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■  1    » 


AMERICAN  DECISIONS. 

VOL.  LXXIX: 


The  cases  re-reported  in  this  Volume  will  be  found 
originally  reported  in  the  following  State  Keports : 

Alabama  Reports Vols.  87, 88.  1861. 

Abkaksas  Bbports.  ......  Vols.  22,  23.  1861. 

California  Reports Vols.  17, 18,  19.         1861. 

Connecticut  Reports.      ....  Vols.  29,  30.  1861. 

Florida  Reports. Vol.  9.  1861. 

Georgia  Reports Vols.  31, 32.  1861. 

Illinois  Reports. Vols.  25, 26, 27.  1861. 

Indiana  Reports. Vols.  16,  17.  1861. 

Iowa  Reports Vols.  11, 12.  1860,  1861. 

Hetcajlpe's  Kentucky  Reports.  .  Vol.  3.  1861. 

Louisiana  Annual  Reports.    .    .  Vol.  16.  1861,  1862. 

Hainb  Reports. Vol.  50.  1861, 1862. 

BIartland  Reports. Vols.  17, 18.  1861. 

Allen's  Massachusetts  Reports.  Vols.  1,  2.  1861« 
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SCHEDULE 

BEFQBTB  FBOM  WHIOH  0ASB8  HAYB  BEEN  SELBCfTED 

VOB   TBB 

AMERICAN  DECISIONS 


Mite  B«poiti  ti«  In  parentlieMt,  and  the  number  of  the  American  Deoisloni  In 
whloh  thej  are  re-reported  la  in  heavy-faced  letter. 


L— <1  Minor)  18;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 

(1  Stew,  ft  P.)  81;  (1, 2,  3  Stew.  &  P.)  28;  (4,  5  Stew.  &  P.)  24;  (5  Stew. 

k  P.,  and  1  Porter)  86;  (1,  2  Porter)  27;  (3,  4  Porter)  29;  (4,  5,  6  Porter) 

86;  (6,  7  Porter)  81;  (8,  9  Porter)  88;  (1)  84,  85;  (2,  3)  86;  (3,  4)  87; 

(4»  6)  89;  (fi,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15>  48; 

(15^  16)  60;  (17,  18)  62;  (18,  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  25) 

60;  (28,  27)  68;  (28, 29)  66;  (29,  30,  31)  68;  (31,  32,  33)  70;  (33,  34, 35) 

78;  (35,  36,  37)  76;  (37,  38)  79. 
AlKAVBA»— (1>  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9, 10)  60;  (10, 11)  62;  (11, 12)  64;  (12, 13)  66;  (13, 

14)  68;  (14, 15)  60;  (15, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22,  23)  79. 
Caldobhia— (1)  62,  64;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  8)  68; 

(9,  10, 11)  70;  (12,  13, 14)  78;  (14,  15,  16, 17)  76;  (17,  18,  19)  79. 
0cniimmcuT--(Eirb7,  and  1,  2  Boot)  1;  (1,  2  Day)  2;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  20 

(9)  21;  (10)  26,  26,  27;  (11)  27,  29;  (12)  80,  81;  (13)  38;  (13, 14)  86 

(14)86;  (15)88,89;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (19,  20)  60; 

(20)  62;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (25)  65 

(25,  28)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79. 
Dbawaxx--(1  Harr.)  28,  26,  26,  27;  (2  Harr.)  29,  80,  81,  88;  (4  Harr.) 

42,  44;   (5  Harr.)  48^  60;  (1  Hoost)  68,  68,  71;  (2  HonBt,  2  Dei 

Gh.)7& 
rLOUDA--(l)  44.  46;  (2)  48^  60;  (3)  68;  (4)  64,  66;  (6)  68;  (6)  62^  66; 

(7)  68;  (8)  71,  78;  (9)  76,  79. 
Gmmia— <1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  60; 

(8^  9)  68;  (9, 10)  64;  (11, 12)  66;  (12, 13, 14)  68;  (15, 16)  60;  (17, 18, 19) 

68;  (19,  20)  66;  (21,  22»  23)  68;  (24,  25,  26)  71;  (27, 28)  78;  (29)  74| 

(89^  80^  81)  76;  (31,  82)  79. 


8  Schedule. 

Iixnrois— (Breeie)  8;  (1  Scam.)  85,  88,  87,  88^  80,  80;  88, 88;  (2  Soam.) 
88,  86;  (3  Soam.)  86;  (3,  4  Scam.)  88;  (4  Scam.)  89;  (1  Gilm.)  41; 
(2  6ilm.)48;  (3  0ilm.)44;  (4  GOm.)  46;  (5  Gilm.)  48,  80;  (11)60; 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14^  15)  68;  (15)  60;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 
24,  25)  76;  (25,  26,  27)  79. 

Lhdiana— (1  Blackf.)  18;  (2  Blackf.)  18, 80,  81;  (3  Blackf.)  86, 86;  (4 Blackl.) 
88»  89,  80,  88;  (5  Blackf.)  88,  83,  86,  86;  (6  Blackf.)  86,  88^  89; 
(7  Blackf.)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  3) 
64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79. 

Iowa— (Morris)  89,  41,  43;  (1  G.  Greene)  46,  48,  60;  (2  G.  Greene)  68; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  5)  68;  (6,  7)  71;  (7,  8,  9,  10)  74;  (10,  11)  77;  (11,  12)  79. 

Kentucky— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt  SeL  Gaa.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  ^ 
Litt)  16;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  83;  (I  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  33;  (9  Dana,  and  1  K  Mon.) 
36;  (1,  2  K  Mon.)  36;  (2.  3  K  Mon.)  38;  (3,  4  K  Mon.)  39;  (4,  5  K 
Mon.)  41;  (5,  6  K  Mon.)  48;  (6  K  Mon.)  44;  (7  K  Mon.)  46;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  B.  Mon.)  64;  (13  K  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  K  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Mete)  71; 
(2  Mete.)  74;  (3  Mete.)  77,  79. 

Louisiana— (1,  2,  3  Mart.)  6;  (3,  4  Mart)  6;  (5,  6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart.,  N.  S.)  14;  (3  Mart,  N.  S.)  16;  (4^  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  19, 
80;  (1,  2)  80;  (2,  3)  82;  (3,  4)  83;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  36;  (17, 18, 19)  36;  (1  Bob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  62;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79. 

Mains— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  GreenL)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6,  7  Greenl.)  80;  (7,  8  GreenL)  88;  (8^  9 
GreenL)  23;  (10  Me.)  26;  (11)  26,  26;  (12)  28;  (13)  89;  (14)  30,  81; 
(15)  32;  (15,  16)  33;  (17)  36;  (18, 19)  36;  (20)  37;  (21,  22)  38;  (22, 23) 
39;  (23,  24)  41;  (25)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  62;  (32,  33)  64;  (34,  35)  66;  (35,  36,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46^  47)  74;  (48, 
49)  77;  (50)  79. 

Martlani>— (1,  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  A  J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)16;  (1  BL 
Gh.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  GiU  &  J.)  19;  (2  Bl.  Ch.,  and  2,  3  G. 
&  J.)  80;  (3  BL  Ch.,  and  3  G.  &  J.)  88;  (4,  5  G.  &  J.)  83;  (5,  6  G.  &  J.) 
86;  (6,  7  G.  &  J.)  86;  (7  G.  &  J.)  88;  (8  G.  &,  J.)  89;  (9  G.  &  J.)  81| 
(10  G.  &  J.)  38;  (11  G.  &  J.)  88,  86,  37;  (12  G.  &  J.)  88;  (1  GiU)  88; 


SCHBDULS.  7 

|tGilI)41|  (SGin)48;  (4001)46;  (^6Gin)4e;  (6^7Gm)48|(8CKU) 
SO;  (9  Gill)  KB;  (1)  64;  (2, 8)  66;  (4,  5)  69;  (6, 6^  7)  61;  (8)  68;  (9)  66; 
(la  11)  69;  (12,  18)  71;  (H  16)  74;  (18,  17)  77;  (17,  18)  79. 

tfMMOBU8R»-(Qnm07)  1;  (1)  6;  (2,  3, 4)8;  (5,  8)  4;  (7, 8)  6;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15, 18)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  18;  (3  Piok.)  16; 
14^  5  Pick.)  16;  (8  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  60;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  18  Pick.)  86; 
(18^  17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20  Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met.)  86;  (2,  3  Met.)  87;  (3, 4^  5 
Met)  88;  (5,  8, 7  Met.)  89;  (7, 8  Met)  41;  (9, 10  Met)  48;  (11, 12  Met) 
46;  (12,  13  Met)  46;  (1,  2  Oiuh.)  48;  (3,  4  Gogh.)  60;  (5  Oiuh.)  61; 
(6^  8  Coah.)  68;  (8  Gogh.)  68;  (7,  8  Gogh.)  64;  (9  Goah.)  66,  67;  (10 
Onah.)  67;  (11, 12  Goah.)  69;  (1, 2  Qny)  61;  (3  Gray)  68;  (4  Gray)  64; 
(6^  8^  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10^  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14^  15,  18)  77;  (1,  2  Allen)  79. 

Mmbioan— (1  Dong.)  40, 41;  (2  Dong.)  48,  46^  47;  (1)  48^  61,  68;  (2)  66, 
67;  (2,  8)  69;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  8)  78;  (8^  7)  74;  (8, 
9)77. 

MivxxBOTA— (1)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77. 

MnsESBXPFi-HWalker)  18;  (1  How.)  86, 88, 89,  81;  (2  How.) 88;  (3, 4 How.) 
84;  (4,  5  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
JbM.)40;  (2,  3 Smedea &M.)  41;  (4, 6 Smedea &M.)  48;  (5, 8, 7 Smedea 
k  M.)  46;  (8,  9  Smedea  &  M.)  47;  (9,  10  Smedea  &  M.)  48;  (11  Smedea 
&  M.)  49;  (12,  13  Smedea  &  M.)  61;  (13,  14  Smedea  &  M.)  68;  (23)  66, 
67;  (24,  25)  67;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  82)  66; 
(33,  34)  69;  (35,  86)  78;  (38)  74;  (37,  38)  76.;  (38,  39)  77. 

MmouKi-^l)  18, 14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88,  89,  81;  (5)  81, 

88;  (8)  84,  86;  (7)  87,  88;  (8)  40,  41;  (9)  48;  (9, 10)  46;  (10, 11)  47; 

(11, 12)  49;  (12)  61;  (13)  68;  (14, 15)  66;  (15, 18, 17)67;  (17, 18, 19)  69; 

(19,  20)  61;  (20, 21,  22)  64;  (22,  23,  24)  66;  (24,  25,  28)  69;  (28, 27)  78; 

(28)  76;  (29,  80,  31)  77. 
Vsw  Hamf8HIRE--(1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88,  86,  86; 

(!)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (13) 

88;  (13,  14)  40;  (15,  16)  41;  (18,  17)  48;  (18)  46,  47;  (19)  49;  (19,  20) 

61;   (21,22)68;   (22,23,24)66;   (24,25,26)67;  (28,27,28)69;  (28, 

29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (38, 37)  78;  (37, 38,  89)  76; 

(40,  41,  42)  77. 

Vsw  JnsKT— (Goxe)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  Sonth.)  8 

(1  Habt)  10;  (2  Halat)  11;  (3  Halat)  14;  (4  Halst)  17;  (5  Halat.)  18 

(8  Halat)  19,  80;  (1  Sax.,  7  Halst)  81;    (1  Gr.,  1  Sax.,  7  Halat)  88 

(1  Sax.,  1  Gt.)  88;  (1,  2 Gr.)  86;  (2  Gr.)  87;  (3 Gr.)  88,  89;  (2  Gr.  Ch.) 

80;  (1  Harr.,  3 Gr.  Gh.)  81;  (1  Harr.,  1  Gr.  Ch.)  88;  (2  Harr.,  1  Gr.  Gh.) 

ai4;  (1  Gr.  Gh.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Gh.,  1  Spencer,  3, 

4  Harr.)  88;  (1  Spencer,  3  Gr.  Gh.)  40;  (3Gr.  Gh.)  41;  (1  Spencer,  3Gr. 

Ch.,  1  Halst  Ch.)  48;  (1  Spencer,  1  Halat  Ch.)  46;  (1  Zab.,  2  Halst  Ch.) 

47;  (2  Zab.,  8  Halat  Ch.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst  Ch.)  66; 

(IZab.,  1  Stock.  Ch.)67;  (4 Zab.,  1  Stoek.  Ch.)  69;  (4 Zab.)  61;  (4 Zab., 

I  DatdL,  1,  2,  8  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67; 

(2  Datch.,  8  Stock.  Ch.)  69;  (3  Datch.,  1  Beaal^a  Bq.)  78;  (4  Datch.) 

78;  (4  Dutch.,  2  Beasley'a  Bq.)  7a 


B  SCHBDULS. 

Vvw  YoiK— (1,  2  Johni.  Om.)  1;  (3  Johns.  Ou.»  1,  2Gid.  Om.,  1,  %  SGUL) 
8;  (1,  %  3  JohnB.)  8;  (4^  5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9,  10, 11  Jcbns.) 
6;  (12»  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Gh.)  8;  (18  Johns.,  6  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  lO;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  0>w.)  14;  (3,  4^ 
5  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  20;  (2  Paige,  4,  6,  6  Wend.)  21;  (2,  3  Paige, 
6,  7,  8  Wend.)  22;  (3  Paige)  28,  24;  (8,  9,  10  Wend.)  24;  (4  Paige,  10, 
11  Wend.)  26;  (4  Paige,  11,  12,  13  Wend.)  27;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  29;  (15,  16  Wend.)  80;  (6,  7  P^ge,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  82;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24,  25 
Wend.,  8  Paige)  86;  (25,  26  Wend.,  1, 2  HiU,  9  Paige)  87;  (9  Paige,  2,  3 
Hill)  88;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
42;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)  48;  (1,  2  Barb.  Ch.,  3  Denio)  46; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  68;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
62;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  72:  (18,  19,  20)  76; 
(21,  22)  78. 

NoBTH  Cakouna— (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Morph.)  8,  4;  (2  Mnrph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  B.)  7;  (3  Mnrph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dev.)  18,  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)  26;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  &  B.,  1  Dev.  &  K  Eq.)  27; 
(1,  2  Dev.  &  R,  1  Dev.  &  K  Eq.)  28,  80;  (1  Dev.  &  B.  Eq.,  2  Dev.  &  K) 
81;  (3,  4  Dev.  &  R,  2  Dev.  &  R  Eq.)  82;  (4 Dev.  &  B.,  2  Dev.  ft  B.  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2,  3  Ired.,  2lred.  Eq.) 
88;  (3, 4  Ired.,  2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)42;  (5,  6  Ired. 
3,  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8  Ired.,  4,  5  Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Busbee  L.,  Busbee  Eq.)  67;  (Busbee  L.,  1  Jones  L.,  Busbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2,  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  72;  (4,  5  Jones  Eq.,  7  Jones  L.)  76; 
(5,  6  Jones  Eq.,  7,  8  Jones  L.)  78 

Ohio-(I)  18;  (2)  16;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  26,  27;  (7)  28^  80; 
(8)  81,  82;  (9)  84;  (10)* 86;  (11)  87,  88;  (12)  40;  (13)  42;  (14,  15)  46; 
(16)47;  (17)49;  (18)61;  (19)63;  (20)66;  (1,  2  Ohio  St)  69;  (3,  4 
Ohio  St)  62;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  72;  (10,  11)  78. 

Orboon— (1)  62,  76. 

FsNNSTLVANiA— (1  Add.,  1,  2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  3,  4  Teates)  2; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  B.)  7;  (3,  4  Serg.  ft 
R.)8;  (5,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R)  10;  (8,  9  Serg.  ft  R.)  11;  (10 
Serg.  ft  R)  13;  (11,  12  Serg.  ft  R)  14;  (13  Serg.  ftR)  16;  (14^  15,  16 
Serg.  ft  R)  16;  (17  Serg.  ft  R)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  21;  (3  Rawle,  2,  3  Penr.  ft  W.)  28,  24;  (4 
Bawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  29;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7  Watts)  82;  (4  Whart)  88;  (8, 9  Watts,  4,  5  Whart)  84;  (9,  lOWatt^, 
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6  Whirl)  M;  (OWliwt,  1,  2,  S  Watte  ft  8.)  87;  (3  Watte  ft  B.)88; 

A  4»0  Watte  ft  a)  89;  (5,  6  Watte  ft  S.)  40;  (7,  8,  9  Watte  ft  8.)  48; 

(1,  2  PiL  St.)  44;  (2,  S,  4^  6)  45;  (5,  6,  7)  47;  (7,  8, 9, 10)  49;  (10, 11, 12) 

61;  (13,  H  15)  68;  (16, 17, 18)  66;  (18^  19,  20)  67;  (20, 21)  69;  (22)  60; 

(22;  23,  24)  68;  (24,  26)  64;  (26, 27)  67;  (28,  29)  70;  (29,  30,  31,  32)  72; 

(32,  33,  31)  76;  (35,  36,  37)  7a 
Baora  l8LAin>-Kl)  19, 86,  61,  68;  (2)  66,  67, 60;  (3)  68;  (3, 4)  67;  (4, 6) 

70;  (5)  78;  (6)  76,  7a 
BoirrH  Caboldta— <1,  2  Bay,  1  "Demo.  Eq.)  1;  (2  Beflan.  Eq.,  1  Brair.)  2; 

(2  Brair.)  8;   (3  Deaan.  Eq.,  2  Bray.)  4;   (3  Deaaa.  Eq.,  3  Brav)  6; 

(4  Demi.  Eq.,  3  Brav.)  6;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  McGord)  10; 

(1,  2  Mm)  18;  (2  MoCoid)  18;  (1  Harp.  Eq.)  14;   (3  McCktrd)  16;  (1,  2 

MoGord  Ch.)  16;   (4  McCktrd)  17;   (1  Harp.)  18;   (1  Bai.)  19;  (1,  2  BaL, 

1  BaL  Eq.)  81;  (2  BaL,  1  BaL  Eq.,  1  Rich.  Eq.)  88;   (1  Bich.  Eq.)  84; 

(1  Hill,  1  HmCh.)86;  (2 Hill,  1, 2Hill  Gh.)  87;  (2  Hill  Ch.)  89;  (3HiU, 

1  Bfley,  1  Riley  Ch.,  2  Hill  Gh.)  80;  (Dudley)  81;  (Bice)  88;  (Cheyee) 
24;  (1  McMolL)  86;  (1  McMolL  Eq.,  2  McMulL)  87;  (2  McMalL,  1 
8pmn  Eq.)  89;  (1  Spears,  1  Spean  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 

2  8pean)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  61;  (4,  6  Strob.,  4  Rich.,  4  Strob.  Eq.)  68; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  66;  (4  Rich.  Eq.,  6  Rich.)  67;  (6,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Bich.)  62;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8^  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  L.,  11  Bich.  Eq.)  76;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)7a 

IkamcaaKK— (1  Overt)  8;  (1  Cooke,  2  Overt)  6;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  T.  17;  (1,  2,  3  Terg.)  84;  (4,  5  Yerg.)  86;  (6,  7  Terg.)  27; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Htunph.) 
84;  (2  Homph.)  86,  87;  (3  Hnmph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Hnmph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  49; 
(9,  10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swau)  66,  67;  (2  Swan)  68; 
(1  Sneed)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Soeed)  66;  (3,  4  Sneed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  76;  (1  CoKI. 
w«U)7a 

rkZAB-Hl)  46;  (2)47;  (3)49;  (4,5)61;  (5,6)66;  (6)66;  (7,8,9)68; 
(9,  10,  11)  60;  (11,  12,  13)  62;  (13,  14,  15)  66;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  73;  (22)  76;  (23,  24)  76;  (25,  25  Supp.)  78. 

TnxoHT— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6,  12; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  28;  (4) 
88^84;  (5)86;  (6)87;  (7)29;  (8)80;  (9)81;  (10)88;  (11)84;  (12)36; 
(13)87;  (14)89;  (15)40;  (16,  17)42;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (20,  21)  60;  (21,  22)  62;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (25, 
26)  60;  (26,  27)  62;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  73;  (31, 
32)  76;  (32,  33)  7a 

7uMHiriA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  5  Call)  2;  (1,  2  Hen.  ft  M., 
•  CsU)  8;  (4  Hen.  ft  M.,  1  Muni)  4;  (1  Va.  Gas.,  2,  3  Munf.)  6;  (4  Manf. ) 
6;  (5  MnnL)  7;  (6  Mnnl)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
A  ^  Band.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  21; 
(3  Ld^)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89; 
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(7  Laigh)  80;  (8  hOffii)  81;  (9  Leigh)  88;  (10  Ldgh)  IM;  (11  LOffik)  86; 
(11, 12 Leigh)  87;  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Gratt)  48;  (20ntt.) 
44;  (3  Ghratt.)  46;  (4  Gratt)  47;  (4^  5  Gratt)  50;  (6»  6  Gratt)  «8; 
(7  Gratt)  64;  (7,  8  Gratt.)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gratt)  66;  (13  Gratt)  67;  (ISGratt)  70;  (14  Gratt)  78; 
(15  Gratt)  76;  (15,  16  Gratt)  7a 
iTnooirsDf— (1  Pin.)  88,  40,  48,  44;  (2  Pin.,  1  CSumd.)  68;  (2,  8  Pin.,  2,  8 
CSiand.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  66;  (5)  68;  (6)  70s  (7)  Wf 
*     (7»  8»  9, 10)  76;  (10^  11, 12)  7a 
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BulEuideaa  ▼.  Edmondson Mbxxiutions 17  California,  436..  139 

Burton  ▼.  Scherpf Lkenss. 1  Alien,  133 717 
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U 


12  Cabeb  Repobtxd. 
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Chicago,  City  of,  ▼.  Bonner. EmbieiU  domain. .  .26  Elinoia,  478. . . .  342 

Chicago,  City  of,  v.  Wheeler HhninefU  domain. .  .25  SlinoiB,  478 342 

Chicago  etc.  B.  B.  Co.  y.  Dewey.  .Negligence 26  ClinoiB,  266 ... .  374 

Christian  y.  Greenwood Debtor  and  creditor.23  Arkannaa,  268  . .  104 
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Connory.  Trawick's Administrator. &i/i9. . . . . ; 37  Alal>ama,  289. . .  68 
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Crabtree  y.  Hagenhangh. Coniracta 26  Blinois,  233 ....  324 

Cross  ads.  State Criminal  law 16  Iowa,  66 619 

Cummings  y.  Hayes Pleading  and  prac  .60  Maine,  668 629 

Cammings  y.  Smith. Pleading  and  prac, 50  Maine,  668 629 

Dallas  y.  Sellers Evidence 17  Indiana,  479 489 

Dayis  y.  Eppinger Attadiments 18  California,  378. .  184 

Dayisy.  GetohelL Riparianrighie 60  Maine,  602 636 

Dawson  y.  State Larceny 16  Indiana,  428. . . .  439 

Deere  y.  Chapman. Homesteads. 25  Illinois,  610  ....  350 

Denny  y.  Mattoon Inaciloency 2  Allen,  361 784 

DeWolf  y.  Strader ...iittorfuyafK2c2ioi<.26  Illinois, 225 371 

^R.^K'ca     ^'*^*^°'^  •*^-}cbm7mmcarrfer,... 37  Alabama,  638...  76 
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B.  Co 505 

Pinkliamy.  Geax 601,  604 

Pioche  y.  Paul 162 

Piper  y.  Newcomer. 518 

Pipp  y.  Reynolda 283 

Pistole  y.  Street 85 

Pitkin  y.  Flanagan 571 

Pitkin  y.  Noyea 233 

Pittay.Bomar 269 

Pitts  V.  Curtis 89 

Pitts  y.  Lancaster  Mills. 640 

Pitts  y.  Shubert 388 

Pittsburgh  etc.  R'y  Co.  y.  Nuzom.  730 
Pittsburgh  etc  By  Co.  v.  Buby.  727 

Pittson  V.  Hart 704 

Place  y.  CheeseUrough 211 

Planters' Bank  y.  Calyit 413 

Piatt  V.  Harrison. 536 

Plimpton  y.  Somenet 208 

Plumleigh  y.  Dawaon.  .638,  639,  640, 

643 

Polhill  y.  Walter 258 

Pollard  v.FUes IGl 

Pollard  y.  Hagan 160,  161 

Pollock  V.  Gantt 388 

Pomeroy  y.  Bicketts 170 

Pool  y.  Lewis 643,  644 

Pool  V.  Webster 165,  167 

Poor  y.  Oakman 721 

Poor  y.  Robinson 552 

Pope  y.  Randolph 80 

Porter  y.  Chicago  etc.  B.  R 391 

Porter  y.  Perkins 555 

Porter  V.  Seiler 482 

Post  y.  Bowen 649,  686 

Postens  y.  Postens 295 

Potior  y.  Burden 633 

Potter  y.  Thompson 501,  502,  503 

Potts  y.  Dayenport 358 

Powell  y.  Monson  Mfg.  Co 604 

Powell  y.  North  Mo.  B.  R.  Co.  .422, 

426 

Powell  y.  Penn  K  B.  Co 580 

Powell  y.  Stewart 61 

Powell  y.  Tuttle 476 

Power  y.  McCord 272 


88 


Casks  Citxd. 


PAQS 

Powen  Y.  Sliepard 716 

Prairie  State  L.  ft  T.  Gow  t.  Ddg.  337 

Pratt  V.  LanuKm 638 

Pratt  ▼.  Putnam 388 

Pray  v.  Pierce 652,  555 

Prentice  v.  Geiger 645 

Prentice  ▼.  Witoon 359 

Presbyterian  Church  y.  Alliaon.  .272, 

273 

Preston  V.  Boston 180 

Preston  ▼.  Gould 518 

Pribble  V.Kent 87,369 

Price  V.  Dearborn 630 

Price  V.  Merritt 169 

Prideaux  v.  City  of  Mineral  Point.  476 

Pridginy.  Strickland 482 

Prince  >.  Clark 388 

Printup  V.  Mitchell 317 

Prosi>ect  Park  etc.,  In  re 423 

Protzman  v.  Indianapolis  eta  R. 

R.  Co 445,446,  470 

Prouty  V.  Lake  Shore  etc.  R'y  Co .  426 

Providence  Bank  v.  Billings 670 

Provis  V.  Reed 755 

Pryor  v.  Cain 363 

Pryor  v.  Downev 66,  222,  790 

Pudney  v.  Burkhardt 475 

Pr^flTer  v.  Orange 704 

Pagsley  v.  Murray 758 

Pulcifer  v.  Page 381 

Pursley  v.  Hayes 555 

Putnam,  Ex  parte 165 

Putnam  v.  I^mphier 203 

Putnam  y.  Wise 149,  150,  151 

Quale  V.  Moon 270 

Quarles  v.  Robinson 168 

Queen  v.  Earl  of  Korthomberland.  132 

Quieroz  v.  Trueman 200 

Ouimby  v.  Sluan , 275 

Quincy  Bridge  Co.  v.  Adams  . . .  427 
Quincy  v.  Jones 775 

Racine  &  Miss.  R.  R.  Co.  v.  Far- 
mers' I^an  etc.  Co 427 

Radcliffe  v.  Mayor  etc.  of  Brook- 
lyn  446,773 

Radich  v.  Hutchins 184 

R.  R.  Co.  V.  Georgia 422,  425 

R.  R.  Co.  V.  Harrw 427 

Rb  R.  Co.  V.  Lockwood 57 

R.  R.  Co,  v.  Maine 422,  425 

R'y  Co.  V.  Whitton 427 

Ralls  County  Court  v.  U.  S 497 

Ralston  v.  Ralston 604 

Ramsey's  Ap^^eal 429 

Randall  v.  Brigham 473 

Randall  v.  Eastern  R.  R.  Co. . . .  705 

Randies  v.  Randies 414 

Ranger  v.  Cary 763 

Rape  V.  Heaton 249 

Bay  V.  City  oi  Jefifer8<myille.473»  474, 

476 


rift 

B&y  v.  Daoffikij 65^66^473 

Ray  V.  Roe 420 

Raynsfordv.  Phelps 473 

Ream  V.  Watkins 219 

Reapers'  Bank  ▼.  Willazd  . .  .494,  538 

Record  v.  Ketchum 482 

Rector  v.  Hartt 591 

Redman  v.  Williamson 526 

Redns  V.  Wofford 168 

Reed  y.  Conway 473 

Reedy.  Davis 358 

Reed  v.  Houston 526 

Reedv.  Roark 506 

ReeU  v.  Knight 717 

Reese  v.  Corlew 269 

Reese  v.  McQuilkin 465 

Reese  v.  Medlock 387 

Reeves  v.  Delaware  etc  R.  R. 

Co 699 

Reformed  Dutch  Church  v.  Vee- 

der 562 

Regina  v.  Bank 523 

Regina  v.  Doy 523 

Regina  v.  Fitegerald 777,  779 

Reid  v.  Bank  of  MobUe 62 

Reid  v.  Boyd 249 

Remick  v.  Butter6eld 122 

Remington  Paper  Co.  v.  ODough- 

erty 475 

Renick  v.  Lndingt<m 616 

Reno  v.  Hogan 57 

Rex  V.  Fletdier 779 

Rex  V.  Price 779 

Reybum  v.  Brackett 171 

Reynolds  v.  Batson 585 

Reynolds  V.  Bell 165 

Reynolds  v.  Harris 249,  751 

Reynolds  v.  Stansbury 249 

Reynolds  v.  Wilson 655 

Reynolds  V.  Witte 605 

Rhode  Island  v.  Massachusetts . .  294 

Rhodes  v.  Green 463 

Rhodes  v.  Ijames 482 

Rhodes  v.  Otis 721 

RJiodes  V.  Whitehead. .  .638»  642,  643 

Rice  V.  Simmons 482 

Rice  V.  Tower 747 

Rice  V.Wood 768 

Rich  V.  Thornton 165 

Richards  v.  Famham. 484 

Richards  V.  McMillan 218 

Richardson  v.  CopeUnd 613 

Richardson  t.  Heydenfeldt 476 

Richardson  v.  Insurance  Go. ....  505 

Richardson  v.  Kock 275,  276 

Richardson  v.  Maine  Ins.  Co. .  740,  746 

Richardson  y.  Mann 502 

Richardson  v.  McKinnon 383 

Richardson  v.  Reed 513 

Richardson  V.  St.  Joseph  Iron  Co.  437 

Richardson  ▼.  Strong 68 

Richardson  v.  Vermont  Central 

R.R 773.776 
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T.  Wte 170 

Bickette  ▼.  F^ndlstoii 600 

Biddick  ▼.  Oohooa 113 

Biddlev.Qage tSl 

Bidgdsj  ▼.  C^andall 685 

Ridgway  ▼.  Fint  N«k  Bulk....  4d5 

Btf^v.CoUins 360^361 

Bileyv.  Hocne 64 

Rindskoffv.  Malon».^ 665 

Riser  V.  Snoddy 65 

Robb  Y.  McDonald 536 

BobertHm  T.  Bergen 443 

Robertaon  ▼.  GaaUe 421 

Robertaan  ▼.  City  of  Rockford. .  425 

RobertniiT.  Lain 68 

Robinson,  £z  parte 172 

Robinson  ▼.  Baker 368 

Robinson  Y.  Bishop 113 

RobinscKi  Y.  Blen 635 

Robinaon    t.    CHty    Coandl    of 

Charleston 181 

Robinson  y.  Grenshaw 319 

Robinson  y.  Fit<^bnrg  ft  Worces- 
ter R.R.  Co 725 

Robinson  Y.  Flint 146 

Robinson  Y.  Holt 109,  716 

Robinson  v.  Magee 538 

Robinson  Y.M^Ier 601,604 

Robinson  Y.  Pittsburgh  eto.  R.  B. 

Co 438 

Rockmore  y.  DaYenport 87 

Rockwell  Y.  HnbbeU 537 

Rodebsngh  y.  HoUinin worth....  479 
Roderigsa    y.    EsstUiYer   Ssy. 

Inst 65,  66 

RooY.  Tranmer 552 

Rogers  y.  Cnrrier 272 

Rogers  Y.  EYans 109 

Rogers  y.  Gilinger 513 

Rogers  Y.  Hillhonse 553 

R<»ers  Y.  FhiUips 269,  529 

Rolette  Y.Bolette 565 

Rome,  W.,  ft  O.  R'y  Co.,  In  re, 

Y.  Ontsffio  eta  R.  B.  Co 425 

Rondeaa  y.  Wyatt 231 

Roots  Y.  Salt  Co 500 

-«ocr  w-  Clay 283 

RosoY.  Bead» 144 

RossY.  fTamilton 286 

RoeeY.Hnrley 405 

Rose  Y,  Persse  ft  Brooks  Paper 

Works 267,275 

Rosenheim  Y.Fifield 171 

BosenweigY.  Fraser 601,  505 

BouerY/Uale 537 

Boss  Y.  atj  of  Clinton 476 

RosBY.Boes Ill 

RossireY.Citr  of  Boston 724 

RonndtreeY.  Brantley 446 

Rontb  Y.  ftienoer 463 

Rowan  Y.  Portland 289 

Bowe  Y.  Brig,  The. 96 

Bows  Y. Gty  of  PortsuKNith  ....  476 


rasa 

BowsY.Power 601 

Rowell  Y.  City  of  Lowdl 879 

Rowell  Y.  Hayden 630 

Rowland  Y.  Long 665 

Rowley  Y.  Biffelow 682,  756 

Rozell  Y.  Annerson. 475 

RnbeiyY.  StoYens 767 

Rucker  y.  Steelman. />«494,  496 

Rudd  Y.  Williams 638 

Rnddlf  Y.  McDonald 174 

Rnffiier  y.  MoConnell 547 

Ruggles  Y.  Blank 277 

Roggles  Y.  Lesnre 719 

Rumboogh  Y.  White 166 

RnnletY.Otis 627 

Rnnyan  Y.  Merserean 356 

Rnppert  y.  Hang 1G9 

Rnpp  Y.  Sampeon 758 

Rnssell  v.  BaUard 438 

RnsaeU  y.  Coffin  . .  ..64,  551,  552,  755 

Rnssell  Y.  Elliott. 210 

Rathe  Y.  Green  BaY  ft  M.R.R.  Co.  170 

Rutherford  y.  Graham 601 

Ryan  y.  Atlantic  M.  I.  Co 210 

Ryan  y.  Cnrran 337 

Saltonstall,  Doe  ex  dem.  y.  Riley.  366 

Sample  y.  Lipscombe 297 

Sampson  y.  Moddinott 643 

Sanborn  Y.  Goodhue 62 

Sanborn  v.  Kittredge. 559 

Sanders  y.  DaYis 500 

Sanders  V.  Sanders 105 

Sanderson  y.  Jones. 565 

Sands  Y.  Tillinghast 209 

Sanford  v.  Howard 417 

Sanf ord  ▼.  Sanford 246 

Sangamon  ft  M.  R.R.  Co.  y.  Coun- 
ty of  Morcan. 377,  378 

Sangamon  ft  Morgan  County  R^R. 

Co.  V.  Henry. 370 

San  Jose  Gas  Co.  ▼.  January 474 

Sarffent  y.  Putnam 209 

Sarlonis  y.  Fireman's  Ins.  Co. . . .  686 
Sarpy  v.  Municipality  No  2.  .590,  591 

Sassoer  y.  Whitely 659 

Saunders  y.  Heaton 415 

Saunderson  y.  Ballanoe 656 

SaYage  y.  Bangor 379 

Savage  Y.  Benham •. 64 

SaYage  v.  Dooley 360 

Savage  Mfg.  Co.  v.  Armstrong. .  437 

Savannah  v.  Waldner 475 

Saveland  v.  Green 388,  389 

Savings  Bank  v.  Bates 242 

Savoye  v.  Marsh 703 

Sawyer  v.  Eastern  Steamboat  Co.  699 

Sayles  v.  Brings 798 

Sayles  v.  Sayles 565 

Saylor  v.  Mockbie 535 

Sayre  v.  King 500 

Scammon  v.  GampbeU 602,  603 

Schee  Y.  MoQuiUon 452 
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Soheible y. Slagla »««....  414 

Sdhenck  y.  XJhSt S71»  275 

Schermerhom  y.  Wood 210 

Schindel  ▼.  Schindel 677 

Schlandecker  y.  Manhall. ......  474 

Schloy  y.  Dixon 751 

Schmidt  y.  Blood 391 

Schnebl^y.  Schnebly 604 

Schnewind  y.  Hackefe 754 

Schoettgen  y.  Wilaon 473 

Schofield  y.  Stoat 276 

School  Directors  y.  Tnutees  of 

Schools 374 

Schoolher  y.  Hntchina. 505 

Schooner  Freeman  y.  Bucking- 
ham  582 

Schooner  John  Wurts 101 

Schoonmaker  y.  Spencer 172 

Schopban  v.  Boston  etc.  R.  K  Co.  700 

Scbnltz  y.  Young 555 

Schurick  KoUman 432 

Schwartz  y.  Gilmore 337 

Schwein  y.  Sims 558 

Scobey  y.  Gibson 538 

Scott  y.  Crews 501 

Scott  V.  Davis 780 

Scott  y.  Doneghy 165 

Scott  y.  Featherston 509 

Scott  y.  Freeland 122 

Scott  y.  Macey 172,  174 

Scott  y.  Nichols 631 

Scott  y.  Ramsay. 151 

Scranton  y.  Hill 705 

Scull  y.  Vangine 113 

Searing  v.  Butler 388 

Sealey.  MitoheU 492 

Searle  y.  Scovell. 71 

Sears  v.  Eastern  R.  K.  Co 730 

Sears  y.  Terry 246 

Secombe,  £x  parte 473 

Second  Nat.  Bank  y.  Hemingray.  504 

Seifert  y.  City  of  Brooklyn 475 

Seller  y.  Jenkins 483 

Selma,  Rome,  etc.  R  R.  Co.  y. 

Harbin 426 

Selma  etc.  R.  R  Co.  y.  Tipton. .  437 
Semple  Mfg.  Co.  y.  Detwiler. . . .  503 

Seymour  v.  Colbum 500 

Semour  Delanev 457 

Seymour  y.  Wilson 106,  108 

Shackleford  y.  Mississippi  Cent. 

R.R  Co 426 

Shaffer  v.  Sundwall. 165 

Shamleffer  y.  Council  Groye-etc. 

Mill  Co 638 

Share  v.  Anderson 115 

Sharington  y.  Strotton 60 

Sharpy.  Baird 174 

Sharp  V.  Dye 67 

Sharp  y.  Mayor  of  N.  Y 211 

Sharpe  y.  Clifford 429 

Sharpley  y.  Jones 604 

Bbattuok  y.  Gragg 600^601 


Shaw»  Ezparte. 

Shawy.  BLent 208 

Shaw  y.  Wilshire 500 

Shelbyyille  etc.  Turnpike  Co^  y. 

Barnes 424 

Sheldon  y.  Carpenter 707 

Sheldon  y.  Connecticat  Mut.  Life 

Ins.  Co 733 

Sheldon  Hat-Blocking  Co.  y. 
Kickemyer  Hat-Blocking  Ma- 
chine Co 388 

Shelton  y.  Carroll 601 

Shepard  y.  Milwaukee  G«i  light 

Co 283 

Shepardson's  Appeal 249 

Shepherd  y.  Spriggs 77 

Shepherd  y.  Young 297 

Sherman  v.  Hoyland 421 

Sherman  y.  Nixon 418 

Lherwood  v.  Mohler 684 

Sherwood  y.  Reed 165 

Shields  y.  Cunningham 479 

Shields  y.  Hunt 604 

Shields  y.  Ohio 422,  425 

ShielJsy.  Yonge 485 

Shigleyy.  Snyder 482 

Ship  Fortitude 72 

Ship  Warre,  In  re 515 

Shipherd  y.  Underwood 383 

Shipley  y.  Mechanics'  Bank 347 

Shipton  y.  Thornton 71 

Shirley  y.  Welty 618 

Shiyers  y.  Wilson 166 

Shocjdey  y.  Dayis 307 

Shock  y.  McChesney 482 

Short  y.  Bryant 662 

Shorty.  State 473 

Shotwell  y.  Kilgore 269 

ShoultE  y.  McPheeten.  A12,  474^  476 

Shove  y.  Wiley 635 

Shrewsbury  &  B.  R*y  Ca  y.  Stoor 

Valley  RVCo 42a 

Shute  y.  Grmies 358 

Sickles  y.  Richardson. ...  ......  501 

Sidener  y.  Galbraith 476 

Siebert  y.  Switzer 173 

Sicler  y.  Elnox  Co.  Bank 106 

Silver  y.  People 476 

Sime  &  Co.,  Inre 203 

Simmons  v.  Brown 446 

Simmons  v.  Hanover 795 

Simmons  v.  State 317 

Simon  v.  Stetter 168,  173 

Simpson  y.  Diz 716 

Simpson  v.  Hall : 244 

Simpson  v.  Minor. 168 

Simpson  v.  Norton 699 

Simpson  v.  Stackhoute. 509 

Sims  v.  McLure. 68 

Sims  v.  Sims. 80 

Sinclair  v.  Jackson 625 

Singerly  v.  Doerr 371 

Singerly  y. 
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Sv^itoBT*  WcAk^**** •«••••  168 

8ipe  T.  UoOidaj 453 

SitgiMvet  V.  Annan^stei  Biak.  603 

Sixv.  Shaner 680 

Skinner  v.  Dodge. 199 

SUck  V.  Manh 642 

Siaughter  V.  BeraoB 173 

Slee  V.  Bloom. 420 

Bleer.  Manhattan  Co. 120 

SUpher  V.  Earhart 439 

SLocumb  Y.  Breedlora. 87 

Smith  ▼.  Blatchford 659 

Smith  ▼.Boroff 457 

SmithY.  BritUmham 341 

Smith  Y.  CitY  of  MadiMB 410 

Smith  Y.Coale 603 

Smith  Y.  DaYia. 170 

SmithY.  Eaton 443 

SmithY.  Fly 295 

Smith  Y.  Gettingar 186 

Smith  Y.Orim 206 

Smith   Y.   HaYerhin   Mni.    FSie 

Ina.  Co. 733 

SmithY.  Hood 629 

Smith  Y.  Indiana  oto  Cow 434 

Smith  Y.  Kelley 360 

Smith  Y.  Long. 873 

SmithY.  Lnoe. 166»  17()!»  172 

Smith  Y.  Mariner 254 

Smith  Y.  Pendell 655 

Smith  Y.  Beadfield 181 

Smith  Y.  Shawan. 619 

Smith  Y.  &  R.  Bank 649 

SmithY.  Strahan 960,  681 

Smith  Y.  Stront ...•••••••••••••  600 

Smith  Y.  Snrman. 231 

Smith  Y.  Townsend. 759 

Smith  Y.  United  StatM. 156 

SmithY.  Way 707 

SmithY.  WeUa 665 

SmithY.  Wigrana 80 

Bnedeker  Y.  Warring 612 

Snoddy  Y.  Finch. 488 

Snonr  y.  Adams 701 

Snow  Y.  Brunswick. 724 

Snow  Y.  Eastern  R.  R.  Go. 78 

SnowY.  Housatonio B.  B.  Co....  727 

SnowY.  Panon 640^641.  645 

SnowY.  SchomakerM^Cow....    62 

SnyderY.  Hitt 558 

SnyderY.  Bookport 445 

SnyderY.  Stndebaker 438 

Society  for  Establiahing  Useful 

Mfrs.Y. Morris CanalGo... 639,  640 
Society  etc.  y.  liorris  0.  &B.  Co.  437 
Society  lor  Propagatkiii  ci  the 

Gospel  Y.  Pawfet 191 

Sodini  Y.  Winter 273 

Sohier  y.  Mass.  Oen.  HospitaL..  793 

SofaierY.  Trinity  Ghnreh 721 

Solomon  Y.  People 473 

Solomon  Y.  Vintners' Co 773 

TaOeyBankY. KOL....  600 


Soolard  Y.  United  States 156 

SonthaU  y.  British  Mai.  L.  Ins. 

Soo .   423 

South  Carolina  R.R.  Cow  Y.Moore.  254 
Soath  and  North  Ala.  B.  IL  Co. 

Y.  Henlein 57 

Spahr  Y.  Hollinsshead 456 

Spann  Y.  Baltzell 457,  635 

Sparhawk  y.  Sparhawk 796 

SpaiTow  Y.  Kingman 190 

Spear  Y.King 172 

Spear  Y.  Wardell 535 

Spencer  y.  Roper 608 

Speyer  Y.  Imhels 187 

Splahn  Y.  Gillespie 463 

Splawn  Y.  Martm 106 

Spragne  y.  Smith 700 

Sprig  Y.  Beaman 669 

Spring  Y.  Bonrland 513 

Springfield  Y.  Harris 637 

Spring  Garden  Mat.  Ins.  Co»  y. 

EYans 736 

Staats  Y.  Ten  Eyck 466 

Stafford  Y.  Bacon 457 

Stallings  y.  Finch 80 

Stanley  y.  City  of  DaYenport. . . .  379 

Stoples  Y.  Fairohild 166 

Stark  Y.  Barrett 168,  159 

Starke  Y.  Marshall 170 

StarrY.  Dngan 655 

State  Bank  Y.  Fowler 103 

State  Bank  Y.  Hinton 165 

State  Bank  Y.  State 410,411 

State  Y.  Atherton 524 

State  Y.  BaUey. ....  420,  422,  432,  438 

State  Y.  Bank  of  Charleston 411 

State  Y.  Board  of  Commissioners.  472 

474,  476,  477 

StatoY.Cannon 780 

StatoY.Carew 495 

State  Y.Chase 414 

StatoY.  Clark 473 

State  Y.  Crippen 473 

State  Y.  DaYidson 317 

State  Y,  Danning 408 

State  Y.  Foley 496 

State  Y.  Goodman 482 

State  Y.  Green  Co 426,474 

State  Y.  Hagerman. 524 

StatoY.  Hand 694 

State  Y.  Hildreth. 694 

State  Y.HiU 473 

State  Y.  Johnson 474 

State  Y.  Jastioes 476 

StatoY.  Keyes 208 

SUte  Y.  Kimball 411 

StatoY.King 414 

State  Y.  Maine  Cent  R.  B.  Co..  422, 

425 

State  Y.  Mclntyre 413 

State  Y.  McKenzie 209 

State  Y.  McLaaghlin 624 

SUte  Y.  New  BtoBSwIdL 476 
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fitetoT.Orwig 207 

State  ▼.  PatenoQ 476 

8tateT.  Pottmeyer 640 

^tate  y.  Pritohard 229 

StateT.  Real  ErtateBank 411 

State  V.  Reigart 457 

Stote  ▼.  Borabachiar 523 

Statev.  Stoat 439 

State  ▼.Tbrr 524 

IState  ▼.  TomlinMm 621,523 

State  ▼.  Twitty 452 

State  ▼.  Wilkuu 463 

State  Y.  WiUiamaoii 229 

Stote  V.  Winninger 473 

Stote  V.  Wolcott 227 

Stote  ▼.  Woodfin. 536 

Stote  of  Rhode  Island  ▼.  State  of 

Mass 68 

Stote  Treasurer  v.  Cross 510 

Steamboat  v.  Hammond 277 

SteamboatT.  P.  Leathers 96 

Steam  Nav.  Co.  v.  Wasoo  Co. . . .  474 

Steams  v.  Marsh 499»  501,  503 

Steams  ▼.  Wilson 199 

Stedman  v.  Mcintosh 361 

Steel  ▼.  Harkness 173 

Steele  ▼.  McTyer 55 

Steele  ▼.  Townsend 77 

Steeley.  Tutwiler 67 

Stein  V.  Burden 639,642 

Steinman  Y.  Wilkins 369 

Stephani  y.  Brown 337 

Stephenson  y.  Dickson 635 

Stephenson  y.  Martin 488 

Stephenson  y.  Superior  Court. . .    66 

Stem  Y.  People 893 

Stevens  Y.  Bozford 704 

^teYensY.  Uaskell 606 

StoYens  V.  Harlbut  Bsnk 501 

Stevens  Y.  Stevens 601,  603 

StevensY.  Tuite 707 

Stevens  v.  Wells 269 

Stevenson  v.  Buxton 211 

Stevenson  v.  Druley 456 

Stevenson  v.  McRekry 555 

Stevenson  v.  Mudg^ 482 

Stevenson  v.  Sherwood 523 

Stevenson  v.  Stote 317 
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Steels  v.  Towksbnd. 

[|7  AXJkBAMA,  M7.] 

CoHMBr  Cammdol  OAJoroT  liDfiT  HO  CoxMov-LAW  LiABiurT  BT  AjnrOnr* 
ntAL  KoTic%  Vnt  may  do  to  by  special  oontnot  with  ihipper;  and  bill 
of  lading  giren  by  carrier  on  receipt  of  goods,  and  aooepted  by  shipper, 
is  a  apeeial  contraot  within  this  rule. 

COHMOOff  CaRRTKB  GAHirOT  GoSTRACr  VOB  IlOfUmTT  FBOM  COXSBQUZNOIS  Of 

Ha  Own  Kaouosif ox,  or  that  of  his  servants  or  agents,  and  an  excep- 
tion in  a  bill  of  lading  will  not  be  oonstmed  to  have  that  effectp 

IVISIIIIGB  TmDIHO  TO  ShOW  that  "BkXAKAOV'*  CoXPLAXirED  Oy  DID  HOT 

Bnvur  vbom  PLAnmrr's  Nbouoxnoi^  in  action  by  common  carrier  for 
frei|^i^  is  admissible  on  behalf  of  plaintifi^  and  he  may  show  that  articlsi 
similar  to  those  specified  in  the  bill  of  lading  were  nsoally  in  a  damag«d 
oooditioo  on  their  axrivaL 

WHBtt  COHTBACT  EXOTB  JIT  W  MM  OOMMOS  OaBBUB  AHD  ShIFPKB,  LdOT- 

no  FoBiaot's  Liabilitt,  and  a  loss  or  injury  ooonrs,  the  harden  of  proof 
is  on  tilie  carrier  to  show,  not  only  that  the  canse  of  the  injury  is  within 
the  exoeption,  but  that  the  injury  did  not  result  from  the  oanier's  neg^- 


Acnoff  by  oommon  carrier  for  freight,  for  carrjring  goods 

from  Philadelphia  to  Mobile.    The  bills  of  lading  contained  a 

daiue  ''not  accoimtable  for  mst  or  breakage.''     The  goods 

coDsiBted  of  stoves,  kettles,  pots,  pans,  etc.    Plaintiff  put  in 

evidence  that  the  goods  were  well  stowed,  and  were  not  broken 

or  damaged  in  discharging  them,  and  that  proper  care  and 

skill  were  employed  in  discharging  them  from  the  vessel. 

Defendants'  evidence  tended  to  show  that  the  goods  were  much 

hroken  upon  the  vessel  and  upon  the  wharf  before  delivery, 

aod  that  the  breakage  was  equal  to  the  amount  of  freight 

«liimed.    Plaintiff  offered  evidence  tending  to  show  that  ship- 
YoKi.  uaax-4  « 
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ments  of  snoh  goods  coming  to  Mobile,  upon  vesselfl  by  sea, 
were  usuaUy  in  a  damaged  and  broken  condition  on  aizivaL 
Defendants  objected  to  this  evidence,  and  excepted  to  its 
admission  against  their  objection.  It  was  also  in  evidence 
that  plaintiff  was  master  of  the  vessel,  a  common  carrier,  on 
which  the  goods  were  shipped;  but  the  only  evidence  to  show 
any  special  contract  for  the  carriage  of  the  goods  was  the  bills 
of  lading  admitted  to  be  genuine.  The  court  charged  the  jury, 
''that  if  the  goods  mentioned  in  the  bills  of  lading  were  of  a 
brittle  nature,  and  very  liable  to  rust  and  breakage  in  the 
transportation  and  handling,  then  the  exception  in  the  bills 
of  lading  'not  accountable  for  rust  or  breakage,'  was  to  some 
extent  valid  in  favor  of  plaintiff;  that  notwithstanding  that 
clause  in  the  bills  of  lading,  the  plaintiff  was  bound  to  use 
the  highest  degree  of  diligence  according  to  the  nature  of  the 
goods,  to  avoid  damage  to  them;  but  that  if,  after  using  such 
diligence  and  taking  the  greatest  care,  they  were  broken  with- 
out any  neglect  or  want  of  care  on  his  part,  then  under  his 
bills  of  lading  he  would  not  be  liable  in  damage  for  such 
breakage,  nor  would  the  same  be  a  defense  or  bar  to  his  right 
to  recover  freight."  Defendants  excepted  to  this  charge,  and 
asked  the  court  to  charge  the  jury:  "  1.  That  if  there  was  no 
other  evidence  of  a  special  contract  than  the  words  '  not  ac- 
countable for  rust  or  breakage '  in  the  bills  of  lading,  these 
words  did  not  show  such  a  special  contract  between  the  carrier 
and  the  shipper  as  would  limit  the  responsibility  of  the  former 
as  to  breakage;  2.  That  if  the  goods  were  in  good  order  when 
received  by  the  plaintiff,  and  in  bad  order  when  landed,  the 
plaintiff  could  only  discharge  himself  by  showing  that  he  had 
not  been  negligent,  and  had  taken  that  care  which  the  nature 
of  the  articles  required,  from  the  time  he  received  them  in 
good  order  until  he  delivered  them  to  the  defendants."  The 
court  refused  to  so  charge,  and  defendants  excepted;  but  the 
court  did  give  the  second  charge,  after  inserting  the  word 
"unusually"  before  the  words  ''bad  order,"  to  which  qualifica- 
tion defendants  also  accepted.  The  several  rulings  of  the  court 
to  which  exceptions  were  reserved  are  now  assigned  as  error. 

R.  B.  Armistead,  for  the  appellants. 
A,  R.  Manning,  contra. 

By  Court,  R.  W.  Walker,  J.  1.  Whatever  doubts  may  at  one 
time  have  been  entertained  on  the  subject,  it  is  now  well  set- 
tled that  although  a  common  carrier  cannot  limit  the  liabilitj 
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which  ihe  common  law  devolves  on  him  by  any  general  no- 
tice, he  may  do  so  by  special  contract  with  the  shipper:  Dorr 
V.  New  Jersey  Steam  Nav.  Co.j  11  N.  Y.  490, 491  [62  Am.  Dec. 
125];  S.  C,  4  Sand!  141, 142;  New  Jersey  Steam  Nav,  Co.  v. 
MercharUif  Bank,  6  How.  382;  AngeU  on  Carriers,  sees.  220, 
221,  225, 283;  1  Parsons  on  Contracts,  203,  204  And  it  seems 
to  be  considered  that  a  bill  of  lading,  given  by  the  carrier  on 
receipt  of  the  goods  and  accepted  by  the  shipper,  is  a  special 
contract  between  the  parties,  within  the  meaning  of  this  rule: 
Dorr  V.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  486,  491  [62  Am. 
Dec.  125];  Edwards  on  Bailments,  468;  Sudr^dler  v.  EiUiard^ 
2  Rich.  L.  303  [45  Am.  Dec.  732];  Story  on  Bailments,  sec. 
550.  Yet  such  contract,  limiting  his  common-law  responsi- 
bility, cannot  be  pleaded  by  the  carrier  as  an  exemption  for 
any  loss  or  damage  resulting  from  his  own  negligence:  New 
Jersey  Steam  Nav.  Co.  v.  Merchant^  Banhy  6  How.  144;  Dorr 
v.  New  Jersey  Steam  Nav.  Co.^  4  Sandf.  136;  Swindler  v.  HiU 
liardy  2  Rich.  L.  286  [45  Am.  Dec.  732];  Baker  v.  Brinsony  9 
Id.  201  [67  Am.  Dec.  548];  Davidson,  v.  Oraham,  2  Ohio  St. 
131;  Graham  Y.  Davis,  4  Id.  362  [62  Am.  Dec.  285];  Merriynan 
▼.  Brig  May  Queen,  1  Newb.  Adm.  464;  1  Parsons  on  Maritime 
Law,  179,  note. 

2.  As  the  exception  contained  in  the  contract  did  not  have 
ibe  effect  of  relieving  the  plaintiff  from  liability  for  any 
"breakage"  which  was  the  result  of  his  negligence,  it  fol- 
lows that  evidence,  tending  to  show  that  the  breakage  com- 
plained of  was  not  the  result  of  the  plaintiff's  negligence  was 
admissible  in  his  behalf;  and  we  hold  that,  for  this  purpose^ 
it  was  competent  for  the  plaintiff  to  shew  that  articles  similar 
to  those  specified  in  the  bill  of  lading,  coming  to  Mobile  upon 
vessels  by  sea,  were  usually  in  a  damaged  and  broken  condi- 
tion on  their  arrival.  If  such  articles,  when  shipped  by  sea, 
usually  arrived  uninjured,  this  would  be  a  circumstance  tend- 
ing to  show  that  the  *^  breakage,"  when  any  did  occur,  was  the 
result  of  negligence  on  the  part  of  the  carrier.  The  contrary 
proof  would  have  a  contrary  tendency:  Bee  Ingram  v.  Lawson^ 
6  Bing.  N.  C.  212;  8.  C,  37  Eng.  Com.  L.  350,  351;  Donneli 
▼.  Jones,  17  Ala.  690,  695  [52  Am.  Dec.  194]. 

The  decision  of  this  court,  in  ffOrady  v.  Julian,  34  Ala.  88, 
is  relied  on  by  the  counsel  for  appellant,  as  in  conflict  with 
the  opinion  here  expressed.  It  is  possible  that,  in  the  case 
just  cited,  the  court  may  have  placed  an  improper  construc- 
tion upon  the  language  of  the  bill  of  exceptions.  But  the  evi- 
dence nfhich  was  there  held  to  be  inadmissible  was  understood 
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by  the  court  as  relating  to  the  usual  profits  made  by  particu- 
lar establishments  in  the  neighborhood,  and  not  as  referring 
to  the  average  percentage  of  profit  realized  by  similar  estab- 
lishments in  the  neighborhood.  The  decision  was  intended 
to  apply  and  must  be  confined  to  cases  in  which  it  is  proposed 
to  prove  the  profits  of  particular  establishments;  that  is,  ta 
take  individual  instances,  and  prove  the  usual  profits  of  each — 
the  effect  of  permitting  which  would  be  to  nullify  the  issuer 
indefinitely. 

8.  The  difficult  point  in  the  case  arises  upon  the  charge 
which  was  asked  by  the  defendants,  and  which  the  court  re- 
fused to  give. 

In  reference  to  special  agreements,  limiting  the  carrier's  re- 
sponsibility. Nelson,  J.,  in  delivering  the  opinion  in  New  Jeney 
Steam  Nav,  Co.  v.  MerehanU^  Bank^  6  How.  384,  uses  this  lan- 
guage: "The  owner  of  goods,  by  entering  into  the  contract, 
virtually  agrees  that,  in  respect  to  the  particular  transaction, 
the  carrier  is  not  regarded  as  in  the  exercise  of  his  public 
'employment,  but  as  a  private  person  who  incurs  no  responsi- 
bility beyond  that  of  a  bailee  for  hire,  and  answerable  only 
for  misconduct  or  negligence."  See  also  Dorr  v.  New  Jersey 
•Steam  Nav.  Co.,  4  Sandf.  145  [62  Am.  Dec.  125];  8.  C,  11  N.  Y. 
493.  And  it  has  been  held  on  several  occasions,  that  although 
a  special  contract  qualifying  a  carrier's  responsibility  does 
not  exempt  him  from  liability  for  loss  resulting  from  his 
negligence,  yet  that  in  such  case,  the  burden  of  proving  neg- 
ligence is  on  the  shipper:  Authorities  supra;  Clark  v.  Bam* 
well,  12  How.  280;  Hunt  v.  Propeller  Cleveland,  6  McLean,  26; 
S.  C,  1  Newb.  Adm.  222,  223;  Merriman  v.  Brig  May  Qv^een^ 
Id.  464;  see  1  Parsons  on  Maritime  Law,  150, 151;  Angell  on 
Carriers,  sees.  61,  276 

On  the  other  hand,  and  in  cases  in  which  the  question  re- 
ceived the  most  thorough  consideration,  it  has  been  decided 
that  where  there  is  a  special  contract,  limiting  the  carrier's 
resi)onsibility,  the  onus  of  showing,  not  only  that  the  cause  of 
the  loss  was  within  the  terms  of  the  exception,  but  also  that 
there  was  no  negligence,  is  on  the  carrier:  Stoindier  v.  HiUiard, 
2  Rich.  L.  286  [45  Am.  Dec.  782];  Baker  v.  Brineon,  9  Id.  201 
[67  Am.  Dec.  548];  Davidson  v.  Graham,  2  Ohio  St.  131; 
Oraham  v.  Davis,  4  Id.  362  [62  Am.  Dec.  285];  Camden  and 
Amboy  R.  R.  Co.  v.  Baldauf,  16  Pa.  St.  67  [55  Am.  Dec.  481]; 
2  Oreenl.  Ev.,  sec.  219. 

Without  adopting  this  rule  in  the  terms  in  which  it  is  her* 
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•tatedy  we  think  it  is  so  far  trae,  in  the  present  case,  that  an 
injnrj  by  '^breakage''  to  the  articles  shipped  is  not  brought 
within  the  terms  of  the  exception,  unless  it  is  also  shown  that 
the  '' breakage"  was  not  the  result  of  the  negligence  of  the  car- 
rier. In  other  words,  the  exception  includes  only  such  break- 
age as  care  and  diligence  could  not  prevent,  and  the  injury  is 
not  within  the  exception  until  it  is  shown  that  it  occurred,  not- 
withstanding the  exercise  of  such  care  and  diligence.  It  is 
not  strictly  accurate  to  say  that  the  onus  is  on  the  carrier  to 
show,  not  only  that  the  cause  of  loss  was  within  the  exception, 
but  also  that  he  exercised  due  care.  The  correct  view  is,  that 
the  loss  is  not  brought  within  the  exception,  unless  it  appears 
lo  have  occurred  without  negligence  on  the  part  of  the  carrier; 
And  as  it  is  for  the  carrier  to  bring  himself  within  the  excep- 
tion, he  must  make,  at  least,  a  prima  fctde  showing  that  the 
Injury  was  not  caused  by  his  neglect 

It  18  a  mistake  to  suppose  that,  by  the  insertion  of  such  an 
•ixception  as  is  found  in  this  bill  of  lading,  the  character  of  the 
•amployment  is  changed.  The  party  receiving  the  goods  still 
remains,  notwithstanding  this  feature  of  the  contract,  a  com- 
mon carrier;  his  liability  only,  to  the  extent  of  the  exception, 
is  diminished.  ''  In  all  things  else,  the  very  same  principles 
apply.  Care  and  diligence  are  still  elements  of  the  contract, 
and  'strict  proof  is  properly  required  before  any  exemption 
may  be  claimed:"  Baler  v.  Brinwu^  9  Rich.  L.  208  [67  Am. 
Dec.  648]. 

In  most  cases  of  bailment,  the  bailee  is  chargeable,  not  by 
the  delivery  of  the  goods,  but  by  reason  of  negligence.  Hence, 
in  the  case  of  ordinary  bailments,  the  general  rule  is  that  to 
bold  the  bailee  responsible,  negligence  must  be  alleged  and 
proved;  though  some  courts  have  considered  that  the  bailee 
should  be  held  to  proof  of  the  facts  and  circumstances  under 
which  the  loss  occurred:  Clark  v.  Spencey  10  Watts,  336;  Logan 
V.  MaihewB,  6  Pa.  Bt  419;  Swindler  v.  HiOiard,  2  Rich.  L.  806, 
306  [46  Am.  Dec.  732].  But  in  relation  to  common  carriers, 
the  rule  is,  that  in  all  cases  of  loss  the  onus  probandi  is  on  the 
carrier  to  exempt  himself  from  liability;  for  prima  facie^  the 
law  imjioees  the  obligation  of  safety  upon  him.  Consequently^ 
the  owner  is  bound  to  prove  no  more  than  that  the  goods  were 
delivered  to  the  carrier,  and  that  the  latter  had  not  delivered 
tfaem  to  the  consignee.  These  facts  constitute  prima  fade  evi- 
dence of  negligence  or  misconduct:  Angell  on  Carriers,  sec. 
902^  Story  on  Bailments,  sec.  629. 

By  the  common  law,  the  carrier  is  responsible  for  all  losses^ 
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except  such  as  result  from  the  act  of  Gkxl  or  the  public  enemy. 
Hence  his  liability  is  not  confined  to  such  losses  as  are  the 
consequences  of  his  own  negligence  or  want  of  skill.  He  ia 
liable  for  losses  by  accident,  mistake,  and  numerous  unavoid- 
able occurrences  not  falling  under  the  head  of  acts  of  God  or 
the  public  enemy,  and  against  which  it  is  not  within  the  reach 
of  human  vigilance  or  foresight  to  provide.  For  losses  occa- 
sioned by  the  wrongful  acts  of  third  persons,  by  accidental 
fires,  by  robbery,  or  by  the  violence  of  mobs,  which  neither  the 
carrier  nor  his  agents  can  resist,  or  by  any  vigilance  avoid,  he 
is  responsible:  1  Smith's  Lead.  Gas.  315;  Davidson  v.  Chraham^ 
2  Ohio  St.  137.  The  liabilities  of  a  common  carrier  are  thus 
distinguished  into  two  classes:  the  one,  a  liability  for  losses  by 
neglect,  which  is  the  liability  of  a  bailee;  the  other,  a  liability 
for  losses  by  accident,  or  other  unavoidable  occurrence,  which 
is  the  liability  of  an  insurer.  In  Riiey  v.  HomCj  5  Bing.  217, 
Best,  C.  J.,  uses  this  language:  ''When  goods  are  delivered  to 
a  carrier,  they  are  usually  no  longer  under  the  eye  of  the  owner; 
he  seldom  follows  or  sends  any  servant  with  them,  to  the 
place  of  their  destination.  If  they  should  be  lost  or  injured 
by  the  grossest  negligence  of  the  carrier  or  his  servants,  or 
stolen  by  them,  or  by  thieves  in  collusion  with  them,  the  owner 
would  be  unable  to  prove  either  of  these  causes  of  loss.  His 
witnesses  must  be  the  carrier's  servants;  and  they,  knowing 
that  they  could  not  be  contradicted,  would  excuse  their  mas- 
ters and  themselves.  To  give  due  security  to  property,  the 
law  has  therefore  added  to  that  responsibility  of  a  carrier  which 
immediately  arises  out  of  his  contract  to  carry  for  a  reward — 
namely,  that  of  taking  all  reasonable  care  of  it — the  responsi- 
bility of  an  insurer.  From  his  liability  as  an  insurer,  the 
carrier  is  only  to  be  relieved  by  two  things,  both  so  well  known 
to  all  the  country  when  they  happen,  that  no  person  would  be 
so  rash  as  to  attempt  to  prove  that  they  had  happened  when 
they  had  not;  namely,  the  act  of  (jod  and  of  the  king's  enemies. 
On  grounds  of  public  policy,  the  courts  have  manifested  a 
disposition  to  construe  any  new  exceptions  to  the  liability  of 
a  common  carrier  strictly  against  him:  Atwood  v.  Reliance 
Transportation  Co.^  9  Watts,  87  [34  Am.  Dec.  503].  Without 
the  exception,  the  carrier  would  be  liable  as  an  insurer  for  a 
loss  from  the  specified  cause;  and  the  only  legitimate  efiect  of 
the  exception  is,  to  relieve  the  carrier  from  this  extraordinary 
responsibility  for  a  loss  which  could  not  have  been  prevented 
by  proper  care  and  diligence  on  his  part.  When,  therefore,  a 
carrier  ^as  in  this  case,  provides  against  accountability  for 
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''niBt  or  breakage,**  the  proper  construction  of  the  exception 
is,  that  the  carrier  is  not  to  be  held  liable  as  an  insurer  for 
^rost  or  breakage"  which  occurs  without  negligence  on  his 
part;  but  that  he  remains,  as  before,  responsible  for  any  injury 
of  the  kind  mentioned,  if  caused  by  his  failure  to  exercise  the 
degree  of  care  which  the  law  demands  of  every  common  car- 
rier in  respect  of  the  goods  committed  to  him.  The  making 
jf  such  exception  does  not  change  the  character  of  the  em- 
ployment, or  the  rules  of  evidence  before  applicable  to  the 
subject.  Hence  a  prima  fade  case  of  negligence  is  made  out 
against  the  carrier,  by  showing  that  the  goods  were  delivered 
t>  him,  and  that  he  has  either  not  delivered  them  at  all,  or 
has  delivered  them  in  an  injured  condition. 

Where  a  carrier  seeks  to  bring  a  loss  within  the  common- 
law  exception  of  "  an  act  of  Ood,"  he  cannot  throw  ui)on  the 
employer  the  burden  of  proving  or  inferring  negligence  or  de- 
fective means  in  the  carrier  until  he  has  shown  the  interven- 
tion of  such  an  extraordinary,  violent,  and  destructive  agent, 
as  by  its  very  nature  raises  a  presumption  that  no  human 
means  could  resist  its  effect:  1  Smith's  Lead.  Cas.»  5th  Am. 
ed.,  318;  Coosa  R.  S.  Co,  v.  Barclay,  30  Ala.  128, 129;  Stede  v. 
McTyer,  31  Id.  676  [70  Am.  Dec.  516].  "The  true  view  is, 
not  Uiat  the  carrier  discharges  his  liability  by  showing  an  act 
of  God,  and  is  then  responsible,  as  an  ordinary  agent,  for 
negligence,  but  that  the  intervention  of  negligence  breaks  the 
carrier's  line  of  defense  by  showing  that  the  injury  or  loss  was 
not  directly  caused  by  the  act  of  God,  or  more  correctly  speak* 
ing,  was  not  the  act  of  God:"  1  Smith's  Lead.  Cas.  319. 

In  like  manner,  the  exception  of  "  perils  of  the  sea,"  and 
''dangers  of  the  river,"  means  such  as  cannot  be  avoided  by 
ttie  exercise  of  that  discretion  and  care  which  the  law  requires 
of  common  carriers;  and  to  ascertain  whether  a  loss  falls 
within  the  exception,  it  must  be  inquired  whether  the  acci- 
dent could  have  been  prevented  by  the  exerrise  of  proper  fore* 
sight  and  diligence:  lSmith*s  Lead.  Cas.  316;  WilliarMy.Bra'nr 
mm,  1  Murph.  417  [4  Am.  Dec.  562];  Marsh  v.  Blyth,  1  Nott  & 
M.  170;  Jones  v.  PiUher,  3  Stew.  &  P.  136,  171  [24  Am.  Dec. 
716].  Thus  where  goods  were  received  on  board  a  steamboat, 
and  the  bill  of  lading  contained  an  exception  of ''  dangers  of  the 
river,"  and  the  loss  was  occasioned  by  the  boat's  striking  on  a 
sunken  rock,  it  was  held  incumbent  on  the  carrier  to  prove 
that  due  diligence  and  proper  skill  were  used  to  avoid  the 
accident:   Whitesides  v.  RtLssell,  8  Watts  &  S.  44. 
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The  same  principle  must  apply  to  the  present  exception. 
The  proof  of  injury  makes  a  prima  facie  case  of  negligence 
against  the  carrier,  and  he  does  not  bring  the  injury  within 
the  exception  until  he  shows  the  exercise  of  due  vigilance  on 
his  part  to  prevent  the  injury;  unless,  indeed,  the  nature  of 
the  injury,  or  of  the  property,  be  such  as  to  furnish  of  itself 
evidence  that  due  care  and  diligence  could  not  have  prevented 
the  injury. 

There  is  no  hardship  in  such  a  rule,  and  many  strong  rea^ 
sons  unite  to  commend  it  to  our  approval.  It  is  of  the  utmost 
importance  to  the  commerce  of  the  country  that  carriers 
should  be  held  to  a  strict  accountability.  On  this  subject,  we 
concur  in  the  remark  of  Chief  Justice  Gibson,  that  "  though  it 
is,  perhaps,  too  late  to  say  that  a  carrier  may  not  accept  hi» 
charge  in  special  terms,  it  is  not  too  late  to  say  that  the  policy 
which  dictated  the  rule  of  the  common  law  requires  that  ex- 
ceptions to  it  be  strictly  interpreted,  and  that  it  is  his  duty  to 
bring  his  case  strictly  within  them:"  Atwood  v.  Reliance 
Transportation  Co.,  9  Watts,  87  [34  Am.'  Dec.  503].  This  i» 
especially  so  in  reference  to  exceptions  inserted  in  bills  of  lad* 
ing.  Goods  are  commonly  sent  by  the  owner  to  the  carrier'^ 
place  of  business,  where  they  are  received,  and  the  bill  of 
lading  made  out  by  the  carrier  or  his  clerk.  It  is  often  not 
seen  by  the  owner  until  it  is  too  late  to  insist  on  a  changO' 
in  the  terms.  These  considerations  have  induced  one  eminent 
Judge  to  say  that  the  better  rule,  perhaps,  would  be  to  treat  all 
such  provisions  in  bills  of  lading  as  void,  unless  inserted  by 
the  express  consent  of  the  employer:  Black,  C.  J.,  in  Chouteaux 
V.  Leach,  18  Pa.  St.  283  [57  Am.  Dec.  602]. 

One  result  of  the  introduction  of  steamboats  and  railroadi» 
is,  that  common  carriers  have,  to  a  great  extent,  taken  ex- 
clusive possession  of  the  public  thoroughfares  of  the  coun-^ 
try,  and  have  it  in  their  power  to  impose  their  own  terms  upoi^ 
the  owners  of  goods,  who,  indeed,  have  no  choice  but  to  employ 
them.  The  owner  accepts  the  conditional  bill  of  lading,, 
because  he  cannot  well  help  it.  He  must  have  his  goods 
carried,  and  he  sees  that  the  carrier  will  refuse  to  take  them 
unless  the  prescribed  terms  are  accepted.  The  owner  seldom 
accompanies  his  property,  and  in  case  of  loss  or  injury,  how- 
ever gross  the  negligence  may  be,  is  unable  to  prove  it,  with- 
out  relying  upon  the  servants  of  the  carrier — ^the  very  persons^ 
generally,  by  whose  negligence  (if  there  was  any  negligence^ 
the  goods  have  been  lost;  whose  feelings,  wishes,  and  interests 
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are  all  against  the  owner,  and  who  are,  as  a  general  rule,  only 
too  ready  to  exculpate  themselves  and  their  employer.  Of  the 
maimer  of  the  loss,  the  owner  is  generally  entirely  ignorant, 
while  the  carrier  and  his  servants  may  be  reasonably  supposed 
to  be  fully  advised  in  regard  to  it;  and  ^Hhat  is  a  sound  rule 
which  devolves  the  ontM  on  him  who  best  knows  what  the 
iactB  are." 

The  result  of  what  has  been  said  is,  that  if  the  goods  were 
in  good  order  when  received  by  the  plaintiff  in  Philadelphia, 
and  in  bad  order  from  ^'breakage"  when  delivered  in  Mobile, 
it  devolved  upon  the  carrier  to  show  that  proper  diligence  and 
skill  were  exercised  to  prevent  the  injury;  unless,  as  before 
remarked,  it  appears  that  the  nature  of  tiie  injury,  or  of  the 
property,  is  such  as  to  show,  of  itself,  that  due  care  and  dili- 
gence could  not  have  prevented  the  injury.  The  charge  asked 
should  have  been  given. 

Judgment  reversed,  and  cause  remanded. 


Oomiov  Cabbikb  gaztvot,  bt  Gkhxral  Nonoi,  Loctr  hd  Comicov-law 
LiABZLRT:  Ehnball  y.  RuOoaid  etc  B.  B.  Co.^  62  Am.  Deo.  5S7;  HaJU  v.  Neta 
8.  N.  Ok,  39  Id.  39S;  Mosa ▼.  Bo«Um  eic  B,  R,  Co.,  55  Id.  222;  Cofev. 
82  Id.  470;  WeBL  Tranap.  Co,  y.  NewhaU,  76  Id.  760,  and  note  775; 
but  nay  do  eo  by  special  contract^  express  or  implied:  Cfalena  etc  B,  B,  Co, 
▼.  Bae,  68  Id.  574;  Bingham  ▼.  Bogen,  40  Id.  581;  Tfumuu  ▼.  8fi^  Morning 
€fkrf,  71  Id.  509;  Dorr  y.  Ntno  Jersey  8.  N.  Co,,  62  Id.  125;  but  cannot*  by 
Ltract»  relieYe  himself  from  responsibility  for  losses  caused  by  his  negli- 
i:  CHraham  y.  Davis,  Id.  285;  Beno  y.  Hogan,  54  Id.  513;  Cole  v.  Good- 
82  Id.  470;  WeUh  y.  PiUdntrgh  etc  B,  B,  Co,,  75  Id.  490,  and  note  498; 
•ad  tiM  tniiden  of  proof  is  on  the  carrier  to  show  that  the  loss  is  within  the 
•xeepted  stipulation,  and  that  there  was  no  negligence:  Baker  y.  Brinaon, 
87  Id.  548,  and  note  550;  compare  Thomae  y.  81^  Morning  Ohry,  71  IcL 
609;  Day  y.  Badley,  42  Id.  489;  Cameron  y.  Bich,  53  Id.  670,  and  note  672. 

Tn  FBOiciFAL  OASi  18  omCD  in  Mobile  etc  B.  B.  Co.  y.  Hopkku,  41  Ala. 
800^  M(AiU€tcB.B.Co.Y.Jarboe,All^^l,siid,8oiahaindN<yrUiAla.R.B. 
Co.  T.  ffentein,  52  Id.  612,  to  the  point  that  a  common  carrier  may  legally 
eontrmct  for  exemption  from  that  extraordinary  responsibility  imposed  by 
oommoa  law,  by  which  he  becomes  an  insurer.  It  is  cited  in  Alabama  etc  B. 
M,Co.r.  Little,  71  Id.  614,  to  the  point  that  a  biU  of  lading,  giYcn  by  carrier 
■ad  Aiooepted  by  shipper,  limiting  the  common-law  liability  of  the  former,  is 
TCgMded  as  a  special  contract.  It  is  cited  to  the  point  that  a  common  carrier 
CHonot  stipulate  for  immunity  against  damage  resulting  from  his  own  negli- 
fsnce  or  that  of  his  servants,  in  8outh  and  North  Ala.  B.  B.  Co.  y.  ffenldn, 
08  Id.  372;  AMaima  etc  B.  B.  Co.  y.  Little,  71  Id.  614;  Ohio  etc  B.  B.  Co,  y. 
MBy,  47  Ind.  486;  BaUroad  Co.  r.  Loekwood,  17  WaU.  371;  to  the  point  that 
a  i>iwwi»^  canier  does  not  change  his  character  as  such,  merely  by  entering 
ftifto  aMntnustfor  lindting  his  responsibility ,  in  ifoMe  etcB.B.Oo.  r.  Jarboe^ 
41  Ala.  647;  BdUroad  Co.  y.  Loekwood,  17  WaU.  377,  and  to  the  point  that 
a  loss  or  injury  occurs,  the  burden  of  proof  is  upon  the  carrier,  to 
hmmU  lT<m  Uahmty,  m  8ottth  and  North  Ala,  B,  B.  Co.  T.  Henlein, 

AbL  612;  East  Tenn.  etc  B.  B.  Co.  y.  Johntton,  75  Id.  606. 
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Connor  v.  Teawiok's  Administeatob. 

[87  Alabama,  280.] 

Out  ov  Psbsovaltt,  at  Ck>MMON  Law,  can  only  bb  Cokbiummatbd  bt 
Dbed,  or  other  iiutrament  under  seal,  in  the  abeence  of  an  aotoal  detiTery 
of  the  thing  itself. 

Dblitbbt  of  Deed  Conbummatss  Got  on  Pbinoiplb  ov  Estoffbl,  and 
not  because  the  delivery  of  the  deed  is  a  symbolical  deliyery  of  the  prop- 
erty. 

OOUBTB    OV  OnB    StATB   WILL   PBBSUICB   THAT  COXMOK   LaW   PBXTAILB  Of 

Othbb  8tatb8  havivo  Oommov  OBianr,  in  the  abeence  of  evidence  to 
the  contrary. 

Action  by  B.  T.  Connor,  infant,  suing  by  next  friend,  to 
recover  a  slave  named  Toby,  which  plaintiff  claimed  under  an 
alleged  gift  &om  his  grandfather,  B.  Trawick,  deceased,  as 
evidenced  by  an  instrument  in  writing  not  under  seal,  but 
signed  by  B.  Trawick,  and  containing  the  following  words: 
"I  give  and  convey  to  my  grandson,  Burwell  T.  Connor,  my 
boy  Toby."  The  instrument  was  executed  in  the  state  of  Mis- 
sissippi, and  delivered  by  said  B.  Trawick  to  one  E.  M.  Wells, 
in  the  presence  of  two  witnesses.  It  was  in  evidence  that  at 
the  time  of  the  delivery  of  the  instrument,  B.  Trawick  called 
up  the  negroes,  and  told  them  to  whom  he  had  given  each  one, 
that  he  had  given  Toby  to  B.  T.  Connor,  and  had  appointed 
said  Wells  his  trustee  and  guardian  to  see  to  them.  By  the 
terms  of  the  instrument,  the  donee  was  not  to  have  possession 
until  after  the  death  of  the  donor,  and  the  slave  Toby  con- 
tinued in  the  possession  of  B.  Trawick  up  to  the  time  of  his 
death,  and  on  the  final  distribution  of  his  estate  was  allotted 
to  I.  A.  Trawick,  the  defendant's  intestate.  On  this  evidence, 
the  court  charged  the  jury:  '^  1.  That  the  instrument  under 
which  the  plaintiff  claims  the  slave  is  not  a  deed,  and  has  not 
the  effect  and  operation  of  a  deed  in  this  case;  2.  That  if  said 
instrument  was  executed  by  B.  Trawick,  and  by  him  delivered 
to  Wells,  such  delivery  would  not  be  sufficient,  of  itself,  to 
pass  title  from  Trawick  by  way  of  gift,  unless  the  slave  was 
also  delivered;  and  3.  That  to  constitute  a  valid  gift,  there 
must  have  been  some  ostensible  act  done  to  signify  a  transfer 
of  the  possession  of  the  slave,  and  connected  therewith,  a 
present  intention,  on  the  part  of  the  donor,  to  pass  the  domin- 
ion over  the  property  from  himself  to  the  donee,  or  to  some  one 
else  for  him."  Plaintiff  excepted  to  each  of  these  charges,  and 
then  requested  the  court  to  instruct  the  jury  "that  if  they 
believed  from  the  evidence  that  B.  Trawick  intended  to  give 
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the  boy  Toby  to  the  plaintiff,  and  in  order  to  carry  out  this 
intention  wrote  the  instrument  read  in  eyidence,  and  called 
on  persons  present  to  witness  its  execution,  and  signed  it  in 
their  presence,  and  delivered  it  to  E.  M.  Wells,  thereby  intend* 
ing  at  the  time  to  convey  said  boy  to  the  plaintiff,  and  that 
the  boy  Toby  was  then  present — ^then  the  jury  must  find  for 
the  plaintiff."  The  court  refused  to  give  this  charge,  without 
qualification,  and  the  plaintiff  excepted  to  its  refusal.  The 
charges  given  by  the  court,  and  the  refusal  of  the  charge  asked, 
•re  now  assigned  as  error. 

Brook$  and  Oarrotiy  for  the  appellant. 
S.  F.  Hale^  contra. 

By  Court,  R.  W.  Walksb,  J.  It  has  long  been  understood  to 
be  Uie  law  that,  in  the  absence  of  an  actual  delivery  of  the 
property,  a  gift  can  only  be  made  by  deed,  or  other  instrument 
under  seal.  In  the  present  case,  there  could  be  no  actual 
delivery  of  the  property,  because,  by  the  terms  of  the  alleged 
gift,  the  donee  was  not  to  have  possession  until  after  the  death 
of  the  donor;  and  as  the  writing  relied  on  is  not  under  seal,  we 
must  decide  that  there  was  not  a  valid  gift,  unless  we  are  pre- 
pared to  r^udiate  the  rule  above  stated,  and  to  hold  that  a 
gift  may  be  consummated,  as  well  by  the  delivery  of  an  un« 
sealed  writing  declaring  its  terms  as  by  the  delivery  of  the 
property  itself,  or  of  a  deed  or  other  instrument  under  seal. 

It  is  argued  that  a  deed  effectuates  the  gift,  because  the 
delivery  of  the  deed  is  but  a  symbolical  delivery  of  the  prop- 
erty; that  as  the  title  to  personalty  i>asses  by  unsealed  writing 
aa  well  as  by  deed,  there  is  no  good  reason  why  the  former,  as 
well  as  the  latter,  should  not  operate  a  constructive  delivery  of 
the  property;  and  that,  if  there  ever  was  any  substantial 
ground  for  a  distinction  between  the  two  classes  of  writings,  as 
the  means  of  consummating  gifts,  it  no  longer  exists,  and  the 
distinction  has  thus  become  obsolete*  It  is  a  mistake,  how- 
ever, to  suppose  that  the  reason  why  the  delivery  of  a  deed 
dedaiing  the  gift  has  the  same  effect  as  between  the  parties, 
as  the  actual  delivery  of  the  property,  is  because  the  delivery 
of  the  deed  is  but  a  symbolical  delivery  of  the  thing.  That 
would  not  have  been  so  in  the  present  case,  if  the  donor  had 
delivered  a  deed,  instead  of  an  unsealed  writing;  for  by  the 
terms  of  the  gift,  no  immediate  delivery  of  the  property  was 
intended,  but  the  donor  was  to  retain  the  possession  and  con- 
tnl  of  it  BO  long  as  he  Uved. 
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It  is,  rather,  upon  the  principle  of  estoppel  that,  for  the  pur- 
pose of  consummating  a  gift,  the  delivery  of  a  deed  is  as 
effectual  as  the  delivery  of  the  property.  According  to  the 
ancient  common  law,  the  seal  was  invested  with  great  solem« 
nity  and  force.  '^  Words  pass  from  man  to  man  lightly  and 
inconsiderately;  but  where  the  agreement  is  by  deed,  there  is 
more  time  for  deliberation.  For  when  a  man  passes  a  thing 
by  deed,  first,  there  is  the  determination  of  the  mind  to  do  it, 
and  upon  that  he  causes  it  to  be  written,  which  is  one  part  of 
the  deliberation;  and  afterwards  he  puts  his  seal  to  it,  which 
is  another  part  of  deliberation;  and  lastly,  he  delivers  the 
writing  as  his  deed,  which  is  the  consummation  of  his  resolu- 
tion. So  that  there  is  great  deliberation  used  in  the  making 
of  deeds;  for  which  reason,  they  are  received  as  a  lien  final  to 
the  party,  and  are  adjudged  to  bind  the  party,  without  exam- 
ining upon  what  cause  or  consideration  they  were  made.  As 
if  I  by  deed  promise  to  give  you  twenty  pounds,  here  you 
shall  have  an  action  of  debt  upon  this  deed,  and  the  considera- 
tion for  my  promise  is  not  examinable;  it  is  sufficient  to  say 
it  was  the  will  of  the  party  who  made  the  deed:"  Plowden, 
arguendo^  in  Sharington  v.  Strottony  Plowd.  808. 

Although  it  is  true  that,  in  modem  times,  the  seal  has  been 
stripped  of  much  of  its  ancient  force,  the  doctrine  of  estoppel 
by  deed  is  still  maintained.  Hence  where  a  gift  of  personal 
property  is  made  by  deed,  the  delivery  of  the  deed  transfers 
the  right  to  the  property;  for  the  reason  that  the  form  of  the 
instrument  imports  a  consideration  for  the  transfer,  and  the 
maker  of  the  deed  is  estopped  thereby  from  asserting  that  be 
has  not  granted  to  the  donee  a  power  of  control  and  dominion 
over  the  property  conveyed  by  the  deed;  and  this  irrevocable 
transfer  of  dominion  is  the  ^^  one  thing  needfril "  to  perfect  a 
gift.  ^'  The  deed  does  not  operate  on  the  property,  in  virtue  of 
its  being  a  symbol  of  it,  but  because  it  carries  on  its  face  an 
acknowledged  right  in  the  grantee  to  control  it.  A  symbolical 
delivery  of  one  thing,  in  the  name  of  another,  is  no  delivery  of 
the  latter.  The  argument  of  Lord  Chancellor  Hardwicke,  in 
Ward  V.  ISimery  2  Ves.  sen.  431,  is  conclusive  upon  this  i)oint^ 
But  if  the  key  be  delivered,  of  a  desk  in  which  a  paper  or  a 
jewel  is  contained,  the  paper  or  jewel  is  thereby  delivered;  he 
who  has  the  key  has  the  dominion  of  it.  A  deed  stands  upon 
analogous  grounds,  and  whenever  the  deed  is  effectually  exe- 
cuted and  delivered,  it  draws  to  the  grantee  the  thing,  accord* 
ing  to  its  terms: "  Jaggers  v.  EsteSy  3  Strobh.  Eq.  380  [49  Anu 
Dec.  674]. 
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But  unleBs  fhe  donor  has  executed  a  deed,  whereby  he  i9 
estopped  from  saying  that  the  property  has  not  passed  to  the 
dcmee,  no  mere  verbal  or  written  declaration  will  consummate 
the  gift;  the  doctrine  of  estoppel  does  not  apply  to  such  a  case; 
and  unless  there  be  a  deed,  or  a  contract  supported  by  a  valu* 
able  consideration,  the  proprietary  right  of  control  cannot  pass 
without  a  delivery  of  the  property.  Hence  a  parol  declaration 
of  gift  (whether  verbal  or  by  unsealed  writing)  stands  upon 
fhe  footing  of  a  mere  promise  to  give,  and  is  void  in  law: 
8ee  Addison  on  Contracts,  12,  27;  1  Parsons  on  Contracts, 
201;  Williams  on  Personal  Property,  83-35;  MeCutchen  v. 
MeCuUheny  9  Port  650,  666,  657;  Irons  v.  SmallpUcej  2  Bam. 
&  Aid.  551;  Miller  v.  AnderB(my  4  Rich.  Eq.  1;  Busby  v.  Byrdj 
Id.  9;  Jaggers  v.  Estes,  3  Strobh.  Eq.  879  [49  Am.  Dec.  674]; 
Morrow  v.  WiUiamaj  3  Dev.  263;  Thompson  v.  Thompsonj  2  How. 
(Miss.)  737;  Barker  v.  Barker^  2  Oratt.  344;  Anderson  v.  Thomp- 
souj  11  Leigh,  489;  Summerlin  v.  Oibson^  15  Ala.  406;  Perry  v. 
Grahamj  18  Id.  822;  Powell  v.  StewaH,  17  Id.  772;  1  BurrilPs 
Law  Diet.,  2d  ed.,  686. 

What  we  have  said  may  serve  to  indicate  the  origin  of  the 
distinction  between  deeds  on  the  one  hand  and  verbal  declara- 
tions or  unsealed  writings  on  the  other,  as  the  means  of  consum* 
mating  gifts.  Whatever  the  original  reasons  for  the  distinction, 
it  is  well  established  in  the  common  law;  and  forming,  as  it 
does,  a  rule  of  property,  we  are  not  disposed  to  disturb  it.  If 
asked  why  we  would  decide,  in  the  absence  of  a  statute,  that 
land  could  not  be  conveyed  by  an  unsealed  instrument  as  well 
as  by  deed;  or  why  will  not  a  verbal  declaration  of  gift,  with- 
out delivery,  be  effectual  to  pass  the  title  to  personalty — ^we 
might  find  it  difficult,  at  the  present  day,  to  give  any  better 
answer  than  this:  the  law  is  so  settled,  and  it  is  only  "with 
trembling  hands"  (according  to  the  maxim  of  Montesquieu), 
that  courts  should  venture  to  change  settled  laws. 

The  writing  relied  on  in  this  case  was  executed  in  Missis- 
sippi; and  there  being  no  evidence  to  the  contrary  before  us, 
we  must  presume  that  the  rule  of  the  common  law  prevails  in 
that  state. 

Whether  our  legislation  has  wrought  such  changes  in  the 
principles  of  the  common  law  as  would  enable  us  to  hold  that 
a  gift  of  personal  property  may  be  made  in  this  state  by  an 
unsealed  writing,  without  delivery  of  the  property,  we  need 
not  inquire,  and  do  not  decide. 

Judgment  affirmed. 
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Vauditt  of  Out  of  Pkbsovaltt:  Sanborn  v.  Cfoodh^  69  Am.  Doo.  898; 
tRUebrani  ▼.  Brewer,  55  Id.  757;  HaU  y.  Howard,  33  Id.  115. 

DlXIVBRT  OF  PoSSESaiON  18  ESSXNTIAL  TO  VALIDITr  OF  GlFT  OF  CHATTEL^ 

whether  made  by  parol  or  infltmment  in  writing;  and  if  immediate  deUreiy 
of  poeeeasion  does  not  take  place,  it  is  not  a  gift,  bat  a  oontraot:  JlcWiOie  t. 
Van  Voder,  72  Am.  Dec.  127,  and  see  note  135. 

Pbhiumftiov  that  Oommok  Law  Pbxyails  in  Aitother  Statx:  Thomp* 
eon  ▼.  Monrow,  56  Am.  Deo.  318,  and  note;  Duwn  ▼.  Adame,  35  Id.  42;  Owem 
T.  Bojfle,  32  Id.  143;  compare  Blyatone  ▼.  BurgeU,  68  Id.  65S,  and  note. 

Thb  pbinoipal  oabx  IB  orrxD  to  the  point  that  if  there  remain  anything 
to  be  done  to  perfect  the  gift,  or  if  the  donor  reserve  an  interest,  or  poetpona 
the  time  of  actual  enjoyment  by  the  donee,  then  the  title  does  not  pass,  and 
the  pretended  donee  can  obtain  no  reUef  in  any  court,  in  WdOxr  ▼.  Crewe,  73 
Ala.  418;  and  to  the  point  that  a  gift  by  deed  deUrered  is  an  executed  gift^ 
without  the  actual  deliTery  of  the  thing  given,  in  Id.  419;  and  is  diatingniahed 
in  Id.  420. 

Delitkbt  EassNTiAL  TO  Vaubitt  of  Out  of  Pkbsoval  Pbopxbtti 
ffuddkeUm  v.  Hvey,  73  Ala.  215. 

Common  Law  jb  Pbisumkd  to  P&bvail  in  Other  States  havino  Com* 
MON  Origin:  Uawky  v.  Bibb,  69  Ala.  52;  8wm  v.  Sdnomaier  Mfg.  Co.,  Id. 
Ill;  DoMwr  v.  Brewer,  Id.  191;  Bod  v.  Baadt  qfMcbOe,  70  Id.  199;  Amu  v. 
CaeimgUm,  Id.  440;  IrwmY.  BaOey,  72 Id.  467;  Bradki^T. Harden,  IZl^  7a 
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[87  Alabama,  862.  | 
Obant  OF  Adminibtration  is  Voidablx  only,  and  not  Void^  where  ad^ 
ministrator  fails  to  give  bond  as  required  by  the  order  appointing  him. 

Application  for  mandamus  to  compel  probate  court  to  grant 
petitioner,  James  F.  Maxwell,  original  letters  of  administration 
on  the  estate  of  his  father,  James  Maxwell,  deceased.  Letters 
had  previously  been  granted  to  Joseph  Va  Devoort,  who,  it  was 
claimed,  had  not  given  his  bond  as  administrator. 

Oeorge  W.  Oayle^  for  the  motion. 

By  Court,  A.  J.  Walker,  C.  J.  Without  inquiring  whether 
the  giving  of  the  bond  by  Va  Devoort  would  be  conclusively 
presumed,  or  if  it  would  not,  whether  the  failure  to  give  the 
bond  is  shown  by  the  evidence,  we  dispose  of  this  case  by  de- 
ciding that  the  failure  to  give  the  bond  would  not  render  the 
administration  void.  The  law  draws  a  distinction  between 
administrations  which  are  void  and  those  which  are  repeal- 
able  or  revocable.  The  grant  of  administration  is  not  void, 
unless  there  was  a  want  of  jurisdiction  to  make  it:  Miller  v. 
Jimes^  26  Ala.  247;  Oayle  v.  Blackbumj  1  Stew.  429;  WoJUm  v. 
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Waiardy  2  Mass.  120.  If  the  court  had  jurisdiction  over  the 
lubject-matter  of  the  grant  of  administration  in  the  absence  of 
a  bendy  the  administration  is  not  void,  but  simply  revocable 
or  voidable.  Jurisdiction  is  the  power  to  hear  and  determine 
a  cause;  and  if  the  court  had  authority  by  law  to  hear  and 
determine  upon  an  application  for  the  administration  in  the 
absence  of  a  bond,  then  the  order  granting  the  administra- 
tion is  coram  judieej  and  not  void:  United  States  v.  Arredondoj 
6  Pet.  709;  State  of  Rhode  Island  v.  State  of  MassachusettSy  12 
Id.  719;  Orignon  v.  Astory  2  How.  338. 

The  giving  of  the  administration  bond  is  not  by  the  law 
made  a  condition  upon  which  the  court  is  to  hear  and  deter- 
mine upon  the  matter  of  an  application  for  administration. 
On  the  contrary,  the  giving  of  tiie  bond  by  way  of  qualifying 
the  appointee  of  the  court  must  necessarily  be  posterior  to  the 
hearing  and  determination  upon  the  application.  The  lan- 
guage of  the  law  is:  ^'In  all  cases,  before  granting  letters  of 
administration,  the  administrator  shall  enter  into  bond,"  etc.: 
Clay's  Dig.  221,  sec.  3.  This  language  clearly  implies  that 
there  is  to  be  an  administrator;  that  the  court  is  to  act  upon 
the  application,  and  deeignate  its  appointee  before  the  bond  is 
given.  This  is  still  more  clearly  shown  by  the  condition  of 
the  bond,  prescribed  in  the  same  law  as  follows:  ^^  The  condi- 
tion of  the  above  obligation  is  such,  that  whereas  the  above- 
bound  has  been  duly  appointed  administrator,"  etc. 

Thus  the  very  law  which  requires  the  giving  of  a  bond  before 
the  grant  of  letters  of  administration  declares,  in  prescribing 
the  condition  of  the  bond,  that  an  administrator  had  been  be- 
fore ^'  duly  appointed."  The  intention  of  the  law  doubtless 
is,  that  the  court  shall  immediately  upon  announcing  its  judg- 
ment as  to  the  appointment  of  an  administrator,  and  before 
issuing  letters  of  administration,  and  before  the  administrator 
performs  any  official  act,  require  the  bond  to  be  given;  and 
this  view  of  the  statute,  more  nearly  than  any  other,  gives 
effect  to  all  its  words,  and  adopts  a  construction  susceptible  of 
practical  application. 

We  admit  that  it  is  difficult  to  reconcile  some  of  the  expres- 
sions of  the  opinion  in  Cleveland  v.  Chandler^  3  Stew.  489, 
with  our  conclusion.  But  the  real  point  in  that  case  was, 
whether  an  executor  could,  under  our  law,  as  he  might  have 
done  under  the  common  law,  execute  the  trust,  without  obtain- 
ing from  the  proper  court  the  grant  of  letters  testamentary. 
What  is  said  by  the  court  as  to  the  necessity  of  the  executor's 
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qoalification,  by  taking  the  oath,  and  giving  tiie  bond  pie* 
scribed,  was  produced  as  an  argument,  to  show  that,  under  our 
Bystem,  it  was  necessary  that  an  executor  should  obtain  letters 
testamentary.  It  may  very  well  be  argued,  that  to  allow  an 
executor  to  act  without  the  grant  of  letters  testamentary  would 
practically  annul  the  statute  requiring  bond  and  oath;  and 
that,  therefore,  the  rule  of  the  common  law  was  chang^  in 
this  state.  But  that  argument  involves  no  denial  of  the  valid- 
ity of  an  order  granting  administration  without  the  requisite 
bond  and  oath.  To  allow  that  decision  the  effect  as  an  au* 
thority  which  is  claimed  for  it  would  give  its  expressions  an 
effect  not  in  the  mind  of  the  court  which  made  them,  and 
altogether  foreign  to  their  purpose.  In  the  case  of  Savage  v. 
Benhanij  17  Ala.  119,  the  validity  of  an  administration  was 
assailed  upon  the  ground  that  the  administratrix  was  an  in- 
fant at  the  time  of  her  appointment,  and  could  not  comply 
with  the  statutory  requisition  as  to  giving  bond.  The  oourt 
held  that  the  appointment  was,  at  most,  only  voidable,  and 
that  it  could  not  be  declared  void  in  a  collateral  proceeding. 
This  authority  is  very  much  in  point,  and  is  entitled  to  great 
consideration,  because  it  is  made  in  reference  to  a  similar 
question. 

In  the  recent  case  of  Oray  v.  Craisey  36  Ala.  559,  the  ap* 
pointment  of  Brewer,  unlike  the  appointment  in  this  case, 
was  conditional.  The  order  was,  that  he  be  appointed  admin- 
istrator on  his  executing  and  filing  bond.  The  condition  not 
having  been  complied  with,  it  was  held,  not  that  an  appoint- 
ment actually  made  was  void,  but  that  no  appointment  was 
made.  Therefore  the  question  decided  in  that  case  is  totally 
unlike  that  which  arises  in  this. 

Looking  to  the  decisions  in  other  states,  we  find  the  propo- 
sition, that  an  administration  under  such  a  law  as  ours  is  not 
absolutely  void,  well  sustained.  In  Palmer  v.  Oakleyy  2  Doug. 
(Mich.)  433  [47  Am.  Dec.  41],  it  is  maintained  that  a  guar- 
dianship granted  to  a  feme  coverty  who  is  incapable  of  binding 
herself  by  contract,  would  not  be  collaterally  assailable,  not- 
withstanding the  law  might  require  that  guardians  should 
execute  bonds.  See  also  Russell  v.  Coffin^  8  Pick.  143.  In  New 
York,  the  statute  required  that  an  administrator  should,  before 
receiving  letters,  execute  a  bond  with  two  or  more  sureties;  yet 
it  was  decided  in  Bloom  v.  Bwdick,  1  HiU  (N.  Y.),  180  [37 
Am.  Deo.  299],  that  an  omission  in  that  particular  did  not 
tender  an  administration  void:  Dayton  on  SuxirogateSi  228; 
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Sx  parte  Browrij  2  Bradf.  22;  see  also  Oarrett  v.  Stump j  5  Gill 
A  J.  27;  ibiy  t.  Doughty^  4  Blackf.  115;  TFesecott  y.  Cady^  6 
Johns.  Ch.  385  [9  Am.  Dec.  306]. 

The  distinction  between  irregularities  which  render  a  judi- 
cial proceeding  voidable,  and  the  absence  of  facts  which  are 
made  conditions  precedent,  was  long  since  drawn  by  this 
eoort,  and  has  been  since  steadily  maintained:  Wyman  y. 
Campbell,  6  Port  219  [31  Am.  Dec.  677];  Matheson  v.  Hearin, 
29  Ala.  210.  Tbe  failure  to  take  the  proper  administration  bond 
is  a  mere  irregularity  or  error  in  the  proceedings  of  a  court 
having  jurisdiction;  and  therefore  the  administration  of 
Joseph  Va  Devoort  was  valid  until  repealed,  and  the  petitioner 
is  not  entitled  to  an  original  and  primary  administration  upon 
the  estate.  If  the  former  administration  is  terminated  by  death 
or  resignation,  an  administration  de  ftont*  non  is  the  only  proper 
administration. 

Motion  refused. 


VAuiiTT  or  Graut  or  ADXXNnnnuixioR,  Oevxrallt. — ^Two  JmiMlio- 
tioBal  facts  miist  axist  to  make  ft  giant  of  administration  valid:  1.  The  death 
of  the  party;  2.  His  residing  within  the  county  or  leaTing  assets  therein  at 
tifts  time  of  his  death:  BtdoeU  t.  SeUner^  68  Am.  Deo,  237,  and  note  257; 
Hap^  T.  JMfct,  70  Id.  703;  BumeU  ▼.  Meadoufs,  46  Id.  617;  Van  Cfieam  v. 
Bridaford^  18  Hon,  73;  S.  C.  affirmed,  83  N.  Y.  348.  If  the  intestate  was 
not  an  inhabitant  of  the  state  at  the  time  of  his  death,  and  left  no  assets  in 
tifts  stata^  and  none  came  into  it  afterwards,  no  jurisdiction  is  conferred  on 
tifts  court  to  grant  letters  of  administration  in  any  connty  of  the  state,  and 
each  letters,  if  granted,  are  coram  nonjudioe  and  void:  JffferKmvUlt  R,  R,  Co. 
▼.  ^woyne,  28  Ind.  477;  FUim  r.  Chaae^  4  Denio,  85;  Langworthy  ▼.  Baher,  23 
EL  484;  UdCHiord  ▼.  Fi$htT^  13  Mon.  B.  193.  But  letters  of  administration 
granted  by  the  surrogate,  showing  that  the  intestate  left  assets  in  his  county, 
are  held  to  be  conclusive  as  to  his  authority  to  issue  them:  Leonard  v.  Cih 
JmhAm  5.  ^.  Co.,  84  N.  Y.  48;  S.  C,  38  Am.  Rep.  491;  and  see  iS«%  V.  TTesf,  80 
N.Y.  139;i?odoV»v-^^^M«r^(n^/iu<.,63Id.460;S.C.,20Am.B^ 
8och  letters,  being  in  due  form  and  regular  upon  their  face,  confer  authority 
upon  tbe  administrator,  and  cannot  be  impeached  collaterally:  Farley  v.  Mt- 
Cpmefl;  7Lan8. 428;  S.  C.  affirmed,  52  N.  Y.  630;  and  see  also  i^iwr  v.  Snoddy, 
65  Am.  Dec.  740;  Haynea  v.  Meeh,  70  Id.  703^  and  note;  AhboU  v.  Coburtk 
67  Id.  735;  JMffffi  v.  AhboU,  65  Id.  214;  People  v.  Surrogate'e  Courts  36  Hun, 
218w  And  it  was  decided  by  the  court  of  appeals  of  New  York,  that  under 
the  statntes  of  that  state,  a  surrogate  had  authority  to  issue  letters  of  ad- 
ninistratian  when  he  judicially  determined  that  a  party  was  dead,  although 
sneh  party  was  alive,  and  that  a  payment  by  a  debtor  of  the  supposed  de- 
wiasiid,  made  in  good  faith  to  the  admimstrator,  was  valid:  Roderigaa  v.  BaM 
BkHr8a9,  JnaL^  63  K.  Y.  460;  S.  C,  20  Am.  Rep.  555;  andseei^amii  v.  JEmigfxmi 
hdmatrkd  Sao,  Bank,  18  Blatchf.  1.  But  in  a  subsequent  decision,  in  the 
SBma  ease^  the  same  court  held  that,  without  due  proof  of  death,  the  surro- 
^te  had  no  jnrisdictiQn,  and  the  defense  of  payment  to  the  person  holding 
letters  of  administration  was  overruled:  Roderigae  t.  Ba§C  River  Sam, 
Am.  Vmc  Vol.  LZXIX-« 
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IngL,  76  N.  Y.  316;  S.  C,  32  Am.  Bep.  309;  affirming  S.  O.,  11  JonM&&  217. 
At  common  law,  the  authorities  are  imif orm  that  letters  of  administration  npon 
the  estate  of  a  person  still  living  are  an  absolate  nullity:  AUen  t.  DundiOM^ 

3  T.  R.  125;  Chiffiih  ▼.  Fraaer,  8  Granch,  9;  Joehummn  t.  Sh^oOt  Satik,  3 
Allen,  87;  Morgan  v.  Dodge,  44N.  H.  259;  DuneanY,  Stewart,  25  Altk.  408;  Mc- 
PharmmY,  Oimiif,  11  Serg.  ft  R.  422;  S.  C,  14  Am.  Dec  642;  and  it  has  been 
recently  held  that  all  proceedings  in  a  court  of  probate,  in  administratioii  of 
the  estate  of  a  living  person,  are  void  throughout  and  for  all  purpoees:  JTefis 
V.  Simmons,  46  Wis.  334;  and  see  BeeheUv.  Selooer,  68  Am.  Dec  237;  Bckomr. 
Jacks,  6  RobU  190;  Devlm  v.  CommomoeaUh,  101  Pa.  St  273;  S.  C,  47  Am.  Bep. 
710.  In  the  case  last  cited,  it  is  held  that  "  the  register's  powers  are  apedal 
and  limited,  and  that  by  statute  he  has  power  to  issue  letters  of  administra- 
tion on  estates  of  dead  persons  only,  and  not  on  estates  of  the  living.  His 
decrees  are  final  and  conclusive  until  reversed  by  a  superior  tribunal,  when, 
under  the  statute,  he  has  jurisdiction;  but  if  made  without  jurisdiction,  tiiey 
are  worthless  and  void,  and  may  be  impeached  in  any  collateral  proceeding.** 
Th»csa%oiHoderigasY, East Rwer San,  InsL,e!^'S.  T.  460,  8.0., 20 Am.  Bepw 
655,  is  not  regarded  as  authority:  DeoUnv,  Commonwealth,  101  Pa.  St.  273;  8. 
C,  47  Am.  Rep.  710;  and  in  harmony  with  this  decision  of  the  supreme  court 
of  Pennsylvania  are  the  following:  Thomas  v.  People,  107  HI.  617;  S.  C,  47  Am. 
Bep.  458;  D'Arusmeni  v.  Jones,  4  Lea,  251;  S.  C,  40  Am.  Rep.  12;  Stepkensim 
V.  Superior  Court,  62  CaL  60.  But  that  letters  of  administration  are  oondusivs 
when  9  ttacked  collaterally,  if  issued  by  a  court  having  jurisdiction  to  grant 
them,  see  Morekmd  v.  Ixmrenoe,  23  Minn.  84;  Pick  v.  Strong,  26  Id.  303; 
SuiLmm  V.  Fosdick,  10  Hun,  174;  IlUnois  Central  R.  R,  Co,  v.  Cragin,  71  HL 
177;  Bostwkk  v.  Skinner,  80  Id.  147;  Kennedy  v.  R:/aU,  67  N.  Y.  379;  People 
V.  Surrogate's  Court,  36  Hun,  218. 

GiviNO  or  Bond,  and  Etfiot  or  Failubs  to  Givs. — In  England,  and  in 
the  several  states  of  the  Union,  the  person  appointed  administrator,  befors 
letters  are  issued  to  him,  is  required  by  statute  to  give  bonds  with  sureties 
for  faithful  administration  of  the  estate  committed  to  him:  See  N.  Y.  Code 
Civ.  Proc,  sec.  2667;  CaL  Code  Civ.  Proc,  sec  1388;  Judge  </  Probate  v. 
Adams,  49  N.  H.  150;  Miltenberger  v.  Commonwealth,  14  Pa.  St.  71.  And 
until  bond  actually  given,  the  office  of  administrator  cannot  be  regarded  as 
in  strictness  filled:  Feliz  v.  Clark,  4  Humph.  79;  Moore  v.  Ridgeway,  1  B.  Mon. 
234;  Pryor  v.  Downey,  50  CaL  388.  And  it  is  held  that  the  appointment  of 
a  person  as  administrator  by  the  probate  court  U  not  sufficient  evidence  of 
his  being  administrator  to  entitle  him  to  be  made  a  party  to  a  suit,  aa  such, 
without  proof  of  his  having  given  the  bond  and  security  required:  O'Neal  v. 
Tisdale,  12  Tez.  40.  But  the  doctrine  of  the  principal  case,  that  failure  on 
the  port  of  a  person  appointed  administrator  to  execute  a  bond  as  required 
is  an  irregularity  merely,  and  does  not  render  the  appointment  void,  is  sus- 
tained by  the  authorities:  See,  in  addition  to  cases  cited  in  opinion  to  principol 
case,  Cunningham  v.  ThoTJias,  59  Ala.  163,  citing  principal  case;  M%anfcrd  v. 
Eak,  25  Minn.  347;  Duffin  v.  AhboUL,  48  111.  17.  So  where  the  statute  re- 
quired the  bond  of  an  administrator  to  be  "  approved  **  by  the  county  judge, 
it  was  held  that  the  granting  of  letters  without  such  approval  in  form  was  at 
most  but  an  irregularity  which  could  be  taken  advantage  of  only  by  appeal 
from  the  order:  Cameron  v.  Camgron,  15  Wis.  1.  Granting  letters  of  admin- 
istration is  a  judicial  act:   WestooU  v.  Cody,  5  Johns.  Ch.  334;  Rayv,  Dou^jktiy, 

4  Blackf.  115;  and  where  the  court  granting  them  has  jurisdiction,  individuals 
and  courts  of  justice  are  bound  to  respect  the  authority  of  the  letten^  and  to 
presume  that  all  the  requisite  steps  have  been  rightly  performed:  Id.  % 
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w,  Siome,  40  Ind.  404^  410;  and  aee  Flmn  ▼.  Chase,  4  Denio,  90;  Jackson  t. 
Crw^ord,  12  Wend.  533;  FarrinffUm  ▼.  King,  1  Bradf.  182;  ffateheU  v.  BO- 
ImsAea,  65  Ala.  16;  Bwrhe  ▼.  Mukh,  66  Id.  668;  Barelifi  v.  Trteoe,  77  Id. 
628;  Mojfim  t.  JTh^AAmi,  67  Ga.  103.  In  Pennsylyania,  the  Btatnte  requires 
two  or  mare  sDreties  to  an  admimatration  bond^  and  if  execated  by  only  one 
Borety,  the  bond  ia  ipso  facto  yoid:  Mc  WiUkuns  ▼.  Hoplanit,  4  Rawle,  382;  and 
m  nidi  caae,  by  the  very  terms  of  the  statote,  the  letters  of  administration 
ire  void:  Bradleif  ▼.  ConmumweaUh,  31  Pa.  St.  522.  And  where  the  statute 
required  the  administrator  to  give  bond  with  surety  by  persons  inhabitanis 
of  the  state,  it  was  said  that  "probably  the  administration  would  be  void  if 
tceh  bond  were  not  given:"  Pkquet,  Appeilani,  5  Pick.  65,  76.  But  an  ad- 
Biiustrator'a  bond  which  varies  from  the  prescribed  form,  if  voluntarily  given, 
iod  not  made  Toid  by  statute,  is  held  to  be  good:  Ordinary  v.  Cooiey,  30  N. 
J.  L.  179;  and  compare  Luaier  v.  Middleeoff,  8  Qratt  54;  Cohea  v.  SuOe,  34 
IfisL  179;  Majfor  etc.  v.  Harriaon,  30  K.  J.  L.  73.  In  Alabama,  an  executor's 
bond  wiUi  one  storety,  where  the  law  required  two,  is  not  void:  Steels  v. 
Tutmkr,  68  Ala.  107;  see  also  Jones  v.  Gordon,  2  Jones  Eq.  352.  And  letters 
of  sdminiBtnitioii  are  not  void  because  the  seal  of  the  court  is  not  affixed  at 
ike  particalar  place  indicated  in  the  form  prescribed  by  statute:  Sharp  ▼• 
/V^64  0bL9. 
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[87  Alabama,  486.J 

Adult  Pksaoir  of  UnsoimD  Mcid  is  Liablb  ok  Imfukd  CoirraAcr  worn 
Hbcssbaxibb  furnished  him,  suitable  to  his  estate  and  condition  in  life. 

AczHor  Kot  PBixm  or  Suitablb  NsosaABiBs  Fubkibhkd  to  Aduvs  Pm- 
■ov  OF  Uif  aouiiD  MiNB  must  be  prosecuted  against  him  personally,  where 
no  guardian  has  been  appointed  for  him. 

AnjLT  Pebsok  of  Kon-saitk  Mjkd,  when  Suvd,  must  bk  Defended  bt 
AnoBHET,  to  be  appointed  by  the  court,  if  necessary;  and  if  the  court 
lelnsea  to  allow  the  plaintifif  to  proceed,  "unless  he  first  have  a  guardian 
^pointed  by  the  probate  court,  and  notify  such  guardian  of  the  pendency 
of  the  nut,"  the  supreme  court  will  award  a  mandamus,  at  plaintiff's 
to  compel  the  appointment  of  an  attorney  for  the  defendant. 


Application  by  Northington,  as  executor  of  one  Fralick, 
deceased,  for  a  mandamus  to  the  circuit  court,  to  compel  that 
court  to  allow  the  petitioner  to  proceed  in  a  cause  therein 
pending,  in  which  the  petitioner,  as  such  executor,  was  plain- 
tiff^ and  one  Williams  was  defendant.  The  trial  court  refused 
to  proceed,  on  the  ground  that  the  defendant  was  insane  and 
without  a  guardian,  unless  plaintiff  would  first  have  a  guardian 
appointed  by  the  probate  court,  and  notify  such  guardian  of 
the  pendency  of  this  sxdt 

OddihwaiUj  Rxce^  and  Semfle^  for  the  motion. 
WdtiMy  JudgCf  and  Jaekaon^  contra. 
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By  Court,  Stone,  J.  That  an  adult  person,  who  is  of  un- 
sound  mind,  can  become  liable  by  implied  contract  for  neoe9- 
Baries  suitable  to  his  estate  and  condition  in  life,  is  a  proposition 
upheld  alike  by  reason  and  authority:  Chit  Con.  131,  132; 
Baxter  v.  Earl  of  Portsmouth,  5  Barn.  &  Cress.  170;  Proton  ▼. 
JodreU,  6  Car.  &  P.  30;  Chit.  Med.  Jur.  350;  HaOett  v.  Oates^ 
1  Cush.  296;  Tally  v.  Tally,  2  Dev.  &  B.  Bq.  385  [34  Am. 
Dec.  407];  Richardson  y.  Strong,  13  Ired.  106  [55  Am.  Deo. 
430].  And  at  least,  where  no  guardian  has  been  appointed 
for  such  adult  non  compos,  the  suit  must,  in  the  nature  of 
things,  be  prosecuted  against  him  whose  estate  must  pay  any 
judgment  that  may  be  recovered:  Kemot  v.  Norman,  2  T.  R. 
890;  Nutt  V.  Vemey,  4  Id.  120;  Chit.  Con.  131,  132;  Brown  on 
Actions,  301;  Clarke  v.  Dunham,  4  Denio,  262;  Waller  v.  Clay, 
21  Ala.  797. 

When  suit  is  brought  against  a  person,  not  an  idiot,  but  who 
is  of  non-sane  mind,  the  rule  seems  to  be  universal  that  he 
must,  if  an  infant,  be  defended  by  guardian;  and  if  an  adult, 
he  must  be  defended  by  an  attorney,  to  be  appointed  for  the 
purpose  by  the  court,  if  necessary.  There  is  no  authority  for 
the  appointment  of  a  guardian  ad  litem,  to  defend  in  such  a 
case  as  this;  and  the  court  should  not  proceed  with  the  trial 
without  haying  the  defendant  represented  by  an  attorney:  Bev- 
erly's Case,  4  Rep.  124;  1  Ch.  PI.  427, 428;  Shelford  on  Lunacy, 
512;  Cameron  y.  Pottinger,  3  Bibb,  11;  Faulkner  y.  McClure,  18 
Johns.  134;  Robertson  y.  Lain,  19  Wend.  649;  1  Tidd's  Vr. 
92,  93. 

The  circuit  court  did  not  err  in  refusing  to  appoint  a  guar- 
dian ad  litem  for  the  defendant,  nor  in  refusing  to  allow  the 
plaintiff  to  proceed  with  the  proof  in  his  cause,  in  the  absence 
of  counsel  for  the  defendant.  But  in  refusing  to  allow  the 
plaintiff  to  proceed,  "unless  he  would  first  have  a  guardian 
appointed  by  the  probate  court,  and  notify  such  guardian  ol 
the  pendency  of  the  suit,"  the  circuit  court  erred.  The  defend- 
ant was  an  adult,  and  it  was  the  right  of  the  plaintiff  to  pro- 
ceed, after  having  an  attorney  appointed  for  the  defendant. 

A  rule  is  ordered  to  the  judge  presiding  in  the  circuit  court 
of  Autauga  county,  to  show  cause  why  a  mandamus  shall  not 
issue  to  compel  the  appointment  of  an  attorney  for  the  defend* 
ant. 


LiABiLiTT  or  IvaANX  PnaoN  on  OoirrRAiOT  tob  NaonsAanst  Beah  t. 
Btt,  49  Am.  Deo.  573;  La  Rm  y.  QUkymm,  46  Id.  700;  Bkhardmrn  t.  Bkret^ 
56Id.  4S0^  and  note  431;  8im»Y.  JlieLure,  70  Id.  196 
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Aaaan  awd  Jubomhits  AOAXsm  iNSAira  Pmsovs:  Omg  t.  JUbmuuh  M 
Am.  Deo.  €14;  AUbum  ▼.  Tai^lor,  82  Id.  68^  and  note  70. 

OvAKDiAKS  OF  IvBAirx  P1B8ON8:  JUtMo  ▼.  Ltprdrt^  06  Am.  Deo.  266| 
Damum  t.  Jokomtoi,  41  Id.  44a. 

The  fSOfOiPAL  cm  m  crrxD  to  the  point  that  a  non  eompo$  may  be  sued, 
tad  that  the  ooort  •hoold  appoint  an  attorney  to  make  def erne  for  him,  in 
jrorfoMBfly.  irolnMi^40  Ala.400.  It  le  cited  in  i)aiM  ▼.  TVifwr,  65  Id.  102^ 
to  the  point  thata  promissory  note  given  by  a  turn  wmptM  has  no  legal  yalidity^ 
atthongh  its  oonaidention  was  neoessaries  funiahed  to  him;  hot  although  the 
note  IS  Toidy  the  prioe  of  saoh  neoessaries  is  a  legal  demand  against  hi^  estate. 


Cox  V.   FOSOUB. 
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OoomuoT  ov  Amaaajsnast  Oblioes  Cabhub,  nr  Assbngi  gv  LaoA& 
BzciTB^  to  carry  the  freight  to  the  destined  port  in  the  very  yessel  stipu- 
lated in  the  bill  of  lading. 

XkiVflSBiFifxzrr  ov  Fbuobt,  Madi  zh  Absxnob  gv  Such  Nmbsitt  as  Oon* 
Rtnrm  Lioal  Sxousi,  subjects  earner  to  liability  if  the  freight  be 
lest 

XMMMmamaQ  FuMtawt  n  hot  Exoubed  bt  Fact  that  Stkamboat  oh 
Ihlaivd  Eitxb  IB  Obouhbid^  where  she  could  relieve  herself  with  safety 
and  oonvenienee,  by  temporarily  placing  a  part  of  her  cargo  on  the  bank, 
and  afterwards  take  it  on  board  again. 

Action  by  appellee  agamst  appellants,  as  common  carriers, 
to  reooirer  for  the  loss  of  two  bales  of  cotton,  shipped  by  plain- 
tiff on  board  of  defendants'  steamboat  Eliza  BatUe,  and  never 
delivered  at  the  port  of  destination.  Defendants  pleaded  that 
the  cotton  was  lost  by '' dangers  of  the  river  and  of  fire/'  within 
the  meaning  of  an  exception  in  the  bill  of  lading.  The  plain- 
tiff's cotton  was  shipped  on  board  defendants'  boat,  Elixa 
Battle;  the  bill  of  lading  contained  the  nsnal  exception  as  to 
"dangers  of  the  river,  and  fire."  The  Eliza  Battle,  on  her 
voyage  down  the  river,  ran  aground,  and  in  order  to  lighten 
her,  plaintiff's  cotton  was  put  on  another  of  defendants' 
boats*  The  Eliza  Battle,  after  beiog  thus  lightened,  continued 
her  voyage  down  the  river,  without  taking  back  any  part  of 
ber  carga  The  boat  to  which  the  cotton  was  removed  after- 
wards ran  aground,  and  was  lightened  in  like  manner,  by 
transferring  a  part  of  her  cargo  to  a  third  boat  of  defendants. 
This  third  boat,  including  plaintiff's  cotton,  was  afterwards 
destroyed  by  accidental  fire.  Each  of  the  boats  had  competent 
officers  and  a  sufficient  crew,  and  neither  was  overloaded.  No 
qufistiaQ  at  negligence  arose  in  the  case.    One  of  plaintiff's  wil* 
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nessefs  testified  that  the  cotton  could  have  been  landed  on  toe 
bank  from  the  Eliza  Battle,  when  aground,  by  putting  oat 
planks  from  the  boat.  The  first  charge  given  by  the  court  to 
the  jury  appears  in  the  opinion.  The  court  also  charged  the 
jury,  at  plaintiff's  request,  "  that  the  right  of  transshipment  at 
the  plaintiff's  risk  did  tiot  exist,  unless  it  was  necessary  to 
avoid  an  impending  serious  damage  or  loss  to  the  boat  and 
cargo,  and  there  was  no  other  reasonable  way  of  lightening  the 
boat  in  the  power  of  the  captain  with  his  crew,  by  which  such 
lightening  could  have  been  effected,  at  less  risk  to  the  plaintiff 
than  was  occasioned  to  him  by  such  transshipment."  Defend* 
ants  excepted  to  each  of  the  charges,  and  they  now  assign  them 
as  error. 

George  N.  Stewart  and  E.  S.  Dargan,  for  appellants. 
Wiliiam  Boyles^  and  R,  H.  and  J.  L,  Smithy  contra. 

By  Court,  A.  J.  Walker,  C.  J.  The  contract  of  affright- 
ment  obliges  the  carrier,  in  the  absence  of  a  legal  excuse,  to 
carry  the  fireight  to  the  destined  port  in  the  very  vessel  stipu- 
lated in  the  bill  of  lading.  It  is  a  right  resulting  from  the 
contract  that  the  transportation  shall  be  in  the  chosen  vessel. 
It  is  not  permissible  to  speculate  as  to  the  reasonableness  of 
the  choice.  The  owner  of  the  freight  cannot  be  questioned  as 
to  his  reasons.  The  law  allows  to  him  the  benefit  of  the 
maxim.  Hoc  volo,  sic  jubeo,  sit  pro  rations  voluntas :  Bazin  v. 
Liverpool  &  PhUa.  Steamship  Co.j  3  Wall.  jun.  229,  opinion  by 
Judge  Grier;  Oamett  v.  WUlanj  6  Bam.  &  Aid.  53-61;  Littis 
V.  SemplCf  8  Mo.  99  [40  Am.  Dec.  123].  A  transshipment  of 
the  freight,  without  a  legal  excuse,  however  competent  and 
safe  the  vessel  into  which  the  transfer  is  made,  is  a  violation 
of  the  contract,  an  infringement  of  the  rights  of  the  freighter, 
and  subjects  the  carrier  to  liability  if  the  freight  be  lost.  The 
transshipment,  therefore,  of  the  plaintiff's  cotton,  of  itself  ren- 
dered the  carrier  liable  for  the  subsequent  loss  of  the  cotton, 
unless  the  act  of  transshipment  was  legally  proper  or  excusa- 
ble. 

The  first  charge  given  by  the  court  announced  the  proposi- 
tion that  the  transshipment  was  not  rendered  proper  by  the 
grounding  of  the  boat,  if  by  placing  the  cotton  on  board  upon 
the  bank  the  boat  would  have  been  freed  from  the  grounding, 
and  could  afterwards  have  taken  on  the  cotton,  and  proceeded 
on  her  voyage,  and  these  things  could  have  been  done  with 
safety  and  convenience.    The  precise  question  to  which  this 
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charge  gives  rise  is,  whether  a  grounded  steamboat,  upon  one 
of  oiir  interior  rivers,  is  justified  in  transshipping  a  part  of  her 
eargo,  when  she  eould  with  safety  and  convenience  relieve  her- 
self by  placing  it  upon  the  hank,  and  then  take  it  on  and 
prosecute  her  voyage  to  the  port  of  destination?  The  rule  of 
maritime  law  is  not  that  the  master.of  a  vessel  may,  at  his 
election,  or  even  when  he  deems  it  most  politic,  transship. 
The  privilege  of  transshipment  is  one  of  necessity.  Judge 
Stoiy  says  the  master  ''is  not  at  liberty  to  transport  the  goods 
in  any  other  vessel  in  the  course  of  the  voyage,  except  from 
mere  necessity,  when  his  own  ship  becomes  incapable,  by  in- 
evitable casualty,  from  performing  it: ''  Story  on  Bailments, 
664,  sec.  562.  Chanceller  Kent  states  the  same  principle  in 
the  following  language:  ''In  cases  of  necessity,  as  where  the 
ship  is  wrecked,  or  otherwise  disabled  in  the  course  of  the 
voyage,  and  cannot  be  repaired,  or  cannot,  under  the  circum- 
stances, be  repaired  without  too  great  delay  and  expense,  the 
master  may  procure  any  other  competent  vessel  to  carry  on 
the  cargo,  and  save  his  freight:"  Kent's  Com.  210.  And 
Angell,  in  his  work  on  carriers,  in  reference  to  the  same  sub- 
ject, says  that  if,  by  reason  of  stranding,  or  some  other  unex- 
pected cause^  it  becomes  impossible  to  convey  the  cargo  safely 
to  its  destination  in  his  own  vessel,  the  master  is  to  do  what  a 
prudent  man  would  think  most  for  the  benefit  of  all  concerned; 
and  transshipment  to  the  place  of  destination  is  the  first  ob- 
ject, because  that  is  the  furtherance  of  the  original  object: 
Angell  on  Carriers,  188,  sec.  187;  see  also  Smith's  Mercantile 
Law,  292;  1  Parsons  on  Maritime  Law,  161, 163,  note  2;  Abbott 
on  Shipping,  365;  Searle  v.  Scovelij  4  Johns.  Ch.  222;  Shipton 
V.  ThomUm,  9  Ad.  &  El.  333;  Crawford  v.  WiUiamSy  1  Sneed, 
212  [60  Am.  Dec.  146];  1  Amould  on  Insurance,  181;  Jor* 
dan  V.  Warren  Ins.  Co.y  1  Story,  354;  Parsons  on  Mercantile 
Law,  348,  849. 

It  may  be  that  the  necessity  which  would  justify  a  trans- 
shipment is  not  required  to  be  shown  with  absolute  certainty 
to  have  existed.  That  a  moral  necessity  would  be  sufficient 
to  justify  the  transshipment  seems  to  be  conceded  by  the 
authorities.  Such  a  case  of  moral  necessity  would  exist  where 
the  drcumstances  were  such  that  a  master  of  reasonable  pru- 
dence and  discretion,  acting  upon  the  pressure  of  the  occasion, 
would  have  made  the  transshipment,  from  a  firm  opinion  that 
unless  the  transshipment  was  made,  the  vessel  could  not  be 
delivered  from  the  peril  at  all,  or  not  without  the  hazard  of 
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an  expense  utterly  disproportionate  to  her  real  value:  Brig 
Sarah  Ann,  2  Sumn.  207;  Oordon  v.  Mass.  M.  &  F.  Ins.  Co»j  2 
Pick.  249;  Ship  Fortitude^  8  Sumn.  248;  Flanders  on  Maritime 
Law,  104,  note  2;  1  Parsons  on  Maritime  Law,  60;  Parsons  on 
Mercantile  Law,  376,  note  3.  A  case  of  such  moral  necessity  is 
put  by  Lord  Tenterden  as  follows:  '*  If  on  the  high  seas  the  ship 
be  in  imminent  danger  of  sinking,  and  another  ship,  apparently 
of  sufficient  ability,  be  passing  by,  the  master  may  remove  the 
cargo  into  such  ship;  and  although  his  own  ship  happen  to 
outlive  the  storm,  and  the  other  perish  with  the  cargo,  he  will 
not  be  answerable  for  the  loss:"  Abbott  on  Shipping,  365. 
But  no  such  case  of  moral  necessity  is  presented  in  the  facts 
upon  which  the  court  below,  in  the  charge  which  we  are  con- 
sidering, instructed  the  jury,  that  the  transshipment  of  the 
plaintiff 's  cotton  was  not  justified. 

In  the  case  of  Bryant  v.  Com.  Ins.  Co.j  6  Pick.  141,  the  court 
sustain  the  view  which  we  take  of  the  master's  duty  in  thia 
case,  in  the  following  language:  ^^The  law  authorizes  the 
master,  in  case  of  shipwreck,  stranding,  or  other  disasters 
which  may  happen  without  his  fault,  to  act  for  all  parties  in- 
terested, in  their  absence.  If  the  ship  should  be  stranded,  it 
would  be  his  duty,  in  behalf  of  the  owner  of  the  ship,  to  get 
her  off  and  prosecute  the  voyage,  if  it  could  be  done  at  an 
expense  not  exceeding  half  her  value.  So,  if  that  could  not 
be  done,  he  has  authority  to  procure  another  ship  to  carry  the 
cargo  to  the  port  of  destination.  If  the  cargo  were  damaged 
by  the  stranding,  not  exceeding  one  half  of  the  invoice  value, 
it  would  be  the  duty  of  the  master,  as  representing  the  owner 
of  it,  to  cause  it  to  be  reladen  on  board  of  the  ship,  if  that  were 
in  a  condition  to  transport  it;  or  if  not,  on  board  any  other 
ship  which  he  could  procure  upon  reasonable  terms  on  account 
of  the  ship-owner;  to  the  end  that  the  ship-owner  may  earn  his 
freight,  and  the  merchant  may  have  his  goods  at  the  port  of 
destination.  The  master,  in  short,  is,  in  such  cases,  to  act 
reasonably  and  honestly,  with  a  view  to  save  the  property  and 
perform  the  voyage."  The  mere  stranding  of  itself  does  not 
necessarily  produce  a  necessity  for  transshipment.  Notwith- 
standing the  stranding,  it  is  the  master's  duty  to  get  the  vessel 
off  and  prosecute  the  voyage,  if  he  can  do  so;  and  no  consider- 
ation of  mere  convenience  to  him  would  justify  a  transship* 
ment. 

We  do  not  think  the  charge  given  at  the  instance  of  the 
appellee  is  obnoxious  to  the  objection  made  especially  to  it 
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The  objection  is,  that  it  makes  the  transshipment  improper, 
unless  there  was  no  other  reasonable  way  of  lightening  the 
boat  in  the  power  of  the  captain,  at  less  risk  to  the  plaintiff 
than  was  occasioned  by  the  transshipment;  and  that  the  jury 
were  thus  made  to  consider  the  interest  of  the  plaintiff  alone, 
and  not  of  the  boat-owner  and  all  others  concerned,  in  deter- 
mining whether  the  transshipment  was  proper.  We  do  not 
think  the  charge  is  obnoxious  to  the  objection.  A  way  of 
lightening  the  boat  which  would  protect  the  plaintiff  at  the 
expense  of  all  others  concerned  would  be  unreasonable;  and 
the  use  of  the  word  "  reasonable "  in  the  charge  shows  that 
fhe  court  did  not  intend  to  make  the  impropriety  of  the  trans- 
shipment depend  upon  the  fact  that  there  was  another  way  of 
lightening  the  boat,  which  would  produce  less  risk  to  the 
plaintiff,  but  which  would  involve  a  disregard  of  the  interest 
of  all  others  concerned.  If  the  charge  is  confused,  and  tended 
to  mislead  the  jury,  the  appellants  ought  to  have  protected 
themselves  by  asking  an  explanation  at  the  time.  What  we 
have  already  said  in  passing  upon  the  first  charge  will  meet 
the  other  objections  made  to  the  second. 
Judgment  affirmed. 

EviBor  OF  BoKBVATum  ov  TRXviLsam  a»  BssHiPMraiT  or  CkMDs  nr 
Box  ov  Ladoto:  Cdrr  t.  SieambocU  MkHagaut  72  Am.  Dec  267.  and  note 
09;  JIaiehBU  ▼.  SUamer  Con^prondae,  68  Id.  782. 

GoiofON  Oabbikb  on  Bivsb  is  Absolutxlt  Lxablb  loa  Savett  or 
Goods  ontQ  daliveired  at  apecified  place  to  which  he  has  agreed  to  transport 
dalirar  them:  Cox  ▼.  Peterwon,  68  Am.  Dec  145;  and  see  New  Brunswiek 
Oik  t.  Tien,eiU.  894;  Momw.  BosUmeUs,  B.IL  0x^16.  381. 


Bbll  v.  Bell's  Administrator. 

[87  Alabama,  696.] 
Wifs's  FoaoBBioN  or  Pib80valtt,  at  Ck>iacoN  Law,  is  Pobsissidv  or 
HoBBAin)^  and  cannot  become  antagonistic  to  his  rights.  This  is  so, 
although  it  be  shown  that  the  husband  abandoned  the  wife  when  her  poe- 
aession  began,  and  lived  in  adultery  with  another  woman,  and  never 
aasnrtml  any  claim  to  the  property,  and  that  she  held  and  claimed  it  as 
bar  own  tndiTidual  property,  for  a  oontinuons  period  of  more  than 


Action  by  administrator  of  Mrs.  Lucy  Bell,  deceased 
against  William  C.  Bell,  to  recover  certain  slaves,  which  de- 
fsodant  held  and  claimed  as  administrator  of  George  W.  Bell. 
husband  in  his  lifo*time  of  plaintiff's  intestate 
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The  material  &ct8  are  stated  in  the  head-note.    Judgment  fior 
plaintiff. 

Byrd  and  Morgan^  and  L.  S.  Lfide^  for  the  appellant. 
D.  W,  Bainey  contra. 

By  Court,  A.  J.  Walker,  0.  J.  When  this  case  was  before 
in  this  court,  we  announced  the  principle,  applicable  to  cases 
governed  by  the  common  law,  that  the  wife  cannot  possess 
personal  property;  that  her  possession  is  the  possession  of  the 
husband,  and  that  this  principle  resulted  from  the  unity  of 
husband  and  wife.  It  is  not  the  same  principle  which  applies 
to  the  relation  of  mortgagor  and  mortgagee,  and  of  landlord 
and  tenant.  In  those  cases,  the  doctrine  that  the  possession 
of  the  one  is  the  possession  of  the  other  grows  out  of  the  law 
of  estoppel.  The  possession  of  the  wife  is  the  possession  of 
the  husband,  because  her  legal  existence  is  merged  in  his,  and 
the  wife  is  positively  incapable  of  a  possession,  in  the  eye 
of  the  law,  distinct  from  that  of  the  husband.  From  this  prin- 
ciple, it  is  an  inevitable  deduction  that  the  law  deems  the  hus- 
band of  Mrs.  Bell  to  have  been,  through  her,  in  possession  of 
the  property  in  controversy  up  to  his  death.  This  being  the 
case,  there  was  no  antagonism  of  possession  on  the  part  of  Mrs. 
Bell  to  her  husband.  It  is  not  contended,  and  indeed,  it 
could  not  be,  either  upon  authority  or  reason,  that  the  pre- 
sumption, which  is  drawn  for  the  quieting  of  titles  from  the 
lapse  of  time,  is  permissible  in  the  absence  of  any  enjoyment 
of  the  right  asserted  antagonistical  to  that  sought  to  be  barred. 
For  these  reasons,  we  think  it  clear  that  the  possession  of  Mrs. 
Bell  could  never  give  her  a  title  as  against  her  husband.  Sup- 
pose it  were  admitted  that  the  possession  of  Mrs.  Bell,  under 
a  claim  of  title  in  herself,  would  vest  her  with  a  title;  the  title, 
when  derived  under  the  common  law,  would  inure  to  the  hus- 
band; and  thus  we  would  have  the  wife's  antagonistic  posses- 
sion divesting  the  husband's  title,  which  would,  by  operation 
of  law,  be  revested  in  the  husband. 

We  do  not  intend,  in  anything  we  have  said,  to  infringe  the 
doctrine  that  in  equity  the  wife  is  deemed,  as  to  her  separate 
estate,  tifeme  sole.  It  may  be  that  if  a  wife  were  in  possession 
of  property,  claiming  openly  that  it  was  conveyed  to  her  as  a 
separate  estate,  so  as  to  exclude  the  husband's  marital  rights; 
and  if  she  had  continued  to  possess  and  enjoy  the  property, 
under  such  claim  of  it  as  a  separate  estate,  for  more  than 
twenty  years,  the  law  would  presume,  against  the  husband, 
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that  the  claim  was  founded  on  a  valid  conveyance  creating  a 
separate  estate.  In  a  court  of  equity,  the  wife  is  allowed  to 
assert  her  claim  to  a  separate  estate  in  antagonism  of  her  hus- 
band's rights.  But  those  principles  cannot  aid  the  charge 
given.  It  raises  the  presumption,  not  upon  the  fact  of  the 
kmg-continued  assertion  by  Mrs.  Bell  of  a  claim  that  the  slaves 
were  conveyed  to  her  as  a  separate  estate,  but  upon  the  fact 
that  she  was  deserted  by  her  husband,  and  claimed  and  pos- 
sessed the  slaves  "as  her  own  individual  property."  There  is 
a  clear  distinction  between  the  claim  of  a  separate  estate,  cre- 
ated in  such  a  manner  as  to  exclude  the  husband's  marital 
rights,  and  a  naked  claim  of  title  in  the  wife  against  the  hus- 
band* A  wife  may  claim  that  a  separate  estate  was  vested  in 
her.  She  cannot  claim  that  she  holds  property  in  possession 
adversely  to  her  husband,  except  upon  the  ground  Uiat  it  is  a 
separate  estate;  for  her  possession,  except  so  feir  as  chancery 
recognizes  her  right  to  hold  a  separate  estate,  and  confers  upon 
her,  in  reference  to  such  estate,  the  privileges  of  a  feme  soisj  is 
the  possession  of  the  husband.  The  possession  by  Mrs.  Bell, 
claiming  that  the  slaves  belonged  to  her,  and  that  she  held 
them  adversely  to  her  husband,  no  matter  how  long,  could 
never  avail.  An  adverse  possession,  or  an  antagonistic  enjoy- 
ment, for  twenty  years,  may  create  the  presumption  of  a  title, 
in  favor  of  persons  sui  juris.  It  never  can  create  the  presump- 
tion of  a  title  in  the  wife,  clothed  with  the  quality  of  an  exclu- 
sxon  of  the  husband's  marital  rights.  If  the  absurdity  could 
be  conceived  of  a  wife's  holding  adversely  to  her  husband, 
what  reason  or  authority  is  there  to  support  the  position  that 
she  thereby  not  only  acquired  a  title,  but  a  title  of  such  a 
character  as  to  exclude  the  husband? 

There  was  no  evidence  conducing  to  show  that  Mrs.  Bell 
ever  claimed  to  hold  the  slaves  under  any  conveyance  which 
created  a  separate  estate.  The  court,  therefore,  erred  in  refus- 
ing the  charge  asked  by  the  defendant,  as  well  as  in  the  charge 
given. 

Beversed  and  remanded. 


Bdouuid's  Fowbb  over  Pbbsovaltt:  Sm  irarrMT.i^»«i0ii»67  Ain.Deo. 
IH  note;  BmrkigkT.  Cb^  53Id.  23S. 

MlBIZAL  BlOBT  OF  HUSBAJID  OTSB  MlKOm  Will's  PnaONAL  PBOPKtTf 

irtAcam,  e^ea  thoq^  it  be  in  the  pniwiMion  of  the  guardian:  Daniel  w, 
DamU,  U  Am.  D90.  2iL 

Whibb  HusaavB  Oompils  Wm  without  hxb  Fault  to  Lits  8ipa- 
BAa  ■MM  Him  permaneBtiyy  eiUMr  hj  ahandflning  bar  or  fofdag  bar  ta 
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Wv«  him,  and  fails  to  make  mitable  provision  for  her  support,  she  may  ao» 
^ire  property,  oontrol  her  person  and  acqniaitions,  contract,  sue  and  be 
sued,  in  relation  to  them,  as  a  /erne  tolef  daring  the  continnanoe  of  snch  eon- 
dition:  Love  ▼.  JT^yneAan,  63  Am.  Deo.  906.  See  also^  as  to  rights  of  wife 
ahandoned  by  hnsband,  Wrighi  t.  ffa^§^  60  Id.  200,  and  note  206. 


Douglass  v.  Montgomebt  BTa  R  R  Co. 

[87  AULBAMA,  68&1 
NONBinT  WTTR   BiLL  07   EZOKFTIONS    MAT  BB  TaKXN ,   ON    MOTION,   BBVOIia 

Tbial  is  Bioim,  in  consequence  of  suppression  of  plaintiff's  deposition. 

PLAIMTIFr  MAT  PBOTE  CoKTENTS  AND  VaLUB  OB  LOflRT  BagOAQB  BT  HIB  OwM 

Oath,  in  an  action  against  railroad  company,  as  common  cazrier,  to  ra- 
cover  damages  for  the  loss  of  his  baggage. 
Deposition  of  Pabtt  mat  be  Taken,  as  in  Cabb  ob  Othbb  Witbbbbbb, 
when  he  is  competent  to  testify  in  his  own  behalf. 

Action  by  appellant  against  appellee,  as  common  carrier,  to 
recover  damages  for  loss  of  plaintifif's  baggage.  When  the 
cause  was  called  for  trial,  defendant  moved  to  suppress  plain- 
tifTs  deposition  on  the  grounds:  "  1.  That  there  is  no  law  author- 
izing the  taking  of  the  deposition  of  a  party  plaintiff;  and 
2.  That  the  plaintiff  was  not  competent  to  testify  in  his  own 
favor."  Defendant  also  objected  to  the  taking  of  the  deposition, 
''on  the  ground  that  the  law  does  not  authorize  the  plaintiff  to 
be  examined,  to  prove  the  correctness  of  his  demand,  in  a  suit 
against  a  corporation."  Plaintiff  then  showed  that  he  re- 
sided more  than  one  hundred  miles  distant  from  the  court, 
and  that  his  deposition  had  been  taken  on  that  account;  and 
stated  that  he  only  proposed  to  read  in  evidence  so  much  of 
his  deposition  as  tended  to  prove  the  contents  and  value  of 
his  lost  baggage,  and  to  make  out  the  rest  of  his  case  by  evi- 
dence aliuTide.  The  court  sustained  defendant's  motion,  and 
refused  to  allow  the  plaintiff  to  use  any  part  of  his  deposition 
for  any  purpose.  Plaintiff  excepted  to  this  ruling,  and  in  con- 
sequence thereof,  at  the  next  term,  took  a  nonsuit;  and  he 
now  assigns  said  ruling  as  error,  and  moves  to  set  aside  the 
nonsuit. 

W,  A.  OurUherj  for  the  appellant. 

OoldthwaiUf  Ricej  and  Semple^  corUra, 

By  Court,  Stone,  J.  It  is  urged  by  appellee  that  inasmuoh 
M  Ihe  decision  of  the  circuit  court,  which  is  sought  to  be 
reviewed,  was  pronounced  on  a  motion  made  and  heard  befinra 
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the  trial  was  entered  upon,  the  case  is  not  within  the  provis- 
ions of  section  2357  of  the  code,  which  applies  only  to  decisions 
of  the  court  made  on  the  trial  of  a  cause.    The  argument  is 
not  defensible.    Section  2353  of  the  code  confers  the  power  of 
reserving,  by  bill  of  exceptions,  "  any  charge,  opinion,  or  de- 
cision of  the  court,  which  would  not  otherwise  appear  of 
record."    Yet  this  section  contains  almost  the  identical  words 
which  are  found  in  section  2357.    Its  language  is:  '*  Either  of 
the  parties  in  any  civil  case,  during  the  trial  of  the  cause,  may 
reserve,  by  bill  of  exceptions,"  etc.    If  we  were  to  confine  the 
operation  of  section  2357  to  decisions  pronounced  on  the  final 
trial,  by  the  same  rule  we  would  be  required  to  limit  the  opera- 
tion of  section  2353  to  charges,  opinions,  and  decisions  made 
during  the  trial  in  chief.    Yet  it  is  the  universal  practice,  sanc- 
tioned by  repeated  decisions  of  this  court,  to  reserve  by  bill  of 
exceptions  questions  arising  on  decisions  pronounced  in  the 
preparatory  stages  of  the  suit,  provided  those  decisions  bear  on 
the  final  result;  and  questions  thus  reserved  are  reviewed  in 
this  court:  Shepherd  v.  Spriggs,  29  Ala.  673;  Peaveyv.  Burhetf 
35  Id  141.    We  place  the  same  construction  on  each  cited  sec* 
tion  of  the  code,  and  hold  that  we  will  consider  of  the  question. 
The  main  question  in  this  cause  has  not  before  been  con- 
sidered in  this  court    We  confess  that,  whatever  rule  we  may 
declare,  we  perceive  probable  hardship  and  injustice  in  its 
application.    Corrupt  men  may  pervert  the  privilege  of  being 
witnesses  in  their  own  causes,  to  their  personal  profit;  while, 
on  the  other  hand,  to  deny  to  a  party  the  right  of  testifjdng  in 
a  case  like  the  present  is  almost  the  equivalent  of  withholding 
from  the  traveling  public  all  remedy  for  losses  of  their  baggage. 
As  we  said  on  a  former  occasion,  the  '^result  of  the  introduc- 
tion of  steamboats  and  railroads  is,  that  common  carriers  have, 
to  a  great  extent,  taken  exclusive  possession  of  the  public 
thoroughfares  of  the  country: "  Steele  v.  Toumwnd,  37  Ala.  247. 
8o  we  may  add,  that  railroads  and  steamboats  have  almost  a 
monopoly  of  the  public  travel  on  their  respective  routes.    The 
traveler  is  under  a  moral  necessity  to  accept  the  car  or  the 
boat's  cabin;  and  it  is  part  and  parcel  of  that  necessity  that 
he  shall  submit  his  valuables  to  the  care  and  control  of  the 
employees  of  such  public  lines  of  conveyance.    To  require  of 
a  traveler,  whose  baggage  has  been  lost  while  in  transit  on  a 
railroad,  that,  the  loss  being  established  by  other  testimony, 
he  shall  also  prove  by  disinterested  witnesses  each  article  of 
his  wardrobe  and  its  value,  is  simply  to  declare  railroads  can- 
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not  be  held  accountable  for  their  faults  and  breaches  of  con- 
tract, because  of  a  defect  in  the  law. 

We  are  aware  that,  in  the  case  of  Snow  v.  Eastern  it  R.  Co^ 
12  Met.  44,  the  supreme  court  of  Massachusetts,  in  a  case  like 
the  present,  excluded  the  evidence  of  the  plaintiff;  holding 
that  the  rule  only  applied  where  the  defendant,  or  the  em- 
ployees of  the  defendant,  had  been  convicted  by  other  evidence 
of  an  act  of  spoliation,  or  of  felony.  But  the  authorities  ex- 
plode this  distinction.  In  a  case  against  a  common  carrier^ 
before  Montague,  B,  ''  a  question  arose  about  the  things  in  a 
box,  and  he  declared  that  this  was  one  of  those  cases  where 
the  party  himself  might  be  a  witness,  propter  necesritatem  m. 
For  every  one  did  not  show  what  he  put  in  his  box:"  12  Vin. 
Abr.  24,  pi.  34.  Mr.  Greenleaf  says:  "  Such  evidence  is  ad- 
mitted, not  solely  on  the  ground  of  the  just  odium  entertained, 
both  in  equity  and  at  law,  against  spoliation,  but  also  because, 
from  the  necessity  of  the  case  and  the  nature  of  the  subject, 
no  proof  can  otherwise  be  expected;  it  not  being  usual  even 
for  the  most  prudent  persons,  in  such  cases,  to  exhibit  the 
contents  of  their  trunks  to  strangers,  or  to  provide  other  evi- 
dence of  their  value.  For  where  the  law  can  have  no  force 
but  by  the  evidence  of  the  person  in  interest,  there  the  rules 
of  the  common  law  respecting  evidence  in  general  are  pre- 
sumed to  be  laid  aside;  or  rather,  the  subordinate  are  silenced 
by  the  most  transcendent  and  universal  rule,  that  in  all  cases 
that  evidence  is  good  than  which  the  nature  of  the  subject 
presumes  none  better  to  be  attainable:"  1  Greenl.  Ev.,  sec.  348, 
and  authorities  cited.  See  also  Cowen  &  Hill's  Notes  to  1 
Phill.  Ev.,  8d  ed.,  56,  57;  and  authorities  on  appellant's  briet 
We  hold  that  the  plaintiff  was  a  competent  witness  to  testify 
of  the  contents  of  his  trunk,  and  the  values  of  the  several  arti- 
cles. 

Having  ascertained  that  the  plaintiff  was  a  competent  wit- 
ness to  testify  in  his  own  behalf,  to  the  extent  to  which  his 
testimony  was  offered,  the  right  existed  to  take  his  testimony 
by  deposition,  as  in  case  of  other  witnesses:  Code,  sec.  2318; 
Moore  v.  Hatfield,  3  Ala.  442. 

Judgment  of  the  circuit  court  reversed,  nonsuit  set  aside, 
and  cause  remanded. 


Nonsuit,  Motion  tor,  and  Allowance  ov:  See  MerchcaUs*  Bank  ▼.  RawU^ 
60  Am.  Dec.  394;  EatterUng  ▼.  Blythe,  56  Id.  45;  MaUer  ▼.  Brown,  52  Id.  SOS} 
Com.  de,  B.  B.  €k>.  T.  BaUey,  58  Id.  181. 
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Whxh  Ouvr  Sun  ImmiRPEa  to  Rboovek  Value  ov  Abticzjb  Stouut 
VBOK  Tausnc,  its  oontontB  may  be  prored,  in  the  abeenoe  of  other  proof,  by 
iSbm  teetimomy  of  the  gnest;  m^  from  the  neoeasity  of  the  case  and  nature  of 
tiie  eobjecty  no  proof  oan  otherwiee  be  ezpectedt  PeUigrew  ▼.  Barman,  09  Am. 
Dee.  212. 

AraaBBmunr  or  Deihwitioh  of  WmnsB  Who  aitiewabos  BmaiM 
Fastt  n  IirmBT  to  Aohons  MuVord  ▼•  iftneft,  64  Am.  Deo.  472^ 


BaGSDALE   V.   NOBWOOD. 

[88  ALABAMA,  2L] 

BsHADmrn  n  PisaoNALTT  Cbbatbd  bt  Obal  Gut  is  inopentiTe  and  roid. 

Tboveb  to  recover  damages  for  the  conyersion  of  a  slaye 
named  Rebecca.  Plaintiffs  claimed  the  slave  nnder  verbal 
gift  in  remainder  to  Mrs.  Ragsdale,  wife  of  plaintiff,  from  one 
E.  S.  Lefds,  her  aunt  Defendant  claimed  title  under  a  pur- 
chase from  one  I.  L.  Jordan,  the  father  of  Mrs.  Ragsdale.  It 
was  shown  in  evidence  that  said  Lewis  was  the  owner  of  a 
slave  named  Anaka,  and  made  a  verbal  gift  of  her  to  one 
Nancy  Jordan,  to  hold  for  life,  and  at  her  death,  the  slave  with 
her  increase  to  become  the  property  of  the  children  of  said 
L  L.  Jordan.  The  gift  was  executed  by  the  delivery  of  the 
slave  to  Nancy  Jordan,  who  retained  possession  until  her 
death,  when  the  slave  in  dispute,  a  child  of  said  Anaka,  bom 
after  the  execution  of  the  gift,  went  into  the  possession  of  I. 
L.  Jordan,  who  held  for  his  children  until  seven  years  prior  to 
the  commencement  of  this  suit;  but  the  proof  as  to  his  pos- 
session, and  the  manner  in  which  he  held  the  slave,  was  not 
clear.  It  was  also  shown  in  evidence  that  Mrs.  Ragsdale  was 
the  only  child  of  I.  L.  Jordan  at  the  time  that  the  gift  was 
made  and  the  slave  delivered  to  Nancy  Jordan.  The  jury 
were  instructed  that  the  remainder  attempted  to  be  created  in 
the  children  of  I.  L.  Jordan  by  said  verbal  gift  was  void. 
Plaintiffs  excepted,  and  now  assign  this  charge  as  error. 

8.  W.  Coebrellj  for  the  appellants. 

F.  P.  SnedicoTj  contra. 

By  Court,  Stone,  J.  It  was  evidently  the  ancient  law,  that 
a  remainder  in  things  personal  could  not  be  created  even  by 
deed.  As  part  of  the  reason  for  this,  it  was  said  that  personal 
property  could  not,  in  any  correct  sense,  ''be  held  for  any 
estate,"  but  was  the  subject  of  absolute  ownership:  See  2  Bla. 
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Com.  398;  Williams  on  Personal  Property,  7,  199,  200,  and 
note;  Sugden  on  Property,  64  Law  Lib.  355,  856. 

So  in  America  some  of  the  states  baye  beld  fbat  no  remain- 
der in  chattels  can  be  created  by  deed:  See  Cutlar  v.  SpiUerj 
2  Hayw.  130;  OilbeH  v.  Murdoch,  Id.  182;  Vass  v.  Hiels,  8 
Murph.  494;  Sutton  v.Hollowellf  2  Dev.  L.  185;  Morrow  y.  WVf 
Hams,  3  Id.  264;  Betty  v.  Moore,  1  Dana,  236. 

This  stem  rule  has  yielded  to  exceptions  in  England,  and 
has  been  generally  repudiated  on  this  side  of  the  Atlantic.  In 
this  state,  it  was  early  settled,  and  has  been  steadfastly  main- 
tained, that  a  remainder  in  things  personal  can  be  created  by 
deed;  Oatterlin  v.  Hardy ,  10  Ala.  511;  Shep.  Dig.  536. 

The  rule  we  have  declared  in  reference  to  the  perfection  of 
oral  gifts  is,  that  the  thing  must  pass  from  under  the  power 
and  dominion  of  one  person  into  the  possession,  control,  and 
dominion  of  another,  who  must  be  either  the  donee,  or  some 
person  who  receives  the  dominion  and  control  for  the  donee; 
Smith  V.  WigginB,  3  Stew.  221;  SivM  v.  Sims,  8  Port  451  [33 
Am.  Dec.  293];  McCutehen  v.  McOutchen,  9  Id.  656;  Pope  ▼. 
Bandolph,  13  Ala.  221;  Easly  v.  Dye,  14  Id.  166,  167;  Thomoi 
V.  De  Graffenreid,  17  Id.  610;  Stallings  v.  Finch,  25  Id.  518; 
Ivey  V.  Owens,  28  Id.  647.  Under  this  principle,  it  is  contended 
that  the  gift  of  the  remainder  in  this  case  is  not  perfected 
because  no  person  has  received  the  dominion  and  control  of 
the  slaves  in  controversy,  for  the  benefit  of  those  who  claim  in 
remainder.  Probably  this  argument  is  answered  by  the  anal* 
ogy  to  that  principle,  well  settled  in  this  court,  which  asserts 
that  when  a  legacy  is  to  one  for  life,  with  remainder  to 
another,  the  possession  of  the  life  tenant  is  the  possession'  of 
the  remainderman;  and  the  assent  of  the  executor  to  thn 
bequest  to  the  first  taker  is  an  assent  to  the  gift  in  remainder: 
Magee  v.  Toland,  8  Port.  36;  Pitts  v.  Curtis,  4  Ala.  350;  Brooms 
V.  King,  10  Id.  819;  Chambers  v.  Perry,  17  Id.  726;  Gibson  v. 
Land,  27  Id.  117;  Walker  v.  Fenner,  28  Id.  367;  I%rasher  v. 
Ingram,  32  Id.  645,  668;  1  Roper  on  Legactes,  570;  Caines 
V.  Marley,  2  Yerg.  584. 

Although  the  rigor  of  the  ancient  common  law,  in  relation 
to  the  creation  of  remainders  in  things  personal,  has  yielded 
much  to  the  spirit  of  progress  observable  in  our  modem  juris- 
prudence, yet  we  have  never  held  that  such  remainder  can  be 
created  by  oral  gift;  and  although  what  is  called  a  sealed 
instrument  has,  for  many  purposes,  ceased  to  be  with  us  dis- 
tinguishable from  unsealed  writings,  save  by  the  employment 
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of  arather  muneaning  scroll,  still  we  have  refoeed  to  recognixe 
the  yalidity  of  a  gift  of  personalty  not  perfected  by  delivery, 
eyen  thou^  the  attempted  gift  be  evidenced  by  writing,  unless 
it  be  also  under  the  seal  of  the  donor:  Connor  y.  Traioickj  37 
Ala.  289. 

In  the  case  of  Kirhpatrick  y.  Davidsofij  2  Ga.  302,  the 
supreme  court  of  Georgia  said:  ''The  common  law  has  never 
gone  further  than  to  extend  the  right  to  create  remainders 
over  in  personal  estate  by  writing;  such  were  its  provisions  at 
the  beginning  of  the  revolution,  when  adopted  by  this  state. 
The  inquiry,  then,  very  naturally  presents  itself,  By  what  au- 
thority can  courts  take  it  upon  themselves  to  dispense  with 
this  writing?  It  is  not  pretended  that  there  is  any  statute 
still  further  extending  the  common  law;  and  in  the  absence 
of  such  lej^lation,  where  the  common  law  stops  we  must  stop. 
And  public  policy  stands  decidedly  opposed  to  a  wider  depart- 
ure from  the  ancient  doctrine  of  the  law  as  to  these  limita- 
tions. If  even  wHen  evidenced  by  grant  or  will  they  are  justly 
obnoxious  to  the  eloquent  strictures  of  Judge  Tucker,  what 
shall  we  say  of  them  when  resting  in  parol  ?  Slaves  and  other 
personal  property  in  the  possession  of  one  person,  with  re- 
mainder over  to  some  half-dozen  others  in  succession,  to  any 
number  of  Uves  in  being,  an^  twenty-one  years,  and  the  period 
of  gestation  after — ^what  inextricable  confusion  I  What  a  rich 
harvest  of  peijuryl "  See  also  Maxwell  v.  JSarmon,  8  Gku  61 
[52  Am.  Dec.  385];  Fitzhugh  v.  Anderson^  2  Hen.  &  M.  289 
[3  Am.  Dec.  625];  Eeyes  on  Chattels,  sec.  407;  Payne  v.  £a«- 
«ter,  10  Yerg.  507. 

So  we  think  that  to  allow  the  creation  of  a  remainder  in 
things  personal  by  oral  gift  would  open  a  wide  door  for  in- 
justice, fraud,  and  even  for  perjury  on  the  part  of  witnesses. 
We  follow  the  precedent  set  us  by  tixe  supreme  court  of  Greorgia, 
and  hold  that  the  remainder  attempted  to  be  set  up  in  this  case 
is  inoperative  and  void. 

We  are  not  unmindful  of  the  fact  that  this  court  has  given 
effect  to  separate  estates  of  married  women  in  personal  property 
created  without  writing:  See  Crahb  v.  Thomas^  25  Ala.  212; 
Lockhart  v.  Cameron^  29  Id.  355.  And  we  confess  that  it  is 
somewhat  difficult  to  distinguish  in  principle  between  the  two 
classes  of  cases.  Possibly  it  would  shut  the  door  against  frauds 
if  the  rule  were  so  changed  as  to  prevent  the  creation  of  sepa- 
rate estates  without  writing.  This,  however,  is  a  question  w« 
flvs  not  inclined  to  consider  open  in  this  court 
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Without  intending  to  disturb  the  principle  above  announced, 
we  are  unwilling  to  enlarge  the  rule,  so  as  to  bring  within  its 
influence  a  class  of  cases  much  more  numerous,  and  from 
which  there  would  probably  be  reaped  a  much  more  abundant 
harvest  of  frauds  and  perjuries. 

The  judgment  of  the  circuit  court  is  aflirmed. 


Rm  ADTDBB  nf  Slatis  to  take  effeot  and  be  enjoyed  after  a  life  eafaiftt 
oannot  be  created  by  parol:  Mcaewell  t.  BarriBom^  62  Am.  Deo.  886^  and  Bote 


Bbago  V.  Massie's  Administbatob. 

[88  Alabaxa,  89.  J 

Uroir  MABRiAoiy  Mamtal  Bights  ov  Hxr8BAin>  attach  to  aUve  owned  bf 
the  wife  prior  to  marriage,  and  npon  an  exohange  of  davee  by  her  doxim 
the  ooyertore,  in  the  presence  and  with  the  approbation  of  tiie  hoaband, 
hia  marital  rights  attach  to  the  slave  received  in  exchange. 

Wbxbb  Two  PXB80NB  ABB  IN  JoiNT  P088IS8ION  of  property,  the  title  being 
in  one,  the  law  wiU  refer  the  possession  to  him  who  has  the  title. 

PUTATa  Sale  bt  Ai>MiNi9rEAT0R  of  Slavs,  the  property  of  hia  inteateta^ 
estate,  does  not  divest  the  title  of  the  estate,  bnt  estops  the  admiais- 
trator  himself  from  recovering  the  property  from  his  vendee. 

FuvATB  Salb  bt  ADMDf lariBATOB  OF  Slavb,  the  property  of  his  intaatete'i 
estate,  perfected  by  delivery,  estops  the  administrator  from  relying  on 
the  invalidity  of  the  sale,  if  he  subsequently  aoqaires  possession;  iHiila  a 
snbseqnent  recovery  by  the  purchaser  against  the  administrator  does  aol 
bar  the  title  of  the  estate  in  the  slave. 

Tmia  OF  Dbed  Absolutb  on  rrs  Facb  cannot,  in  a  suit  at  law,  bo  varied 
by  parol  so  as  to  make  it  operative  only  as  a  mortgage  secnrity. 

BviDENCB  OF  Pabt  OF  Ck>NVEBaATioN  Hbld  OB  AoTs  DoNl^  contempona^ 
cms  with  an  alleged  gift,  the  matter  in  dispate  is  admissible  aa  part  el 
tbere^yeate. 

The  opinion  states  the  fiEicts. 

8.  F.  Hale  and  T.  H.  Hemdon^  for  the  appellant. 
W.  P.  Wehhj  and  Brooks  and  Oarrott^  eonira. 

By  Court,  Stone,  J.  In  the  questions  which  are  preesed 
upon  our  consideration,  no  contest  is  raised  as  to  the  validity 
of  the  gift  by  William  Bragg  to  his  daughter,  Mrs.  Maasie,  ct 
the  slave  Amy;  nor  of  the  subsequent  exchange  of  the  alave 
Catherine  for  Amy.  The  jury,  by  their  verdict,  impliedly 
affirmed  that  such  gift  was  made  and  perfected;  and  the 
questions  bearing  on  the  merits  of  this  case,  which  we  are 
called  upon  to  decide,  all  rest  on  the  postulate  that  the  gift 
was  completely  consummated.    On  any  other  hypotheda,  the 
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plaintiff's  intestate  neyer  had  title,  and  the  present  suit  mould 
have  failed  on  that  ground;  while,  on  the  other  hand,  the  de- 
fendant's title  would  be  unquestioned,  both  by  his  purchase 
from  William  Bragg,  and  by  his  recovery  of  the  identical 
property  in  controversy  in  this  suit  in  an  action  of  detinue 
brought  by  him  against  William  Bragg.  Hence,  in  consider- 
ing the  questions  raised  by  the  charges  given  and  refused,  we 
will  regard  it  as  conceded  that,  at  the  time  of  the  intermar- 
riage of  Ann  Eliza  with  Mr.  Massie,  she  was  the  owner  of  the 
slave  Amy,  and  that  subsequently,  during  the  time  of  her 
coverture,  she,  with  the  approbation  of  her  husband,  exchanged 
Amy  for  the  girl  Catherine. 

The  uncontroverted  leading  facts  of  this  case,  then,  are  the 
following:  Ann  Eliza  Bragg  was  the  owner  of  the  slave  Amy, 
and  lived  with  her  father,  William  Bragg,  where  the  slave  also 
lived.  She  intermarried  with  Mr.  Massie,  plaintiff's  intestate, 
with  whom  she  lived  also  at  the  house  of  her  father  until  the 
death  of  her  husband,  which  took  place  only  a  few  months 
after  the  marriage.  During  the  life-time  of  Mr.  Massie,  Mrs. 
Massie,  in  his  presence,  and  with  his  approbation,  exchanged 
with  her  father  the  slave  Amy  for  the  slave  Catherine.  Mr. 
Massie  died  in  the  sunmier  or  fall  of  1837,  intestate.  William 
Bragg  was  appointed  administrator  of  the  estate  of  Mr.  Massie, 
in  November,  1838,  and  returned  an  inventory  of  his  effects, 
omitting  all  mention  of  the  slave  Catherine.  William  Bragg 
continued  administrator  of  the  estate  of  Mr.  Massie,  until 
August,  1858,  when  he  resigned,  and  Mr.  Davis,  the  present 
plaintiff,  was  appointed  administrator  de  bonis  nan.  Mrs. 
Massie  continued  to  live  with  her  father,  William  Bragg,' ex- 
cept for  about  one  year,  which  was  after  her  second  marriage 
in  1844.  In  1841,  between  two  and  three  years  after  he  was 
appointed  adnunistrator  of  Mr.  Massie,  William  Bragg,  by 
private  contract,  and  in  his  own  right,  conveyed  his  property, 
bcluding  the  slave  Catherine,  by  deed  absolute  on  its  face,  to 
David  Bragg  and  William  H.  Knott,  who  thereupon  took  pos* 
session  and  control  of  the  property,  and  worked  it  until  about 
the  year  1848;  William  Bragg  and  his  daughter,  Mrs.  Massie, 
returning  to  the  place  some  few  months  after  the  sale,  and 
living  upon  it  with  Mr.  Knott,  who  was  son-in-law  to  William 
Bragg. 

In  1842,  Catherine  was  sold  at  sheriff's  sale,  as  the  propeity 
of  David  Bragg  and  Knott,  to  satisfy  an  execution  which  was 
the  proper  debt  of  William  Bragg;  was  bought  in  for  the 
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benefit  of  David  Bragg  and  Knotty  and  returned  to  the  planta- 
tion from  which  she  had  been  taken,  namely,  the  plantation 
conveyed  by  William  Bragg  to  David  Bragg  and  Knott.  About 
the  year  1848,  David  Bragg  and  Knott  made  a  division  of  the 
slaves  which  had  been  conveyed  to  them  by  William  Bragg, 
and  the  slave  Catherine  was  allotted  to  David  Bragg.  Im- 
mediately after  this  division, .  David  Bragg  sent  the  slaveiv 
which  had  been  allotted  to  him  to  the  place  occupied  by  Wil  • 
liam  Bragg,  and  they  continued  with  him  until  1856,  when 
David  Bragg  recovered  them  from  him  in  an  action  of  detinue. 
There  was  some  proof  tending  to  show  that  the  deed  from  Wil- 
liam Bragg  to  David  Bragg,  though  absolute  on  its  face  was 
intended  and  understood  as  only  a  mortgage  security.  There 
was  proof,  also,  tending  to  show  that  William  Bragg  conveyed 
the  slave  Catherine  as  above  stated,  in  ignorance  of  any  claim 
which  the  estate  of  Mr.  Massie  had  to  him;  believing  at  the 
time  that  she  was  the  property  of  Mrs.  Massie.  There  was 
some  proof,  also,  tending  to  show  that  Mrs.  Massie,  when  in- 
formed that  Catherine  had  been  deeded  away,  was  dissatisfied; 
and  that  David  Bragg  informed  her  that  Catherine  should 
go  back  to  her. 

We  may  stato  further,  that  we  do  not  understand  the 
counsel  as  controverting  the  proposition  that  when  Ann  Eliza 
intermarried  with  Mr.  Massie,  the  slave  Amy  became  his  prop- 
erty; and  that  when  the  exchange  of  slaves  was  made,  the 
slave  Catherine  also  became  his  property.  In  fact,  these  seem 
to  be  self-evident  propositions,  there  being  no  evidence  in  this 
record  that  Mr.  Massie  renounced  his  marital  rights:  Machen 
V.  MacheUy  15  Ala.  873;  Thrasher  v.  Ingram^  32  Id.  645;  Machem 
V.  Machemj  28  Id.  374;  Bell  v.  Bell,  37  Id.  536. 

Waiving,  then,  for  the  present,  all  question  of  the  consumma- 
tion of  the  gift,  we  will  address  ourselves  to  certain  points 
which  have  been  pressed  upon  our  attention  as  grounds  of  re- 
versal in  this  case.   The  appellant  makes  the  following  points: 

1.  That  Mrs.  Massie  held  the  slave  Catherine  adversely  to 
her  father,  the  representative  of  her  husband's  estate;  that  the 
interest  of  the  estate  in  the  slave  Catherine  was  therefore  a 
mere  chose  in  action,  which  the  administrator  had  a  right  to 
sell  at  private  sale;  and  that  such  private  sale  vested  the  title 
in  David  Bragg  and  William  Knott,  the  purchasers. 

2.  That  Mrs.  Massie  held  the  slave  adversely  to  her  father; 
that  she,  and  those  holding  under  her,  have  had  the  uninter- 
rupted adverse  possession  for  more  than  six  years  after  Wil* 
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Bragg  was  appointed  adminifitrator;  and  that  on  this 
aoooont  the  claim  of  the  estate  is  barred. 

8.  That  conceding  the  private  sale  by  William  Bragg  to 
Dayid  Bragg  and  Mr.  Knott  to  have  been  illegal  (that  being 
the  only  theory  on  which  this  suit  is  maintainable),  the  sale, 
under  our  law,  was  simply  void;  that  being  void  when  the  ac- 
tion of  detinue  was  brought  by  David  Bragg  against  William 
Bragg,  the  latter  was  not  estopped  by  his  sale  from  resting  his 
defense  on  the  invalidity  of  the  contract;  that  William  Bragg 
oould  and  should  have  defended  his  possession  on  the  title  of 
his  intestate;  and  that  the  recovery  in  that  action  is  conclu- 
sive against  the  title  of  Mr.  Massie's  estate. 

4.  That  the  deed  from  William  Bragg  to  David  Bragg  and 
Mr.  Knott  was  only  a  mortgage  to  secure  the  payment  of  a 
debt;  that  the  debt  had  been  extinguished;  and  therefore 
William  Bragg,  by  suffering  the  former  recovery,  estopped  the 
estate  from  recovering  the  property. 

In  this  case,  there  is  no  evidence  that  Mrs.  Massie  held  ad- 
versely to  her  father,  William  Bragg.  The  father  and  daugh- 
ter lived  together,  and  each  exercised  some  control  over  the 
slave.  Looking  alone  to  the  question  of  control  and  dominion, 
the  possession  would  be  pronounced  a  joint  possession.  Neither 
was  holding  adversely  to  the  other,  in  that  sense  which  could 
ripen  into  a  title  by  mere  force  of  the  possession.  As  conclu« 
live  evidence  of  this  fact,  we  find  that  the  father,  while  the 
joint  possession  continued,  sold  the  slave  and  delivered  the 
possession  to  another.  This  shows  that  his  claim  was  not  a 
ehoee  in  action,  and  relieves  us  from  the  consideration  of  the 
question  whether,  if  Mrs.  Massie  had  been  holding  the  slave 
adversely,  the  administrator  could  have  made  a  valid  private 
sale  to  a  third  person:  See  Woolfork  v.  Sullivany  23  Ala.  548 
[68  Am.  Dec.  805];  Bogan  v.  Camp,  30  Id.  276.  The  case  is 
elearly  within  the  principle  which  holds  that,  where  two  per- 
sons are  in  the  joint  possession  of  property,  the  title  being  in 
one,  the  law  will  refer  the  possession  to  him  who  has  the  title: 
Qwemor  v.  Campbell,  17  Id.  566;  McCoy  v.  Odom,  20  Id.  502; 
Miehan  y.Wyatty  21  Id.  813. 

The  sale  by  William  Bragg  was  a  private  sale  by  an  admin- 
istrator, of  a  slave,  the  property  of  his  intestate's  estate;  and 
under  the  principle  settled  in  Pistole  v.  Street,  5  Port.  64,  the 
title  to  the  property  did  not  pass  out  of  the  estate;  but  William 
Bragg  estopped  himself  from  recovering  the  property  from  his 
vendee:  Fambro  v.  Oantt,  12  Ala.  304;  Lay  v.  Laweon^  23  Id. 
177;  Wier  v.  Davis,  4  Id.  444. 
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What  we  have  said  above  dispoees  of  the  first  and  second 
points  made  in  argument  by  appellants  Mrs.  Massie  nev(;r 
had  the  adverse  possession. 

A  full  answer  to  the  third  point  made  in  argument  for  the 
appellant  is  furnished  in  the  fact  that  the  sale  by  William 
Bragg  to  David  Bragg  and  William  Knott  was  not  executory, 
but  executed.  It  was  perfected  by  delivery;  and  Messrs. 
David  Bragg  and  Knott  took  and  retained  possession  under 
their  purchase.  Having  subsequently  acquired  the  possession 
from  David  Bragg,  William  Bragg  was  as  much  estopped  from 
relying  on  the  invalidity  of  the  sale  made  by  himself  as  if  he 
himself  had  been  plaintiff  suing  for  the  property.  The  case  is 
not  within  the  principle  settled  in  Fambro  v.  Oanttj  12  Ala. 
304,  or  in  Gunter  v.  Leckey,  30  Id.  691.  The  recovery,  in  the 
action  of  detinue  by  David  Bragg  against  William  Bragg,  is 
no  bar  to  the  present  suit;  for  the  title  here  relied  on  could 
not  have  been  litigated  in  that  suit. 

The  fourth  point  we  must  also  decide  against  the  appellant 
In  a  suit  at  law,  it  is  not  permissible  to  vary  by  parol  proof 
the  terms  of  a  deed  absolute  on  its  face,  so  as  to  make  it  oper- 
ative only  as  a  mortgage  security:  Jones  v.  Trawiek,  31  Ala. 
256;  Parish  v.  GateSy  29  Id.  261,  and  authorities  cited. 

Tested  by  the  principles  above  declared,  we  hold  that  the 
circuit  court  committed  no  error  available  to  appellant,  either 
in  the  charges  given,  or  in  the  charges  refused.  Those  given 
correspond  substantially  with  the  views  we  have  expressed. 
Of  those  refused,  the  first,  fourth,  and  sixth  are  abstract 
The  rest  do  not  assert  correct  legal  propositions,  and  were 
properly  refused. 

What  was  said  by  the  witness  William  Bragg,  in  reference 
to  the  gift  of  a  slave  to  his  daughter  Elmira,  related  to  an  act 
contemporaneous  with  the  alleged  gift  to  Ann  Eliza,  was  part 
of  the  res  gestse^  and  was  harmless  in  its  character;  and  we 
perceive  no  error  in  permitting  the  witness  to  speak  of  it  He 
was  testifying  of  what  he  had  said  at  the  particular  time,  and 
this  was  given  by  him  as  a  part  of  the  conversation.  This, 
together  with  certain  answers  of  the  witness  as  to  the  posses- 
61  on  and  recognized  ownership  of  the  negro  girl,  before  the 
marriage  of  Mrs.  Massie,  all  tended  to  shed  light  on  the  ques- 
tion of  gift  vel  nouj  which  was  a  material  and  controverted 
question  on  the  trial  in  the  circuit  court. 

We  are  not  able  to  perceive  any  relevancy  to  the  issue  in 
this  cause  of  the  fact  sought  to  be  proved  that  the  defendant, 
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David  Bragg,  held  a  note  against  William  Massie,  which  had 
been  presented  to  William  Bragg,  the  administrator,  and  not 
paid.  Nor  do  we  perceive  sny  error  in  the  court's  ruling, 
irhich  allowed  the  witness  to  state  the  reasons  why  he  paid 
taxes  on  the  slave  Amy  after  the  gift,  and  while  Ann  Eliza 
was  a  minor  living  in  his  fiamily. 

We  find  no  error  in  the  various  rulings  of  the  circuit  court, 
Mid  its  judgment  is  consequently  affirmed. 


BiOHT  or  HuBBAVD  TO  Wox's  pKHSONAL  Pbopebit,  acqalrod  before  or 
dning  mafriage:  Sloeumb  ▼.  Breedlove,  28  Am.  Deo.  135;  Swing  t.  ffcmdlqfp 
U  Id.  140;  Burieii^  r.  Coffin,  53  Id.  236;  Dunham  v.  Chaiham,  73  Id.  228, 
■od  note  235;  note  to  Warren^Y.  Brown,  57  Id.  104. 

FooBBBBOX  Follows  Titlb  where  seyeral  are  in  oontemponuieoiui  nae  and 
oeeopatun  of  the  property:  R^^t/b*  r.  Pratt,  36  Am.  Dec.  681,  note  683;  ifatAcr 
▼.  2Vndl^C9hKrx:A,8Id.663;  note  to  Cortofi  r.  ^MmeO;  30  Id.  154. 

UvAUTBORBXD  Sals  07  PBOPncTr  BT  Adbonistbatob  of  estate  is  treated 
at  Ma  indrndnal  act:  Worthy  v.  Johnson,  54  Am.  Dea  393.  And  an  adminia- 
Inter  making  a  roid  sale  is  estopped  from  bringing  an  action  to  reooyer  the 
fvoperty  sold:  Herron  v.  ManhaR,  42  Id.  444. 

Pabol  Bttoxncb  is  ADMiasiBLB  to  show  that  a  conreyanoe  absolnte  on  its 
fMS  waa  intended  as  a  mortgage:  Fowler  r.  SUmeum,  62  Am.  Deo.  490,  and 
Bote  506;  bat  see  Soekmor€  ▼.  Davenport,  65  Id.  132,  and  note;  see  also 
MUfe  T.  Kent,  71  Id.  927,  and  note  330;  AncUngr.  DavU,  77  Id.  658^  and 
a0ta668. 

DxcLABAnoHS  ov  Pajbtt  at  Tna  Aor  is  done  by  him,  and  explanatory 
thereof,  ara  adnuasible  as  part  of  the  ree  geeke:  Wetmore  t.  MeB,  59  Am.  Dee. 
607;  ^atton  T.  fFotem,  58  Id.  504;  .^VM  t.  CSm^  61  Id.  141,  and  notes  to  the«a 

Xhb  nuNGiPAL  OASB  IS  OITID  in  ffatrii  ▼.  Parber,  41  Ala.  618,  to  the  point 
ttttt  under  the  Alabama  law  prior  to  the  adoption  of  the  code  of  1862,  private 
Bslea  of  the  proper^  of  decedents,  either  real  or  personal,  were  held  to  be 
nad  when  made  without  order  of  a  court  having  jnrisdictioa  to  otdor  saeh 
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I^w  WILL  Imply  Abavdonmsiit  of  Wrbck,  without  the  pontiT*  testimony 
of  an  owner  of  the  boat  and  cargo  in  affirmation  of  the  £act»  where  an^ 
wreck  ia  covered  by  an  island  formed  upon  it,  on  which  treea  have  grown 
to  the  height  of  thirty  or  forty  feet,  and  the  owners,  after  reooyering  a 
portion  of  the  cargo,  have  abandoned  the  remainder. 

hiDiB  or  Wrbok  as  Such  is  entitled  to  the  property  as  owner,  or  to  its 
possession  as  salvor,  and  will  be  protected  from  the  interference  of  third 
persons. 

FlM>narrT  zs  ABAin>oina>  when  It  is  Tnitowir  away,  or  is  voluntarily  for* 
saken  by  the  owner.  It  then  becomes  the  property  of  the  first  occupant^ 
subject  to  the  superior  claim  of  the  owner,  except  that  in  salvage  cases, 
by  the  admiralty  law,  the  finder  may  retain  possession  until  paid  hia 
oompensation,  or  until  the  property  is  submitted  to  legal  jurisdiction,  for 
the  ascertainment  of  compensation. 

OoocpATiON  OB  PossBBSiON  OF  PBOFXBTY  L08T,  abandoned,  or  without  an 
owner,  as  a  wreck,  must  depend  upon  an  actual  taking  of  the  property 
with  the  intent  to  reduce  it  to  possession.  This  possession  need  not  b* 
an  absolute  or  perpetual  appropriation  of  the  property  to  the  use  of  th* 
finder,  nor  need  the  act  of  taking  possession  be  manual;  still,  marking 
trees  that  extend  across  the  wreck,  or  affixing  temporary  buoys  to  it^ 
are  not  such  acts  of  possession  as  the  law  will  notice  and  protect  as  in* 
dicating  a  desire  or  intention  to  appropriate  the  property. 

Fins  may  bb  Imfosbd  as  Punishment  for  contempt  in  disobeying  an  in« 
junction,  but  such  fine  cannot  be  infiioted  as  damages  to  plaintiff  for 
being  obstructed  by  the  defendants  in  his  woric  after  the  aervioe  of  th* 
injunction. 

The  opinion  states  the  facts. 

Fowler  and  StiUweU^  for  the  appellants 

Watkins  and  OaUagher^  for  the  appellee. 
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By  Court,  FaibchHiD,  J.  When  things  that  bectime  prop- 
oty  from  being  appropriated  are  the  property  of  nobody,  are 
b  a  state  of  negative  community,  the  first  finder  may  reduce 
them  to  possession,  which  is  a  good  claim,  and  under  the 
name  of  title  by  occupancy  is  regarded  as  the  foundation  of 
til  property:  2  Bla.  Com.  3,  258;  1  Bouv.  Am.  Law,  194,  No. 
491;  Pothier  Droit  de  Propriete,  Nos.  20,  21;  La.  Civ.  Code, 
arts.  3375,  3376. 

Hence  wild  animals,  that  are  not  property  in  their  natural 
condition,  may  be  captured,  will  belong  to  the  first  taker  by 
occupancy,  and  will  so  belong  while  in  the  keeping  of  the 
taker,  or  person  claiming  under  him,  or  while  in  domestica- 
tion: 2  Kent's  Com.  848;  Coop.  Just.,  lib.  11,  tit  1,  sec.  12;  1 
Bony.  Am.  Law,  194,  No.  492;  La.  Civ.  Code,  art.  3379. 

So  the  finder  of  things  that  have  never  been  appropriated, 
or  that  have  beei\  abandoned  by  a  former  occupant,  may  take 
them  into  his  possession  as  his  own  property;  and  the  finder 
of  anything  casually  lost  is  its  rightful  occupant  against  all 
but  the  real  owner:  1  Bla.  Com.  295;  2  Id.  8,  9,  402;  16  Vin. 
Abr.y  tit.  Possession,  F,  3;  1  Domat's  Civil  Law,  by  Cushing, 
856,  No.  2155;  Coop.  Just,  lib.  11,  tit.  1,  sec.  18;  La.  Civ. 
Code,  arts.  3388,  3384;  Pothier  Droit  De  Propriete,  Nos.  58, 
60,  267;  Armory  v.  Delamiriej  1  8tra.  505;  Brandon  v.  Hunta- 
mik  Bank^  1  Stew.  342, 344  [18  Am.  Dec.  48];  Eastman  v.  JETar- 
fie,  4  La.  Ann.  194. 

The  bill  in  this  case  is  founded  upon  a  right  of  occupancy 
which  Brazelton,  the  plaintiff,  insists  was  vested  in  him  by 
his  discovery  of  the  wreck  of  the  steamboat  America,  and  by 
his  intentions  and  acts  relating  thereto.  Because  this  right 
was  not  respected  by  the  defendants,  partners  and  servants  of 
a  firm  of  wreckers,  doing  business  in  the  Mississippi  river  and 
its  tributaries,  under  the  style  of  Eads  &  Nelson,  Brazelton 
filed  his  bill  on  the  chancery  side  of  the  circuit  court  of  Mis- 
sissippi county,  to  obtain  the  protection  of  the  court  to  relieve 
bim  from  the  interference  of  the  defendants  in  his  own 
intended  labor,  to  recover  the  property  in  the  wreck,  and  to 
obtain  compensation  for  what  they  had  taken  therefrom. 

From  what  is  before  us,  it  may  be  taken  as  shown  in  the 
case,  that  in  November,  1827,  the  boat  named  sank  in  the 
Mississippi  river,  within  the  limits  of  Mississippi  county;  that 
of  her  cargo,  shot  and  bundles  of  bar  lead  of  an  unascertained 
^piantity,  and  lead  in  pigs  to  about  the  number  of  three  thou- 
sand, remained  in  the  river,  wholly  abandoned  by  the  owners; 


90  Ead8  v.  Beazelton.  [Arkansas, 

that  Brazelton,  having  information  of  the  place  where  the  boat 
«anky  proceeded,  in  December,  1854,  to  ascertain  its  exact  lo- 
cality in  the  bed  of  the  river,  with  the  view  of  raising  the 
sunken  lead;  that  in  January,  1855,  he  arrived  at  the  vicinity 
of  the  wreck  with  his  diving-boat,  to  carry  out  his  intention, 
and  fastened  a  buoy  to  a  weight  that  rested  upon  the  wreck, 
with  the  expectation  of  putting  his  boat  over  it  the  next  day, 
but  that  he  was  detained  by  other  business,  and  by  the  diffi« 
culties  and  dangers  of  the  work  in  the  existing  state  of  water, 
with  boats  like  his,  and  by  the  necessity  for  making  repairs 
upon  his  boat  and  apparatus  for  raising  the  cargo,  till  the  de- 
fendants, upon  the  twenty-eighth  of  September,  1855,  caused 
one  of  their  boats  to  stop  at  the  shore  near  the  wreck,  to  search 
for  and  find  it,  to  place  their  boat  over  it,  and  to  commence 
raising  the  lead. 

The  quantity  of  lead  raised  by  the  defendants  was  stated  in 
their  answer,  and  applying  the  price  thereto,  as  shown  by  the 
evidence,  its  value  was  found  to  be  four  thousand  five  hundred 
and  seven  dollars  and  ninety-six  cents,  for  which  sum  the 
court  below  gave  a  decree,  perpetuated  the  preliminary  injono- 
tion  which  was  granted  at  the  beginning  of  the  suit,  and  which 
arrested  the  defendants  in  their  labor  upon  the  lead. 

After  the  injunction  had  been  served,  and  the  defendants, 
in  obedience  thereto,  had  withdrawn  their  boat  from  the  wreck| 
and  while  the  plaintiff,  in  his  turn,  was  engaged  in  bringing 
up  the  lead  left  by  the  defendants,  they  brought  their  boat 
back  near  to  the  plaintiff's  boat  and  anchored,  thereby  ob- 
structing his  operations,  for  which  two  of  the  defendants  that 
were  within  the  jurisdiction  of  the  court  were  brought  before 
it  for  contempt,  in  disobeying  the  injunction,  and  were  fined 
one  thousand  dollars,  which  was,  by  order  of  the  court,  paid 
to  the  plaintiff  for  his  damages  from  the  obstruction. 

The  defendants  appealed,  and  contend  here  that  the  injunc- 
tion was  illegally  granted — ^for  being  granted  by  the  judge  in 
vacation — ^that  it  was  issued  against  acts  for  which  a  legal 
remedy  was  the  only  proper  one  to  be  pursued,  and  upon  a  case 
that  failed  to  show  a  right  to  the  plaintiff  to  any  relief,  and 
that  the  decree  is  for  a  sum  too  large,  in  being  for  the  gross 
value  of  the  lead,  without  any  deduction  for  the  expense  of  its 
being  raised.     Questions  are  also  made  upon  the  testimony. 

The  foregoing  summary,  although  it  may  embrace  all  or 
the  more  important  of  the  facts  upon  which  the  injuctiou  was 
obtained,  and  which  must  be  the  grounds  of  final  relief^  is  in* 
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fended,  as  was  in  efTect  stated,  to  be  a  recapitulation  of  factSi 
either  admitted  or  established,  and  not  a  statement  of  allega- 
tions that  were  not  proved  or  were  disproved,  or  of  testimony 
that  was  insufficient  to  establish  the  positions  for  which  it  was 
adduced,  or  that  was  neutralized  or  overthrown  by  counter-evi- 
dence. But  as  the  principal  ground  of  controversy  in  the  case, 
and  one  that  may  supersede  all  others,  is  Brazelton's  rignt  of 
occupancy  of  the  wreck  by  finding,  and  as  that  may  depend 
upon  its  possession,  the  pleadings  which  allege  and  deny  the 
possession,  and  the  facts  relative  to  this  issue,  may  well  be 
subjected  to  closer  scrutiny. 

When  Brazelton  found  the  wreck,  he  traced  lines  to  it  from 
different  points  on  the  Arkansas  side  of  the  river,  so  that  their 
intersection  would  show  the  situation  of  the  wreck,  and  the 
lines  were  indicated  by  marks  upon  the  trees.  It  was  upon 
the  return  of  Brazelton  from  St.  Louis  with  his  bell-boat  that 
a  float  or  buoy  was  placed  by  Brazelton  over  the  wreck,  and 
this  was  done  with  the  intention  of  signifying  the  place  to 
which  the  diving-boat  was  to  be  dropped  the  next  morning. 
It  was  not  to  be  expected  that  such  objects  would  remain  per- 
manent fixtures,  as  the  wreck  was  in  the  main  channel  of  the 
river,  and  it  is  evident  that  Brazelton  considered  them  as 
guides  to  the  situation  of  the  wreck,  as  the  marked  trees  were, 
as  he  stated  to  Seth  Daniel,  in  the  presence  of  Reese  Bowen, 
that  it  would  make  no  difference  if  they  should  be  washed 
away,  as  he  could  find  the  wreck  fi*om  the  ranges  of  his  lines. 
Brazelton  does  not  pretend  to  have  put  his  boat  over  the 
wreck,  or  to  have  had  any  claim  to  the  wreck  but  by  occu- 
pancy, which  depended  upon  his  finding  it,  upon  his  provid- 
ing means  for  easy  approaches  to  it  by  landmarks,  and  floats 
upon  water,  and  upon  his  being  in  the  neighborhood  of  the 
wreck  from  January  to  the  last  of  September,  without  any 
other  appropriation  of  the  wreck,  but  with  a  continual  asser- 
tion of  his  claim,  and  with  the  intention  of  making  it  good  by 
future  action.  This,  doubtless,  he  would  have  done  in  the 
winter  of  1855,  had  not  the  sinking  of  the  steamboat  Eliza 
afforded  the  opportunity  of  other  work,  to  which  he  confined 
himself  till  June.  Then  he  would  have  applied  himself  to 
the  America,  but  the  periodical  rise  of  the  river  at  that  sea- 
son prevented  him  from  so  doing,  and  when  he  was  nearly 
ready,  with  his  boat  and  machinery  in  order  for  effective  labor, 
with  favorable  water  for  work,  safe  from  rafts  and  flat  and  coal 
boats,  the  Submarine  No,  4,  belonging  to  the  defendants, 
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pasBed  him  on  the  twenty-eighth  of  September,  and  within  two 
days  was  placed  over  the  wreck,  and  thenceforward  the  de- 
fendants were  its  occupants  in  fact,  and  claimed  to  be  so  by 
right. 

If  Brazelton's  boat  had  been  accompanied  with  steam-power 
as  was  the  Submarine  No.  4,  the  rise  of  the  water  in  June,  or 
the  season  of  floating  boats  and  rafts,  would  not  have  been  un- 
controllable obstructions  to  his  desire  to  save  the  lead  of  the 
America;  and  he  could,  while  the  boat  of  the  defendants  was 
hovering  in  the  vicinity  of  the  wreck,  have  placed  his  own 
boat  over  it,  and  thereby  acquired  a  possession  which  the  cus- 
tom of  the  river,  as  alluded  to  in  this  case,  would  have 
respected  as  a  right.  But  it  is  for  us  to  declare  the  legal 
effect  of  what  he  did,  and  not  speculate  upon  the  possible  re- 
sult of  a  different  course  of  action,  which  he  might  have  pur- 
sued had  wind  and  water  permitted,  and  if  other  business  had 
not  called  him  from  the  prosecution  of  his  original  purpose. 

But  before  examining  the  law  of  possession  of  goods  claimed 
by  occupancy,  which  is  the  question  of  the  case,  two  sorts  of 
allegations  in  the  bill  may  be  noticed,  which  were  conceived 
by  the  plaintiff  to  have  an  effect  upon  the  case,  but  of  which 
we  should  need  to  be  convinced,  had  not  the  failure  of  his 
proofia  to  sustain  the  allegations  made  the  effort  to  convince 
us  unnecessary.  They  relate  to  the  abandonment  or  loss  of 
the  lead  in  the  river  beyond  the  memory,  knowledge,  or  in- 
formation of  boatmen  or  residents  of  Mississippi  county;  and 
to  the  alleged  intent  of  the  defendants  to  overreach  the  plain- 
tiff in  the  occupancy  of  the  wreck,  and  in  finding  it,  to  use 
his  marks  upon  the  trees. 

Neither  the  sinking  of  the  America  nor  its  locality  seems  to 
have  been  so  obscurely  remembered  as  the  bill  supposes. 
Captain  Eads,  one  of  the  defendants,  told  the  witness,  Cun- 
ningham, in  1843,  according  to  his  recollection,  that  the 
America  was  under  the  tow-head  often  mentioned  in  the  case, 
which  the  witness  afterwards  was  satisfied  to  have  been  the 
fact,  from  his  acquaintance  with  the  wreck  after  the  tow-head 
and  island  were  washed  away,  and  the  wreck  was  left  in  the 
main  river.  Cunningham,  in  1853,  sounded  for  the  wreck, 
and  found  it,  as  he  believed.  Captain  Swan,  who  was  upon 
the  America  when  she  sunk,  and  who  had  been  fiEimiliar  with 
the  river  at  the  place  of  sinking  from  that  time,  in  1827  till 
1854,  and  who  communicated  to  Brazelton  his  information 
of  the  situation  of  the  wreck,  deposed  that  the  bank  has  in 
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all  the  time  mentioned  changed  but  yery  little,  though  the  ban 
haTe  been  continually  changing,  and  that  from  marks  upon 
the  bank  he  knew  where  the  America  was,  and  after  the  island 
which  had  covered  the  wreck  about  twenty  years  was  washed 
away,  he  is  of  the  impression  that,  from  the  break  of  the 
water  where  he  supposed  the  America  to  be,  he  could  upon  a 
clear,  bright  day  have  pointed  out  the  situation  of  the  wreck. 
From  the  description  of  the  place  given  by  Captain  Swan  to 
Brazelton,  he  was  able  to  find  the  wreck,  as  he  afterwards 
told  Swan  that  his  supposition  that  the  break  in  the  water 
was  caused  by  the  wreck  had  been  verified.  And  Captain 
Swan  further  said  the  pilots  of  the  present  time  were  as  well 
advised,  as  a  matter  of  news,  of  the  loss  of  the  America  in  the 
▼icinity  where  the  wreck  lay,  as  the  pilots  were  when  she  was 
flunk. 

Josiah  Sellers,  who  was  a  steamboatman  at  the  time  the 
America  was  lost,  and  who  passed  the  wreck  a  few  days  after 
her  loss,  and  who  both  in  going  down  and  returning  up  the 
river  stopped  at  the  wreck,  made  such  observations  that  when 
the  bar  was  washed  away  that  had  protected  the  shore  and 
hid  the  wreck,  he  was  satisfied  that  the  America  was  in  the 
channel  of  the  river,  and  that  the  rufi^g  of  the  water,  which 
he  and  Captain  Swan  saw  in  the  river  at  that  point  was  caused 
by  the  wreck  of  the  America.  And  he  informed  Captain  Eads 
in  1853  or  1854,  and  he  believes  in  both  of  these  years,  of  the 
situation  of  the  wreck,  giving  him  the  landmarks  and  the 
break  of  the  water  as  indications  where  to  find  it,  as  did  Swan 
to  Brazelton. 

So  in  February,  1855,  Captain  Turner  found  the  wreck,  and 
he  says  without  the  assistance  of  Brazelton's  marks. 

The  witness  Garrett  also  referred  William  H.  Johnson  to 
negroes  who  were  probably  living  on  the  river  when  the  boat 
was  sunk,  and  Captain  Neaves  of  the  Submarine  No.  4  almost 
admits  that  the  information  given  him  by  negroes  that  stood 
upon  the  bank  when  he  was  searching  the  water  for  the  wreck 
hastened  its  finding. 

From  these  facts,  and  from  everything  in  the  case,  we  think 
there  could  have  been  but  little  difficulty  in  finding  the  wreck 
after  the  island  that  had  so  long  concealed  it  was  washed 
away,  and  the  labor  or  good  fortune  of  Brazelton  in  ascertain- 
ing  its  locality  afibrds  no  reason  for  assigning  it  to  him  as  his 
property,  aside  from  the  legal  consequences  of  its  possession, 
evsn  if  courts  had  the  power  of  such  assignment,  which  wo 
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diBclaim,  and  which  we  do  not  understand  Brazelton  to  claim 
but  by  implication. 

With  reference  to  the  tree-marks  of  Brazelton,  it  maj  be 
said  that  there  is  no  satisfactory  evidence  that  they  were  used 
on  the  part  of  the  defendants  in  finding  the  wreck. 

Andrew  Skelton  says  that  one  of  the  divers  of  the  defend- 
ants showed  him  marks  upon  trees,  but  what  or  whose  marks, 
we  do  not  know.  Qeorge  Young  relates  that,  the  morning  after 
the  boat  landed  near  the  wreck,  the  captain  hired  a  negro  to 
show  him  Brazel ton's  marks;  while  Johnson  Reeves  says  that 
on  the  same  morning  the  captain  offered  the  negro  money  to 
show  him  where  the  wreck  lay.  The  language  of  the  captain 
to  the  negro,  if  the  two  witnesses  were  testifying  to  the  same 
conversation,  was  very  differently  understood  by  them,  and 
we  have  no  means  of  testing  their  comparative  correctness. 

Captain  Neaves,  in  his  answer,  denies  this,  and  Johnson,  a 
diver,  who  seems  to  be  most  implicated  in  the  talk  on  shore 
at  Garrett's,  and  with  Young,  and  who  was  referred  to  the 
negroes,  positively  denies  that  he  knew  of  Brazelton  having 
made  any  marks,  or  being  in  the  vicinity;  asserts  that  he  was 
on  shore  looking  for  marks,  he  said  and  supposed  Turner  to 
have  made.  He,  Turner,  had  found  the  wreck  while  in  the 
employ  of  the  defendants,  and  had  made  a  chart,  which  is 
alluded  to  in  the  case  as  a  guide  to  the  boat  in  finding  the 
wreck. 

The  evidence,  too,  is  abundant  that  the  defendants,  or  Cap- 
tain Eads,  one  of  them,  had  knowledge  of  the  place  of  the 
wreck,  and  they  aver  a  persistent  intention  to  have  taken  up 
the  lead,  which  the  allegations  of  the  bill  against  them,  as 
being  extensive,  determined,  and  monopolizing  wreckers  and 
the  deposition  of  Turner  confirm. 

It  is  not  established  that  the  defendants  knew  that  Brazel- 
ton was  about  to  work  upon  the  America,  although  a  witness 
so  inferred  from  the  conversation  of  the  captain  and  others  of 
the  boat;  while  there  is  no  room  for  suspicion  that  they  in- 
tended to  interfere  with  any  occupancy  of  the  boat  by  Brazel- 
ton; and  the  whole  case  is,  that  they  did  not  do  so,  according 
to  their  understanding  of  Brazelton's  right. 

But  what  that  right  was  remains  to  be  determined. 

Notwithstanding  the  point  made  by  the  defendant,  that 
Brazelton  had  no  right  to  the  lead  which  the  law  would  protect, 
it  being  the  property  of  the  original  owners  of  the  cargo,  there 
is  no  room  for  doubt  that  the  lead  was  abandoned  by  its  own- 
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en;  and  even  without  the  positive  testimony  of  an  owner  of 
the  boat  and  cargo  in  affirmation  of  the  fact,  the  law  would  so 
imply  from  the  term  of  the  loss,  and  from  the  fact  of  its  hav- 
ing been  covered  by  an  island  formed  upon  it,  which  sustained 
trees  grown  to  the  height  of  thirty  or  forty  feet.  All  reason- 
able hope  of  acquiring  the  property  must  have  been  given  up 
from  the  nature  of  the  case;  and  the  evidence  shows  that 
daring  the  two  years  that  intervened  between  the  sinking  of 
the  boat  and  its  being  covered  by  the  tow-head  and  island,  no 
effort  was  made  or  design  entertained  to  save  that  part  of  the 
cargo  that  was  abandoned  when  the  high  water  interrupted  the 
labor  of  saving  it,  that  was  prosecuted  for  two  weeks  after 
the  loss  of  the  boat,  save  that  an  excluded  deposition  mentions 
that  one  hundred  and  sixteen  pigs  of  lead  were  afterwards  got 
out  by  residents  of  the  neighborhood.  Having  saved  the 
specie  that  was  on  board  belonging  to  the  United  States,  the 
fare  and  one  half  of  the  six  hundred  pigs  of  lead,  and  a  part 
of  the  shot,  with  which  articles  the  boat  was  laden,  and  the 
boilers  and  machinery  of  the  boat,  the  owners  of  the  America 
seem  to  have  contented  themselves  therewith;  and  to  have 
wholly  abandoned  the  remaining  shot  and  lead. 

Unlike  The  Barefoot^  1  Eng.  L.  &  Eq.  664,  which  was  the 
loss  of  lead  and  iron  in  smacks,  in  which  Dr.  Lushington 
held  that  the  property  was  left  but  not  abandoned,  because  the 
place  of  the  property  was  well  known,  and  because  the  prop- 
erty was  unmovable  until  recovered  by  human  skill,  this  case, 
from  the  length  of  time  that  had  passed,  from  the  shifting 
nature  of  the  bars  and  channel  of  the  river  in  Plumb  point 
bend,  as  well  as  from  the  testimony  of  captains  Swan  and 
Sellers,  of  William  H.  Johnson,  and  of  Mr.  Ruble,  an  owner  of 
the  boat^  shows  not  only  that  the  lead  in  the  wreck  was  left, 
but  that  it  was  abandoned.  But  whether  the  property,  when 
saved,  would  have  been  the  property  of  Brazelton,  or  of  an 
occupant,  or  of  the  owner,  would  not  give  right  to  the  defend- 
ants to  resist  the  suit  of  Brazelton;  for  if  he  were  a  finder  of 
the  frreck,  as  such  he  would  be  entitied  to  the  property  as 
owner,  or  to  its  possession  as  salvor,  and  would  be  protected 
from  the  interference  of  the  defendants  or  other  persons.  And 
for  this  reason,  decisions  in  admiralty  upon  the  conflicting 
claims  of  salvors  to  the  possession  of  deserted  property  are 
authorities  to  be  considered  in  the  settiement  of  the  pending 
controversy. 

Property  is  said  to  be  abandoned  when  it  is  thrown  away,  or 


M  Bads  v.  B&azelton.  [ArkanBaa 

its  possession  is  voluntarily  forsaken  by  the  owner,  in  which 
case  it  will  become  the  property  of  the  first  occupant;  or  when 
It  is  involuntarily  lost  or  left  without  the  hope  and  expectation 
of  again  acquiring  it,  and  then  it  becomes  the  property  of  the 
finder,  subject  to  the  superior  claim  of  the  owner;  except  that, 
in  salvage  cases,  by  the  admiralty  law,  the  finder  may  hold 
possession  until  he  is  paid  his  compensation,  or  till  the  prop- 
erty is  submitted  to  legal  jurisdiction  for  the  ascertainment 
of  the  compensation:  2  Bla.  Com.  9;  1  Bouv.  Am.  Law,  195,  No. 
494;  Coop.  Just.,  lib.  11,  tit  1,  sec.  46;  Abbott  on  Shipping,  555, 
Am.  note;  Woolrych  on  Waters,  15;  Rawe  v.  The  Brig^  1  Mason, 
878;  Lewis  v.  The  ElizaJbeih  and  Jane,  1  Ware,  43;  The  Bee,  Id. 
844,  345;  WilHe  v.  Brig  St.  Petre,  Bee  Adm.  82;  The  Mary,  2 
Wheat.  126,  and  note  a;  Steamboat  T.P.  Leathers,  Newb.  Adm. 
425;  Marvin  on  Wreck  and  Salvage,  sees.  124, 125. 

Some  authorities  refer  to  things  found  at  sea  as  belonging  to 
the  finder,  in  distinction  from  wreck,  that  is,  goods  lost  at  sea 
and  fioated  to  land,  or  in  general  terms  excluding  the  sense  of 
derelict  as  used  in  maritime  cases,  or  as  distinguished  from 
custom  and  statutory  law;  and  in  extreme  cases  property 
wholly  derelict  and  abandoned  has  been  held  to  belong  to  the 
finder  against  the  former  owner:  Woolrych  on  Waters,  14; 
Constable's  Case,  5  Co.  108  b;  Marvin  on  Wreck  and  Salvage, 
sec.  181,  note;  1  Bouv.  Am.  Law,  196,  No.  496;  Wyman  v.  Hud- 
buH,  12  Ohio,  87  [40  Am.  Dec.  461]. 

The  occupation  or  possession  of  property  lost,  abandoned, 
or  without  an  owner  must  depend  upon  an  actual  taking  of 
the  property,  and  with  the  intent  to  reduce  it  to  possession. 
The  intent  may  not  be  that  this  possession  shall  be  an  abso- 
lute or  perpetual  appropriation  of  the  property  to  the  use  of 
the  finder:  it  may  be  subject  to  the  claim  of  the  real  owner, 
the  possession  may  be  taken  for  his  exclusive  good,  or  it  may 
be  taken  as  a  means  of  subsistence  or  accumulation,  accord- 
ing to  the  course  of  business  of  the  parties  to  this  suit.  But 
in  any  case,  title  by  occupancy  must  rest  upon  intentional, 
actual  possession  of  the  thing  occupied. 

Such  is  the  meaning  of  the  commentarieSy  from  which  are 
the  following  extracts: 

'^  The  acquisition  of  things  tangible  by  occupancy  must  be 
made  corpore  et  animo;  that  is,  by  an  outward  act  signifying 
an  intention  to  possess.  The  necessity  of  an  outward  act  to 
commence  holding  a  thing  in  dominion  is  founded  on  the 
principle  that  a  will  or  intention  cannot  have  legal  effect,  with* 
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oQt  an  outward  act  declaring  that  intention;  and  on  the  other 
band,  no  man  can  be  said  to  have  the  dominion  over  a  thing 
which  he  has  no  intention  of  possessing  as  his.  Therefore,  a 
man  cannot  deprive  others  of  their  right  to  take  possession  of 
vacant  property  by  merely  considering  it  as  his,  without  actu- 
ally appropriating  it  to  himself;  and  if  he  possesses  it  without 
any  will  of  appropriating  it  to  himself,  as  in  the  case  of  an 
idiot,  it  cannot  be  considered  as  having  ceased  to  he  re8  nulr 
liu8.  The  outward  act  or  possession  need  not,  however,  be 
manual;  for  any  species  of  possession,  or  as  the  ancients  ex* 
pressed  it,  eustadiay  is  in  general  a  sufficient  appropriation:  *' 
1  Bouv.  Am.  Law,  No.  495.  Possession  in  the  civil  law  '^  im- 
plies three  things;  a  just  cause  of  possessing  as  master,  the 
intention  to  possess  in  this  quality,  and  detention With- 
out the  intention  there  is  no  possession Without  the 

detention,  the  intention  is  useless,  and  does  not  make  the  pos- 
session: "  1  Domat's  Civil  Law,  by  Gushing,  859,  No.  2161. 
'^The  possession  of  the  things  which  we  acquire  by  tiieir 
falling  into  our  hands,  such  as  that  which  we  find,  ....  is 
acquired  by  the  bare  fact  of  our  laying  our  hands  upon  them: " 
Id.,  No.  2162.  ''Found  means  not  merely  discovered,  but 
taken  up:"  Notes  to  Coop.  Just.  458.  ''Treasures  naturally 
belong  to  the  finder;  that  is,  to  him  who  moves  them  from  the 
place  where  they  are,  and  secures  them: "  Id.  461. 

The  law  is  happily  stated  in  the  code  of  Louisiana  thus:  "  To 
be  able  to  acquire  possession  of  a  property,  two  distinct  things 
are  requisite:  1.  The  intention  of  possessing  as  owner;  2.  The 
eorporeal  possession  of  the  thing: "  La.  Civ.  Code,  art.  3399. 

Pothier,  with  his  characteristic  accuracy  and  perspicuity, 
baa  fully  stated  the  law  upon  this  subject,  and  the  rule  as 
stated  by  him  is  to  this  efiect:  that  to  acquire  possession  of  a 
thing,  there  must  be  a  desire  to  possess  it,  joined  to  a  prehen- 
sion of  the  thing:  See  in  full  Nos.  39-42  and  No.  55  of  his 
Traite  de  Louisiana,  Possession,  and  Nos.  63  and  64  of  his 
Traitedu  Droit  de  Propriete;  Marvin  on  Wreck  and  Salvage, 
Becil27. 

Such  are  the  doctrines  of  the  Louisiana  code,  of  the  com- 
mentators upon  the  common,  Roman,  French,  and  admiralty 
law;  and  applying  them  to  the  facts  of  this  case,  we  hold  that 
Brazelton  never  attained  to  the  possession  of  the  wreck  of  the 
America;  that  he  therefore  had  no  title  to  it  by  occupancy; 
bad  no  right  upon  which  judicial  protection  could  operate; 
AODe  which  the  court  below  should  have  recognized.    He  had 
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considered  the  wreck  as  his  as  its  finder,  but  had  not  actually 
appropriated  it  to  himself;  his  intention  to  possess  was  useless 
without  detention  of  the  property;  he  had  not  found  Hhe  lead 
in  the  acquired  sense  of  discovering  it  and  taking  it  up;  he 
was  not  a  finder,  in  that  he  had  not  moved  the  wrecked  prop- 
erty, or  secured  it;  he  had  the  intention  of  possessing  it  as 
owner,  but  did  not  acquire  its  corporeal  possession;  to  his 
desire  to  possess,  there  was  not  joined  a  prehension  of  the  thing. 

Brazelton's  act  of  possession  need  not  have  been  manual; 
he  was  not  obliged  to  take  the  wreck  or  the  lead  between  his 
hands,  he  might  take  such  possession  of  them  as  their  nature 
and  situation  permitted;  but  that  his  circumstances  should 
give  a  legal  character  to  his  acts,  making  that  to  be  possession 
which  the  law  declares  not  to  be  possession,  assumes  more 
than  a  court  can  sanction.  Marking  trees  that  extended  across 
the  wreck,  affixing  temporary  buoys  to  it,  were  not  acts  of  pos- 
session; they  only  indicated  Brazelton's  desire  or  intention  to 
appropriate  the  property.  Placing  his  boat  over  the  wreck, 
with  the  means  to  raise  its  valuables,  and  with  persistent 
efforts  directed  to  raising  the  lead,  would  have  been  keeping 
the  only  effectual  guard  over  it,  would  have  been  the  only 
warning  that  intruders,  that  is,  other  longing  occupants  would 
be  obliged  to  regard,  would  have  been  such  acts  of  possession 
as  the  law  would  notice  and  protect.  If  Brazelton,  in  the 
winter  of  1855,  deferred  raising  the  lead  to  wreck  the  steam- 
boat Eliza,  he  was  free  to  do  so,  but  must  abide  the  legal  con- 
sequences of  his  choice.  If  afterwards  he  could  not  work  in 
the  main  channel  of  the  river,  owing  to  high  water,  strong 
wind,  or  to  damaged  boats  and  rigging,  his  ill  fortune  could 
not  bend  the  law  to  his  circumstances,  nor  could  he  with  right 
warn  off  the  defendants  from  the  occupancy  of  the  America, 
when  they  were  as  willing  and  more  able  than  himself  to  raise 
the  lead  in  her  hold. 

The  following  adjudged  cases  may  have  a  bearing  upon  this 
case,  and  illustrate  the  general  principles  of  the  last-cited 
authorities: 

In  Pierson  v.  Post,  3  Cai.  175  [2  Am.  Dec.  264],  the  plaintiff 
was  pursuing  a  fox  and  had  not  got  it  within  his  control;  and 
the  defendant  was  held  not  to  be  liable  for  killing  it.  The 
plaintiff  had  established  no  claim  by  occupancy.  His  inten- 
tion against  the  fox  was  unmistakable,  but  his  act  of  posses- 
sion was  incomplete. 

Marking  a  bee-tree  was  a  more  emphatio  claim  against  the 
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bees  than  Brazelton's  marks  were  upon  the  wreck,  but  was 
not  sufficient  to  vest  a  right  in  the  finder:  Qillet  v.  Mason^  7 
Johns.  17. 

And  when  one  had  found  bees,  and  had  got  leave  of  the 
owner  of  the  tree  in  which  they  were  to  cut  it  and  take  the 
bees^  he  acquired  no  property  in  the  bees:  he  had  not  taken 
possession  of  them:  Fergtuon  v.  Miller^  1  Cow.  244  [13  Am. 
Dec  619]. 

It  is  not  trespass  to  take  wild  bees  or  honey:  Wallis  v.  Measej 
3  Binn.  553. 

A  deer  had  been  wounded  and  followed  with  dogs  for  six 
miles,  and  the  pursuit  was  given  over  for  the  night  by  the 
plaintiff,  though  his  dogs  continued  the  chase;  the  defendant 
and  the  plaintiff  seized  the  deer  together,  but  because  this 
did  not  show  an  occupancy  of  the  deer  by  the  plaintiff,  he 
could  not  recover  the  skin  and  venison  of  the  defendant,  who 
killed  the  deer:  Buster  v.  Newkirkj  20  Johns.  75. 

The  next  authority  is  from  an  accomplished  admiralty 
judge,  several  of  whose  decisions  are  cited  in  this  opinion: 
"The  title  which  is  acquired  to  property  by  finding  is  a  species 
of  occupation;  and  it  is  laid  down  as  a  rule  of  law,  by  the 
dvUians,  that  the  mere  discovery  and  sight  of  the  thing  is  not 
ni£Bcient  to  vest  in  the  finder  a  right  of  property  in  the  thing 
fixuid:  Pothier  Traite  de  la  Propriete,  No.  63.  His  title  is  ac- 
quired by  possession,  and  this  must  be  an  actual  possession. 
He  cannot  take  and  keep  possession  by  an  act  of  the  will, 
ocuH$ei  affectUy  as  he  may  when  property  is  transferred  by  con- 
sent and  the  possession  given  by  a  symbolical  delivery.  To 
consummate  his  title,  there  must  be  a  corporeal  prehension  of 
the  thing:"  The  Amethyst,  Davies,  23. 

From  the  foregoing  quotation  may  be  seen  the  inapplica- 
bility of  the  citation  from  Parsons  on  Mercantile  Law,  in  the 
argument  for  Brazelton,  as  it  relates  to  the  delivery  of  bulky 
articles,  the  right  of  which  is  passed  by  sale. 

The  reference  to  the  next  case,  except  the  extract  from  the 
opinion  of  the  chancellor,  is  taken  from  the  printed  brief  fur- 
nished for  the  defendant. 

The  case  of  DeUyn  v.  DavUy  Hopk.  185,  is  like  the  present 
case.  About  the  year  1781,  the  British  frigate  The  Hussar 
•ank  in  the  East  river  in  sixty  or  seventy  feet  of  water. 

The  bill  averred  that  she  '^  was  abandoned  and  derelict/* 
and  that, ''  with  much  labor  and  expense,"  the  complainants, 
in  the  summer  of  1823,  had  discovered  the  ''  precise  situation 
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of  the  Bhip,  had  fastened  chains  around  her,  which  they  so* 
cored  to  floating  timbers,  and  raised  her  about  ten  feet  firom 
her  bed,  and  perfectly  occupied  the  vessel,  and  continued  their 
occupancy,  by  which  she  became  their  property;  that  at  the 
approach  of  winter,  they  desisted  from  their  labors,  by  reason 
of  the  weather,  designing  to  resume  the  work  in  the  following 
season;  that  Ihe  occupancy  of  the  complainants  continued 
until  the  defendants,  with  knowledge  of  complainants'  rights, 
on  the  twenty-second  of  March,  with  vessel,  etc.,  moored  and 
anchored  over  and  around  the  sunken  ship."  An  injunction 
was  granted  restraining  the  defendants  "from  the  farther 
interruption  of  the  complainants,"  and  also  enjoining  them 
"  forthwith  to  remove  the  sloops." 

''The  defendants  set  up  that  the  property  was  not  aban* 
doned  or  derelict  when  complainants  took  possession  in  1823; 
that  defendants,  at  great  cost,  had  made  preparation  to  raise 
the  vessel;  that  they  had  ''  ascertained  the  precise  situation 
and  position  of  said  frigate,  took  possession  thereof,  •  and  to 
occupy  the  same  made  their  marks  and  ranges  on  the  adjoin- 
ing shore,  so  as  to  identify  the  spot  and  enable  them  to  com- 
mence their  operations  thereupon  at  the  opening  of  the  following 
season;"  that  the  complainants,  "in  the  absence  of  the  de* 
fendants  and  their  men,  fraudulently  and  forcibly  took  pos- 
session of  the  frigate; "  and  afterwards,  Davis,  in  the  absence 
of  Deklyn  and  his  men,  took  possession  of  the  frigate  by  an- 
choring sloops  over  her  and  surrounding  her  with  machinery. 
"  The  right  claimed  by  each  of  the  contending  parties  is  the 
right  of  occupancy.  Both  parties  have  prepared  means  and 
have  taken  measures  to  raise  the  sunken  frigate;  neither  party 
has  yet  effected  that  object;  and  such  being  the  state  of  the 
facts,  the  court  says:  'Neither  party  has  yet  obtained  an 
actual  or  exclusive  possession  of  the  derelict  subject.  .... 
The  complainants  allege  in  their  bill  that  their  acts  of  occu- 
pancy have  obtained  for  them  a  title;  and  the  defendants,  by 
their  answer,  insist  that  their  acts,  preparatoiy  to  an  actual 
possession,  have  been  such  as  to  give  them  a  prior  and  supe- 
rior right.' " 

But  if  the  acts  of  the  complainant  Deklyn  did  not  constitute 
any  "  actual  or  exclusive  occupancy,"  and  if  the  acts  of  the 
defendant  Davis  were  merely  "  preparatory  to  an  actual  posees- 
sion,"  much  less  did  the  acts  of  Brazelton  constitute  such 
occupancy:  DeUyn  v.  Davis,  Hopk.  135. 

The  next  two  cases  referred  to,  and  from  one  of  which  m 
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lengthy  extnot  is  given,  were  decided  by  Judge  Bette  of 
New  York,  a  very  high  authority  in  the  matters  treated 
upon;  "  but  it  is  in  consonance  with  the  established  principles 
of  maritine  law  to  hold  those  beginning  a  salvage  service,  and 
who  are  in  the  successful  prosecution  of  it,  entitled  to  be  re- 
garded as  the  meritorious  salvors  of  whatever  is  preserved,  and 
entitled  to  the  sole  possession  of  the  property:"  The  Brig  John 
Gilpin,  01c.  86. 

'<  An  impression  seems  to  have  obtained  that  one  who  finds 
derelict  property  under  water  or  afloat  acquires  a  right  to  it 
by  discovery,  which  can  be  maintained  by  a  kind  of  continued 
claim,  without  keeping  it  in  possession  or  applying  constant 
exertions  for  its  preservation  and  rescue.  There  is  no  founda- 
tion for  such  notion.  The  right  of  a  salvor  results  from  the 
&ct  that  he  has  held  in  actual  possession,  or  has  kept  near 
what  was  lost  or  abandoned  by  the  owner,  or  placed  in  a  dan- 
gerous exposure  to  destruction,  with  the  means  at  command  to 
preserve  and  save  it,  and  that  h^  is  actually  employing  those 
means  to  that  end. 

'^  The  finder  thus  becomes  the  legal  possessor,  and  acquires 
a  privilege  against  the  property  for  his  salvage  services  which 
takes  precedence  of  all  other  title:"  Lewis  v.  The  Elizabeth  and 
Jane, Ware, 41;  TheBeeyId.3S2]  WUkieY.BrigSuPetre,Bee,S2. 
^  The  tBLCt  that  property  is  found  at  sea  or  on  the  coast  in  peril, 
without  the  presence  of  any  one  to  protect  it,  gives  the  finder 
a  right  to  take  it  in  his  possession;  and  tbe  ^^'tsonuects  vntii 
such  right  the  obligation  to  •use  t6emo«Qiekhe  h&s  at  control, 
and  with  all  reasonable  proii^pitiide,  to  save  it  for  the  owner. 
He  can  therefore  be  no  otherwise  clothed  with  the  character  of 
salvor  than  whilst  he  is  in  the  occupancy  of  the  property,  and 
employing  the  necessary  means  for  saving  it. 

^'Notorious  possession,  with  the  avowal  of  the  object  of  such 
possession,  are  cardinal  requisites  to  the  creation  or  main- 
tenance of  the  privileges  of  a  salvor;  where  they  do'not  exist, 
any  other  person  may  take  the  property  with  all  the  advan- 
tages of  the  first  finder:"  Schooner  John  Wurts^  01c.  469-*471; 
Marvin  on  Wreck  and  Salvage,  sec.  128. 

No  reasoning,  no  comment,  can  make  more  imperative  the 
action  of  this  court  than  it  is  made  by  the  foregoing  cases  and 
authorities,  taken  in  connection  with  the  fSeusts  of  the  case,  oi 
with  the  allegations  of  the  bill  alone. 

The  decree  of  the  circuit  court  of  Mississippi  county  sitting 
fai  chancery  is  reversed;  and  the  case  must  be  sent  down  with 
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instructions  for  the  dissolution  of  the  injunction,  and  that  a 
decree  be  entered  for  the  recovery  of  the  thousand  dollars, 
with  interest,  that  were  assigned  to  Brazelton  as  his  damages 
for  being  obstructed  by  the  defendants  in  his  work  upon  the 
wreck  after  the  service  of  the  injunction  upon  the  defendants 
Patrick  &  Neaves. 

If  the  fine  inflicted  had  been  considered  in  the  court  below, 
and  had  been  a  punishment  for  the  contempt  of  the  two  de- 
fendants' disobedience  to  the  process  of  the  court,  a  different 
decree  would  have  been  called  for  upon  this  branch  of  the  case. 

The  defendants  below,  the  appellants  here,  must  recover 
their  costs  in  this  court,  but  to  show  our  disapprobation  of  the 
conduct  of  defendants  Patrick  &  Neaves,  in  disregarding  the 
process  of  the  court,  we  direct  that  the  costs  in  the  court  be- 
low be  paid  by  them. 

Abandonmxnt,  What  Nbckssabt  to  Covbtitdtb:  Wyrpam  r.  Emrlbmrit 
40  Am.  Doo.  461,  and  extended  note  464  et  seq.,  diticniwiTig  the  qnestiooff 
ariBing  in  the  principal  case. 

WaiGK,  Pbopbbtt  in. — Bight  of  owner  to  reolaim,  and  aalvor'a  tien  ooi 
See  note  to  ForBter  v.  Juniata  Bridge  Co.,  66  Am.  Deo.  606-^12. 

Salvage,  Riobt  to:  See  Babar  t.  Hoag,  60  Am.  Deo.  4S1»  and  note  4S7« 
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•  /  ;  y:  .'.  ..J^  Arkansas,  l6t.J 
Surxtikb'  bm  BoA]]r  Aia  j^or*  pjupn  a toH)»  vjiere  from  the  meroomUoa  ol 
the  obligee  to  probate  «*cU]jn'ia  J3ine,*the  oanae  of  action  is  baired 
against  the  estate  of  the  principal,  m  tlie- hands  of  his  ezeoator  or  admin- 
istrator, hj  the  statnte  of  non-daim — ^this  statnte  being  in  iti  natoro  baft 
a  statute  of  limitation. 

The  opinion  states  the  facts. 

Oariaf^  and  Randolphy  for  the  appellants. 

Flanaginj  for  the  appellees. 

By  Court,  Enqlibh,  C.  J.  This  was  an  action  on  a  {^uar> 
dian's  bond.  The  suit  was  brought  by  Albert  O.  and  George 
W.  Johnston  (survivors  of  Philip  H.  Johnston,  deceased),  for 
whose  benefit  the  bond  was  executed,  whilst  they  were  minors, 
against  John  W.  Ashby  and  Thomas  A.  Heard,  the  sureties  in 
the  bond;  the  principal,  Albert  G.  Johnston,  and  guardian  at 
the  plaintiffs,  having  departed  this  life  before  suit. 

The  defendants  interposed  a  plea  in  bar,  alleging,  in  sab- 
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stance,  that  after  the  accrual  of  the  cause  of  action,  the  prin- 
cipal in  the  bond  died,  leaving  a  will,  and  his  executors 
declining  to  qualify,  letters  of  administration,  with  the  will 
annexed,  were  granted  by  the  probate  court  to  one  Singleton; 
and  that  the  plaintiffs  did  not,  at  any  time  within  two  years 
after  grant  of  letters,  present  their  demand,  properly  authenti- 
cated, to  the  administrator  for  allcwance,  etc.,  whereby  the 
demand  against  the  estate  was  barred,  and  the  defendants 
discharged. 

A  demurrer  was  sustained  to  the  plea,  the  defendants 
rested,  final  judgment  was  given  against  them,  an  inquest  of 
damages,  and  they  appealed. 

The  appellants  insist  that  the  cause  of  action  upon  the  bond 
against  the  principal  being  barred  by  the  statute  of  non-claim, 
by  reason  of  the  failure  of  the  plaintiffs  to  probate  the  claim 
against  his  estate  within  the  time  prescribed  by  the  statute, 
they,  as  sureties  in  the  bond,  are  also  discharged;  and  they 
rely  on  the  case  of  SUUe  Bank  v.  FowleVy  22  Ark.  112. 

But  the  case  cited  does  not  sustain  the  defense  set  up  in  the 
plea.  There,  on  scire  facias  to  revive  a  judgment,  Fowler,  the 
principal,  was  discharged  on  plea  of  payment,  and  the  bank 
afterwards  undertook  to  open  the  judgment  by  bill  in  chan- 
cery, on  the  ground  that  the  plea  was  false;  and  failing  as  to 
Fowler,  and  the  judgment  remaining  in  force  as  to  him,  this 
court  held  that  Pike,  the  surety,  was  also  discharged;  that 
when  the  principal  is  discharged  on  a  plea  not  personal  to 
himself,  as  upon  a  plea  of  payment,  etc.,  the  surety  was  also 
discharged,  because,  if  he  paid  the  debt,  he  had  no  remedy 
over  against  the  principal. 

But  it  is  well  settled  that  where,  from  mere  omission  of  the 
cbligee  to  probate  the  claim  in  time,  the  cause  of  action  is 
haired  against  the  estate  of  the  principal,  in  the  hands  of  his 
executor  or  administrator,  by  the  statute  of  non-claim,  this 
of  itself  does  not  discharge  the  sureties  in  the  bond,  the  stat- 
ute being  in  its  nature  but  a  statute  of  limitation:.  See  John- 
mm  V.  Planten^  Bankj4  Smed.&  M.  171  [43  Am.  Dec.  480]; 
Cchea  v.  Commissioners  of  Sinking  Fund,  7  Id.  441;  Marshall 
V.  JStKbon,  9  Yerg.  68;  McBroom  v.  Oovemor,  6  Port.  33;  Caw- 
ihome  V.  Weisinger,  6  Ala.  716. 

The  appellants  might  have  paid  the  demand,  and  caused 
the  claim  to  be  allowed  against  the  estate  of  the  principal  in 
Iheb  favor,  or  they  might  have  compelled  the  appellees  to  pro* 
hate  the  claim,  within  the  time  prescribed  by  the  statute:  Id. 
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It  has  been  held  that  where  sureties  are  compelled  to  pay  the 
debt  for  the  principal  after  the  administration  upon  his  estate 
has  been  closed,  they  have  the  right  to  subject  his  estate  in 
the  hands  of  his  legatees  or  distributees  to  the  satisfaction  of 
the  amount  paid  by  them.  But  this  question  is  not  before  us 
now.  • 

The  judgment  must  b^afl&rmed. 

SuBxrr  18  NOT  Dischaboxd  by  mere  delay  in  saing  principal:  See  note* 
to/Vop2ev.«/(B9M«n,6  AnLl>ec279;  CopeY.SmUh,  11  Id. 689;  ffunlT.Bvidff' 
kam,  13  Id.  461;  see  also  Carter  t.  Jonei,  49  Id.  425;  Marberger  v.  PoU,  65  Id. 
479;  Cook  v.  Southwick,  60  Id.  181;  but  see  Dkkermm  v.  Board  <if  Comima&km' 
er«  qf  Ripley  Co,,  63  Id.  373,  and  note  380. 

Fazlxjke  of  Cbeditob  to  Pbeskut  his  Claqc  against  the  estate  of  a  da> 
ceased  principal  does  not  release  the  snreiy:  Note  Cope  t.  SmUhf  11  Am.  Dee. 
689,  and  note  690,  citing  the  principal 
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Wbeu  Dsbtor's  Sals  or  Pbopsbty  is  Fraudulent  as  to  creditors,  tbo 
purchaser  cannot  be  affected  by  the  debtor's  fraud,  unless  he  participated 
in  it  by  assisting  the  former  to  put  his  property  out  of  the  reach  of  his 
creditors,  and  appropriating  it  to  himself  with  a  knowledge  of  the  debtor'a 
fraudulent  design,  and  with  intent  to  further  the  accomplishment  of  each 
design. 

Debtob  mat  Pkefeb  and  Sbcubb  Cbeditob  by  a  voluntary  sale  to  him  of 
his  property,  although  the  preferred  creditor  knew  that  the  debtor'a 
object  in  making  the  sale  was  to  deprive  the  other  creditors  of  the  means 
of  collecting  their  debts.  In  such  case,  the  preferred  creditor's  oondnot 
would  not  be  held  fraudulent,  as  it  would  be  presumed  that  he  acted  to 
secure  himself,  and  not  to  defraud  the  other  creditors. 

GsiDrroR  Butinq  Propebtt  of  Insolvent  Debtor  to  secure  his  own 
demand  has  the  same  equity  that  other  creditors  have.  Each  has  an 
equitable  interest  in  the  debtor's  property;  and  the  legal  title  conjoined 
to  an  equity  will  overcome  a  mere  equitable  interest;  but  the  buyer  must 
allow  a  fair  price  for  the  property,  and  must  not  buy  more  than  is  neces- 
sary for  his  own  protection. 

Whebb  Dsbtob's  Salb  is  Fbaudulent  as  to  Otheb  Cbeditobs,  a  pur- 
chasing creditor  will  be  held  to  a  participator  in  the  fraud,  if  he  have 
notice  of  it,  and  still  deal  with  him,  thereby  affording  him  the  means  to 
make  his  fraudulent  efforts  against  his  creditors  successful;  and  this,  not- 
withstanding he  may  have  paid  a  full  price  for  the  property. 

Obantbe  Who  has  Knowledge  or  Fraud  of  his  grantor  is  held  responsi- 
ble for  it  to  the  extent  of  his  dealing  with  him,  and  a  fraadnlent  intent 
will  be  presumed  on  the  part  of  the  grantee,  as  well  as  against  tha 
grantor. 

Thb  opinion  states  the  facts. 
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Johnsiony  for  the  appellant. 
WaddeUj  for  the  appellees. 

By  Court,  Faibchild,  J.  On  the  fourth  of  Fehiuary,  1856, 
Christian  purchased  of  Cecilius  J.  Hundley,  two  negroes — Ned 
and  Fanny.  At  the  time  of  the  purchase,  the  negroes  were 
not  in  Ashley  county,  the  place  of  Hundley's  residence,  but 
were  in  Louisiana,  where  they  and  the  other  negroes  of  Hund- 
ley had  been  taken  to  avoid  their  subjection  to  the  payment  of 
the  debts  of  Hundley  to  the  appellees.  Greenwood  &  Co.  Im- 
mediately upon  the  purchase,  the  negroes  were  brought  back 
to  Ashley  county,  Ned  went  into  the  possession  of  Cbristian« 
Fanny  returned  to  the  employment  and  house  of  Hundley, 
but  under  hire  from  Christian,  and  they  thus  remained,  till  in 
September,  1856,  they  were  levied  upon  as  Hundley's  property, 
in  pursuance  of  directions  from  the  appellees,  to  satisfy  execu- 
tions which  they  had  sued  out  against  him  on  judgments 
obtained  in  the  circuit  court  of  Ashley  county.  To  prevent 
the  sale  of  the  negroes  under  these  executions.  Christian  filed 
his  bill  against  the  appellees,  alleging  that  the  negroes  were 
hifi,  and  not  subject  to  be  applied  to  the  payment  of  Hundley's 
debts;  he  having  bought  them  when  there  was  no  lien  upon 
them,  in  perfect  good  faith,  and  upon  the  payment  of  a  fair 
and  full  consideration.  An  injunction,  according  to  the  prayer 
of  the  bill,  was  granted. 

The  answers  of  the  appellees  tender  an  issue  as  to  the 
ownership  of  the  negroes;  the  appellees  maintaining  them  to 
be  subject  to  the  satisfaction  of  their  executions  against  Hund- 
ley, as  their  alleged  purchase  by  Christian  was  a  feigned  trans- 
action, made  to  assist  Hundley  to  defraud  the  appellees  out  of 
the  demands  represented  by  the  executions. 

There  are  other  allegations  in  the  pleadings:  in  the  bill,  to 
show  the  propriety  of  the  application  for  an  injunction;  and 
in  the  answers  denying  this  upon  the  want  of  jurisdiction  of 
chancery,  and  alleging  facts  tending  to  make  good  the  main 
defense  of  fraudulent  dealing  between  Christian  and  Hundley; 
bat  we  shall  notice  only  the  principal  point  in  the  case,  be- 
cause the  consideration  of  that  is  conclusive  of  the  whole  case, 
and  because  it  is  well  settled  that,  if  the  bill  be  true,  it  presentb 
a  proper  case  for  the  relief  for  which  it  asks:  Sanders  v.  San^' 
dm,  20  Ark.  612,  614. 

Upon  the  final  hearing  of  the  case,  the  circuit  court  of 
Ashley  county,  sitting  in  chancery,  dismissed  the  bill,  and 
Christian  appealed. 
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The  sale  of  the  negroes  to  Christian  was  frandolent  on  the 
part  of  Hundley,  and  was  made  by  him  to  defraud  the  ap- 
pellees, and  out  of  these  very  debts  that  are  mentioned  in  the 
pleadings. 

But  Christian  cannot  be  affected  by  Hundley's  fraud,  unless 
he  participated  in  it  by  assisting  Hundley  to  put  his  property 
out  of  the  reach  of  the  appellees,  and  appropriating  it  to  him- 
self with  a  knowledge  of  Hundley's  fraudulent  design,  and 
with  intent  to  farther  the  accomplishment  of  such  design: 
Dardenne  v.  Hardwiclcj  9  Ark.  486;  Splawn  y.  MaHiny  17  Id. 
152;  Hempstead  t.  Johnston^  18  Id.  141  [65  Am.  Deo.  458]; 
Emng  v.  Runkh,  20  111.  463. 

The  argument  that  Christian  had  the  same  right  as  the 
appellees  to  secure  his  own  debt  against  Hundley  is  good  if 
applicable.  If  Hundley  was  owing  Christian,  he  might  secure 
the  debt  by  a  voluntary  sale  from  Hundley  of  his  property,  as 
well  as  the  appellees  could  procure  the  payment  of  their  de- 
mands by  the  compulsory  sale  of  Hundley's  property  under 
execution.  And  this  would  be  so,  though  Christian  knew  that 
Hundley's  object  in  making  the  sale  was  to  deprive  the  ap- 
pellees of  the  means  of  making  their  debts.  On  the  part  of 
Hundley,  the  effect  of  such  sale  to  Christian  would  be  but  pre- 
ferring one  creditor  to  others,  which  the  law  tolerates,  and  on 
the  part  of  Christian,  it  would  only  be  endeavoring  to  do  by 
contract  what  the  appellees  were  doing  by  law,  each  trying  to 
secure  his  own  interest:  Pearson  v.  RockhiUy  4  B.  Mon.  299. 

In  such  a  case,  Christian's  conduct  would  not  be  held  fraudu- 
lent, as  the  law  would  presume  that  he  acted,  not  to  defraud 
other  creditors  of  Hundley,  but  to  secure  himself:  Sigler  v. 
Knox  Co.  BanJcy  8  Ohio  St.  516;  Ford  v.TFiKtamir,  8  B.  Mon.  557. 

A  creditor,  buying  the  property  of  an  insolvent  debtor  to 
secure  his  own  demand,  has  the  same  equity  that  other  credi- 
tors have;  each  has  an  equitable  interest  in  the  debtor's  prop- 
erty; and  the  legal  title,  conjoined  to  an  equity,  will  overcome 
a  mere  equitable  interest:  Seymour  v.  TFifeon,  19  N.  Y.  421, 
418.  Although  the  law  will  not  restrict  a  creditor  from  buying 
enough  property,  from  a  failing  or  fraudulent  debtor,  to  pay 
the  whole  debt,  or  from  bu3ring  all  the  debtor's  property,  and 
applying  it  to  the  extinguishment  of  the  debt,  as  far  as  it  will 
go,  the  buyer  must  allow  a  fair  price  for  the  property,  and 
must  not  buy  more  than  is  necessary  for  his  own  protection: 
Ford  V.  WiUiamSy  3  B.  Mon.  557.  We  do  not  intimate  that  the 
value  of  the  property  bought  must  be  less,  or  must  be  no  more, 
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than  the  debt  to  which  it  is  applied,  bat  it  would  be  a  bub- 
picious  £Eict  that  the  purchase  Bhonld  include  parcels  of  prop- 
erty, one  piece  of  which  would  pay  the  debt;  and  the  cause 
br  suspicion  would  be  increased  if  the  overplus  should  be  paid 
in  money,  or  with  a  consideration  that  would  be  invisible  to 
other  creditors. 

La  a  case  where  the  price  of  the  property  bought  was  nine 
hundred  dollars,  and  the  debt  on  which  it  was  bought  was  six 
hundred  and  sixty  dollars,  the  court  of  appeals  of  Kentucky 
upheld  the  sale,  notwithstanding  the  excess  of  two  hundred 
and  forty  dollars  was  paid  in  money,  and  was  not  shown  to 
have  been  paid  on  debts  of  the  insolvent  seller  of  the  property, 
because  the  property,  being  that  of  a  female  slave  and  two 
infiuit  children,  was  not  such  atf  the  law  or  good  conscience 
required  to  be  separated,  and  because  a  fair  price  was  given 
for  the  whole  of  the  negroes:  Young  v.  StaUingSj  5  B.  Hon.  307. 

And  so  in  this  case,  if  Christian  had  shown  himself  a  credi- 
tor of  Hundley  for  the  amount  that  he  paid  on  Ned  and  Fanny, 
in  claims  upon  Hundley,  that  amount  being  four  hundred  and 
nineteen  dollars,  according  to  the  testimony  of  Barnes,  or  five 
or  six  hundred  dollars,  as  to  be  gathered  firom  Hundley's  own 
deposition,  we  should  not  be  disinclined  to  grant  the  desired 
relief  to  Christian,  if  his  purchase  had  extended  only  to  one  of 
the  negroes,  or  if  it  had  extended  to  bcih  and  there  were  good 
reasons  for  them  not  to  be  sold  separately,  and  his  conduct 
had  been  in  other  respects  that  which  was  only  attributable  to 
%  creditor  successful  in  the  race  of  diligence  against  the 
aiqpellees. 

But  Christian  does  not  occupy  the  advantageous  position  of 
a  creditor  of  Hundley  upon  which  to  rest  his  purchase  of 
Hundley's  n^roes.  Barnes  and  Hundley  are  the  only  persons 
who  testify  about  the  payment  for  Ned  and  Fanny;  and  Hund- 
ley, who  may  be  suppoised  not  to  be  under  any  bias  against 
Christian,  says  that  Christian  paid  him  in  cash  nine  hundred 
or  a  thousand  dollars,  and  in  an  account  against  him,  in  one 
against  his  mother,  and  in  one  or  two  against  his  brother. 
That  is  no  proof  at  all  that  Hundley  was  indebted  to  Christian 
in  any  specific  amount;  and  Christian  must  take  the  place  of  a 
stranger  who  purchases  property  from  a  fraudulent  seller,  and 
that  is  one  that  is  ba  difierent  from  being  a  creditor,  endeavor- 
ing oat  of  the  wreck  of  an  insolvent  debtor's  property  to  find 
mntnMhtnf^  to  ssvc  his  own  debt  Still  if  Christian  bought  the 
of  Hundley,  there  being  no  lien  upon  them  in  fietvor  of 
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fhe  appellees,  and  paid  the  value  of  them  without  notice  of 
Hundley's  fraud,  his  equity  as  a  purchaser  is  at  least  equal  to 
the  equity  of  the  appellees  to  have  their  debts  paid  out  of 
Hundley's  property,  and  the  legal  title  derived  from  the  pur- 
chase will  prevail.  His  position  as  a  purchaser  is  different 
and  less  favorable  than  that  of  a  purchasing  creditor;  for  as  a 
purchaser  he  will  be  held  to  be  a  participator  in  Hundlejr's 
fraud,  if  he  have  notice  of  it,  and  still  deal  with  him,  and 
thereby  afford  him  the  means  to  make  his  fiuudulent  efforts 
against  his  creditors  successful:  Seymour  v.  Fibon,  19  N«  Y. 
420. 

And  this  is  the  case,  notwithstanding  he  may  have  paid  a 
frill  price  for  the  property:  2  Kent's  Com.,  8th  ed.,  674;  BeaU 
V.  Ouemsey,  8  Johns.  452.  These  two  authorities  refer  to  prop- 
erty bought  in  fraud  of  a  judgment,  but  the  reference  being 
to  personal  property,  which  a  judgment  does  not  bind,  the  au- 
thorities are  not  inapplicable  to  this  case. 

The  appellees  are  judgment  creditors,  are  shown  to  be  so  by 
the  bill  which  alleges  the  extent  of  the  executions  upon  Chris- 
tian's negroes,  and  though  they  were  not  so  when  Christian 
bought  the  negroes,  it  was  from  the  fraud  of  Hundley  that 
they  were  not  at  that  time;  and  of  this  fraud,  executed  with 
relation  to  these  debts  of  the  appellees,*  Christian  was  informed, 
in  October,  1855,  by  the  agent  of  the  appellees. 

To  have  the  benefit  of  the  perpetuation  of  his  injunction. 
Christian  should  have  shown  a  clear  title  to  the  negroes,  that 
is,  one  unaffected  by  any  taint  of  fraud.  This  he  has  not  done. 
He  knew  that  Hundley  had  run  off  these  and  four  other  ne- 
groes, all  he  owned,  to  Louisiana;  he  had  been  told  by  the 
agent  of  the  appellees  that  Hundley  acknowledged  that  he  had 
run  them  off  to  avoid  the  debts  that  he  prays  not  to  be  ex- 
tended over  the  negroes  Ned  and  Fanny.  Knowing  of  these 
debtSj  and  not  knowing  of  any  others  that  Hundley  owed,  as 
it  may  be  presumed  he  did  not  know  of  debts  that  Hundley 
could  not  recapitulate,  he  did  not  see  that  the  money  he 
paid  to  Hundley,  or  that  any  part  of  the  two  thousand  five 
hundred  dollars  or  two  thousand  six  hundred  dollars  which 
Hundley  got  for  the  other  negroes,  was  applied,  or  intended  to 
be  applied,  by  Hundley  to  their  satisfaction;  he  bought  the 
negroes  out  of  the  usual  course  of  business,  by  buying  them 
when  they  had  been  run  out  of  the  state,  and  while  they  were 
absent;  he  paid  mostly  in  cash  for  them,  which  could  not  but 
aid  Hundley  in  his  design  to  defraud  the  appellees. 
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In  view  of  these  facts,  though  we  axe  not  called  upon  to  say 
that  Christian  was  an  active  participator  in  HundlcT's  fraud 
against  the  appellees,  we  are  sure  that  he  has  not  presented 
8Qch  a  case  as  entitles  him  to  the  protection  of  a  court  of 
equity.  He  is  brought  within  the  cases  that  hold  that  a  gran-* 
tee  that  has  knowledge  of  the  fraud  of  a  grantor  must  be  held 
responsible  for  it  to  the  extent  of  his  dealing  with  him,  and 
that  indulge  the  presumption  of  a  fraudulent  intent  on  his 
part  as  well  as  against  the  grantor:  Ford  y.  WUliams^  3  B. 
Hon.  558;  Partelo  y.  HarrUy  26  Conn.  482. 

The  circuit  court  sitting  in  chancery  properly  dismissed  the 
bill  of  Christian,  but  that  dismissal  and  the  affirmance  here 
are  not  intended  to  affect  Christian's  legal  right,  only  to  declare 
that  a  court  of  equity  will  not  interpose  in  his  behalf  against 
the  appellees. 

Bona  Fn>B  Pctbchaskr  iob  Valuablb  CtoNSiDXiUTioir  will  be  protected, 
vlietiier  he  pnrchAse  from  a  fraudulent  grantor  or  grantee:  Howe  v.  WaymnaHf 
49  Am.  Dec.  126,  and  note  131.  Snch  porchaaer  will  be  protected  as  against 
tlie  frandulent  grantor's  creditors:  Windamd  t.  Cbonce,  32  Id.  820;  Sw{fi  t. 
Hcldridgt,  36  Id.  85;  Henid<m  v.  Kkmbatt,  ^  Id.  406. 

I>X]m>R  MAT  Prbter  Criditob  OB  Crxditobs:  HempiUad  v.  JokntUm^  66 
Am.  Dec  458;  ^omv.  8haw^  72 Id.  633;  BaHwmy.  PeO,  75  Id.  806,  and  notes 
to  these  esses. 

EvTBcrr  of  Gbaftxi's  Pabtioipation  nr  ConmsTASfcm  made  to  hinder 
delay,  or  defraud  creditors:  JRobinaon  t.  Holt,  75  Am.  Deo.  233^  and  note  236; 
Htmptiead  v.  Johnttan,  65  Id.  458. 

POBOHAaat  VBOM  Fbaudulxht  Gbantob  must  show  that  he  had  no  notice 
«C  the  Tendor's  frandnlent  design:  Bogen  v.  JBoana,  56  Am.  Dea  537. 


DUNOAN    V.   BaTEMAN. 

[28  Abkawwab,  827.1 

On  Who  Sills  Ldioxb  iob  Bi7nj>iNO  Housb  is  not  entitled  to  a  lien 
thereon,  under  the  AflrATiaaa  statute,  providing  that  any  srtisan,  builder, 
or  mechanic,  who  shall  perform  any  work  and  labor  on  any  building, 
edifice^  or  tenement^  shall  have  an  absolute  lien  thareon,  for  such  work 
and  labor  as  well  as  for  materiah  fanisbad  by  him,  in  and  about  suoJi 
work  and  labor. 

Thb  opinion  contains  the  facts. 

Oattaghery  for  the  plaintiiT. 

CfaHand  and  Randolph^  and  Yellj  contra. 

By  Conrty  Faibchild,  J.    '^All  artisans,  bnilderSy  and  me* 
ehanics  of  every  description,  who  shall  perform  any  work  and 
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labor  on  any  building,  edifice,  or  tenement,  ....  shall 
have  an  absolute  lien  on  such  building,  edifice,  or  tenement, 
for  such  work  and  labor,  as  well  as  for  materials  furnished  by 
them,  in  and  about  such  work  and  labor:"  Qould's  Dig.,  c. 
112,  sec.  1. 

The  question  is  presented,  whether  a  man  who  sells  lumber 
for  building  a  house  is  entitled  to  the  lien  provided  for  in  the 
foregoing  statute. 

A  lumber-man  is  not  an  artisan,  a  builder,  or  a  mechanic, 
and  to  no  other  does  the  statute  extend  a  lien  upon  a  building. 
That  a  mechanic  or  builder  may  include  in  his  lien  the  price 
for  materials  furnished  for  the  building  is  his  privilege,  but 
that  is  no  reason  why  one  who  furnishes  materials  without 
doing  any  work  should  have  a  lien.  A  man  who  sells  lumber 
for  a  house  has  no  hen  upon  it  any  more  than  a  merchant  who 
sells  nails  to  be  used  in  the  building;  and  neither  has  a  lien, 
because  the  statute  does  not  give  it  to  him;  while  the  builder 
or  mechanic  has  a  lien  for  the  same,  or  any  other  articles  he 
may  furnish  for  his  labor  performed  upon  the  house,  because 
the  statute  does  give  him  such  lien.  We  apply  such  law  as 
exists,  and  cannot  extend  a  statute  restricted  in  terms  to  a 
particular  class  of  persons  to  a  man  not  in  that  class. 

The  circuit  court  gave  an  opposite  construction  to  the  stat- 
ute allowing  to  Bateman  the  benefit  of  the  lien,  and  therefore 
its  judgment  must  be  reversed. 

A  remark  upon  this  statute  in  Brown  v.  Morisony  5  Ark.  220, 
if  considered  without  a  reference  to  the  statute,  might  induce 
the  belief  that  the  lien  would  operate  for  those  who  furnish 
materials  for  building  under  contract  with  the  owner  of  the 
ground,  but  that  was  not  the  point  under  consideration,  and  if 
it  had  been  decided  so  as  to  include  Bateman's  account,  the 
decision  would  have  been  wrong. 

Other  questions  are  made  upon  pleadings  by  Duncan,  but  it 
is  useless  to  notice  them,  for  the  matter  decided  was  raised 
and  settled  on  the  trial  of  the  case  in  such  a  way  as  to  re- 
quire our  review  of  Bateman's  action.  And  it  being  held  that 
Bateman  had  no  lien  under  the  statute,  other  errors  that  may 
have  been  committed  against  Duncan  need  not  be  noticed: 
Hicks  V.  BrantoUj  21  Ark.  192. 


Lnor  lOB  Luicbeb  Fxtrnished  to  Erect  Bi7nj>Dro  AxTAOsm  whx5:  Se« 
HwnUr  ▼.  Blanchard,  68  Am.  Dec.  647,  and  note  549.    The  principal 
filed,  approved,  and  followed  in  Bomtner  ▼.  KenAt  23  Ark.  388. 
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Slaughteb  V.  Slaughtbb. 

12S  ABKAXBAB,  888.] 

lb  Haxs  ExmuTUKT  I>xvxsb  Good  to  a  second  legatee,  the  gift  to  the  fint 
taker  must  he  restricted  to  a  life  interest*  or  most  he  something  less  than 
an  ahsolnte  gift  If  an  ahsolnte  right  of  property  is  giren  to  the  first 
taker,  a  limitation  over  is  void. 

The  opinion  states  the  facts. 

StiUweU  and  Woodruffs  for  the  appellant. 

Wiattinsj  for  the  appellee. 

By  Court,  Faihghild,  J.  ''It  is  essential  to  the  validity  of 
an  executory  devise  that  it  cannot  be  defeated  by  the  first 
taker.  If  the  absolute  right  of  property  is  given  to  the  first 
taker,  the  limitation  over  is  void.  For  if  a  legatee  possesses 
the  absolute  right  of  property,  he  certainly  has  the  power  of 
disposing  of  it  in  any  way  he  may  think  proper,  and  therefore 
he  might  defeat  the  devise  or  limitation  over.  If  a  testator 
gives  property  absolutely,  in  the  first  instance,  to  a  legatee,  he 
cannot  afterwards  subject  it  to  any  limitation  or  provision 
whatever;  as,  for  example,  that  he  shall  hold  it  for  life,  or  that 
he  shall  not  spend  it  in  a  particular  manner.  The  absolute 
right  of  ownership  carries  with  it  full  power  of  disposing  of  the 
property.  The  case  of  Attomey-Oeneral  v.  Hall,  8  Vin.  Abr. 
103,  pi.  60,  expressly  decides  this  point.  So,  also,  the  cases  of 
Flanders  v.  Clarke  1  Ves.  sen.  9;  Butterfield  v.  Butterfieldj  Id. 
134;  and  Bradley  v.  PeixotOj  3  Ves.  324;  the  same  doctrine  is 
reasserted  and  affirmed  in  Ross  v.  RosSy  1  Jac.  &W.  154,  de- 
cided in  1819.  Chancellor  Kent  has  stated  the  principle,  con- 
tained in  all  the  authorities,  very  briefly  and  comprehensively 
in  the  second  volume  of  his  commentaries,  at  pages  352-354. 
The  rule  there  laid  down  is,  'that  chattels  or  money  may  be 
Umited  over  after  a  life  interest,  but  not  after  a  gift  of  the  abso- 
lute property;  nor  can  there  be  an  estate-tail  in  a  chattel  in* 
terest,  for  that  would  lead  to  a  perpetuity,  and  no  remainder 
over  can  be  permitted  on  such  a  limitation;  that  it  is  a  settled 
rule  that  the  same  words  which,  under  the  English  law,  would 
create  an  estate-tail  as  to  freeholds  gives  the  absolute  prop- 
erty to  chattels.'  In  Patterson  v.  ElliSj  11  Wend.  259,  Senator 
Edmonds  uses  this  emphatic  language:  'That  where  the  use 
of  a  chattel  is  devised  to  one  for  life,  with  remainder  to  another, 
the  devise  of  the  remainder  is  valid,  and  the  intention  of  the 
testator  to  give  only  a  life  estate  must  be  undisputed;  but 
where  the  devise  is  such  that  the  property  in  the  chattel  >>e- 
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comes  absolutely  vested  in  the  first  taker,  any  attempt  of  ib) 
testator  afterwards  to  control  or  restrict  the  power  of  disposing 
of  it  is  an  unwarrantable  interference  with  the  absolute  right 
of  property  already  granted,  and  consequently  void.'" 

This  quotation  from  Moody  v.  Walker^  3  Ark.  187,  188,  an- 
nounces a  doctrine  well  supported  by  the  authorities  mentioned 
in  it,  and  by  others  which  we  have  examined,  and  its  applicar 
tion  to  the  present  case  would  reverse  the  judgment  rendered 
in  the  circuit  court,  by  which  the  plaintiff  below,  the  appellee 
by  action  of  detinue,  recovered  the  negroes  in  suit,  as  entitled 
to  them  under  the  will  of  John  Pollard,  made  in  Stafford 
county,  Virginia,  and  1789. 

The  appellant,  the  defendant  below,  holds  the  negroes  under 
Elizabeth  Pollard,  to  whom  Hannah,  the  ancestor  of  the  ne 
groes,  was  bequeathed  in  the  will  mentioned,  by  the  followin§; 
words:  "Item.  I  give  and  bequeath  to  my  granddaughter, 
Elizabeth  Pollard,  one  negro  girl  named  Hannah,  one  bed  and 
furniture,  a  chest  with  drawers,  large  seal-skin  trunk,  and  half 
of  my  pewter." 

And  after  similar  bequests  to  other  grandchildren,  and  to 
the  appellee  as  one,  comes  the  following  clause,  upon  which 
rests  the  claim  of  the  appellee,  she  being  the  surviving  grand- 
child,  Elizabeth  Pollard  having  died  without  issue:  "It  is 
my  desire  that  if  any  of  my  grandchildren  die  without  heir, 
that's  heretofore  mentioned,  that  what  I've  left  them  shall  b« 
equally  divided  to  them  living." 

It  is  contended  by  the  appellant  that  the  bequest  of  Haiip 
nah  to  Elizabeth  Pollard  was  an  absolute  gift  to  her,  and  thai 
if  the  latter  clause  had  reference  to  her  death,  and  not  to  thi 
death  of  the  testator,  it  confers  no  right  upon  the  appellee  tci 
the  slaves  that  have  sprung  from  Hannah,  as  it  was  an  illegal 
attempt  to  restrict  the  enjoyment  and  devolution  of  property, 
already  given  to  Elizabeth  Pollard,  to  be  used  and  to  pass  aa 
her  own.  And  to  this  we  agree.  The  words  of  bequest  to 
Elizabeth  Pollard  plainly  import  an  absolute  gift,  and  because 
the  testator  attempted  to  make  a  subsequent  disposition  of 
the  same  property,  it  must  not  be  concluded  that  hie  intention 
was  to  give  only  a  life  interest  to  the  first  taker,  and  that 
such  intention  must  prevail  to  pass  the  increase  of  Hannah 
to  the  appellee,  the  surviving  grandchild.  It  is  true,  in 
general  terms,  that  the  intention  of  the  testator  is  the  rule 
of  construction  of  his  will,  but  it  is  not  so  if  the  intention 
were  meant,  or  should  operate  if  executedy  to  overthrow  or 


llaji  1861.]         Slaughteb  v.  Slauqhteb.  118 

avoid  a  legal  principle.  This  is  illustrated  by  the  main  posi- 
tion of  this  court,  in  Moody  v.  Walker^  3  Ark.  187,  that  a  limiti^ 
tion  of  property  after  an  indefinite  failure  of  issue  is  void,  and 
which  has  received  a  recent  application  in  this  court,  in  the 
case  of  WaiUns  v.  Qmrles,  23  Id.  179. 

The  law  is  equally  well  settled  that,  to  make  an  executory 
devise  good  to  a  second  legatee,  the  gift  to  the  first  taker  must 
be  restricted  to  a  life  interest,  or  must  be  something  less  than 
absolute  gift  And  this  is  because  it  is  against  the  policy  of 
the  law  that  property  wholly  given  away  should  not  be  used, 
enjoyed,  and  disposed  of  by  the  first  taker,  as  if  no  other 
person  could  make  any  claim  to  it.  That  is  the  effect  of  At- 
iomey-Oenercd  v.  Holly  8  Via.  Abr.  103,  pi.  50,  generally  cited 
as  in  Fitzgibbon's  reports,  and  which  is  often  mentioned  and 
relied  on  in  the  subsequent  cases.  It  is  the  doctrine  of  Patter^ 
ton  ▼.  EUuj  11  Wend.  259,  which  was  a  well-considered  case, 
and  treated  in  Moody  y.  Walker,  3  Ark.  187,  as  a  correct  expo- 
dtiaQ  of  the  law  upon  this  and  the  other  subjects  involved  in 
both  cases;  while  Moody  y.  Walker ,  supra j  has  become  too  closely 
incorporated  into  our  jurisprudence  to  be  departed  from,  if  we 
had  any  doubts  of  its  correctness  upon  this  point,  of  which  we 
faaye  none.  In  Maulding  y.  Scott,  13  Ark.  91  [56  Am.  Dec. 
298],  and  in  ScuU  y.  Vaugine,  15  Id.  702,  the  same  principle 
was  applied,  and  Moody  y.  Walker,  3  Id.  187,  was  expressly 
sustained,  and  the  authority  of  that  case  is  not  an  open  ques- 
tion in  this  court. 

It  has  not  been  argued,  nor  is  it  perceiyed  by  us,  that  the 
Virginia  statute  read  in  evidence  bears  upon  the  construction 
of  the  will  of  John  Pollard,  which  is  the  foundation  of  the 
claims  of  both  parties.  The  court  of  appeals  of  Virginia  has 
recognized  the  authority  of  the  cases  upon  which  our  construc- 
tion of  the  will  rests:  Riddick  y.  Cohoon,  4  Band.  551. 

This  result  makes  it  unnecessary  to  consider  other  points 
argued  in  this  case,  and  the  judgment  in  this  case,  and  those 
rendered  against  William  H.  Slaughter  and  Stanton  Slaughter 
in  favor  of  the  appellee,  upon  the  same  facts,  must  be  reyersed. 

The  three  cases  will  be  sent  back  to  the  Phillips  circuit  court 
to  be  decided  according  to  law. 


Wher  Wbdu  Estatb  n  Dxvxsid  or  bequeathed  abeduiely  to  some  per- 
dengneted*  a  limitatiaa  over  is  void:  Burhank  ▼.  WWmy,  86  Am.  I>eo. 
S12;  DobU  t.  Bkkardmmt  31  Id.  681,  aad  dtatume  in  notee  to  theee  cmm. 
The  prindpel  cMe  ie  cited,  approred,  end  f oUowed,  in  Robkmm  v.  BUhop,  2S 
Ark.  ass. 

Am.  Dm.  yoL.  LXZIX-« 
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Pate  v.  Mitchell. 

[28  Arkansas,  590.] 
OvfiHAirr  or  Snani  n  Broken  as  Sooir  as  Madi^  wliere  tiM  gFBotor,  at 
the  time  of  the  coiiTeyance,  has  no  title.  The  grantee  ia  not  boond  to 
wait  nntil  he  has  been  disturbed  in  his  possession,  bnt  may  pnrchase  in 
the  ontstanding  title,  and  recover  from  the  grantor  the  reasonable  price 
which  he  has  fairly  and  necessarily  paid  for  the  same.  To  recover  more 
than  nominal  damages,  the  onus  is  on  him  to  show  what  the  oatstanding 
title  was  worth;  the  fact  that  he  paid  a  certain  som  for  it  is  not  eridsuM 
of  its  yalne. 

The  opinion  contains  the  £a.ct8. 
Weatherfordy  for  the  appellant. 

By  Court,  Comfton,  J.  Thomas  H.  Tindall,  by  deed  dated 
the  seventeenth  of  January,  1857,  conveyed  to  Joab  Mitchell 
a  tract  of  land.  The  deed  contained  a  covenant  of  seisin,  for 
breach  of  which  the  action  in  this  case  was  brought. 

At  the  trial — ^which  was  before  the  court  sitting  as  a  jury — 
it  appeared  in  evidence  that,  at  the  time  the  deed  was  exe- 
cuted, the  title  to  a  part  of  the  land  was  not  in  the  grantor, 
but  was  outstanding,  and  that  the  grantee  afterwards  bought 
it.  The  court  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  two  thousand  one  hundred  and  eighty  dollars,  being 
the  amount,  with  interest,  paid  out  by  him  to  perfect  his  title, 
as  ascertained  by  the  court,  and  rendered  judgment  accord- 
ingly; from  which  the  defendant  appealed  to  this  court,  and 
insists  here,  that  upon  the  evidence  in  the  record,  the  plain- 
tiff is  not  entitled  to  more  than  nominal  damages. 

Though  the  covenant  of  seisin  is  broken  as  soon  as  made, 
where  the  grantor,  at  the  time  of  the  conveyance,  has  no  title, 
Logan  v.  Moulder,  1  Ark.  313  [33  Am.  Dec.  338],  yet  it  has 
been  held  in  some  of  the  sister  states,  and  is  doubtless  the 
law,  that  if  the  grantee  has  remained  in  undisturbed  posses- 
sion until  it  has  ripened,  under  their  limitation  acts,  into  a 
valid  title,  nominal  damages  only  will  be  allowed  for  such 
technical  breach  of  the  covenant:  Bawle  on  Covenants,  101, 
and  authorities  there  cited.  In  this  case,  however,  there  was 
no  such  length  of  possession  by  the  grantee  before  he  pur- 
chased the  paramount  title,  as  would  have  barred  that  title, 
under  our  limitation  act,  had  it  been  asserted;  consequently, 
we  need  make  no  decision  upon  the  point. 

But,  upon  another  ground,  the  plaintiff  has  fiedled  to  make 
oat  a  case  entitling  him  to  more  than  nominal  damages.     AJ* 


Dec.  1861.]  Pate  v.  Mitchell.  115 

thcmgh  the  grantee  is  not  bound  to  wait  until  he  has  been 
disturbed  in  his  possession,  but  may  purchase  in  the  outstand- 
ing title,  and  recover  from  the  grantor  the  reasonable  price 
which  he  has  fEtirly  and  necessarily  paid  for  the  same,  it  is, 
nevertheless,  incumbent  on  him  to  prove,  not  only  the  amount 
paid,  but  that  such  payment  was  the  reasonable  value  of  the 
interest  required:  Anderson  v.  KnoZy  20  Ala.  156.  He  cannot 
recover  more  than  the  price  paid,  with  interest  from  the  time 
of  i>ayment,  but  may  recover  less,  as  the  proof  may  show  that 
the  title  bought  in  was  not  worth  the  amount  paid,  or  could 
have  been  bought  for  less:  Harlow  v.  Thomas^  15  Pick.  69; 
MUcheU  V.  Hazeuy  4  Conn.  495  [10  Am.  Dec.  169].  In  order 
to  recover  more  than  nominal  damages,  the  onus  is  on  the 
plaintiff  to  show  what  the  outstanding  title  was  worth;  and 
the  fact  that  he  paid  a  given  sum  for  it  cannot  be  regarded  as 
evidence  of  its  value.  In  Anderson  v.  Knox^  20  Ala.  156,  it 
was  said  that  such  payment  was  an  act  doue,  in  which  the 
grantee  and  the  party  holding  the  paramount  title  were  alone 
the  actors;  that  the  grantor  was  neither  a  party  nor  privy  to 
it;  and  that,  as  to  him,  "it  was  clearly  res  inter  alias  acta,  and 
according  to  the  established  rules  of  evidence,  inadmissible  to 
fix  the  amount  with  which  he  should  be  charged,  but  allowable 
only  as  a  fact,  which,  if  connected  with  proof  of  its  fairness, 
would  entitle  the  [grantee]  to  recover  the  sum  paid." 

In  the  case  before  us,  there  is  no  evidence  tending  to  show 
(hat  the  price  paid  by  Mitchell  for  the  outstanding  title  was 
fiEiir  and  reasonable,  or  what  the  title  thus  acquired  was  worth; 
and  for  this  reason,  the  finding  of  the  court  was  erroneous,  and 
the  judgment  must  be  reversed. 

Faibchild,  J.,  did  not  sit  in  this*  casa 


Covxv AST  07  Seibiii  d  Broksn  at  the  moment  of  its  exeoation,  if  th* 
grtntor  ib  not  at  tho  time  lawfoUy  aeised:  Logcui  v.  Momlder,  33  Am.  Deo. 
338»  and  note  345;  Bacon  ▼.  JAneotn,  50  Id.  765,  and  note.  In  order  to  main- 
tain an  action  for  the  breach  of  each  coyenant,  no  eviction  need  be  shown: 
Logan  V,  Moulder,  33  Id.  838,  and  note  345;  Lot  v.  JTumas,  2  Id.  354;  Sfuxre 
▼.  Andenon,  10  Id.  421;  MUeheU  ▼.  ffaeen.  Id.  169;  Dichon  ds  OcmU  ▼.  DeaMM 
Adrn'r,  66  Id.  661,  and  note  670l  In  an  action  for  breach  of  covenant  of  title^ 
if  the  grantee  extingniahes  an  outstanding  title  and  seeks  to  recover  the  cost 
tiaervof,  he  most  show  that  the  price  paid  was  reasonable:  Id.;  and  see  cita* 
tioos  in  note  as  to  messnre  of  damages  for  breach  of  covenant  of  seisin. 
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[28  ABKAH8A8,  <22.J 

TKonKE  OB  MoBTQjU}Ei  WITH  PowEB  TO  Sell  IB  Dot  sDowed  to  powhiiw, 
either  directly  or  indirectly,  for  his  own  benefit,  at  the  sale.  He  cajxnofe 
bo  both  vendor  and  pnrohaBer.  And  it  matters  not  that  the  aale  was 
bona  Jide  and  for  a  fair  price.  A  court  of  equity,  at  the  instance  of 
the  cestui  que  trusty  if  he  applies  within  a  reasonable  time,  will  set  aside 
the  sale,  as  of  conrse. 

ICOBTOAOEE  WITH  PowEB  TO  Sbll,  if  he  caunot  gain  the  consent  of  his 
mortgagor  to  be  allowed  to  bid  at  the  sale,  may  apply  to  chancery,  and 
if  it  is  made  to  appear  that  his  interests  may  be  sacrificed  nnless  he  is 
permitted  to  bid,  the  court  will  divest  him  of  the  character  of  tmstee, 
that  he  may  be  enabled  to  do  so,  and  will  snbstitnte  some  other  person 
to  execute  the  trust. 

HoBTaAOEE,  wrrnoxTT  Powxb  aw  Sale,  may  purchase  the  same  that  he 
could  at  sheriff's  sale,  under  execution  at  law. 

^nrBTBB  IS  Entitled  to  No  CSommissions  where  he  accepts  the  trust 
coupled  with  an  interest,  and  the  deed  expressly  provides  for  the  pay- 
ment of  the  expenses  of  the  trust,  but  is  silent  as  to  whether  he  shaU 
.  have  compensation  for  his  trouble  and  attention. 

The  opinion  states  the  facts. 

FairchUd^  for  the  appellant. 

Hempstead,  for  the  appellee. 

By  Court,  Compton,  J.  Absalom  Looney  was  indebted  to 
Washington  B.  Hunter  in  the  sum  of  one  thousand  two  hundred 
and  seventy-six  dollars  and  eighty  cents,  by  bond  dated  the 
twenty-seventh  of  March,  1855,  and  payable,  with  interest,  on 
the  first  of  August  next  following,  to  secure  which  he  executed 
to  Hunter  a  mortgage  on  certain  negro  slaves,  with  power  of 
«ale;  in  which  he  stipulated  that  on  failure  to  pay  the  bond  at 
maturity.  Hunter  should  have  authority  to  take  possession  of 
the  slaves,  and  after  advertisement,  sell  them,  or  a  sufficiency 
thereof  to  pay  the  amount  due;  and  should  then  transfer  or 
pay  over  the  surplus,  if  any,  whether  of  slaves  or  money,  to 
Looney.  Looney  having  failed  to  make  payment.  Hunter,  in 
the  exercise  of  the  power  conferred,  sold  the  whole  of  the 
slaves,  on  the  tenth  of  April,  1857,  at  public  sale.  Prior  to  the 
sale,  Looney,  for  a  valuable  consideration,  executed  to  Wil- 
liam B.  Cain  an  order  by  which  Huntet  was  directed  to  de- 
liver to  Cain  any  surplus,  either  of  slaves  or  money,  which 
might  be  left  after  satisfying  Hunter's  debt;  which  order  Cain, 
for  a  valuable  consideration,  assigned  to  John  H.  Imboden^ 
who,  on  the  twenty-fourth  of  April,  1857,  exhibited  the  bill  in 
this  oase,  alleging,  in  addition  to  the  facta  above  stated,  that 
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tiiere  was  an  oTerplus  of  money  in  Hunter's  hands,  and  that 
the  negro  woman  Hannah,  and  her  children,  mentioned  in  the 
mortgage,  were  bid  o£f  at  the  sale  by  Samuel  McLane  for 
the  benefit  of  Hunter;  and  praying,  in  the  alternative,  that  the 
residue  of  the  money  arising  from  the  sale  be  decreed  to  him, 
or  that  the  sale  be  set  aside,  and  a  resale  made  under  the  di« 
rection  of  the  court,  as  to  Hannah  and  her  children,  and  for 
general  relief. 

On  appeal  by  both  parties  from  the  final  decree  of  the  chan- 
cellor, the  main  question  argued  in  the  court  is,  whether  the 
chancellor  erred  in  refusing  to  set  aside  the  sale. 

That  McLane  was  a  mere  nominal  buyer  of  the  slaves,  and 
Hunter  himself  the  real  purchaser,  is  an  irresistible  conclu- 
sion firom  the  evidence  in  the  record;  and  it  is  a  stem  rule  of 
equity  that  a  trustee  to  sell  for  others  is  not  allowed  to  pur- 
chase, either  directly  or  indirectly,  for  his  own  benefit,  at  the 
sale.  He  cannot  be  both  vendor  and  purchaser.  As  vendor, 
it  is  his  duty  to  sell  the  property  for  the  highest  price,  and  as 
purchaser,  it  is  his  interest  to  get  it  for  the  lowest;  and  these 
relations  are  so  essentially  repugnant — so  liable  to  excite  a 
conflict  between  self-interest  and  integrity — ^that  the  law  posi- 
tively forbids  that  they  shall  be  united  in  the  same  person. 
And  it  matters  not,  in  the  application  of  the  rule,  that  the  sale 
was  bona  fide^  and  for  a  fair  price.  The  inquiry  is  not  whether 
there  was  fraud  in  the  fact.  In  such  a  case,  the  danger  of 
yielding  to  the  temptation  is  so  imminent,  and  the  security 
against  discovery  so  great,  that  a  court  of  equity,  at  the 
instance  of  the  cestui  que  trusty  if  he  applies  in  a  reasonable 
time,  will  set  aside  the  sale,  as  of  course.  The  rule  is  not 
intended  to  remedy  actual  wrong,  but  is  intended  to  prevent 
the  possibility  of  it.  The  situation  of  the  party  itself  works 
his  disability  to  purchase:  Davoue  v.  Fanning ^  2  Johns.  Ch. 
252;  Worvdey  v.  Wormleyy  8  Wheat.  421;  Michoud  v.  Gtrod,  4 
How.  503;  Lewis  v.  HUleman,  18  Eng.  L.  &  £q.  84;  Fox  v. 
Macbrethj  1  Lead.  Cas.  Eq.  159,  Am.  note. 

But  some  of  the  decisions  to  which  we  have  been  referred 
inaintain  the  proposition,  contended  for  by  the  counsel  for 
Hunter,  that  the  case  before  the  court  fS&Us  within  a  recognized 
exception  to  the  general  rule.  Thus  in  South  Carolina,  a  sale 
by  the  mortgagee,  under  a  power  contained  in  the  mortgage, 
was  sustained  by  the  court  of  appeals  as  not  .being  obnoxious 
to  the  rale  that  a  trustee  to  sell  cannot  purchase  at  his  own 
In  delivering  the  opinion  of  the  court,  Chancellor  John- 
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Bton  said:  '^  The  opinion  of  the  court  (in  which,  to  avoid  being 
misconceived,  I  state  that  I  do  not  concur)  is,  that  a  mortgage 
of  personalty  does  not  fall  within  the  principle  which  prevents 
a  trustee  to  sell  from  buying  at  his  own  sale.  It  is  my  prov- 
ince to  state  the  reasons  which  have  conducted  my  brethren 
to  this  conclusion.  A  creditor  holding  a  mortgage  security  is 
a  trustee  to  sell,  not  only  for  the  benefit  of  the  mortgagor,  but 
for  his  own  also.  If  he  were  not  at  liberty  to  bid,  he  would  be 
deprived  of  the  means  of  protecting  his  own  interest  as  credi- 
tor. The  mortgagor  is  at  liberty  to  bid  also,  and  has  thus  the 
means  of  entering  into  fair  competition  with  the  mortgagee 
and  compelling  him  to  give  a  fair  and  full  price.  But  the 
court  is  of  opinion  that  although  a  mortgagee  does  not  stand 
in  that  relation  to  the  mortgagor,  which  would  subject  him  to 
an  order  setting  aside,  as  of  course,  his  purchase  at  his  own 
sale,  yet  that  he  holds  such  a  trust  character  as  to  throw  the 
burden  on  him  of  supporting  his  purchase,  by  proof  of  &ir- 
ness:"  Black  v.  flatr,  2  Hill  Ch.  622  [30  Am.  Dec.  389].  The 
same  conclusion  was  reached  by  the  supreme  court  of  Texas, 
in  Howards  v.  DaviSy  6  Tex.  174  The  court  said:  "That  a 
trustee  cannot  be  the  purchaser  of  a  trust  estate,  without  leave 
of  the  court,  is  an  established  rule  in  equity.  A  mortgagee  is 
a  trustee,  but  in  a  qualified  sense.  He  does  not  hold  for  the 
benefit  of  others,  but  for  himself.  He  is  a  cestui  que  trustj  as 
well  as  trustee.  He  has  an  interest  in  the  property.  It  is 
pledged  expressly  to  secure  his  claim;  and  were  he  deprived 
of  the  power  to  purchase,  he  might  suffer  great  loss  by  its  sale 
«it  a  low  price.  He  has  an  interest  that  the  bid  shall  amount 
to  bis  incumbrance,  and  that  the  property  be  not  sacrificed,  to 
the  injury  as  well  of  the  mortgagor  as  the  defeat  of  his  own 
claim,  as  this  may  be  the  only  fund  for  the  discharge  of  his 
debt.  Sales  at  foreclosures,  whether  under  a  power  or  by 
decree,  are  open  and  public,  and  are  made  after  long  notice; 
and  it  is  the  interest  of  the  mortgagor  that  the  mortgagee 
should  enter  into  the  competition  at  the  sale." 

We  do  not  think  that  the  reasons  given  by  the  learned 
judges  who  decided  these  cases  are  sufficient  to  warrant  a 
relaxation  of  the  general  rule.  How  the  property  would  be 
saved  from  sacrifice,  as  regards  the  interest  of  the  mortgagor, 
by  permitting  the  mortgagee  to  bid,  it  is  not  easy  to  perceive. 
If  the  mortgagee  were  allowed  to  bid,  it  would  still  be  to  his 
interest  to  purchase  at  the  lowest  price.  Would  he  be  likely 
to  give  more  than  he  would  be  forced  to  give  by  the  competi- 
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tkm  of  other  bidders?  Or,  if  a  mortgagee  liberal  enough  iu  do 
otherwiBe  might  be  fomid,  would  not  self-interest  dictate  an 
inadequate  price?  The  result,  in  either  case,  would  be  to 
allow  the  mortgagee,  in  the  absence  of  competition,  to  pur- 
chase the  property  on  his  own  terms.  True,  it  may  be  neces- 
Bary,  in  some  instances,  that  the  mortgagee  should  bid  to 
protect  his  own  interest;  but  this,  it  seems  to  us,  fulnishes  no 
good  reason  why  the  fundamental  principle  which  prohibits 
him  from  being  both  vendor  and  purchaser  should  be  modified. 
In  all  such  cases,  his  remedy,  if  the  mortgagor  will  not  consent 
that  he  shall  bid  at  the  sale,  is  to  apply  to  a  court  of  chancery; 
and  if  it  is  there  made  to  appear  that  his  interest  may  be  sac- 
rificed unless  he  is  permitted  to  bid,  the  court  will  divest  him 
of  the  character  of  trustee,  that  he  may  be  enabled  to  do  so, 
and  will  substitute  the  master  or  other  person  to  execute  the 
trust;,  provided  the  court  is  satisfied  that  the  interest  of  the 
mortgagor  will  not  suffer  by  reason  of  such  permission:  De 
Caters  v.  Le  Ray,  3  Paige,  178.  Whether  the  mortgagee  is  a 
trustee  in  a  technical  sense,  or  is  so  in  a  qualified  sense  only, 
can  make  no  difference.  The  rule  is  not  confined  to  persons 
who  are  trustees  within  the  more  limited  and  technical  signifi- 
cation of  the  term,  or  to  any  particular  class  of  fiduciaries,  but 
applies  to  all  persons  placed  in  a  situation  of  trust  or  confi- 
dence with  reference  to  the  subject  of  purchase.  It  embraces 
all  who  come  within  its  principle,  permitting  no  one  to  pur- 
chase property  and  hold  it  for  his  own  benefit,  where  he  has  a 
dnty  to  perform  in  relation  to  such  property  which  is  incon- 
Bistent  with  the  character  of  a  purchaser  on  his  own  account, 
and  for  his  individual  use:  Van  Epps  v.  Van  Epps,  9  Paige,  237; 
Torrey  v.  Bank  of  Orleans,  Id.  649;  Dobson  v.  Racey,  3  Sandf. 
Ch.  60;  Voorhees  v.  Presbyterian  Church  of  Amsterdam,  8  Barb. 
136;  HawUy  v.  Cramer,  4  Cow.  717.  The  sale  of  the  property 
is  intrusted  to  the  mortgagee;  and  because  he  is  beneficially 
interested,  it  is  not  less  his  duty  to  sell  for  the  highest  price, 
nor  less  his  interest  to  purchase  for  the  lowest;  and  here  we 
have  the  same  struggle  between  integrity  and  self-interest,  the 
Bame  temptation  to  abuse,  and  the  same  danger  of  imposition 
''inaccessible  to  the  eye  of  the  court,"  which  the  general  rule 
is  designed  to  prevent. 

In  Hyndman  v.  Hyndman,  19  Vt.  9  [40  Am.  Dec.  171], 
which  was  a  bill  to  redeem,  the  contract  between  the  parties 
was  held  to  be  a  mortgage,  with  power  of  sale;  and  it  appear- 
ing that  the  mortgagee,  in  the  exercise  of  the  power,  had  sold 


120  Imboden  v.  Hunter.  [AikansaB^ 

the  premiBes  and  become  the  purchaser,  the  mortgagor  was 
allowed  to  redeem.  The  court  said:  "The  only  other  ground 
upon  which  the  defendant  claims  to  hold  the  estate  free  from 
the  plaintiff's  equity  of  redemption  is,  that  in  pursuance  of 
the  power  of  sale  he  caused  the  estate  to  be  sold  at  auction, 
and  became  himself  the  purchaser.  Such  sales  have  always, 
in  the  English  chancery  and  in  this  country,  unless  when  the 
matter  is  controlled  by  the  statute,  been  held  voidable  at  the- 
election  of  the  mortgagor,  or  cestui  que  trusty  unless  he  delay 
for  an  unreasonable  time  to  make  his  election;  in  which  case 
he  will  be  held  to  have  confirmed  the  sale  by  his  acquiescence.** 
The  same  principle  was  decided  in  Middlesex  Bank  v.  Minotf 
4  Met.  825.  And  in  Wade  v.  Harper^  3  Yerg.  383,  a  deed  of 
trust  was  executed  by  the  debtor  to  a  trustee  for  the  benefit 
of  the  creditor,  to  whom  power  was  given  to  direct  the  trustee 
when  to  sell,  and  whether  for  ready  money  or  on  credit,  thus 
giving  the  creditor  control  of  the  sale;  payment  was  not  made, 
the  property  was  sold,  and  the  creditor  became  the  purchaser: 
held,  that  the  sale,  however  fair  and  free  from  fraud,  should 
be  set  aside,  at  the  election  of  the  heirs  of  the  debtor.  "We 
cannot  distinguish  the  relation  of  [the  creditor]  to  this  trans- 
action," said  Catron,  C.  J.,  "from  that  of  a  commissioner  of  a 
bankrupt,  where  the  trustee  makes  the  sale  of  the  assets.  In 
such  case,  the  commissioner  has  a  duty  to  perform,  to  make 
the  estate  bring  the  best  price,  and  cannot  buy  without  being 
subject  to  have  the  sale  set  aside  at  the  election  of  creditors. 
In  all  cases  where  the  property  is  vested  in  a  trustee,  with 
power  to  sell,  or  where  there  is  a  power  in  one  to  sell  the  title 
remaining  in  the  cestui  que  trusty  or  the  aid  of  a  solicitor  is 
called  in,  or  there  is  an  agent  to  aid  in  effecting  the  sale,  such 
persons  cannot  be  permitted  to  buy  the  property,  denuded  of 
the  trust,  and  if  any  interested,  especially  the  cestui  que  trusty 
calls  in  question  the  purchase,  that  it  was  fair  is  no  defense; 
the  trust  attends  it." 

In  New  York,  it  is  provided  by  statute  that  a  mortgagee  with 
power  of  sale,  may  purchase;  and  wherever  the  courts  of  that 
state  have  recognized  the  validity  of  such  purchases,  the  de- 
cision will  be  found  to  rest  upon  the  statute:  See  Jackson  ▼• 
Colden,  4  Cow.  266;  Slee  v.  Manhattan  Company,  1  Paige,  48; 
Wilson  V.  Troup,  2  Cow.  196  [14  Am.  Dec.  458].  The  princi- 
ple decided,  however,  in  Dobson  v.  Racey,  8  Sandf.  Ch.  60, 
clearly  shows  that,  in  the  absence  of  statutory  provision  author- 
izing the  mortgagee  to  purchase,  he  would  not  be  permitted  to 
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4o  80.  There,  the  debtor,  in  July,  1817,  mortgaged  a  tract  of 
land  to  the  creditor,  and  in  October  following,  the  debtor  being 
about  to  leave  the  state,  executed  to  the  creditor  a  power  of 
attorney  authorizing  him  to  eell  the  mortgaged  premises,  in 
auch  manner  as  he  might  deem  proper;  and  after  discharging 
the  mortgage  debt  out  of  the  proceeds  of  the  sale,  to  pay  over 
the  surplus  to  the  wife  of  the  debtor.  The  debtor  departed, 
and  died  abroad;  and  in  November,  1817,  the  creditor,  by 
virtue  of  the  power  of  attorney,  conveyed  the  mortgaged  prem- 
ises to  a  third  person,  as  nominal  purchaser,  who,  two  days 
afterwards,  conveyed  to  the  creditor.  On  a  bill  to  redeem,  the 
assistant  vice-chancellor  said:  ^^The  validity  of  purchases* 
made  by  fiduciaries  of  the  property  intrusted  to  them,  has 
been  much  considered  recently  in  the  courts  of  equity^  both  in 
this  state  and  in  England.  And  it  is  now  a  settled  rule,  both 
there  and  here,  that  no  party  can  be  permitted  to  purchase  an 
interest,  where  he  has  a  duty  to  perform  which  is  inconsistent 
with  the  character  of  purchaser."  And  he  said  the  rule  was 
applicable  to  the  case  before  him,  whether  the  creditor  was  to 
be  regarded  as  a  trustee  or  as  an  agent;  that  his  interest  as 
purchaser  was  in  direct  conflict  with  the  interest  of  the  debtor, 
his  constituent,  or  cestui  que  trust;  that  his  purchase  caused 
one  of  those  collisions  between  interest  and  duty  which  equity 
wisely  and  resolutely  prohibits;  and  that  it  made  no  differ- 
ence, in  the  application  of  the  rule,  that  no  fraud  was  com- 
mitted, and  that  the  creditor  paid  a  fair  price  for  the  property. 
See  also  Mr.  Hill's  work  on  trustees,  2d  Am.  ed.,  158,  in  note, 
where  it  is  laid  down  that  a  mortgagee,  with  power  of  sale, 
cannot  purchase,  citing  Waters  v.  Qroom^  11  Clark  &  F.  684. 

We  scarcely  need  add  that  a  mortgagee,  without  power  of 
■ale,  may  purchase  the  same  as  he  could  at  sheriff's  sale  under 
execution  at  law;  because,  in  such  case,  he  has  no  duty  to  per- 
lorm  inconsistent  with  the  character  of  a  purchaser:  MurdocVs 
Case,  2  Bland  Ch.  468  [20  Am.  Dec.  381];  Lyon  v.  Jones,  6 
Humph.  633. 

The  court  did  not  err  in  denying  commissions  to  Hunter,  as 
trustee.  Though  the  English  rule  has  been  modified  in  this 
eoontry,  and  commissions  are  allowed  in  some  cases,  still  the 
trustee  is  entitled  to  none,  where,  as  in  this  case,  he  accepts 
^  the  trust  coupled  with  an  interest,  and  the  deed  expressly  pro- 
vides for  the  payment  of  the  expenses  of  the  trust,  but  is  silent 
as  to  whether  he  shall  have  compensation  for  his  trouble  and 
attBPtioHi 
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It  is  conceded  in  argament  that  Hunter  was  guilty  of  no 
actual  fraud  or  unfairness  in  the  sale  of  the  slaves;  he  was 
therefore  entitled  to  his  costs,  and  the  court  should  have  so 
decreed. 

The  decree,  except  so  much  of  it  as  denies  commissions  to 
Hunter,  must  be  reversed,  and  the  cause  remanded  to  the  court 
below,  with  the  following  directions:  that  under  the  directions 
of  the  court,  the  slaves,  Hannah  and  her  children,  be  re- 
exposed  to  public  sale  by  the  master  in  chancery,  or  other 
person  appointed  by  the  court  for  that  purpose;  that  the  slaves 
be  put  up  at  the  amount  of  the  former  sale,  and  interest  thereon 
from  the  date  of  such  sale  to  the  time  of  the  reoffering,  and 
if  they  shall  not  sell  for  more  than  that  sum,  the  sale  hereto- 
fore made  shall,  in  all  things,  stand  confirmed,  but  if  they 
shall  seir  beyond  that  sum,  then  the  former  sale  shall  be  held 
to  be  vacated;  that  the  costs  of  the  cause  in  the  court  below, 
together  with  the  necessary  expenses  attending  both  sales^  be 
paid  out  of  the  proceeds  of  the  sale;  and  that  the  residue  of 
such  proceeds  be  applied  and  disposed  of,  as  in  and  by  the 
deed  of  mortgage,  and  the  order  of  Looney,  assigned  to  the 
complainant,  is  directed. 

One  half  the  costs  in  this  court  will  be  decreed  against 
Imboden,  and  the  other  against  Hunter. 

Faibchild,  J.,  did  not  sit  in  this  case. 


Tbubtu  cannot  Sbll  and  But  the  same  property  beoaiue  of  the  aatago- 
niatio  interests  in  the  two  positions:  Tiadale  ▼.  TmUUe^  64  Am.  Deo.  775^  and 
note  784;  Remiek  ▼.  BtiUerJUld,  Id.  316;  Chorpemdn(f»  Affpeai^  72  Id.  789. 
When  the  trustee  purchases  at  his  own  sale,  the  eeatui  que  inut  may  hare  the 
sale  set  aside,  and  the  property  re-ezposed  for  sale:  8coU  ▼.  Freeland,  45  Id. 
310;  Harrison  v,  Mcffenry,  52  Id.  435,  and  notes  to  these  cases. 

Whxrb  MomoAOS  CoNTAnra  Powxr  ow  Sals,  the  mortgagee  may  become 
the  purchaser  at  a  sale  thereinunder:  Bergen  ▼.  BemneU,  2  Am.  Deo.  281| 
Carmm  v.  BkJcey,  35  Id.  440,  and  note  442. 

C01CFIN8ATION,  Tbusub  whkn  Emtetlid  to:  flee  OibitmU  0am,  17  Ail 
Deo.  257,  and  note  266. 
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MooRB  V.  Smaw.     Fbemont  V.  Flowbb. 

[17  CAUIOBinA,  190.] 

Uwwnm  BtAm  Patbtt  to  Lamd  ni  CAUfOBirxA,  lamed  apon  a  oonfimift* 
tioQ  of  daiint  held  under  grants  of  the  fonner  Mexican  govemment^  in* 
'  Taata  the  patentee  with  the  ownerahip  of  the  preeiona  metala  which  the 
land  may  contain. 

Owaor  OF  Act  of  CoNOBns  of  1£abch  3,  1861,  n  "to  aaoertain  and  aettle 
pmate  land  daima  in  OBlifQnua,"  and  it  doea  not  restrict  the  operation 
d  the  patenta  iaaned  by  the  United  Statea  npon  confirmation  of  the 
daima,  to  the  intereata  acqnired  by  the  claimanta  from  the  former  gov- 
ammant^  nor  cliRtingniah  the  patenta  ao  iaaned  from  other  patenta  iaaned 
by  the  United  Statea;  but  patenta  iaaned  nnder  the  act  are  withoat 
worda  of  leaeivation  or  limitation,  except  that  they  ahall  not  affect  third 


UvTBD  Srana  Land  PATxim  Vasb  to  PATnrra  Axx  Imtxeibt  of  the 
United  Statea,  whaterer  it  may  have  been,  in  everything  connected 
with  the  aoil;  in  eveiything  forming  a  portion  of  ita  bed  or  fixed  to  ita 
aarCaoe;  and  in  &ct,  in  eveiything  which  ia  embraced  within  the  aignifi- 
catico  of  the  term  "land.** 

UxiTiD  Statu  Ooouras  only  Poflmoir  of  Prxvatb  Pbofbhtob,  with 
reference  to  iti  real  property  within  the  limita  of  a  atate,  with  the  ex- 
ception that  anch  property  is  exempt  from  state  taxation;  and  ita  patent 
to  andi  propM-ty  ia  tiicrefore  anbject  to  the  aame  general  mlea  of  con- 
atonetion  which  apply  to  conyeyancea  of  individnala. 

jfrnftALS  OF  Gold  and  Silvkb  Pass  bt.  Ck>NVXTAiiGi  of  Lums  in  which 
they  are  contained,  nnleaa  expreaaly  reaerved. 

Om  SiPARATnnr  of  Mmoo  fbom  Spain,  Mnris  of  Ck>LD  axi>  Siltkb,  which 
vntQ  then  had  been  veated  in  the  Spaniah  crown,  paaaed  to  and  Tested 
in  the  Mexican  nation. 

VwuoL  MnoGAH  Law,  OovxRincKiiT  Grant  of  Minibal  Lanm  woold 
paaa  no  intereat  in  the  minerals,  but  merely  an  intereat  in  the  aoil  dia- 
tnet  from  that  in  the  minerala,  nnleaa  by  expreaa  worda  the  grant  paaaed 
minerals. 
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HonoBT  07  BrAsisa  Ststim  of  Working  Gk>Li>  akb  Szltbb  Mim8»  stated. 

At  Datb  of  Cession  of  Califobnia  to  United  States,  minerals  fflristing 
in  land,  which  had  not  been  discovered,  constitnted  proper^  of  the 
Mexican  nation,  and  hence  passed  by  the  cession  with  all  its  other  prop- 
erty within  the  limits  of  California  to  the  United  States. 

MiNXBAiJi  OF  Gold  and  Silveb,  Which  Passed  bt  Cession  of  Calhobhia 
to  the  United  States,  were  not  held  by  the  United  States  in  tmst  for  the 
fatore  state,  nor  did  the  ownership  of  snch  minerals  vest  in  the  state 
upon  her  admission  into  the  Union,  snch  ownership  not  being  an  ineidant 
of  sovereignty;  and  the  United  States  therefore  holds  such  minerals  jnst 
as  it  holds  any  other  pablio  property  which  it  acqoired  from  Mexico. 

Tebm.  **  Sovebeionty  "  13  Used  to  Express  the  supreme  political  authority 
of  an  independent  state  or  nation,  and  whatever  rights  are  essential  to 
the- existence  of  this  authority  are  rights  of  sovereignty,  as  the  right  to 
declare  war,  make  peace,  levy  taxes,  and  take  private  property  for  public 


Right  of  Sovereigntt  is  Vestted  in  People,  and  is  exercised  through  the 
joint  action  of  their  federal  and  state  governments.  To  the  federal 
government  is  delegated  the  exercise  of  certain  rights  or  powers  of  sov- 
ereignty; and  the  exercise  of  all  other  rights  of  sovereignty,  except  as 
expressly  prohibited,  is  reserved  to  the  people  of  the  respective  states,  or 
vested  by  them  in  their  local  governments. 

Ownership  of  Pbeoious  Metals  Found  in  Pctbuo  ob  Pbxtatb  Lands  is 
not  one  of  the  rights  of  sovereignty  which  the  United  States  held  in  trost 
for  future  states.  Such  ownership  stands  in  no  different  relation  to  the 
sovereignty  of  a  state  than  that  of  any  other  property  which  is  the  sub- 
ject of  barter  or  sale. 

Bt  Common  Law,  Riobt  to  Mines  of  Pbegious  Metau  was  not  aa  incident 
of  sovereignty,  but  a  personal  prerogative  of  the  king^  which  ooold  be 
alienated  at  his  pleasure. 

Action  to  determine  the  right  to  mineralfl  in  lands  in  Cali- 
fornia acquired  under  a  United  States  patent.  The  opinioo 
states  the  facts. 

W.  H,  Rhode8y  for  appellant  Smaw. 

Frank  Turk,  for  appellant  Flower. 

Charles  T.  Botts  and  P.  A.  MeRas^  for  respondent  Moore. 

Hall  McAllistery  for  respondent  Fremont. 

By  Court,  Field,  C.  J.  The  records  in  these  cases  present 
for  consideration  the  question,  whether  a  patent  of  the  United 
States  for  land  in  California,  issued  upon  a  confirmation  of  a 
claim  held  under  a  grant  of  the  former  Mexican  govemmenti 
invests  the  patentee  with  the  ownership  of  the  precious  metals 
which  the  land  may  contain.  In  the  first  case,  the  complaint 
alleges  that  in  March,  1860,  the  plaintiff  was  seised  in  fee  and 
possessed  of  a  tract  of  mineral  land  situated  in  Butte  county, 
by  virtue  of  a  grant  issued  by  Pio  Pico,  governor  of  California, 
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to  Dionisio  and  Maximo  Fernandez,  on  the  twelfth  of  Jane« 
1846,  and  a  patent  of  the  United  States,  issued  on  the  £rar- 
teenth  of  October,  1857,  pursuant  to  the  act  of  congress  of 
March  S,  1851,  for  the  settlement  of  private  land  claims  in 
California;  and  that  whilst  thus  seised,  the  defendant  entered 
upon  the  premises,  and  extracted  and  removed  from  the  same 
large  quantities  of  gold,  of  the  value  of  four  hundred  dollars, 
^' which  gold  was  a  part  and  parcel  of  the  said  premises,  and 
as  such  was  and  is  the  property "  of  the  plaintiff;  and  con- 
cludes with  a  demand  for  damages  to  the  amount  of  the 
alleged  value  of  the  gold  thus  extracted  and  removed.  To 
the  complaint  the  defendant  demurred,  upon  various  grounds, 
the  substance  of  which  is,  that  the  title  of  the  plaintiff,  as  dis- 
closed therein,  was  of  such  a  character  as  to  vest  in  him  only 
the  ownership  of  the  soil,  without  any  interest  in  the  minerals 
of  gold  and  silver  which  it  contained. 

In  the  second  case,  the  complaint  alleges  that  on  the  nine- 
teenth of  February,  1856,  the  plaintiff  was  seised  in  fee  and 
possessed  of  certain  premises  situated  in  Mariposa  county,  and 
has  been  thus  seised  and  possessed  ever  since;  that  the  prem- 
ises contain  large  and  valuable  veins  and  mines  of  gold  and 
gold-bearing  quartz;  that  in  November,  1860,  the  defendant 
entered  upon  the  premises  and  extracted  from  the  soil  thereof 
five  pounds  of  gold  and  ten  tons  of  gold-bearing  quartz,  of  the 
value  of  two  thousand  dollars,  then  and  ever  since  the  prop- 
erty of  the  plaintiff,  and  removed  the  same  and  converted 
them  to  his  own  use;  that  the  plaintiff  has  demanded  of  the 
defendant  the  delivery  of  this  property,  which  is  refused,  and 
that  the  defendant  still  unjustly  detains  the  same;  and  con- 
cludes with  a  demand  of  judgment  for  its  possession,  or  for  its 
value,  in  case  a  delivery  cannot  be  had. 

The  answer  of  the  defendant  admits  the  several  allegations 
of  the  complaint,  except  as  to  the  ownership  of  the  plaintiff  of 
the  gold  and  gold-bearing  quartz;  and  avers  that,  though  the 
plaintiff  is  seised  in  fee  of  the  premises,  '^  he  has  not  now,  and 
never  has  had,  any  ownership  of,  or  property  or  interest  in,  the 
gold  or  gold-bearing  quartz  contained  in  the  soil  thereof; "  and 
in  the  first  count,  that  they  are  ''  the  absolute  and  exclusive 
property  of  the  state  of  California; "  and  in  the  second  count, 
that  they  are,  in  like  manner,  "the  absolute  and  exclusive 
property  of  the  United  States." 

Ilie  case  was  presented  to  the  court  below  upon  an  agreed 
lUlement  of  fSacts,  and  appears  to  be  an  amicable  suit  for  the 
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porpoee  of  detennining  the  question  whether  the  precioiiB 
metals  passed  to  Fremont  with  the  land  in  which  they  axe 
contained,  under  the  patent  of  the  United  States.  The  agreed 
statement  relates  principally  to  the  grant  to  Alvarado,  under 
which  Fremont  claimed  the  land  in  Mariposa,  the  confirma^ 
tion  of  his  claim,  and  the  proceedings  following  such  con- 
firmation, and  the  patent  issued  to  him.  The  grant  was  the 
subject  of  elaborate  consideration  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Fremont  y.  United  States^  17  How. 
542,  and  in  the  report  of  the  case  it  is  set  forth  at  length,  to- 
gether with  the  petition  upon  which  it  was  made.  It  is  suffi- 
cient for  the  present  case  to  state,  that  the  grant  was  issued  to 
Alvarado  in  1844,  by  Micheltorena,  the  then  governor  of  Califor- 
nia; that  it  was  of  a  tract  of  land  known  as  ''Las  Mariposas/' 
to  the  extent  of  ten  square  leagues;  that  Alvarado  conveyed 
his  interest  in  the  tract  to  Fremont  in  1847;  that  the  validity 
of  the  grant  was  determined  by  the  supreme  court  in  Decem- 
ber, 1854,  and  in  pursuance  of  the  mandate  of  that  court,  a 
final  decree  of  confirmation  was  entered  by  the  district  court 
in  June,  1855;  that  in  July  following  the  ten  leagues  were 
surveyed  and  segregated  from  the  general  tract  embraced 
within  the  exterior  boundaries  designated  in  the  grant,  under 
the  direction  of  the  surveyor-general  of  the  United  States  for 
California;  that  the  survey  was  subsequently  approved  by 
that  officer,  and  that  upon  the  survey  and  decree  of  con- 
firmation a  patent  was  issued  by  the  United  States  on  the 
nineteenth  of  February,  1856,  signed  by  the  president,  and 
countersigned  by  the  acting  recorder  of  the  general  land-office 
at  Washington,  and  bearing  the  seal  of  that  office.  The 
patent  refers  to  the  grant,  and  the  proceedings  taken  for  the 
confirmation  of  the  claim  of  Fremont  thereunder,  the  judg- 
ment of  the  supreme  court,  and  the  final  decree  of  the  district 
court,  the  survey  in  pursuance  thereof  and  its  approval,  and 
concludes  with  the  following  granting  clause:  ''That  the  United 
States  of  America,  in  consideration  of  the  premises,  and  pur- 
suant to  the  provisions  of  the  act  of  congress  aforesaid  of  the 
third  of  March,  1851,  have  given  and  granted,  and  by  these 
presents  do  give  and  grant,  unto  the  said  John  C.  Fremont,  as 
alienee  of  Juan  B.  Alvarado,  and  to  his  heirs,  the  tract  of  land 
embraced  and  described  in  the  foregoing  survey,  to  have  and 
to  hold  the  said  tract,  with  the  appurtenances,  unto  the  said 
John  C.  Fremont,  as  alienee  of  the  said  Juan  B.  Alvarado, 
and  to  his  heirs  and  assigns  forever.''    This  patent  embraces 
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the  premues  deflcribed  in  the  complaint,  from  which  the  gold 
and  gold*bearing  qnartz  in  controversy  were  extracted  and 
removed.  All  claim  for  damages  for  the  entry  upon  the 
premises,  and  the  disturbance  of  the  soil,  are  expressly  waived, 
and  the  claim  of  the  plaintiff,  and  the  defense  of  the  defend- 
ant, both  made  to  rest  exclusively  upon  the  question,  whether 
the  plaintiff  has  a  right  of  property  in  the  gold  and  gold- 
bearing  quarts,  for  the  recovery  of  which  the  action  is  brought. 
At  the  time  the  grants  to  the  Fernandezes  and  to  Alvarado 
were  issued,  it  was  the  established  doctrine  of  the  Mexican  law 
that  all  mines  of  gold  and  silver  in  the  country,  though  found 
in  the  lands  of  private  individuals,  were  the  property  of  the 
nation.  No  interest  in  the  minerals  passed  by  a  grant  from 
the  government  of  the  land  in  which  they  were  contained, 
without  express  words  designating  them.  By  the  ordinary 
grant  of  land,  only  an  interest  in  the  surface  or  soil,  distinct 
from  the  property  in  the  minerals,  was  transferred.  The  Mexi- 
can law  on  this  subject  was  derived  from  the  Spanish  law, 
differing  from  it  only  in  the  particulars  occasioned  by  the 
change  in  the  government  of  Mexico  following  the  separation 
of  the  latter  country  from  the  Spanish  monarchy.  Under 
Spain,  the  mines  constituted  the  property  of  the  crown,  as  part 
of  the  royal  patrimony.  It  was  so  declared  in  various  laws  at 
an  ancient  period.  By  a  law  of  the  Partidas,  which  was  pro- 
mulgated as  early  as  1343,  it  was  declared  that  the  mines  were 
BO  vested  in  the  king  that  they  did  not  pass  in  his  grant  of ' 
the  land,  though  not  excepted  in  t^rms:  Law  5,  tit.  15,  p.  2. 
By  a  law  of  Alphonso  XI.,  all  mines  of  silver  and  gold,  and  of 
oUier  metals,  and  the  produce  of  the  same,  were  declared  to 
be  the  property  of  the  crown,  and  no  one  was  allowed  to  work 
them,  except  by  special  license  or  grant,  or  unless  authorized 
by  immemorial  prescription:  Rockwell's  Spanish  and  Mexican 
Laws,  126.  By  a  law  of  John  I.,  this  rale  was  modified,  and  a 
general  license  was  granted  to  all  persons  to  search  for  and 
work  the  mines  in  their  own  lands,  and  by  permission  of  the 
owners,  in  the  lands  of  others,  and  to  retain  one  third  of  the  net 
produce,  the  balance  to  be  rendered  to  the  king:  Rockwell's 
Spanish  and  Mexican  Laws,  126.  Under  this  law,  few  mines 
were  discovered  and  worked,  owing  in  part,  as  was  supposed, 
to  the  &ct  that  a  great  proportion  of  the  mines  of  the  country 
had  been  previously  granted  to  noblemen,  and  others  with 
bishoprics,  arch-bishoprics,  and  provinces,  with  exclusive  privi- 
leges.   To  remove  the  obstacles  thus  interposed  to  the  dis- 
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covery  and  development  of  the  mineral  wealth  of  the  oountryy 
Philip  II.,  by  a  decree  promulgated  on  the  tenth  of  January, 
1559,  annulled  all  previous  exclusive  grants  made  by  himself 
or  his  predecessors,  except  in  those  cases  where  the  mines  were 
at  the  time  worked;  and  resumed  and  incorporated  into  his 
patrimony  all  the  mines  of  gold,  silver,  and  quicksilver  in  his 
kingdom,  wherever  found,  ^'whether  in  public,  municipal,  or 
vacant  lands,  or  in  inheritances,  places,  and  soils  of  individ- 
uals:" Halleck's  Mining  Laws  of  Spain  and  Mexico,  6. 
The  object  of  this  incorporation  was  not  to  restrict  to  the  king 
the  right  to  search  for  and  work  the  mines,  but  to  extend  this 
right  freely  to  all  persons.  Accordingly,  in  the  second  article 
of  the  decree,  the  king  granted  permission  and  authority  to  all 
his  subjects  and  native  citizens  to  search  for  and  work  mines 
of  gold  and  silver  in  all  lands  of  the  kingdom,  with  certain 
specified  exceptions;  subject,  however,  to  the  payment  to  the 
crown  of  a  certain  proportion  of  the  Let  produce  derived  from 
the  mines  discovered.  From  the  promulgation  of  this  decree, 
the  ownership  of  the  precious  metals  by  the  sovereign  through** 
out  the  dominions  of  the  Spanish  monarchy  was,  in  all  subse* 
quent  legislation,  fully  recognized,  and  the  policy  of  allowing 
all  persons  to  search  for,  and  upon  discovery  to  work,  the 
mines,  was  rigidly  followed. 

Various  ordinances  prescribing  the  extent  of  the  acquisitiona 
which  might  be  made  by  individuals  by  discovery,  and  thf 
manner  in  which  the  incipient  right  thus  obtained  should  be 
authenticated,  perfected,  and  maintained,  were  passed  at  differ 
ent  periods.  It  is  unnecessary  for  the  present  case  to  refer  par 
ticularly  to  their  provisions.  It  is  sufficient  to  state  that  the; 
required  a  registry  of.  the  discovery  before  certain  public  offi- 
cers, and  that  the  registry,  when  made,  operated  as  a  conces- 
sion of  the  mine  to  the  discoverer,  subject  to  certain  conditions 
They  all  proceeded  upon  the  admitted  right  of  the  crown  to  the 
minerals.  Those  established  on  the  twenty-second  of  August^ 
1584,  and  generally  designated  as  the  "new  ordinances,"  to 
distinguish  them  from  regulations  of  an  earlier  date  known  as 
the  ^^old  ordinances,"  whilst  revoking  all  previous  laws,  edicts, 
privileges,  and  customs,  in  express  terms  excepted  the  decree 
of  January  10,  1559,  so  far  as  it  vested  in  the  crown  all  mines 
of  gold  and  silver  and  quicksilver,  and  annulled  all  grants 
which  had  been  previously  made.  These  ordinances  were  in 
force,  not  only  in  Spain,  but  in  New  Spain,  which  included 
California,  until  the  year  1783.    In  this  latter  year,  the  king 
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gaTo  his  appioval  to  the  code  of  mizung  ordinances  framed  for 
New  Spain  by  the  general  tnining  tribunal  formed  in  1778,  and 
ordered  that  all  their  contents  should  be  regarded  as  ^'  law  and 
statute,  positive  and  perpetual,"  and  be  "  inviolably  observed, 
notwithstanding  any  other  laws,  ordinances,  establishments, 
customs,  or  practices  to  the  contrary;"  which,  so  far  as  ^xist* 
ing,  were  thereby  expressly  revoked.  These  ordinances  were 
published  by  proclamation  of  the  viceroy  throughout  New 
Spain  in  January,  1784.  In  the  first  article  of  the  fifth  title, 
they  declare  that  the  mines  are  the  property  of  the  royal 
crown,  as  ''well  by  their  nature  and  origin  as  by  their  reunion, 
declared  in  law  4,  title  13,  book  6,  of  the  Nueva  Recopilacion." 
The  law  thus  named  is  the  decree  of  Philip  II.,  of  January 
10, 1559,  to  which  we  have  already  referred. 

Upon  the  separation  of  Mexico  from  Spain,  the  mines, 
which  until  that  })eriod  were  vested  in  the  Spanish  crown, 
passed  to  and  vested  in  the  Mexican  nation.  Upon  this  sub- 
ject, Lares,  a  distinguished  Mexican  writer,  says: 

*'The  Mexican  nation,  having  been  declared  free  and  inde* 
pendent  of  the  Spanish  government  and  of  every  other  power, 
the  seigniory  of  the  king  of  Spain  over  the  mines  absolutely 
terminated  in  like  manner  as  terminated  all  the  dominion  and 
sovereignty  which  he  might  have  exercised  over  the  territory 
of  the  nation.  What  are,  then,  the  principles  recognized  at 
present  by  legislation  in  regard  to  the  mines? 

''The  legislator  has  not  occupied  himself  at  all  in  making 
a  formal  declaration  upon  the  matter,  like  that  which  was 
made  in  France  in  1791,  nor  upon  a  regulation,  complete  and 
definite,  like  that  of  1810;  but  in  those  partial  provisions 
which  he  has  made  upon  the  branch  of  mining,  he  has  recog- 
nixed,  in  a  manner  implied,  but  clear  and  evident,  the  princi- 
ple that  the  mines  belong  to  the  nation;  declaring  expressly 
that  to  it  alone  does  it  appertain  to  grant  this  class  of  prop- 
erty. Thus  it  is  that  in  the  decree  of  the  general  congress  of 
October  7, 1823,  enabling  foreigners  to  make  with  the  owners 
of  mines  contracts  for  every  kind  of  supplies,  even  to  the  ex- 
tent of  acquiring  in  ownership  shares  in  the  operations  which 
they  supply,  he  reminds  them  that  they  have  to  remain  sub- 
ject in  everjrthing  to  our  ordinances  for  the  working  of  the 
mines,  and  to  the  other  obligations  and  charges  under  which 
the  nation  grants  the  ownership  of  such  parcels  of  ground  to 
€Tery  citizen. 

"Two  principles,  each  most  important,  the  legislator  recog* 
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nizes  in  this  notable  disposition:  1.  That  the  ordinances  of 
mining  are  in  force,  and  by  them  must  be  regulated  the  work- 
ing of  the  mines;  2.  That  it  is  the  nation  which  grants  the 
ownership  of  the  mines.  But  how  could  the  nation  grant  that 
which  it  has  not?  And  how  would  it  be  able  to  give  to  one 
that  which  it  might  have  acknowledged  to  belong  to  another? 
The  law,  therefore,  has  not  recognized  the  property  of  the 
'mine'  to  be  in  the  owner  of  the  field,  but  has  made  it  to  con- 
sist in  the  grant  which  the  nation  makes  to  him  who  registers 
or  denounces  it  in  conformity  with  the  ordinance. 

''The  same  was  the  conception  of  the  decree  of  March  11, 
1842,  which  empowered  foreigners  to  acquire  real  property. 
In  speaking  of  the  mines,  it  empowers  them  to  acquire  in 
ownership  those  of  which  they  should  be  the  discoverers,  in 
conformity  to  the  ordinance  upon  that  branch.  Here,  again, 
is  seen  united  the  ownership  with  the  grant,  through  the  me* 
dium  of  the  discovery,  in  the  terms  which  the  ordinance  pre- 
scribes. 

''There  is,  therefore,  no  doubt  that  our  legislation,  like  the 
French,  distinguishes  the  property  of  the  soil  from  that  of  the 
mine;  recognizes  that  only  the  nation  can  grant  the  latter 
property;  and  establishes  that  the  grant  is  made  in  the  man- 
ner which  is  determined  in  the  ordinance  of  1783:"  Lares's 
Derecho  Administrativo,  91,  93. 

The  minerals  thus  vested  under  the  Spanish  monarchy  in 
the  crown — and  after  the  separation  of  Mexico,  in  the  nation — 
did  not  pass,  as  we  have  already  stated,  by  the  ordinary  grant 
of  land,  without  express  words  of  designation.  Such  grant 
transferred  only  an  interest  in  the  soil  distinct  from  that  of 
the  minerals.  The  interest  in  the  minerals  was  conveyed, 
through  the  operation  of  the  mining  ordinances,  by  registry  of 
discovery,  or  by  proceedings  upon  denouncement  when  a  mine, 
once  discovered  and  registered,  had  been  abandoned  or  for- 
feited. At  the  date  of  the  cession  of  California  to  the  United 
States,  no  minerals  of  gold  or  silver  had  been  discovered  in 
the  land  embraced  by  the  grant  to  the  Fernandezes  or  by  the 
grant  to  Alvarado;  and  of  course  no  proceedings  had  been 
taken  by  which  any  individual  interest  in  them  was  acquired 
from  the  government.  They  constituted,  therefore,  at  that 
time  the  property  of  the  Mexican  nation,  and  by  the  cession 
passed,  with  all  other  property  of  Mexico  within  the  limits  of 
California,  to  the  United  States. 

We  do  not  understand  that  this  conclusion  ia  controverted 
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by  the  defendants;  but  two  poeitionB  are  advanced  by  them 
which,  thongh  inconsistent  with  each  other,  would,  if  sus- 
tained, be  equally  availing  against  the  claims  of  the  plaintiffs: 
1.  That  the  minerals  of  gold  and  silver  which  passed  by  the 
cession  were  held  by  the  United  States  in  trust  for  the  future 
state,  and  that  upon  the  admission  of  California  the  owner- 
ship of  them  vested  in  her;  and  2.  That  the  minerals  remain 
the  property  of  the  United  States,  and  did  not  pass  by  their 
patents. 

The  first  position  finds  support  in  the  decision  of  Hicks  v. 
Bdlj  3  CaL  219,  where  this  court  held  that  the  mines  of  gold 
and  silver  found  in  the  public  lands  are  the  property  of  the 
state  by  virtue  of  her  sovereignty,  and  assumed  that  similar 
mines  in  the  lands  of  private  citizens  also  belonged  to  her  by 
the  same  right.  That  decision  has  not  met  the  approbation  of 
the  profession  or  retained  the  approbation  of  the  distinguished 
judge  who  delivered  it.  The  question  as  to  the  ownership  of 
the  minerals  was  not  raised  by  counsel,  and  its  determination 
was  not  required  for  the  disposition  of  the  case.  But  inde- 
pendent of  this  consideration,  which  only  goes  to  the  force  of 
the  decision  as  authority,  we  are  clear  that  the  doctrine  there 
advanced  cannot  be  sustained.  It  is  undoubtedly  true  that 
the  United  States  held  certain  rights  of  sovereignty  over  the 
territory  which  is  now  embraced  within  the  limits  of  California, 
ooly  in  trust  for  the  future  state,  aad  that  such  rights  at  once 
vested  in  the  new  state  upon  her  admission  into  the  Union. 
But  the  ownership  of  the  precious  metals  found  in  public  or 
private  lands  was  not  one  of  those  rights.  Such  ownership 
stands  in  no  difierent  relation  to  the  sovereignty  of  a  state 
than  that  of  any  other  property  which  is  the  subject  of  barter 
and  sale.  Sovereignty  is  a  term  used  to  express  the  supreme 
political  authority  of  an  indei)endent  state  or  nation.  What- 
ever rights  are  essential  to  the  existence  of  this  authority  are 
rights  of  sovereignty.  Thus  the  right  to  declare  war,  to  make 
treaties  of  peace,  to  levy  taxes,  to  take  private  property  for 
public  uses,  termed  the  right  of  eminent  domain,  are  all  rights 
of  sovereignty,  for  they  are  rights  essential  to  the  existence  of 
supreme  political  authority.  In  this  country,  this  authority  is 
vested  in  the  people,  and  is  exercised  through  the  joint  action 
of  their  federal  and  state  governments.  To  the  federal  gov- 
ernment is  delegated  the  exercise  of  certain  rights  or  powers  of 
9o^9esAfgaij\  and  with  respect  to  sovereignty,  rights  and  powers 
are  synonymous  terms;  and  the  exercise  of  all  other  rights  of 
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sovereignty,  except  as  expressly  prohibited,  is  reserved  to  the 
people  of  the  respective  states;  or  vested  by  them  in  their  local 
governments.  When  we  say,  therefore,  that  a  state  of  the 
Union  is  sovereign,  we  only  mean  that  she  possesses  supreme 
political  authority,  except  as  to  those  matters  over  which  such 
authority  is  delegated  to  the  federal  government,  or  prohibited 
to  the  states;  in  other  words,  that  she  possesses  all  the  rights 
and  powers  essential  to  the  existence  of  an  independent  politi- 
cal organization,  except  as  they  are  withdrawn  by  the  provis- 
ions of  the  constitution  of  the  United  States.  To  the  existence 
of  this  political  authority  of  the  state — ^this  qualified  sover- 
eignty, or  to  any  part  of  it — the  ownership  of  the  minerals  of 
gold  and  silver  found  within  her  limits  is  in  no  way  essential. 
The  minerals  do  not  differ  from  the  great  mass  of  property, 
the  ownership  of  which  may  be  in  the  United  States,  or  in  in- 
dividuals without  afiecting  in  any  respect  the  political  juris- 
diction of  the  state.  They  may  be  acquired  by  the  state  as 
any  other  property  may  be,  but  when  thus  acquired,  she  will 
hold  them  in  the  same  manner  that  individual  proprietors 
hold  their  property,  and  by  the  same  right — ^by  the  right  of 
ownership,  and  not  by  any  right  of  sovereignty. 

In  Hicka  v.  Bell,  3  Cal.  219,  the  court  states  correctly  that, 
according  to  the  common  law  of  England,  mines  of  gold  and 
silver  were  the  exclusive  property  of  the  crown,  and  did  not 
pass  in  a  grant  of  the  king  under  the  general  designation  of 
lands  or  mines;  but  it  assumes  that  this  right  of  the  crown — ^this 
regalian  right — vested  in  the  state.  "It  is  hardly  necessary," 
in  the  language  of  the  opinion,  "at  this  period  of  our  history, 
to  make  an  argument  to  prove  that  the  several  states  of  the 
Union,  in  virtue  of  their  respective  sovereignties,  are  entitled 
to  the  jura  regalia  which  pertained  to  the  king  at  common 
law."  It  is  in  this  assumption  that  the  error  of  the  decision 
consists.  Under  the  general  designation  of  jura  regalia  are 
comprehended,  not  only  those  rights  which  pertain  to  the 
political  character  and  authority  of  the  king,  but  also  those 
rights  which  are  incidental  to  his  regal  dignity,  and  may  be 
severed  at  his  pleasure  from  the  crown  and  vested  in  his  sub- 
jects. It  is  only  to  certain  rights  of  the  first  class  that  the 
states,  by  virtue  of  their  respective  sovereignties,  are  entitled. 
It  is  to  the  second  class  that  the  right  to  the  mines  of  gold  and 
silver  belongs. 

In  the  great  case  of  Queen  v.  Earl  of  Northumberland^  1 
Plowd.  310,  which  was  argued  befine  the  barons  of  the  ex* 
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chequer  and  all  the  juBtices  of  England,  it  was  held  by  their 
unanimous  judgment,  ^'tbat  by  the  law  all  mines  of  gold  and 
silver  within  the  realm,  whether  they  be  in  the  lands  of  the 
queen  or  of  subjects,  belong  to  the  queen  by  prerogative,  with 
liberty  to  dig  and  carry  away  the  ores  thereof,  and  with  other 
such  incidents  thereto  as  are  necessary  to  be  used  for  the  get* 
ting  of  the  ore;"  and  also,  ''that  a  mine  royal,  either  of  base 
metal,  containing  gold  or  silver,  or  of  pure  gold  and  silver 
only,  may,  by  the  grant  of  the  king,  be  severed  from  the  crown, 
and  be  granted  to  another,  for  it  is  not  an  incident  inseparable 
to  the  crown,  but  may  be  severed  from  it  by  apt  and  precise 
words."  This  case  was  decided  in  1568,  during  the  reign  of 
Queen  Elizabeth,  and  continues  unto  this  day  an  authoritative 
exposition  of  the  doctrine  of  the  common  law.  It  is  conclusive 
to  the  point  that  the  right  to  the  mines  was  not  regarded  by 
that  law  as  an  incident  of  sovereignty,  but  was  regarded  as  a 
personal  prerogative  of  the  king,  which  could  be  alienated  at 
his  pleasure. 

No  reasons  in  support  of  the  prerogative  are  stated  in  the 
resolution  of  the  judges,  and  those  advanced  in  argument  by 
the  queen's  counsel  would  be  without  force  at  the  present  time. 
Onslow,  the  queen's  solicitor,  says  Plowden,  ''alleged  three 
reasons  why  the  king  shall  have  mines  and  ores  of  gold  and 
silver  within  the  realm,  in  whatsoever  land  they  are  found. 
The  first  was  in  respect  to  the  excellency  of  the  thing,  for  of 
all  things  which  the  soil  within  this  realm  produces  or  yields, 
gold  and  silver  is  the  most  excellent;  and  of  all  persons  in  the 
realm  the  king  is,  in  the  eye  of  the  law,  most  excellent.  And 
the  common  law,  which  is  founded  upon  reason,  appropriates 
everything  to  the  person  whom  it  best  suits,  as  common  and 
trivial  things  to  the  common  people,  things  of  more  worth  to 
persons  in  a  higher  and  superior  class,  and  things  most  excel- 
lent to  those  persons  who  excel  all  others;  and  because  gold  and 
silver  are  the  most  excellent  things  which  the  soil  contains,  the 
law  has  appointed  them  (as  in  reason  it  ought)  to  the  person 

who  is  most  excellent,  and  that  is  the  king The  second 

reason  was  in  respect  of  the  necessity  of  the  thing.  For  the 
king  is  the  head  of  the  weal-public,  and  the  subjects  are  his 
members;  and  the  office  of  the  king,  to  which  the  law  has  ap- 
pointed him,  is  to  preserve  his  subjects;  and  their  preservation 
consists  in  two  things,  viz.,  in  an  army  to  defend  them  against 
hostilities,  and  in  good  laws.  And  an  army  cannot  be  had 
and  maintained   without  treasure,  for  which  reason  some 
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authors,  in  their  books,  call  treasure  the  sinews  of  war;  and 
therefore,  inasmuch  as  Grod  has  created  mines  within  this 
realm,  as  a  natural  provision  of  treasure  for  the  defense  of  the 
realm,  it  is  reasonable  that  he  who  has  the  government  and 
care  of  the  people,  whom  he  cannot  defend  without  treasure, 

should  have  the  treasure  wherewith  to  defend  them 

The  third  reason  was  in  respect  of  its  convenience  to  the  sub- 
jects, in  the  way  of  mutual  commerce  and  traffic.  For  the 
subjects  of  the  realm  must,  of  necessity,  have  intercourse  or 
dealing  with  one  another,  for  no  individual  is  furnished  with 
all  necessary  commodities,  but  one  has  need  of  the  things 
which  another  has,  and  they  cannot'sell  or  buy  together  with- 
out coin And  if  the  subject  should  have  it  (the  ore  of 

gold  or  silver),  the  law  would  hot  permit  him  to  coin  it,  nor 
put  a  print  or  value  upon  it,  for  it  belongs  to  the  king  only  to 
fix  the  value  of  coin,  and  to  ascertain  the  price  of  the  quantity, 
and  to  put  the  print  upon  it,  which  being  done,  the  coin  becomes 
current  for  so  much  as  the  king  has  limited.  But  if  the  sub- 
ject should  have  the  ore  of  gold  and  silver  which  is  found  in 
his  land,  he  could  not  convert  it  into  coin,  nor  put  any  print 
or  value  on  it.  For  if  he  makes  coin,  it  was  high  treason  by 
the  common  law  before  the  statute  of  25  Edw.  III.,  c.  2,  as  it 
appears  by  the  twenty-third  assizes,  where  a  woman  was  burned 
for  forging  or  counterfeiting  money;  and  it  was  high  treason 
to  the  king,  because  he  has  the  sole  power  to  make  money. 
So  that  the  body  of  the  realm  would  receive  no  benefit  or  ad- 
vantage if  the  subject  should  have  the  gold  and  silver  found 
.n  mines  in  his  land;  but  on  the  other  hand,  by  appropriating 
it  to  the  king,  it  tends  to  the  universal  benefit  of  all  the  sub- 
jects, in  making  their  king  able  to  defend  them  with  an  army 
against  all  hostilities;  and  when  he  has  put  the  print  and  value 
upon  it,  and  has  dispersed  it  among  his  subjects,  they  are 
thereby  enabled  to  carry  on  mutual  commerce  with  one  an- 
other, and  to  buy  and  sell  as  they  have  occasion,  and  to  traffic 
at  their  pleasure.  Therefore,  for  these  reasons,  viz.,  for  the 
excellency  of  the  thing,  and  for  the  necessity  of  it,  and  the 
convenience  that  will  accrue  to  the  subjects,  the  common  law, 
which  is  no  other  than  pure  and  tried  reason,  has  appropriated 
the  ore  of  gold  and  silver  to  the  king,  in  whatever  land  it  be 
found." 

It  would  be  a  waste  of  time  to  show  that  none  of  the  rea- 
sons thus  advanced  in  support  of  the  right  of  the  crown  to 
the  mines  can  avail  to  sustain  any  claim  of  the  state  to  them. 
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The  state  takes  no  property  by  reason  of  "the  excellency  of 
the  thing/'  and  taxation  famishes  all  the  requisite  means  for 
the  expenses  of  govemment.  The  convenience  of  citizens  in 
commercial  transactions  is  undoubtedly  promoted  by  a  supply 
of  coin,  and  the  right  of  coinage  appertains  to  sovereignty. 
But  the  exercise  of  this  right  does  not  require  the  ownership 
of  the  precious  metals  by  the  state,  or  by  the  federal  govern- 
ment, where  this  right  is  lodged  under  our  system,  as  the  ex- 
perience of  every  day  demonstrates. 

The  right  of  the  crown,  whatever  may  be  the  reasons  as- 
signed for  its  maintenance,  had  in  truth  its  origin  in  an  arbi- 
trary exercise  of  power  by  the  king,  which  was  at  the  time 
justified  on  the  ground  that  the  mines  were  required  as  a 
source  of  revenue.  The  same  regalian  right  was  recognized 
on  the  continent  as  in  England,  and  of  its  origin,  Gamboa,  in 
his  commentary  on  the  mining  ordinances  of  Philip  IL,  thus 
speaks:  "Upon  the  breaking  up  of  the  Roman  empire,  the 
princes  and  states,  which  declared  themselves  independent, 
appropriated  to  themselves  those  tracts  of  ground  in  which 
nature  has  dispensed  her  most  valuable  products  with  more 
than  ordinary  liberality,  which  reserved  portions  or  rights 
were  called  'rights  of  the  crown.'  Among  the  chief  of  the 
valuable  products  are  the  metallic  ores  of  the  first  class,  as 
thoee  of  gold  and  silver  and  other  metals  proper  for  forming 
money,  which  it  is  essential  for  sovereigns  to  be  provided  with 
in  order  to  support  their  war-like  armaments  by  sea  and  land, 
to  provide  for  the  public  necessities,  and  to  maintain  the  good 
govemment  of  their  dominions." 

It  follows  from  the  views  we  have  thus  expressed,  that  the 
fint  position  advanced  by  the  defendants  cannot  be  sustained; 
that  the  gold  and  silver  which  passed  by  the  cession  from 
Mexico  were  not  held  by  the  United  States  in  trust  for  the 
future  state;  that  the  ownership  of  them  is  not  an  incident  of 
any  right  of  sovereignty;  that  the  minerals  were  held  by  the 
United  States  in  the  same  manner  as  they  held  any  other 
public  property  which  they  acquired  from  Mexico;  and  that 
their  ownership  over  them  was  not  lost,  or  in  any  resi)ect  im- 
paired, by  the  admission  of  California  as  a  state. 

The  second  position  of  the  defendants  is,  that  if  the  minerals 
did  not  vest  in  the  state  by  her  admission  into  the  Union,  tliey 
remained  the  property  of  the  United  States,  notwithstanding 
their  patents  to  the  Fernandezes  and  to  Fremont.  This  position 
is  not  based  upon  any  language  of  the  patents,  for  it  is  ad- 
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mitted  that  their  terms  of  grant  would  operate,  in  case  of  a 
conveyance  of  an  individual,  to  pass  all  the  interest  which  the 
grantor  could  possess  in  the  land.  It  is  based  upon  the  sup- 
position that  as  the  act  of  March  3,  1851,  provides  for  the 
recognition  and  confirmation  of  the  rights  acquired  by  the 
grants  from  Mexico,  the  patents  were  only  intended  as  evidence 
on  the  part  of  the  United  States  of  such  recognition  and  con* 
firmation.  By  those  grants,  as  we  have  seen,  no  interest  in 
the  minerals  of  gold  and  silver  passed  to  the  grantees,  and  if 
the  patents  amount  only  to  an  acknowledgment  of  the  rights 
derived  from  the  former  government,  that  interest  still  remains 
in  the  United  States.  This  view  of  the  patents  is  not  justified 
by  any  provisions  of  the  act.  The  object  of  the  act  is  to  "  as- 
certain and  settle "  private  land  claims  in  California.  This 
object  is  declared  in  the  first  section.  It  is  not  merely  to 
ascertain  but  '^to  settle"  the  claims;  that  is,  to  establish 
them — ^to  perfect  them  by  placing  them,  so  far  as  the  govern- 
ment is  concerned,  beyond  controversy.  This  ascertainment 
is  intrusted  by  the  act  to  a  board  of  commissioners,  and  to  the 
courts.  By  proceedings  before  them,  the  validity  of  the  claims 
is  determined;  yet  little  benefit  would  result  to  the  claimants 
from  such  determination  if  the  act  required  or  authorized 
nothing  farther.  Many  of  the  claims  held  in  this  state  fall 
far  short,  even  when  confirmed,  of  being  available  titles;  some 
are  mere  inchoate  titles;  some  are  equitable  titles;  and  some 
are  to  specific  quantities  of  land  situated  within  boundaries 
embracing  a  much  larger  extent.  The  act,  therefore,  provides 
for  proceedings  to  be  taken  after  the  claims  have  been  sub- 
jected to  the  investigation  of  the  board  and  the  courts.  The 
lands  claimed  are  to  be  surveyed  and  segregated  from  the 
public  domain  by  the  officers  of  the  government,  and  patents 
are  to  issue  to  the  claimants.  The  issuance  of  the  patents 
*  does  not  depend  upon  the  character  of  the  claims — ^whether 
they  be  legal  or  merely  equitable,  or  whether  they  be  of  specific 
tracts  or  fioating  interests.  It  depends  solely  upon  the  recog- 
nition of  their  validity  by  the  decree  of  confirmation.  "  For 
all  claims  finally  confirmed,"  reads  the  act,  '^  by  the  said  com- 
missioners, or  by  the  said  district  or  supreme  court,  a  patent 
shall  issue  to  the  claimant  upon  his  presenting  to  the  general 
land-office  an  authentic  certificate  of  such  confirmation,  and 
a  plat  or  survey  of  the  said  land,  duly  certified  and  approved 
by  the  surveyor-general  of  California." 
There  is  nothing  in  the  act  restricting  the  operation  of  ths 
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patents  thus  issned  to  the  interests  acquired  by  claimants  from 
the  former  government,  or  distinguishing  the  patents  in  any 
respect  from  the  general  class  of  conveyances  made,  under 
that  designation  by  the  United  States.  To  all  claimants  alike, 
whose  claims  have  been  finally  confirmed,  patents  are  to  issue 
without  Words  of  reservation  or  limitation,  with  the  exception 
that  they  shall  not  afiect  the  interests  of  third  persons — an 
exception  which  would  exist  indei)endent  of  its  legislative 
recognition.  Such  being  the  case,  the  question  arises  as  to 
what  passed  by  the  patents  to  the  Fernandezes  and  to  Fremont, 
and  to  this  question  there  can  be  but  one  answer:  all  the 
interest  of  the  United  States,  whatever  it  may  have  been,  in 
everything  connected  with  the  soil,  in  everything  forming  any 
portion  of  its  bed  or  fixed  to  its  surface,  in  everything  which 
is  embraced  within  the  signification  of  the  term  ''land;"  and 
that  term,  says  Blackstone,  "includes  not  only  the  face  of  the 
earth,  but  everything  under  it  or  over  it.  And  therefore,"  he 
continues,  '4f  a  man  grants  all  his  lands,  he  grants  thereby 
all  his  mines  of  metal,  and  other  fossils,  his  woods,  his  waters, 
and  his  houses,  as  well  as  his  fields  and  meadows:^  2  Bla. 
Com.  19.  Such  is  the  view  universally  entertained  by  the  legal 
profession  as  to  the  effect  of  a  patent  from  the  general  govern* 
ment.  The  United  States  occupy,  with  reference  to  their  real 
property  within  the  limits  of  the  state,  only  the  position  of  a 
private  proprietor,  with  the  exception  of  exemption  from  state 
taxation,  and  their  patent  of  such  property  is  subject  to  the 
same  general  rules  of  construction  which  apply  to  conveyances 
of  individuals.  From  the  operation  of  conveyances  of  this 
natore,  that  is,  of  individuals,  the  minerals  of  gold  and  silver 
are  not  reserved  unless  by  express  terms.  They  pass  with  the 
transfer  of  the  soil  in  which  they  are  contained.  And  the 
same  is  true  of  the  operation  of  the  patent — the  instrument  of 
transfer  of  the  governmental  proprietor,  the  United  States;  no 
interest  in  the  minerals  remains  in  them  without  a  similar 
reservation.  Nor  is  there  an}rthing  in  the  language  of  the 
sapreme  court,  in  the  opinion  rendered  in  the  Fremont  case, 
which  gives  countenance  to  any  other  view.  The  attorney- 
gmeral  of  the  United  States  objected  to  the  confirmation  of 
the  claim  of  Fremont,  upon  the  ground  that  the  grant  to  Alva- 
rado  contained  mines  of  gold  and  silver.  His  argument  was 
to  this  effect:  that  as  the  mines  did  not  pass  to  the  grantee  by 
the  Mexican  law,  the  claim  should  not  be  confirmed,  as 
Fremont  would  obtain,  as  a  consequence  of  such  confirmation^ 
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a  patent  which  would  pass  the  minerals,  to  which,  by  the  origi- 
lud  granty  he  was  not  entitled.  But  to  this,  the  court  replied 
that,  under  the  mining  laws  of  Spain,  the  discovery  of  a  mine 
of  gold  and  silver  did  not  destroy  the  title  of  the  individual 
to  the  land  granted,  and  that  the  only  question  before  the 
oourt  was  the  validity  of  the  title;  and  whether  there  were  any 
mines  in  the  land,  and  if  there  were  any,  what  were  the  rights 
<f  sovereignty  in  them,  were  questions  which  must  be  decided 
in  another  form  of  proceeding,  and  were  not  submitted  to  the 
Jurisdiction  of  the  commissioners  or  the  court  by  the  act  of 
1851;  in  other  words,  the  court  said,  in  substance,  that  its 
<x>nsideration  was  confined  to  the  title  presented,  and  the 
effect  of  its  decree  and  the  patent  following  it  upon  the  owner- 
ship of  the  minerals  was  a  matter  with  which  it  had  nothing 
to  do. 

The  construction  given  by  the  United  States  to  their  patents, 
ever  since  the  organization  of  the  government,  has  uniformly 
been  to  the  same  effect.  In  several  of  the  states,  particularly 
those  carved  out  of  territories  ceded  by  Virginia,  North  Caro- 
lina, and  Georgia,  and  out  of  the  territory  acquired  by  the 
treaty  with  France  in  1803,  and  by  the  treaty  with  Spain  in 
1819,  the  title  to  a  large  portion  of  the  lands  is  held  under 
patents  from  the  United  States.  Some  of  these  patents  were 
issued  upon  a  sale  of  lands;  some  of  them  upon  a  donation  of 
lands;  and  some  of  them  upon  a  confirmation  by  boards  of 
commissioners  of  previously  existing  grants  of  the  former  gov- 
ernments. They  were  issued  to  extensive  tracts  in  the  terri- 
tories of  Louisiana,  Mississippi,  and  Florida,  and  in  many 
cases  they  embraced  lands  in  which  minerals  of  gold  and 
silver  and  other  metals  existed.  Yet,  in  no  instance,  whether 
the  patents  were  issued  upon  a  sale  or  donation  of  lands,  or 
upon  a  confirmation  of  a  previously  existing  grant,  have  the 
United  States  asserted  any  right  to  the  mines,  as  being  re- 
served from  the  operation  of  the  patents.  They  have  uniformly 
regarded  the  patent  as  transferring  all  interests  which  they 
could  possess  in  the  soil,  and  everything  imbedded  in  or  con- 
nected therewith.  Whenever  they  have  claimed  mines,  it  has 
been  as  part  of  the  lands  in  which  they  were  contained;  and 
whenever  they  have  reserved  the  minerals  from  sale  or  other 
disposition,  it  has  only  been  by  reserving  the  lands  themselves. 
It  has  never  been  the  policy  of  the  United  States  to 
interests  in  land  in  connection  with  individuals. 

Judgment  affirmed. 
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Baldwin,  J.  I  concur  in  the  judgment  in  this  case,  for  the 
reasons  given  by  the  chief  justice. 

Cope,  J.,  concurred. 

BioHT  TO  Men;  AND  Law  ov  Mnnts  avd  Mdixbals  applicable  to  California 
and  other  states  whose  lands  were  aoqnired  from  Mexico:  See  extensive  nota 
to  McCUniodt  ▼.  Bryden,  63  Am.  Bee.  91-110. 

Dxmf  moN  or  Riobts  or  SovxRKioifTT,  and  nr  Whom  Vestxd:  See  Camp' 
belF9  CoBCt  20  Am.  Dee.  360;  CammonwecOth  v.  Baldwin,  26  Id.  33;  DeaHng  ▼• 
Btmk  qf  ChartuUm,  48  Id.  300;  People  v.  CMeman,  60  Id.  581,  and  cases  in 


SOYKBXIOIITT  BBSFBOTIMO  PlTBLIO   LaITSS  Ain>    MurXS  THXBJON   Uf  OaU- 

HHUfiA:  See  McClmioci  v.  Bryden,  63  Am.  Dec.  102»  103. 

Thb  frincipal  GA8I  IB  GRBD  in  FremoiU  v.  Seai$,  18  G^  435,  to  the  point 
that  "  title  resting  upon  mining  roles  and  regulations  cannot  avail  against  the 
paramoont  proprietor — ^the  United  States — and  as  a  consequence  cannot 
■gainst  parties  who  claim  by  conveyance  from  the  United  States."  It  is  also 
cited  in  Ah  Hee  v.  Crippen,  19  Id.  497,  to  the  point  that  owners  of  land  in 
Cblif omia,  who  derived  title  under  grants  of  the  former  Mexican  government 
and  United  States  patents  issued  upon  the  confirmation  thereof,  were  thereby 
mveated  with  the  ownership  of  precious  metals  which  the  land  might  contain. 


Buffandeau  v.  Edmondson. 

[17  CAUTomiriA,  48a.) 

IB  Naxxd  Trispabbxb,  and  Liablb  xh  Daxaobb^  if,  having  levied 
vpon  property  of  an  execution  debtor,  he  prooeeds  to  seU  the  same,  not- 
withstanding the  defendant  in  execution  has  obtained,  from  the  court  itf 
which  the  judgment  was  rendered,  an  injunction  restraining  the  plaintiff 
in  the  judgment,  his  servants  and  agents,  from  proceeding  to  sell  under 
such  execution,  which  injunction  has  been  served  upon  the  sheriff;  and 

thoo|^  the  sheriff  be  not  a  party  to  the  injunction  suit. 


Trespass.    The  fads  are  stated  in  the  opinion 

HoUaday  and  Cary^  for  the  appellant. 

B.  8.  Broohij  for  the  respondent. 

By  Court,  Baldwin,  J.  This  was  a  suit  brought  against  the 
defendant,  sheriff  of  Alameda  county,  for  proceeding  to  sell 
property  of  plaintiff,  which  the  defendant  had  levied  on  b}^ 
yirtue  of  an  execution,  the  plaintiff  claiming  that  before  the 
sale  an  injunction  had  issued,  at  the  suit  of  the  plaintiff,  en- 
joining such  sale.  The  complaint  also  avers  that  the  plaintifil 
had  been  discharged  from  the  debt  on  which  the  execution 
issued,  by  virtue  of  certain  insolvent  proceedings.  Upon  the 
trial,  a  nonsuit  was  ordered.    The  bill  on  which  the  injunction 
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was  granted  was  filed  by  plaintiff  against  one  Now,  and  the 
injunction  restrained,  by  its  terms,  New,  his  agents  and  ser- 
vants, from  proceeding  to  sell  nnder  the  execution.  A  copy  of 
the  injunction  and  of  the  complaint  was  served  upon  the 
sheriff  before  the  sale,  but  he  proceeded,  nevertheless,  to  make 
the  sale. 

It  is  unnecessary  to  consider  whether  the  bill  of  complaint 
showed  a  proper  case  for  an  injunction,  or  whether  the  injunc- 
tion was  regularly  granted  or  not.  It  was  enough  for  the 
sheriff  to  know  that  a  court  of  competent  jurisdiction  had 
made  the  order,  and  then  it  became  his  duty  to  obey  it  It  is 
no  part  of  a  sheriff's  duty  to  sit  in  judgment  upon  judicial 
acts,  and  reform  the  errors  or  revise  the  orders  of  the  judge. 
As  the  execution  is  only  an  order  of  the  court,  it  would  be 
strange  if  the  sheriff  were  held  under  onerous  penalties  to 
obey  its  commands,  and  yet  be  absolved  fix>m  the  duty  of 
yielding  obedience  to  an  order  made  directly  by  the  judge, 
touching  the  same  subject-matter.  The  injunction,  so  long  as 
it  remained  in  force,  operated  as  a  mpersedeas  to  the  execu- 
tion; the  legal  authority  to  sell  the  property  was  withdrawn 
by  the  same  authority  which  had  given  it,  to  wit,  by  the  act 
of  a  competent  court;  and  the  sheriff  had  no  more  legal  justi- 
fication for  his  act  than  if  he  had  proceeded  to  sell  after  the 
execution  had  been  quashed.  The  injunction  in  this  case  had 
direct  effect  upon  the  process  itself,  and  though  in  order  to 
'  charge  the  sheriff  it  was  necessary  that  he  should  have  notice 
of  the  order,  yet,  after  such  notice,  his  act  was  in  defiance  of 
law,  and  in  contempt  of  the  court.  It  is  true  that  for  such 
conduct  the  law  has  provided  a  remedy  by  the  punishment  of 
the  offender;  but  this  provision  is  more  for  the  sake  of  the 
public  than  for  the  redress  of  the  private  grievance  involved  in 
such  delinquency.  As  the  only  authority  of  the  sheriff  to  levy 
and  sell  came  from  the  execution,  and  as  the  injunction  super- 
seded the  execution  and  withdrew  the  authority,  it  follows 
that  the  sheriff  is  no  better  protected  than  if  he  were  a  naked 
trespasser. 

It  is  said  that  the  sheriff  was  not  made  a  formal  party  to 
the  bill  of  complaint  in  the  injunction  suit,  and  therefore  was 
not  bound  to  obey  the  writ.  Being  a  mere  ministerial  officer, 
with  no  interest  in  the  subject  of  controversy,  and  acting  in 
the  execution  of  the  process  as  the  agent  of  the  plaintiff  in  the 
writ,  we  are  by  no  means  convinced  that  he  was  a  neoessaiy 
party  to  the  proceeding.    But  if  he  were,  he  was  a  mere  formal 
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party,  and  the  failure  to  include  him  by  name  did  not  ab- 
solve him  from  the  duty  of  obeying  the  order  when  notified  of 
it  If,  on  petition,  a  supersedeas  had  issued,  or  an  order  for 
a  stay  of  the  execution  had,  or  an  order  quashing  it  had 
been  made,  no  doubt  can  exist  that  the  order  would  be  effectual 
without  any  previous  notice  to  the  sheriff,  or  his  haying  been 
made  a  party,  and  we  see  no  difference  in  principle  in  thia 
respect  between  an  order  in  equity  of  this  character  and  one  at 
law.  In  Story's  Equity  Pleadings,  sec.  229,  it  Is  said:  ''The 
misjoinder  of  a  mere  nominal  or  formal  party  will  often  be 
dispensed  with,  if  entire  justice  can  be  done  without  him.  In- 
deed, the  joinder  or  misjoinder  of  nominal  or  formal  parties 
will  not  ordinarily  be  allowed  by  the  court  as  a  valid  objection 
to  proceedings  under  the  bill."  And  again  (sec.  231):  ''In 
the  next  place,  no  person  should  be  made  a  party  who  has  no 
interest  in  the  suit,  and  against  whom,  if  brought  to  a  hearing, 
no  decree  can  be  had.  Upon  this  ground,  it  is  that  a  person 
who  is  a  mere  agent  in  the  transaction  ought  not  to  be  made  a 
party  to  a  bill;  as,  for  example,  an  auctioneer  who  has  sold 
an  estate,  the  sale  being  the  matter  in  controversy;  or  a  stew- 
ard, or  receiver  of  the  rents  and  profits,  where  the  controversy 
is  between  vendor  and  vendee  to  a  bill  for  a  specific  perform- 
ance; or  an  attorney,  or  solicitor,  who  has  negotiated  an 
annuity  to  a  bill  to  set  it  aside  on  account  of  a  defective  memo- 
rial; or  an  arbitrator  to  a  bill  to  enforce  or  to  set  aside  an 
award." 

It  is  said  that  no  precedent  can  be  found  for  such  an  action 
aa  this  against  an  officer  for  disobedience  of  the  order  of  the 
court,  and  this  is  urged  as  persuasive  of  the  conclusion  that  it 
is  not  maintainable.  Several  cases  are  cited  which  are  not 
analogous  in  fact  or  principle.  It  would  present  a  strange 
anomaly  in  jurisprudence  if  a  public  officer  could  convert 
property  when  he  was  expressly  inhibited  by  the  law  from  tak- 
ing it,  and  claim  protection  from  legal  responsibility  by  showing 
an  execution  which  had  been  legally  superseded.  The  prin- 
ciple ifl  familiar  enough  to  need  no  citation  of  authority,  that 
a  sheriff  cannot  seize  or  sell  the  property  of  a  citizen,  unless  he 
has  legal  process  authorizing  it;  and  that  process  which  has 
been  snpereeded  is  no  authority  at  all  when  the  officer  is  duly 
notified  of  the  order  of  supersedeas.  Many  technical  points 
have  been  taken  by  the  respondents,  but  there  is  nothing  in 
any  of  them  worthy  of  further  examination. 

It  ia  not  neoessary  to  consider  the  effect  of  the 
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proceedings,  for  independent  of  this  ground,  the  plaintiff  was 
entitled,  upon  the  case  made,  to  judgment.  If  the  sheriff^ 
without  legal  authority,  converted  the  plaintiff's  property, 
prima  fade  he  is  responsible  to  the  plaintiff  for  at  least  its 
value;  and  if  he  has  any  defense  arising  from  the  fact  that 
the  property  was  justly  subject  to  the  plaintiff's  debts,  and 
has  been  so  applied,  it  will  be  time  enough  to  inquire  whether 
this  is  properly  in  mitigation  of  damages,  when  the  defense  is 
made  and  the  facts  presented.  We  intimate  no  opinion  now 
upon  the  subject. 
Judgment  reversed,  and  cause  remanded. 

Field,  C.  J.,  concurred. 

Ths  prutgipal  cm  is  cetbd  in  MeCmnb  y.  Beed^  2S  GbL  286^  to  tlM 
point  that  it  is  the  duty  of  a  aheriff  to  obey  the  orders  of  a  oomt  ol  oompe- 
tent  jnriBdiction  in  proceedings  before  it»  and  that  it  is  no  part  of  his  dnty 
to  sit  in  judgmant  npon  oflldal  acts  and  reform  the  errors  or  reriM  the  orders 
si  the  Jndge. 


Jones  v.  Steamship  Cobtes. 

[17  CALiroRinA,  487.J 
IfiAflUBS  Of  Daxaoes  nr  AcnoK  fob  Bbxach  ov  Cohtraot  ioe  Cabbxasb 

ov  PissBNaEBa  is  not  only  the  direct  pecuniary  loss  resnlting  from  the 
breach  of  contract,  but  damages  may  be  recovered  for  any  fraudulent  or 
oppressive  conduct  on  the  part  of  defendants  producing  great  bodily  or 
mental  suffering;  the  question  as  to  what  damages  are  oommensorate 
with  the  injuries  sustained  being  one  for  the  jury. 

UHDXB    CaLIFOBNIA  ■  StSTEM    of    PlEADIKG,    THEBI    IB  BUT    OXTB    FOBX  OF 

AcnoN,  and  the  statute  makes  no  distinction  in  matters  of  form  between 
actions  of  contract  and  those  of  tort,  relief  being  administered  withost 
reference  to  the  technical  and  artificial  rules  of  the  oommcxn  law. 

Lff  Oalifobnia,  All  Matters  mat  bb  LmaATED  in  Sahb  AcnoN  which 
arise  from  and  constitute  part  of  the  same  transaction. 

In  California,  Causb  of  Action  in  Tokt  mat  be  United  with  oaose  ol 
action  on  contract^  if  both  arise  out  of  the  same  transaction. 

Action  for  damages  for  breach  of  contract  Defendants, 
common  carriers,  had  agreed  to  convey  plaintiff,  Mrs.  Jones, 
from  San  Francisco  to  Juan  del  Sur,  in  Nicaragua.  Instead 
of  so  doing,  they  landed  Mrs.  Jones  at  Panama.  She  seeks  to 
recover,  not  only  for  her  direct  loss,  but  also  damages  for  suf- 
fering by  reason  of  fraudulent  and  oppressive  conduct  of  de- 
fendants in  carrying  her  to  Panama  against  her  will,  and 
there  landing  her  amongst  strangers,  without  the  means  of 
support  or  of  proceeding  on  her  journey,  in  an  unhealthy  cli« 
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mate,  amongBt  a  hostile  population,  where  she  was  exposed  te 
great  dangers.    The  remaining  facts  are  stated  in  the  opinioik. 

Ddoi  Lakej  for  the  appellant. 

A.  P.  Crittenden^  for  the  respondents. 

By  Court,  Cope,  J.  In  1856,  the  defendant  was  engaged  in 
carrying  passengers  from  the  port  of  San  Francisco,  in  thi» 
state,  to  San  Juan  del  Sur,  in  Nicaragua,  and  the  action  is 
brought  for  a  breach  of  a  contract  to  convey  the  plaintiff,  Mary 
A.  Jones,  who  was  then  unmarried,  from  the  former  to  the 
latter  port,  and  for  wrongs  and  injuries  sustained  by  her  in 
consequence  of  the  yiolation  of  the  agreement.  The  grievances 
complained  of  were  occasioned  by  the  voluntary  action  of  the 
owners  and  agents  of  the  defendant;  and  on  the  trial  of  the 
case,  the  plaintiffs  were  permitted  to  present  the  whole  matter 
for  the  consideration  of  the  jury.  They  were  allowed  to  show, 
among  other  things,  that  the  contract  was  fraudulent  in  its 
inception,  and  that  great  mental  and  bodily  suffering  had  been 
produced  by  the  peculiar  circumstances  attending  its  infrac- 
tion. The  evidence  established  a  most  aggravated  case  of 
hardship  and  oppression,  and  a  verdict  was  rendered  for  three 
thousand  eight  hundred  dollars  damages.  It  is  objected  that 
the  rule  of  damages  adopted  by  the  court  below  was  erroneous, 
and  the  validity  of  this  objection  is  the  principal  question 
submitted  for  our  determination. 

In  actions  founded  upon  a  breach  of  contract,  the  common 
law  adheres  with  great  tenacity  to  the  rule  which  excludes  aU 
inquiry  into  the  motive  or  animvs  of  the  contracting  parties, 
and  limits  the  damages  to  the  direct  pecuniary  loss  resulting^ 
from  the  breach.  But  there  are  instances,  says  Chitty,  in 
which  the  defendant  may  be  regarded  in  the  light  of  a  wrong- 
doer in  breaking  his  contract,  and  where  this  is  the  case,  a 
greater  latitude  is  allowed  the  jury  in  assessing  the  dam* 
ages:  Chit.  Con.  767.  It  was  held  by  the  constitutional  court 
of  South  Carolina,  in  an  action  of  assumpsit^  that  the  exist- 
ence of  frtiud  was  sufficient  to  warrant  the  jury  in  departing 
from  the  ordinary  rule  upon  this  subject.  ^^Aasumpsit"  said 
the  court,  ''is  nomen  generaliemmumy  under  which  a  great 
variety  of  special  cases  are  embraced.  It  includes  every  case 
by  simple  contract,  whether  in  the  nature  of  a  warranty,  a 
promise  to  pay  money,  or  an  undertaking  to  do  or  perform 
any  act  from  whence  a  promise,  either  express  or  implied,  can 
sriae.    The  damages  to  be  recovered  must  always  depenot  on 
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the  nature  of  the  action  and  the  circimiBtances  of  the  case. 
The  difference  of  opinion  which  seems  to  exist  on  the  subjeety 
we  apprehend,  has  arisen  from  confounding  the  distinction* 
between  the  different  forms  of  dsaumpsit.  In  an  action  for 
money  had  and  received,  the  actual  amount  of  money  receivedy 
with  interest  in  some  cases,  should  be  the  measure  of  damages; 
in  an  action  for  goods,  or  any  specific  chattel,  sold  and  deliv- 
ered, the  value  of  the  thing  sold;  and  so  in  all  other  cases 
which  furnish  a  standard  by  which  the  jury  can  be  governed. 
But  in  cases  of  fraud,  and  other  cases  merely  sounding  in 
damages,  the  jury  may  give  a  verdict  to  the  whole  amount  of 
the  injury  sustained  or  imaginary  damages:"  Rose  y.Beatie^  2 
Nott  &  M.  538.  This  case  was  subsequently  approved  in 
Oarrett  v.  Stuariy  1  McCord,  514.  Sedgwick,  in  his  work  on 
the  measure  of  damages,  combats  this  doctrine  with  great 
earnestness  and  ability.  After  discussing  the  matter  at  some 
length,  he  says:  "On  the  whole,  therefore,  notwithstanding 
the  cases  cited  in  the  notes,  and  the  authority  of  the  tribunals 
by  which  they  are  decided,  I  conclude  that  so  long  as  oui 
present  forms  of  action  and  rules  of  pleading  and  evidencif 
exist,  their  clear  and  irresistible  result  is,  that  the  damages  in 
actions  of  contract  are  to  be  limited  to  the  consequence  of  the 
breach  of  the  contract  alone,  and  that  no  regard  is  to  be  bad  to 
the  motives  which  induce  the  violation  of  the  agreement:  Sedg* 
wick  on  Damages,  208.  But  in  a  note  on  the  same  page,  he 
adds:  "  I  am  far  from  desiring  to  express  any  opinion  in  favor 
of  the  doctrine  of  the  text;  on  the  contrary,  if  the  plaintiff  in 
an  Anglo-Saxon  court  of  justice  shall  ever  be  permitted  to  state 
his  complaint  according  to  the  actual  facts,  and  not  be  com* 
pelled  to  use  an  unmeaning  formula,  I  can  see  no  reason, 
greatly  as  legal  relief  would  be  thus  extended,  why  exemplary 
damages  should  not  be  given  for  a  fraudulent  and  malicious 
breach  of  contract,  as  well  as  for  any  other  willful  wrong." 

In  the  present  case,  it  is  not  important  to  inquire  which  of 
these  opinions  in  relation  to  the  rule  at  common  law  is  correct. 
The  injuries  complained  of  were  of  such  a  character  that 
redress  may  undoubtedly  be  obtained  in  some  form,  and  under 
our  practice,  there  is  no  reason  why  the  plaintiffs  should  be 
compelled  to  resort  to  different  actions  for  the  relief  to  which 
the  law  entities  them.  We  have  but  one  form  of  action,  and 
nothing  more  is  required  than  a  statement  in  ordinary  language 
of  the  facts  relied  upon  for  a  recovery.  The  statute  makes  no 
distinction  in  matters  of  form  between  actions  of  contracl 
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and  ihoee  of  tort,  and  relief  is  administered  without  reference 
to  the  technical  and  artificial  roles  of  the  common  law  upon 
this  subject.  Different  causes  of  action  may  be  united  in  the 
flame  complaint,  and  the  only  restrictions  upon  the  pleader  in 
this  respect  are  those  imposed  by  the  statute.  Our  system  of 
pleading  is  formed  upon  the  model  of  the  civil  law,  and  one  of 
its  principal  objects  is  to  discourage  protracted  and  vexatious 
litigation.  It  is  the  duty  of  the  courts  to  assist  as  far  as  pos- 
«ible  in  the  accomplishment  of  this  object,  and  it  should  not 
be  frittered  away  by  the  application  of  rules  which  have  no 
Intimate  connection  with  the  system.  The  provisions  for 
avoiding  a  multiplicity  of  suits  are  to  be  liberally  and  bene- 
ficially construed,  and  we  see  no  reason  why  all  matters  arising 
from  and  constituting  part  of  the  same  transaction  should  not 
be  Utigated  and  determined  in  the  same  action.  Causes  oi 
complaint  differing  in  their  nature,  and  having  no  connection 
with  each  other,  cannot  be  united,  but  the  object  of  this  rule 
ia  to  prevent  the  confusion  and  embarrassment  which  would 
neceeearily  result  from  the  union  of  diverse  and  incongruous 
matters,  and  it  has  no  application  to  a  case  embracing  a  variety 
of  circomstances  so  connected  as  to  constitute  but  one  trans- 
action. The  statute  provides  that  a  claim  for  injuries  to  the 
person  shall  not  be  joined  with  a  claim  for  injuries  to  char- 
acter. In  a  case  in  New  York,  involving  the  construction  of  a 
similar  provision  in  the  code  of  that  state,  it  was  held  that  a 
demurrer  to  the  complaint,  the  facts  stated  being  sufficient  to 
sustain  an  action  either  for  assault  and  battery  or  for  slander, 
was  not  well  taken.  The  court  said:  ^^The  complaint  in  fact 
contains  but  a  single  cause  of  action.  The  allegations  relate 
to  a  single  transaction.  The  complaint  purports  to  give  the 
history  of  one  occurrence,  and  no  more.  This  history  embraces 
what  was  done  and  what  was  said  on  the  occasion.  Each  con- 
stitutes a  part  of  the  rea  gestm.  What  is  alleged  to  have  been 
done  would,  if  established  upon  the  trial,  sustain  an  action 
fiir  personal  injury.  What  is  alleged  to  have  been  said  would, 
if  established  upon  the  trial,  sustain  an  action  for  injury  to 
the  reputation.  The  whole  together,  constituting  as  it  does  but 
a  sinj^e  transaction,  makes  but  a  single  cause  of  action.  The 
pUffitaff  brings  his  action  upon  the  whole  case  to  recover 

damages  for  the  compound  injury  he  has  sustained 

When  it  comes  to  trial,  all  that  was  said  and  all  that  was  done 
become  the  proper  subjects  of  investigation,  and  a  single  ver- 
dict adjusts  the  rights  of  the  parties:"  Brewer  v.  Temple^  15 
naa  vok  Lzzix— 10 
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How.  Pr.  286.  In  Robinson  v.  Flinty  16  Id.  240,  a  cause  of 
action  in  tort  was  united  with  a  cause  of  action  on  oontraoti 
and  it  appearing  that  these  causes  of  action  arose  out  of  the 
same  matter,  it  was  held  that  they  were  properly  united.  The 
code  contains  a  special  provision  upon  this  subject,  but  we 
think  that  the  effect  of  our  statute  is  the  same,  and  that  the 
construction  would  not  be  altered  by  the  incorporation  of  a 
similar  provision.  Having  adopted  a  system  which  rejects  all 
distinctions  in  matters  of  form,  it  would  be  folly  to  subject  it 
to  the  operation  of  rules  founded  upon  distinctions  of  this 
nature.  Every  action  under  our  practice  may  be  properly 
termed  an  action  on  the  case,  and  it  would  seem  that  any 
ground  of  relief  which  can  be  regarded  as  a  part  of  the  case, 
may  with  propriety  be  included  in  the  action. 

These  views  are  decisive  of  the  questions  presented  in  this 
case,  and  there  is  no  necessity  for  a  more  particular  reference 
to  the  points  made  by  counsel.  The  objections  to  the  verdict 
are  based  upon  the  distinction  at  common  law  between  actions 
of  contract  and  those  of  tort,  and  this  distinction,  and  the 
rules  founded  upon  it,  are  alike  inapplicable  to  our  practice. 
The  plaintiffs  have  brought  their  suit  upon  the  whole  case,  to 
recover  damages,  not  only  for  the  breach  of  the  contract,  but 
for  the  wrongs  and  injuries  committed  by  the  owners  and 
agents  of  the  defendant  in  that  connection.  The  defendant  ia 
liable  for  all  the  damages  resulting  from  these  causes,  and 
there  is  certainly  no  impropriety  in  adjusting  the  whole  mat* 
ter  in  one  controversy.  There  was  no  error  in  permitting  the 
plaintiffs  to  give  evidence  of  the  fraud  practiced  in  the  incep- 
tion of  the  contract.  The  tendency  of  the  evidence  on  this 
point  was  to  show  a  predetermination  not  to  carry  out  the 
agreement,  and  there  is  no  doubt  that  this  was  a  proper  sub- 
ject of  consideration  in  connection  with  the  tortious  acts  subse- 
quently committed.  If  these  acts  were  such  as  the  law  could 
not  recognize  for  the  purposes  of  redress,  the  admission  of  this 
evidence  would  probably  be  sufficient  to  reverse  the  judgment; 
but  under  the  circumstances  we  do  not  see  upon  what  prin- 
ciple it  could  have  been  rejected.  It  was  proper  that  the  whole 
case  should  be  submitted  to  the  jury,  and  damages  awarded 
commensurate  with  the  injuries  sustained.  It  was  a  case  of 
unmitigated  hardship,  and  the  acts  complained  of  were  not 
only  unnecessary,  but  without  any  excuse  or  palliation  what- 
ever. They  were  acts  of  willful  oppression,  and  it  would  be  a 
reproach  to  the  law  if  nothing  could  be  recovered  but  the  mere 
pecuniary  loss  resulting  from  the  breach  of  the  contract 
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We  think  ihat  no  principle  of  law  has  been  violated,  and 
that  the  jury  ezerdaed  proper  diecretion  in  assessing  the 
damages. 

Judgment  affirmed. 

Field,  C.  J.,  ooncnned* 


ABQLinoir  OF  DxsrrnronoN  asrwam  Eoms  or  Acnon  nr  Oaliiobvzaj 
8att />ioTy  ▼.  iSkiMn,  70  Am.  Dm.  692;  iffAifVWT.  Avioiip  72Id.682;  andnoto 
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[17  GAuroBiOA,  64LJ 

QsowzHO  Crops  abm  vot  "Goods  Ain>  CHATnLa,'*  within  the  maaning  oC 
the  seetioa  of  the  statato  of  frauds  which  requires  immediate  deliTery^ 
and  actnal  and  continned  change  of  possession  of  goods  and  chattels,  to 
render  a  sale  valid  as  against  creditors,  as  they  are  not  susceptible  of 
mannal  deUvery  until  harvested  and  reduced  to  actual  possession,  and 
hence  they  pass  by  deed  or  conveyance.  The  fact,  therefore,  that  after 
a  sale  the  vendor  continues  to  live  on  the  premises  will  not  render  the 
nle  void  as  against  creditors. 

AonmiWT  IS  HOT  Lrase,  bot  Ck>MTBAOT  TO  WoBX  ON  Sbabss,  and  the 
partiea  are  tenants  in  common  until  a  division  be  made,  where  the  terms 
of  the  agreement,  which  was  entered  into  verbally  between  the  owner  of 
land  and  another,  are  that  the  latter  is  to  have  the  land  for  three  years, 
sad  to  work  it,  and  is  to  give  to  the  owner  therefor  one  third  of  the  grain 
raised,  after  it  Is  put  in  sacks,  free  from  the  expense  of  thrashing,  the 
owner  to  furnish  fanning  implements,  wagons  and  horses,  and  his  share 
of  sacks. 

9EMMXWW  HAvnro  ArxACHMXHT  MAT  LsvT  ov  DoKsmAST^a  Ihtkrxst  in  a 
growing  crop  of  grain  under  a  contract  to  work  land  on  shares;  and  to 
effect  this,  may  take  and  detain  possession  of  the  entire  quantity  of  grain; 
bat  hfO  can  sell  under  the  execution  on  a  judgment  that  may  be  recovered 
only  the  undivided  interest  of  such  defendant,  the  purchaser  at  the  sale 
beroming  a  tenant  in  common  with  the  owners  of  the  other  undivided 


Action  for  the  possession  of  certain  grain.  The  opinion 
states  the  facts. 

Parker  and  Waterman^  for  the  appellants. 

Gaugh  and  Wiu,  for  the  respondent. 

By  Court,  Fisld,  C.  J.  This  is  an  action  for  the  possession 
of  fiye  handled  and  twenty  sacks  of  oats,  ninety-three  sacks 
of  wheat,  and  two  hundred  sacks  of  barley,  alleged  to  be  the 
property  of  the  plaintiff,  and  to  have  been  unlawfully  taken 
aiK*  detained  by  the  defendants;  and  arises  upon  the  following 
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&ct8:  Some  time  in  1857,  one  Josd  Maria  VasqaeB  entered  into 
a  verbal  agreement  with  one  Nicholas  Bemal  in  relation  to 
the  use  and  cultivation  of  a  farm  situated  in  San  Mateo  county. 
The  agreement  is  called  by  the  parties  a  lease.  The  substance 
of  Vasques's  testimony  with  reference  to  it  is,  that  he  leased 
the  premises  to  Bemal  for  three  years;  that  the  lease  waa  not 
in  writing,  but  that  by  its  terms  he  was  to  furnish  the  seed, 
the  JEtrming  tools  and  implements,  and  the  wagons  and  horses, 
and  also  the  sacks  for  his  share  of  the  grain;  and  Bemal  was 
to  do  the  work  upon  the  farm,  and  give  him  for  the  use  of  the 
land  one  third  of  the  grain  raised,  free  from  the  expenses  of 
thrashing — ^his  share  to  be  taken  after  the  grain  was  put  in 
sacks.  Under  this  agreement,  Nicholas  Bemal  entered  upon 
the  premises,  and  in  May,  1860,  sold  and  by  deed  conveyed 
his  interest  in  the  crops  of  wheat,  oats,  and  barley,  to  his 
brother,  John  Bemal,  the  plaintiff  in  the  present  action,  for 
the  consideration  of  five  hundred  dollars.  Subsequent  to  the 
sale,  Nicholas  continued  to  reside  upon  the  premises  with  his 
family,  as  he  had  done  previously,  and  the  plaintiff  resided 
with  him.  Nicholas,  it  would  seem,  on  one  or  two  occasions, 
assisted  the  plaintiff  upon  the  farm,  though  the  latter  took  the 
entire  charge  and  control  of  the  work  done,  and  hired  the  men 
employed  in  harvesting  and  thrashing  the  grain. 

After  the  grain  had  been  put  up  in  sacks,  but  before  any 
division  between  the  plaintiff  and  Vasques,  and  whilst  it  was 
yet  in  the  field,  an  attachment  was  issued  against  the  property 
of  Vasques  and  Nicholas  Bemal,  and  placed  in  the  hands  of  the 
sheriff  of  San  Mateo  county,  and  under  it  his  deputy  seized 
and  removed  the  property  in  controversy.  The  defendants  are 
the  sheriff  and  the  deputy  sheriff,  and  the  present  action  is  for 
the  recovery  of  the  property  thus  taken.  They  justify  under 
the  attachment.  The  plaintiff  obtained  judgment,  and  hence 
the  present  appeal. 

There  are  two  questions  presented  for  consideration;  the 
first  of  which  relates  to  the  validity  of  the  sale  from  Nicholas 
Bemal  to  the  plaintiff;  and  the  second,  to  the  nature  of  the 
interest  possessed  by  the  plaintiff  in  the  grain  in  controversy. 

1.  The  sale  is  contested,  on  the  ground  that  the  attendant 
circumstances  bring  it  within  the  provisions  of  the  fifteenth 
section  of  the  statute  of  frauds,  which  declares  that  '^ every 
sale  made  by  a  vendor  of  goods  and  chattels  in  his  posseesion 
or  under  his  control,  and  every  assignment  of  goods  and  chat* 
telSy  unless  the  same  be  accompanied  by  an  i 
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ay,  and  be  followed  by  an  actual  and  continued  change  of 
poeseBBJon  of  things  sold  or  assigned,  shall  be  coDclusive  evi- 
dence of  fraud  as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assignment,  or  subsequent 
purchasers  in  good  faith."  This  position  is  met  and  answered 
by  the  decisions  of  this  court  in  Bours  v.  Webster^  6  Cal.  661, 
and  in  Viaeher  v.  Webftevy  13  Id.  68.  In  the  first  of  these  cases, 
the  court  held  that  growing  crops  are  not  goods  and  chattels 
within  the  meaning  of  the  section  quoted,  and  that  they  will 
pass  by  deed  or  conveyance  from  the  necessity  of  the  case,  as 
they  are  not  susceptible  of  manual  delivery  until  harvested 
and  reduced  to  actual  possession.  In  the  second  case,  the 
tenant  purchased  the  interest  of  his  landlord  in  a  growing 
crop,  and  the  landlord  subsequently  resided  on  the  premises 
and  worked  for  the  tenant  as  a  hired  man.  The  grain,  after 
it  was  harvested  and  placed  in  store,  was  attached  as  the 
property  of  the  landlord.  The  court  held  that  the  mere  fact 
that  the  landlord  was  on  the  premises,  or  in  the  occupancy  of 
the  house  thereon,  showed  no  such  possession  in  him  as  would 
overcome  the  clear  effect  of  the  deeds  showing  that  he  had  no 
right  as  against  the  tenant.  Following  these  cases,  we  are  of 
the  opinion  that  the  sale  in  the  case  at  bar  was  not  vitiated  by 
the  fact  that  the  vendor  continued  to  reside  upon  the  farm; 
and  his  connection  with  the  crops  subsequent  to  the  sale  was 
too  slight  to  justify  any  inference  of  a  reserved  or  concealed 
interest  in  the  property. 

2.  The  agreement  for  the  use  of  the  fSorm,  though  designated 
by  the  parties  as  a  lease,  is  not  one,  in  our  judgment.  It  is  a 
contract  for  the  working  of  the  farm  upon  shares — ^Vasques  of 
the  one  part  agreeing  to  furnish  the  farming  implements,  the 
wagons,  the  horses,  and  the  seed;  and  Nicholas  Bemal,  on  the 
other  part,  agreeing  to  work  on  the  farm,  and  to  give  to  Vasques 
<me  third  the  grain  after  it  is  put  in  sacks;  and  until  a  divis- 
ion was  made  between  them,  the  parties  were  tenants  in  com- 
mon of  the  grain.  The  agreement  is  not  materially  different 
from  the  one  in  the  case  of  Caswell  v.  Diitrich^  15  Wend.  379. 
There,  it  was  to  let  the  defendant  have  the  farm  for  one  year, 
he  to  sow  different  kinds  of  grain  and  to  give  the  testator  a 
portion  of  the  crops  raised;  and  the  court  held  that  the  agree- 
ment was  a  letting  of  the  premises  upon  shares,  and  that  the 
parties  were  tenants  in  common  of  the  crops.  The  case  of 
iWiiam  V.  Wise,  1  Hill  (N.  Y.),  235  [37  Am.  Dec.  809],  is  a 
much  stronger  case  than  the  one  at  bar,  and  is  conclusive  of 
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ibe  point  that  Vaaques  and  the  plamtiff  were  tenants  in  com* 
mon  of  the  grain  to  be  divided.  In  that  case,  the  agreement 
was  under  seal,  and  contained  the  phraseology  of  a  lease  reserv- 
ing rent.  Its  language  was,  that  the  parties  of  the  first  part 
^^do  by  these  presents  lease,  and  to  farm  let"  the  premises, 
and  that  the  parties  of  the  second  part  covenant,  in  considera- 
tion of  the  use  of  the  land,  to  '^  yield,  pay,  and  give  one  half 
of  all  the  grain  raised  by  them"  on  the  CEum;  and  the  court 
said:  ''It  is  a  case  in  which  we  ought  not  to  tie  ourselves  up 
to  the  consideration  of  mere  words.  The  substance  should  be 
looked  at;  and  that,  as  it  would  be  universally  understood 
among  farmers,  is  an  agreement  between  owners  and  occupants, 
that  the  latter  should  come  in  rather  as  servants  than  tenants; 
each  party  taking  an  interest  as  common  owners  in  the  crops, 
and  other  products,  as  they  accrue,  by  way  of  compensation 
to  the  owners  for  the  use  of  their  farm,  and  the  occupiers  for 
their  labor:  See  Maverick  v.  LewiSy  S  McCord,  211.  The  ex- 
tent of  such  compensation  or  interest  is  to  be  collected  from 
the  contract:  See  Beaumont  v.  Crane,  14  Mass.  400.  This 
may  be  so  framed  as  to  secure  an  exclusive  interest  to  the 
owner  in  certain  products,  such  as  the  hay  to  be  consumed  on 
the  farm;  also  an  exclusive  interest  in  tbe  young  animals  to 
be  fed  there,  till  they  come  to  be  distributed.  No  doubt  any 
provision  of  this  kind  may  be  made,  if  not  in  fraud  of  the 
occupant's  creditors:  Lewis  v.  Lyman,  22  Pick.  437.  But  there 
being  no  such  provision,  a  common  ownership  results  in  all 
products  to  be  divided,  in  whatever  form  the  provision  may  be 
\br  rendering  or  securing  such  products  to  either  party.  The 
true  test  seems  to  lie  in  the  question  whether  there  be  any  pro- 
vision, in  whatever  form,  for  dividing  the  specific  products  of 
the  premises.  If  there  be,  a  tenancy  in  common  arises,  at 
least  in  such  products  as  are  to  be  divided."  To  the  same 
effect  is  the  case  of  Dinehart  v.  Wihon,  15  Barb.  595.  There, 
the  agreement  was  in  the  form  of  a  lease,  the  tenant  to  deliver 
to  the  lessor  a  certain  portion  of  each  crop;  and  it  was  also 
held,  the  court  resting  its  decision  upon  the  case  of  Putnam 
V.  Wise,  1  HiU  (N.  Y.),  235  [37  Am.  Dec.  309],  that  until  a 
division  was  made,  the  parties  were  tenants  in  common  of  the 
crops:  See  also  Harrower  v.  Heath,  19  Barb.  331. 

These  authorities  are  conclusive  upon  the  second  question 
presented  by  the  defendants.  Vasques  and  the  plaintifi*  were 
tenants  in  common  of  the  grain,  and  in  attaching  the  interest 
of  one  of  them  the  sheriff  was  justified  in  taking  and  detain- 


April,  1861.]      Tkbchemacheb  v.  Thompson.  151 

ing  poflsession  of  the  entire  quantity,  though  he  will  not  be 
anthorirod  to  sell  under  the  execution  on  the  judgment  which 
may  be  recovered  in  that  action  anything  but  the  undivided 
one-third  interest  of  Vasques.  The  purchaser  at  the  sale  and 
the  plaintiff  will  then  be  tenants  in  common  of  the  property: 
Waldman  v.  Broder,  10  Cal.  878. 
Judgment  reserved,  and  cause  remanded  for  a  new  trial. 

Cops,  J.,  concurred. 

Qaowaa  Cbot%  whithbb  Ghattsui  ob  Rbaltt,  and  whether  they  pass 
bf  deed:  Seeifc/fotuie  y.  ffarris,  64  Am.  Dec  196,  and  note  197;  BachautotB 
T.  AoUer,  76  Id.  692,  and  note  698. 

Aonmiiiwiii  TO  Work  Lakd  on  Shares,  Ain>  Rights  ov  RESPBcnvi 
Paxtixs  in  the  land  and  in  the  crops:  See  Putnam  ▼.  Wiae^  37  Am.  Dec.  309, 
and  note  diacnasing  this  snhject  folly  317-323;  DankU  t.  Broum,  69  Id.  606, 
and  note  607.  The  principal  case  ia  cited  to  the  point  that,  under  sach  agree- 
nanta,  partiea  are  tenanta  in  common  until  a  division  of  the  crop,  in  Knoac  ▼. 
Marxian,  19  GbL  621;  WalU  y.  Prtston,  25  Id.  63;  8coU  ▼.  Bamsay,  82  Ind. 


Shxbifv  in  ATTAGHnro  Intkbist  ov  Ck>-TXNANT  IN  Pbofxbtt  may  detain 
poaseasion  of  the  whole  property  until  sale  nnder  ezecation;  and  a  purchaser 
mt  sach  sale  would  become  a  tenant  in  common  with  the  owner  of  the  other 
Interest:  Veach  v.  Adams,  61  CaL  611;  Branch  v.  Wiaeman,  61  Ind.  3,  citing 
the  principal  case. 

Growing  Crops  are  not  Chattxls  within  Meaiong  of  Statutb  oi 
Frauds,  which  requires  an  immediate,  actual,  and  continued  change  of  poa- 
•esaion  to  render  sale  valid:  Daids  v.  McFarkLne^  37  Gal.  638,  citing  the  prin- 
cipal ca.se. 


Teschemaoheb  V.  Thompson. 

fl8  Caufobnia,  11.] 

Mabsiagb  of  Executrix  Divzsts  Hxr  of  Authortit  to  Act  under  the 
Galifomia  statute. 

''Usual"  or  "Ordinart  High- water  Mark,"  as  applied  to  tide- 
waters, are  used  to  designate  the  limit  reached  by  the  neap-tides,  that 
is,  those  tides  which  happen  between  the  full  and  change  of  the  moon, 
twice  in  every  twenty-four  hours. 

ION  OF  Territort  FROM  One  GOVERNMENT  TO  ANOTHER  \e  Considered, 
under  the  law  of  nations,  independent  of  treaty  stipulations,  as  passing 
only  publio  property  in  and  rights  of  sovereignty  over  the  territory,  and 
does  not  impair  the  rights  of  inhabitants  to  their  property,  but  they 
retain  all  such  rights  to  the  same  extent  as  under  the  former  government. 
California  was  Ceded  to  United  States,  the  latter,  by  the 
treaty  of  Guadalnpe  Hidalgo,  in  effect,  stipulated  for  the  protection  of 
the  rights  of  property  of  the  iohabitants  in  the  ceded  territory,  and  thus 
hiclnded  such  tiUea  to  property  as  were  merely  equitable,  and  had  never 
perfected  under  the  former  government. 
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FowxB  ov  UzriTBD  States  to  Proyids  tor  PROTsermo  All  Titlis,  legal 
and  equitable,  acquired  in  Calif omia  from  Mexico,  prior  to  the  cession  of 
California  to  the  United  States,  results  from  the  fact  that  it  is  sovereign 
and  supreme  aa  to  all  matters  connected  with  treaties,  and  the  enforce- 
ment  of  obligations  incurred  thereunder,  or  cast  upon  it  independent  of 
treaty,  by  the  law  of  nations,  upon  the  cession  of  the  country. 

Ukited  States  must  Determinb  for  Itselt  What  Cladis  to  Propkrtt 
Existed  at  the  date  of  the  cession  of  a  country,  which  it  thereby  becam* 
bound  to  protect,  and  the  lands  to  which  they  apply,  and  the  partie» 
entitled  to  the  same. 

BuBSBQintNT  Claimants  from  United  States  after  Cession  of  Calitor- 
KIA,  of  lands  therein,  take  in  strict  subordination  to  the  action  of  the 
government,  and  they  are  not  entitled  to  any  notice  of  its  proceedings. 
Whatever  interests  they  may  possess  were  acquired  with  full  knowledge 
of  the  treaty  of  Guadalupe  Hidalgo,  and  of  the  obligations  and  powers  of 
the  new  government. 

Fazxnt  of  United  States  to  Ceded  Lands  formerly  belonging  to  another 
government  is  not  only  the  deed  of  the  United  States,  but  is  a  solemn 
record  of  the  action  and  judgment  of  the  government  with  respect  to  the 
validity  of  the  title  of  the  claimant  existing  at  the  date  of  the  cession. 
It  declares  that  the  previous  grant  was  genuine;  the  claim  under  it  valid^ 
and  entitled  to  recognition  and  confirmation;  that  the  grant  was  or  might 
have  been  located  by  the  former  government,  and  that  it  is  correctly 
located  by  the  new  government  so  as  to  embrace  the  premises  as  they 
are  surveyed  and  described,  and  while  this  declaration  remains  of  record, 
the  government  itself  cannot  question  its  verity,  nor  can  persons  do  so 
who  claim  through  the  government  by  title  subsequent^ 

Patent  to  Land  in  Territort  Ceded  by  Another  Government  to 
United  States  is  not  conclusive  against  those  whose  title  accrued  be* 
fore  the  duty  of  the  United  States  to  protect  the  inhabitants  and  their 
property  in  the  ceded  territory  attached. 

Patent  as  Deed  of  United  States  Takes  EIffect  only  from  the  date  of 
the  presentation  of  the  petition  of  the  patentees  for  confirmation  of  their 
claim.  But  as  a  record  of  the  government  of  the  existence  and  validity 
of  the  grant,  it  establishes  the  title  of  the  patentees  from  the  date  of  the 
grant. 

If  Grant  of  Land  Ceded  to  United  States  by  another  government,, 
upon  which  a  patent  is  issued,  was  one  of  quantity  only,  requiring  at  the 
cession  the  action  of  the  government  to  give  it  location,  the  duty  d^ 
volved  upon  the  new  government  to  make  the  location,  and  this  was  es- 
sential to  perfect  the  equitable  title  of  the  grantees.  Aa  the  duty  of  the 
government  attached  at  the  date  of  the  cession,  its  performance  could 
not  be  interfered  with  or  defeated  by  any  matters  subsequently  occurring. 

United  States  Patent  to  Ceded  Lands,  issued  on  grant  of  former  govern* 
ment  of  quantity  only,  is  evidence  that  the  grantees  possessed,  at  the 
date  of  the  cession,  a  vested  interest  in  the  quantity  of  land  mentioned 
in  the  grant;  a  right  to  so  much  land  to  be  afterwards  laid  off  by 
official  authority;  that  the  premises  described  were  then  subject  to 
appropriation  in  satisfaction  of  the  quantity  granted;  and  that  the 
United  States  government,  in  discharge  of  its  duty,  has,  through  its 
appropriate  departments,  made  the  appropriation,  and  tiiereby  givea 
preoiaion  to  the  title  of  the  grantees,  and  attached  it  to  the  tract  aa  snr- 
Ttiyed. 
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Ejectment.    The  opinion  states  the  facts. 
Sidney  L.  Johnson^  for  the  appellants. 
W.  T.  Ooughf  for  the  respondents. 

By  Conrti  Field,  C.  J.  This  is  an  action  of  ejectment  to 
recover  the  possession  of  certain  premises  situated  in  San  Ma* 
ieo  county,  being  part  of  a  tract  known  as  the  ^^San  Mateo 
rancho."  The  plaintiffs  are  the  executors  of  the  last  will  and 
testament  of  W.  D.  M.  Howard,  deceased,  and  base  their  claim 
to  a  recovery  upon  a  patent  of  the  rancho,  issued  to  them  as 
such  executors,  and  Agnes  Howard,  executrix,  by  the  United 
States,  bearing  date  in  November,  1857.  The  patent  is  based 
upon  a  grant  of  the  former  Mexican  government,  in  which  one 
of  the  boundaries  of  the  rancho  is  designated  as  the  bay  of 
San  Francisco,  and  it  conveys  the  premises  in  controversy  in 
fee,  in  the  usual  form  of  patents,  to  the  executors  and  execu- 
trix, in  trust  for  the  heirs  and  devisees  of  the  said  Howard. 
Since  the  issuance  of  the  patent,  the  executrix  has  inter- 
married with  one  of  the  plaintiffs,  and  by  the  marriage,  her 
authc»ity  as  such  executrix  ceased:  See  act  concerning  es- 
tates of  deceased  persons,  sec.  44.  The  action,  therefore,  is 
properly  brought  in  the  name  of  the  plaintiffs:  Curtis  v.  Sutter^ 
15  Cal.  259. 

The  record  does  not  contain  a  copy  of  the  Mexican  grant,  or 
of  the  patent  of  the  United  States,  but  we  infer,  from  the  argu- 
ment of  counsel,  that  the  grant  was  one  in  colonization,  and  in 
the  ordinary  form — subject  to  the  approval  of  the  departmental 
assembly,  and  requiring  juridical  possession  from  the  magis- 
trate of  the  vicinage;  and  that  the  patent  of  the  United  States 
was  issued  under  the  act  of  March  3,  1851,  after  the  usual 
proceedings  before  the  land  commission,  and  the  tribunals  of 
the  United  States,  and  the  official  survey  of  the  premises.  It 
is  upon  this  view  we  have  considered  the  questions  argued  by 
ooansel. 

The  defendants,  in  their  answer  as  amended,  admitted  that 
they  were  in  possession  of  a  part  of  the  demanded  premises, 
and  set  up,  in  bar  of  the  action,  title  in  the  state  of  California, 
alleging,  in  substance,  that  the  land  thus  possessed  by  them 
was  below  the  ordinary  high-tide  water-mark  of  the  bay  of 
Ban  Frandsco,  at  the  time  of  the  admission  of  the  state  into 
the  Union,  and  has  been  thus  situated  ever  since,  with  the 
exoeptkm  of  that  portion  oc<j;apied  by  their  buildings,  which 
thej  all^e  has  since  been  reclaimed  from  the  waters  of  the 
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bay  by  them,  or  by  parties  through  whom  they  claim.  On 
the  trial,  they  introduced  evidence  against  the  objection  of  the 
plaintiffs  in  support  of  the  allegations  of  the  answer,  and  the 
court  instructed  the  jury  that  if  the  premises  were  below 
the  usual  high-water  mark  at  the  time  the  state  was  admitted 
into  the  Union,  the  act  of  congress  and  the  patent  gave  the 
plaintiffs  no  title,  whether  the  water  had  receded  by  the  labor 
of  man  only,  or  by  alluvion.  The  jury  found  for  the  defend- 
ants, and  it  is  from  the  judgment  entered  upon  their  verdict^ 
and  from  the  order  refusing  the  motion  made  for  a  new  trial, 
that  the  appeal  is  taken. 

We  are  satisfied  that  the  verdict  is  not  justified  by  the  evi- 
dence. No  instructions  were  given  as  to  the  meaning  of  the 
language,  ''usual  high-water  mark,'*  and  the  jury  evidently 
fixed  it  at  the  limit  which  the  monthly  spring-tides  reach — 
tides  which  occur  only  at  the  full  and  change  of  the  moon. 
The  term  "usual,"  employed  by  the  court,  is  ambiguous.  The 
limit  of  the  monthly  spring-tides  is,  in  one  sense,  the  usual 
high-water  mark;  for,  as  often  as  those  tides  occur,  to  that 
limit  the  flow  extends.  But  it  is  not  the  limit  to  which  we 
refer  when  we  speak  of  "usual"  or  "ordinary"  high-water 
mark.  By  that  designation,  we  mean  the  limit  reached  by  the 
neap-tides;  that  is,  those  tides  which  happen  between  the  full 
and  change  of  the  moon,  twice  in  every  twenty-four  hours. 
Yet  the  jury,  from  want  of  proper  instruction,  must  have 
taken  a  different  view,  and  considered  the  language  as  refer^ 
ring  to  the  limit  which  the  monthly  spring-tides  attained,  or 
^Ise  have  acted,  in  rendering  their  verdict,  in  mere  caprice,  as 
there  was  no  evidence  before  them,  so  far  as  the  record  dis- 
closes, that  the  neap-tides  ever  covered  the  land  in  controversy: 
Lord  Hall's  Treatise  de  Jure  Maris,  26;  Lowe  v.  Oovettj  3  Bam. 
&  Adol.  863;  Angell  on  Tide  Waters,  c.  3;  Hale  on  Rights  to 
the  Sea. 

We  do  not  intend,  however,  to  determine  the  appeal  in  this 
way.  We  prefer  to  place  our  decision  upon  grounds  which 
will  finally  dispose  of  the  controversy  between  the  present 
parties,  and  fiimish  a  rule  for  the  settlement  of  other  contro* 
versies  of  a  similar  character.  For  that  purpose,  we  shall 
assume  that  the  land  occupied  by  the  defendants,  and  consti- 
tuting a  part  of  the  demanded  premises,  was,  at  the  date  of  the 
admission  of  California  as  a  state  into  the  Union,  below  the 
ordinary  high-water  mark  of  the  bay  of  San  Francisco;  in 
ether  words,  was  covered  by  the  flow  of  the  ordinary  or  neap 
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tides  of  the  bay.  Upon  that  assumption,  the  land  thus  occu- 
pied belonged,  at  that  date,  to  the  state,  unless  it  had  been  the 
subject  of  a  previous  grant  by  the  Mexican  government,  which 
the  United  States,  upon  the  acquisition  of  the  country,  were 
were  bound  to  protect,  and  which  they  have  since  recognized 
and  confirmed.  Until  the  acquisition  of  the  country,  the  land 
was  of  course  under  the  jurisdiction,  control,  and  disposition 
of  the  former  government,  and  the  rights  acquired  by  the 
United  States  were  in  subordination  to  the  action  of  that  gov- 
ernment, so  far  as  such  action  was  entitled  to  consideration, 
either  from  the  law  of  nations  or  the  stipulations  of  the  treaty 
of  cession.  In  that  respect,  the  land  under  the  tide-waters  of 
the  bay  between  low  and  high  water  mark  stood  in  no  differ- 
ent position  from  that  of  any  other  land  over  which  the  former 
government  possessed  the  power  of  disposition. 

By  the  law  of  nations,  independent  of  treaty  stipulations, 
the  cession  of  territory  from  one  government  to  another  does 
not  impair  the  rights  of  the  inhabitants  to  their  property. 
They  retain  all  such  rights,  and  are  entitled  to  protection  in 
them  to  the  same  extent  as  under  the  former  government 
Public  property  and  the  sovereignty  over  the  territory  are 
only  considered  as  passing  by  the  cession.  Thus  in  United 
States  y.  Perc?uman^  7  Pet.  86,  the  supreme  court  said:  ^^  Had 
Florida  changed  its  sovereignty  by  an  act  containing  no  stipu- 
lation respecting  the  property  of  individuals,  the  right  of  prop- 
erty in  all  those  who  became  subjects  or  citizens  of  the  new 
government  would  have  been  unaffected  by  the  change.  It 
^ould  have  remained  the  same  as  under  the  ancient  sovereign. 
....  A  cession  of  territory  is  never  understood  to  be  a  cession 
of  the  property  belonging  to  its  inhabitants.  The  king  cedes 
that  only  which  belonged  to  him.  Lands  he  has  granted  were 
not  his  to  cede.  Neither  party  could  so  understand  the  cession; 
neither  party  could  consider  itself  as  attempting  a  wrong  t& 
individuals,  condemned  by  the  practice  of  the  whole  civilized 
world.  The  cession  of  a  territory  by  its  name  from  one  sov- 
ereign to  another,  conveying  the  compotmd  idea  of  surrender- 
ing at  the  same  time  the  lands  and  the  people  who  inhabit 
them,  would  be  necessarily  understood  to  pass  the  sovereignty 
only,  and  not  to  interfere  with  private  property.''  And  again 
in  Stroiher  y.  LueaSy  12  Pet.  435,  which  was  an  action  of  eject- 
ment for  certain  real  estate  in  Missouri,  the  same  court  said: 
"  The  state  in  which  the  premises  are  situated  was  formerly  a 
part  of  the  territory,  first  of  France,  next  of  Spain,  then  of 
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France,  who  ceded  it  to  the  United  States  by  the  treaty  of 
1803,  in  full  propriety,  sovereignty,  and  dominion  as  she  had 
acquired  and  held  it  {Foster  v.  JE?fam,  2  Id.  801),  etc.,  by  which 
the  government  put  itself  in  place  of  the  former  sovereigns,  and 
became  invested  with  all  their  rights,  subject  to  their  concomi- 
tant obligations  to  the  inhabitants:  Soviard  v.  United  States^  4 
Id.  513;  MitcM  v.  United  States,  9  Id.  734;  Smith  v.  UniUd 
States,  10  Id.  330, 335;  New  Orleans  v.  United  States,  Id.  726, 732, 
736.  Both  were  regulated  by  the  law  of  nations,  according  to 
which  the  rights  of  property  are  protected,  even  in  the  case  of  a 
conquered  country,  and  held  sacred  and  inviolable  when  it  is 
ceded  by  treaty,  with  or  without  any  stipulation  to  such 
eflfect."  When,  therefore,  California  was  ceded  to  the  United 
States,  the  rights  of  property  of  its  citizens  remained  unchanged. 
By  the  law  of  nations,  those  rights,  in  the  language  of  the  su- 
preme court,  were  ''  sacred  and  inviolable,"  and  the  obligation 
passed  to  the  new  government  to  protect  and  maintain  them. 
The  obligation  was  political  in  its  character,  binding  upon  the 
conscience  of  the  new  government,  and  to  be  executed  by  -proper 
legislative  action  when  the  requisite  protection  could  not  be 
afforded  by  the  ordinary  course  of  judicial  proceedings  in  the 
established  tribunals  or  by  existing  legislation. 

But  independent  of  the  obligations  arising  from  the  law  of 
nations,  the  United  States,  by  the  treaty  of  Guadalupe  Hi- 
dalgo, in  effect  stipulated  for  the  protection  of  the  rights  of 
property  of  the  inhabitants  of  the  ceded  territory.  By  the 
eighth  article,  they  provided  that  Mexicans,  established  in  the 
territory,  might  remain  there  or  remove  to  the  Mexican  repub- 
lic, and  retain  their  property,  or  dispose  of  the  same  and  re- 
move the  proceeds.  This  provision  for  the  retention  of  the 
property  was  an  idle  and  deceptive  one,  if  it  did  not  carry 
with  it  a  corresponding  obligation  of  the  new  government  to 
protect  the  property  thus  retained.  Such  obligation  it  did  in 
fact  imply,  and  this  obligation  was  as  sacred  and  binding  as 
if  it  were  stated  in  express  terms. 

The  term  "property,"  as  applied  to  lands,  embraces  all 
titles,  legal  or  equitable,  perfect  or  imperfect.  Such  was  held 
by  the  supreme  court  to  be  the  import  of  the  term  in  a  stipn- 
lation  contained  in  the  treaty  by  which  Louisiana  was  ac- 
quired, providing  that  the  inhabitants  of  the  ceded  territory 
should  be  protected  in  their  property.  "It  comprehends,'* 
said  the  court,  in  Soviard  v.  United  States,  4  Pet  511,  "every 
species  of  title,  inchoate  or  complete.    It  is  supposed  to  em- 
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brace  those  rights  which  are  ezecntory,  as  well  as  those  which 
are  executed.  In  this  respect,  the  relation  of  the  inhabitants 
to  their  goyemment  is  not  changed.  The  new  government 
takes  the  place  of  that  which  has  passed  away."  And  the 
same  court,  in  a  subsequent  case,  after  referring  to  the  same 
stipulation  in  the  Louisiana  treaty,  observed  that  ^'no  princi- 
ple is  better  settled  in  this  countiy  than  that  an  inchoate  title 
to  lands  is  property:"  Delcusua  v.  United  States^  9  Id.  183.  It 
matters  not,  therefore,  whether  the  Mexican  grant,  upon  which 
the  ]>atent  of  the  plaintilSs  was  issued,  passed  a  perfect  title  to 
the  premises,  or  only  an  interest  which  required  further  action 
of  the  government  for  its  perfection. 

We  are  not  informed  by  the  record  whether  it  was  of  a  spe- 
cific tract  with  defined  boundaries,  or  was  only  of  a  specific 
quantity  lying  in  an  area  of  larger  extent.  We  shall  assume, 
for  the  purposes  of  the  present  appeal,  that  it  was  of  the  latter 
character,  and  conveyed  only  an  interest  requiring  further 
action  of  the  government,  and  that  such  action  was  not  had 
previous  to  the  cession;  in  other  words,  that  it  conferred  a 
merely  equitable  title,  which  was  never  perfected  under  the 
fonner  government.  The  title  still  constituted  property  within 
the  decisions  of  the  supreme  court,  which  we  have  cited,  and 
as  such,  the  government  of  the  United  States  was  under  obli- 
gation to  protect  it,  by  the  law  of  nations  and  by  the  stipula- 
tions of  the  treaty.  This  protection  it  could  extend  in  its  own 
way.  But  to  protect  an  equitable  title  is  to  perfect  it,  or  to 
afford  the  means  of  its  perfection.  By  the  act  of  March  3, 
1851,  the  government  has  afforded  such  means.  It  has  there 
provided  for  protecting  all  titles,  legal  or  equitable,  acquired 
previous  to  the  cession.  Its  power  to  thus  provide  cannot  be 
questioned.  The  power  results  from  the  fact  that  it  is  sover- 
eign and  supreme  as  to  all  matters  connected  with  the  treaty, 
and  the  enforcement  of  the  obligations  incurred  thereunder,  or 
cast  upon  it,  independent  of  the  treaty,  by  the  law  of  nations 
upon  the  cession  of  the  country.  It  must  determine  for  itself 
what  claims  to  property  existed  at  that  date  which  it  is  bound 
to  protect,  and  consequently  the  lands  to  which  they  apply, 
and  the  parties  by  whom  they  were  then  held.  In  protecting 
those  claims,  it  must  necessarily  make  them  good  as  against 
others  asserting  interests  from  events  subsequently  transpiring, 
otiierwise  its  power  to  carry  out  the  stipulations  of  the  treaty 
and  the  obligations  imposed  by  the  law  of  nations  would  be 
limited  and  dependent,  and  not  sovereign  and  supreme.    Sub* 
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sequent  claimantB  must  therefore  take  in  strict  subordination 
to  its  action.  And  such  subsequent  claimants  are  not  entitled 
to  any  notice  of  its  proceedings.  The  sovereign  power  can,  as 
we  have  already  observed,  afford  the  requisite  protection  in 
its  own  way;  it  can  do  so  by  a  direct  legislative  act  perfecting 
at  once  the  equitable  title,  or  by  authorizing  proceedings  to  be 
taken  before  its  tribunals  and  officers;  and  it  is  under  no  more 
obligation  to  give  notice  to  parties  asserting  subsequently 
acquired  interests  in  the  one  case  than  in  the  other.  Nor  can 
subsequent  claimants  have  any  just  grounds  of  complaint,  for 
whatever  interests  they  may  possess  were  acquired  with  full 
knowledge  of  the  treaty,  and  of  the  obligations  and  powers  of 
the  new  government. 

By  the  act  of  March  8, 1851,  the  government  has  established 
a  tribunal  for  the  investigation  of  the  validity  of  the  titles 
asserted  to  have  existed  previous  to  the  cession;  required  evi- 
dence to  be  presented  respecting  the  same;  designated  law  offi- 
cers to  appear  and  litigate  the  matter  on  behalf  of  the  United 
States;  authorized  appeals,  first  to  the  district  and  then  to  the 
supreme  court;  and  appointed  surveyors  to  survey  and  meas* 
ure  off  the  land,  when  once  the  title  has  been  recognized  and 
confirmed.  By  the  various  proceedings  required,  numerous 
securities  are  afforded  against  imposition  and  fraud.  As  the 
last  act  in  the  series  of  proceedings,  a  patent  is  to  issue  to  the 
claimant.  This  instrument  is  not  onlv  the  deed  of  the  United 
States,  but  it  is  a  solemn  record  of  the  government,  of  its  action 
and  judgment  with  respect  to  the  title  of  the  claimant  exist- 
ing at  the  date  of  the  cession.  By  it,  the  sovereign  power,  which 
alone  could  determine  the  matter,  declares  that  the  previous 
grant  was  genuine;  that  the  claim  under  it  was  valid,  and 
entitled  to  recognition  and  confirmation  by  the  law  of  nations 
and  the  stipulations  of  the  treaty;  and  that  the  grant  was 
located,  or  might  have  been  located,  by  the  former  government, 
and  is  correctly  located  by  the  new  government  so  as  to  embrace 
the  premises  as  they  are  surveyed  and  described.  Whilst  this 
declaration  remains  of  record,  the  government  itself  cannot 
question  its  verity,  nor  can  parties  claiming  through  the  gov- 
ernment by  title  subsequent. 

The  patent,  it  is  true,  as  the  deed  of  the  United  States,  takes 
effect  only  from  the  date  of  the  presentation  of  the  petition  of 
the  patentees  to  the  board  of  land  commissioners:  Moore  v. 
WUhinaon,  13  Cal.  485;  Yotmt  v.  Howellj  14  Id.  469;  Stark  v. 
Barrettj  15  Id.  386;  and  Ely  v.  Frisbie,  17  Id.  250.     But  as 
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the  record  of  the  government  of  the  existence  and  validity  of 
the  grant,  it  establishes  the  title  of  the  patentees  from  the  date 
of  the  grant—such  title  depending,  up  to  the  issuance  of  the 
patent,  upon  the  character  of  the  grant  and  the  proceedings  of 
the  former  government  in  reference  to  it;  whether  it  were  of  a 
specific  tract  separated  from  other  lands  by  defined  boundaries, 
or  were  only  of  a  specific  quantity  lying  within  an  area  of 
larger  extent;  and  in  the  latter  case,  whether  or  not  the  quan- 
tity  had  been  located  by  official  authority:  Stark  v.  Barretty 
15  Id.  386.  The  grant  upon  which  the  patent  to  the  plaintiff 
was  issued  is  not  set  forth,  as  we  have  stated,  in  the  record, 
and  we  are  left  in  ignorance  whether  it  is  of  a  specific  tract  or 
only  of  a  specific  quantity.  If  it  be  of  the  former  character, 
it  passed  to  the  grantees,  upon  its  issuance,  a  present  and 
immediate  interest  in  the  premises.  If  it  be  of  the  latter  char- 
acter, it  passed  a  like  interest  in  the  specific  quantity  desig- 
nated, to  be  afterwards  located  within  the  general  tract  by  the 
authority  of  the  government.  If  such  location  were  made 
under  the  former  government,  the  interest  of  the  grantees  be- 
came thereby,  from  its  date,  attached  to  the  particular  tract 
assigned  to  them.  But  if  no  such  proceeding  were  had  under 
the  former  government,  the  right  to  determine  the  location 
passed,  upon  the  cession  of  the  country,  with  all  other  public 
rights,  to  the  United  States.  The  interest  therefore  held  under 
the  grant,  at  the  date  of  the  cession,  must  have  been  either  in 
a  specific  tract,  made  so  by  the  terms  of  the  grant  itself,  or 
uy  subsequent  location  under  the  former  government,  or  in  a 
specific  quantity  to  be  laid  off  by  the  new  government.  We 
have  assumed  that  the  grant  was  one  of  quantity  only,  requir- 
bg  at  the  time  the  action  of  the  government  to  give  it  location, 
as  this  view  is  the  one  most  favorable  to  the  defendants.  Such 
being  the  case,  the  duty  devolved  upon  the  new  government 
to  make  the  location.  This  was  essential  to  perfect  the  equita- 
ble title  of  the  grantees,  and  thus  give  it  the  protection  for 
which  the  government  in  effect  stipulated  by  the  treaty,  and 
which  it  was  bound  to  give  independent  of  the  treaty,  by  the 
law  of  nations.  The  duty  of  the  government  attaching  at  the 
date  of  the  cession,  its  performance  could  not  be  interfered 
with  or  defeated  by  any  matters  subsequently  occurring. 

The  patent,  therefore,  to  the  plaintiffs,  considered  as  issued 
upon  a  grant  of  the  character  which  we  have  assumed  it  to  be, 
is  evidence  that  the  grantees  possessed  at  the  date  of  the  ces- 
a  vested  interest  in  the  quantity  of  land  mentioned  in  the 
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grant — a  right  to  bo  much  land  to  be  afterwards  laid  off  hj 
official  authority;  that  the  premises  in  controyersy  were  then 
subject  to  appropriation  in  satisfaction  of  the  quantity  granted; 
and  that  the  government  of  the  United  States,  in  discharge  cf 
its  duty,  has,  through  its  appropriate  departments,  made  th» 
appropriation,  and  thereby  given  precision  to  the  title  of  the 
grantees,  and  attached  it  to  the  tract  as  surveyed.  The  'Hhird 
persons,"  against  whose  interest  the  action  of  the  government 
and  patent  are  not  conclusive — ^under  the  fifteenth  section  of 
the  act  of  March  3, 1851 — are  those  whose  title  accrued  before 
the  duty  of  the  government  and  its  rights  under  the  treaty 
attached. 

The  views  we  have  thus  expressed  dispose  of  the  present 
appeal.  The  United  States,  upon  the  cession  of  the  country, 
took  the  premises  charged  with  the  equitable  claim  of  the 
Mexican  grantees,  and  have  since  perfected  the  claim  into  a 
perfect  title.  But  for  such  equitable  claim,  the  United  States 
would  have  held  the  title  in  trust  for  the  new  state;  but,  the 
claim  existing,  the  state  and  all  other  parties  must  hold  in 
subordination  to  the  action  of  the  government  respecting  ii 
The  right  and  power  of  the  government  to  protect  and  thus 
perfect  the  equitable  claim  were  superior,  as  we  have  Bhown, 
to  any  subsequentiy  acquired  rights  or  claims  of  the  state  oi 
of  individuals.  Immediately  upon  the  cession  of  the  country, 
the  government  could  have  complied  with  its  obligations,  and 
at  once  have  perfected  the  claim.  Subsequent  events  not  origi* 
nating  with  the  grantees  can  have  no  effect  upon  the  validity 
of  their  claim,  or  the  duty  of  the  government  respecting  it. 

There  is  nothing  in  the  decisions  of  the  supreme  court  of  the 
United  States  in  PoUard  v.  HagaUj  3  How.  212,  and  OoodtitU 
V.  Kihbe,  9  Id.  471,  which  in  any  respect  militates  against  these 
views.  The  first  case  was  an  action  of  ejectment  to  recover 
certain  premises  situated  in  the  city  of  Mobile,  state  of  Alar 
bama,  constituting  part  of  the  shore  of  a  navigable  tide-water 
river,  lying  below  high-water  mark,  when  the  state  was  admit- 
ted into  the  Union  in  1819.  The  plaintiffs  relied  upon  an  act 
of  congress,  passed  subsequentiy  to  the  admission  of  the  statt 
— ^in  July,  1836 — ^and  a  patent  of  the  United  States  issued  iq 
pursuance  thereof.  It  was  held  that  the  state,  upon  her  admis- 
sion into  the  Union,  became  entitied  to  the  soil  under  th^ 
navigable  waters  within  her  limits  not  previously  granted,  and 
that  the  act  of  congress  and  patent  were  in  consequence  in- 
operative to  pass  any  titie  to  the  patentees.    There  was  dq 
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pretense  in  the  case,  as  it  was  presented  to  the  conrt,  that  the 
patentees  had  acquired  any  rights  to  the  demanded  premises 
preTions  to  the  admission  of  Alabama,  which  the  United  States 
were  nnder  any  obligations,  from  the  law  of  nations,  treaty 
stipulations,  or  otherwise,  to  protect.  The  question  as  to  the 
right  of  soil  was  presented  unembarrassed  by  any  proceedings 
had  respecting  the  same  by  any  authority  existing  previous  to 
the  admission  of  the  state. 

The  second  case  was  also  an  action  of  ejectment  for  premises 
similarly  situated,  and  the  plaintiffs  claimed  under  the  same 
act  of  congress  and  patent,  and  also  an  inchoate  Spanish  grant 
dated  in  December,  1809;  but  the  court  affirmed  the  previous 
decision  in  Pollard  v.  Hagan^  3  How.  312,  and  observed  as  to 
the  Spanish  grant,  that  it  had  been  repeatedly  decided  that 
such  grant  in  that  territory,  whether  inchoate  or  complete, 
made  after  the  treaty  of  St.  Ildefonso  in  1800,  did  not  convey 
any  right  in  the  soil  to  the  grantee,  referring  particularly  to  a 
recent  decision  on  that  point  in  United  States  v.  ReyneSj  9 
Id.  127.  In  that  case,  thus  referred  to,  it  was  held  that  the 
treaty  of  Ildefonso  deprived  Spain  of  the  power  to  make  grants 
of  land  in  Louisiana,  if  not  after  its  date,  certainly  after  the 
twenty-first  of  March,  1801,  and  that  the  stipulation  in  the 
treaty  of  Paris,  by  which  Louisiana  was  acquired,  to  protect 
the  inhabitants  in  the  enjoyment  of  their  property,  had  no 
application  to  a  grant  of  land  made  by  the  Spanish  authorities 
subsequent  to  that  period,  and  that  such  grant  was  void.  And 
hence  the  court  very  properly  remarked  in  Goodtitle  v.  KibbCy 
9  Id.  471,  that  the  existence  of  the  imperfect  and  inoperative 
Spanish  grant,  which  the  pilaintiffs  in  that  case  produced, 
could  not  enlarge  the  power  of  the  United  States  over  the  place 
in  question,  after  Alabama  became  a  state,  nor  authorize  the 
general  government  to  grant  or  confirm  a  title  to  land  when 
the  sovereignty  and  dominion  over  it  had  become  vested  in  the 
state;  in  other  words,  that  the  existence  of  a  previous  void 
grant  did  not  enlarge  the  power  of  the  general  government 
over  the  premises,  and  its  confirmation  by  that  goverimient, 
subsequent  to  the  admission  of  Alabama,  did  not  impair  her 
rights. 

The  distinction  between  that  case  and  the  one  at  bar  is  too 
obvious  to  require  comment.  If  the  Spanish  grant  gave  any 
equities  to  the  grantee,  as  congress  by  its  legislation  appeared 
to  consider  it  did,  as  stated  in  the  opinion  of  the  supreme 
court  in  the  case  of  PoUard  v.  FUeSy  2  How.  594 — ^a  case 
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which  arose  upon  the  same  grant,  act  of  congress,  and  patent 
mentioned  in  Ooodtitle  v.  Kibbe,  9  Id.  471 — ^the  equities  were 
only  considerations  addressed  to  the  beneficence  of  the  gov- 
ernment— ^reasons  for  the  bestowal  of  its  bounty — ^and  were  not 
founded  on  claims  which  the  government  was  under  obliga- 
tion, by  treaty  stipulations  or  otherwise,  to  protect.  The  claim 
of  the  grantees  under  the  grant  upon  which  the  patent  to  the 
plaintiffs  in  the  case  at  bar  was  issued  was  not  upon  the 
beneficence  of  the  government,  but  upon  its  sense  of  justice. 
The  grantees  did  not  ask  of  the  government  to  confer  rights 
of  property,  but  to  respect  and  settle  those  already  conferred. 
There  is  no  resemblance  in  the  position  of  the  grantees  in  the 
two  cases. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Cope,  J.,  concurred. 

"Shoes"  is  Used  to  Imbigats  Land  Usttallt  Ovkbvlowed  by  noip 
or  ordinary  tides:  See  Peopk  ▼.  Morrill^  26  CSal.  353,  dting  the  prindpiil  omo. 
Land  bounded  by  the  aea-Bhore  extends  only  to  the  high-tide  line:  More  r 
MasMu,  37  Id.  435,  citing  the  principal  case. 

On  Cession  of  Caldtobnia  to  Unttep  States  bt  Government  of  Msz- 
lOOp  the  United  States  became  boond  to  protect  the  property,  rights,  and 
titles  of  inhabitants,  legal  as  weU  as  eqnitable,  to  the  same  extent  aa  tliey 
were  entitled  to  protection  under  the  former  government:  Mintium  v.  BtrnDar^ 
2i  Cal.  669;  Leeae  ▼.  Clark,  20  Id.  421,  422;  Ward  v.  Mufford,  32  Id.  370| 
Estrada  y.  Murpky,  19  Id.  270,  aU  citing  the  principal  case. 

United  States  Patent  is  Conclusivb  as  against  rights  arising  •afaae- 
qnent  to  the  grant  confirmed  thereby  or  to  the  patent  itself:  HenahoMO  ▼.  Bm^ 
tell,  18  Wall.  265;  Weber  v.  Marshall,  19  Cal.  458;  Pioehe  v.  Paul,  22  Id.  Ill; 
Leese  v.  Clark,  18  Id.  572,  all  citing  the  principal  case.  The  patent  takes 
efifect  by  relation  from  the  data  of  the  filing  of  the  petition  for  confirmation 
of  petitioner's  daim:  MorriU  v.  Chapman,  34  Id.  252;  and  S.  C,  35  Id.  88^ 
both  citing  the  principal 
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118  Cauvouqa,  IfiO.] 
ImxoB  AxTACHnro  CBBDrroB  oannot  Take  Advaivtagb  of  JsKmaxjiAaxnm 
in  the  affidavit  or  bond  given  by  a  prior  attaching  creditor  of  a  oomman 
debtor.  The  fact,  therefore,  that  an  affidavit  omits  to  aver  that  the  sum 
for  which  the  writ  is  asked  is  "an  actual  Umafid/e  existing  debt,  dne 
and  owing  from  the  defendant  to  the  plaintiff^  and  that  the  attachment 
is  not  sought  and  the  action  is  not  prosecuted  to  hinder,  delay,  or  defraud 
any  creditor  or  creditors  of  the  defendant,"  does  not  render  the  attabb* 
ment  issued  a  nullity  as  against  subsequent  attaching  creditors. 

If  HAT  ABE  IkBEQULAEITIES  WhIGH  AVOID  ATTACmCBNT  SCATEIIw 
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Bill  in  equity.    The  opinion  states  the  facts. 
8.  Heydenfeldtj  for  the  appellants. 
H.  P.  Barber  J  for  the  respondent. 

By  Court,  Baldwin,  J.  We  think  that  the  bill  in  this  case 
eannot  be  maintained  upon  the  facts  therein  stated.  The  bill 
is  filed  to  set  aside  the  prior  attachments  of  the  defendants — 
the  plaintiff  being  a  junior  attaching  creditor — ^upon  the  ground 
of  the  insufiBciency  of  the  affidavits  of  the  defendants.  The 
defect  is  alleged  to  be  the  omission  to  aver  that  the  sums  for 
which  the  writ  is  prayed  are  actual  bona  fide  existing  debts, 
due  and  owing  from  the  debtor,  and  the  omission  to  state  that 
the  attachment  was  not  sought,  and  the  action  was  not  prose- 
cuted to  hinder,  delay,  and  defraud  creditors  of  the  debtor. 
It  is  observable  that  no  charge  of  fraud  is  made;  nor  are  these 
circumstances  stated  or  relied  on  as  proofs  of  fraud;  but  it  is 
claimed  that  the  attachments,  by  reason  of  these  omissions, 
are  nullities;  and  therefore,  the  property  levied  on  by  them 
stands  unaffected  by  the  proceeding,  and  subject  to  the  plain- 
tifTs  claim.  Drake  on  Attachment,  sec,  273,  says:  *' What- 
ever irregularities  may  exist  in  the  proceedings  of  an  attaching 
creditor,  it  is  a  well-settled  rule  that  other  attaching  creditors 
cannot  make  themselves  parties  to  those  proceedings,  for  the 

purpose  of  defeating  them  on  that  account But  where  an 

attachment  is  based  on  a  fraudulent  demand,  or  one  which 
has  in  fact  no  existence,  it  is  otherwise,  as  will  appear  from  a 
review  of  the  action  of  courts  of  a  high  order  of  learning  and 
abiUty." 

What  are  irregularities  within  the  meaning  of  the  text  is 
illustrated  by  the  cases  referred  to  by  the  author.  Thus  in 
Foster  v.  JoneSy  1  McCord,  116,  the  irregularity  consisted  in 
the  omission  of  the  plaintiff  to  make  affidavit  of  his  debt  be- 
fore suing  out  the  writ  of  attachment.  In  Chambers  v.  McKee, 
1  Hill  (S.  C),  229,  in  the  omission  to  give  the  requisite  bond; 
in  Camberford  v.  HaU^  3  McCord,  345,  in  giving  the  attach- 
ment bond  in  double  the  debt,  instead  of  double  the  damages 
or  sum  sued  for;  in  Kiricaid  v.  NeaU,  3  McCord,  201,  in  the 
omission  to  return  the  attachment  bond;  in  Van  Arsdale  v. 
f  nun,  9  Mo.  393,  for  insufficient  bond.  In  some  cases,  third 
parties  have  been  allowed  to  intervene  where  the  debtor  was 
ehown  not  to  be  subject  to  the  process,  or  the  defendant's 
property  not  so  subject.  But  if  the  defendant  does  not  insist 
upon  the  statutory  steps  being  taken  in  the  matter  of  a  bond 
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or  affidavit,  in  the  proper  form,  we  cannot  perceive  upon  what 
principle  a  creditor  can  interfere,  any  more  than  in  the  case 
of  a  judgment  rendered  upon  an  insufficient  complaint  or 
otherwise  irregular  and  reversible:  See  Dizey  v.  PoUochj  8  CaL 
672;  Patrick  v.  Montader,  13  Id.  441. 
Judgment  reversed,  and  cause  remanded. 

Cope,  J.,  concurred. 


What  Ibrboulabitiis  aitd  Defbcis  wnii  Avon>  ArrACHiaDfT.— "nie  pur- 
pose of  this  note  is  to  consider  what  defects  and  irr^pilaritiea  in  prooeadings 
for  attachment  wiU  render  the  attachment  void,  and  what  wiU  not.  There 
are  other  causes  than  such  irregularities  and  defects  which  wiU  aroid  the 
attachment,  as,  for  instance,  the  entire,  or  even  partialy  failure  of  plaintiff's 
canse  of  action;  or  falsity  of  the  facts  on  which  the  attachment  was  baaed, 
death  or  bankruptcy  of  the  debtor,  and  the  like.  This  note,  however,  will 
be  confined  to  the  head  above  stated. 

It  is  requisite  to  attachments  in  most  states,  that  there  should  be  an  affi- 
davit and  a  bond,  and  it  is  for  the  absence  of  these,  or  irregularities  in  them, 
or  in  the  writ  or  return,  that  attachments  will  be  quashed  or  avoided^  in 
either  a  direct  or  collateral  proceeding,  as  the  case  may  be. 

There  are  many  defects,  such  as  mere  errors  of  form,  immaterial  clerical 
errors,  and  the  like,  which  will  not  render  an  attachment  absolutely  void,  aa 
they  may  in  the  direct  proceeding  be  amended,  and  will  in  collateral  proceed- 
ings be  disregarded:  1  Wade  on  Attachment^  sec.  3.  Such  defects,  however, 
where  not  amendable,  are  sometimes  fatal  to  the  attachment.  The  sabjeotof 
amendment  of  irregularities  in  attachment  proceedings  is  fully  discussed  in 
the  note  to  Barber  v.  Swan,  61  Am.  Dec  125  et  seq. 

Only  those  errors  or  irregularities  will  avoid  the  attachment,  other  than  in 
the  direct  proceeding,  which  affect  the  jurisdiction;  for,  says  Drake,  "no 
doctrine  is  better  settled  than  that  mere  errors  and  irregularities  in  judicial 
action  cannot  be  questioned  collaterally,  but  must  be  corrected  by  some  direot 
proceeding  for  that  purpose,  either  before  the  same  court  to  set  them  aside, 
or  in  an  appellate  court:'*  Drake  on  Attachment,  6th  ed.,  sec.  87  a;  Kernqte 
V.  Kennedy,  5  Cranch,  173;  Thompson  v.  Tolmie,  2  Pet.  157;  Voorhoea  v.  (TnUed 
States  Bank  10  Id.  449;  Harvey  v.  Tyler,  2  WaU.  328;  Gibbons  v.  Bnsskr,  61 
HI.  110;  Kruse  v.  Wilson,  79  Id.  233;  Augusta  Bank  v.  Jaudon,  9  La.  Ann.  8; 
Gilbeson  v.  Knight,  71  Mo.  403;  McOavock  v.  BeO,  3  Coldw.  512.  And  anch 
defects  must  be  regarded  as  cured  by  final  judgment:  Cozy.  White,  2  La.  Ann. 
422;  Gibson  v.  Foster,  Id.  507. 

Every  attempt  to  overturn  an  attachment  in  the  direot  proceeding,  for 
defects  therein  which  are  not  jurisdictional,  must  precede  the  plea  to  the 
merits,  for  by  such  plea  the  defendant  is  considered  to  have  waived  all  excep- 
tions to  such  defects:  Stoney  v.  McNeiU,  18  Am.  Dec  666;  GUI  v.  Doums,  26 
Ala.  670;  Watson  v.  McAllister,  7  Mart.  368;  Enders  v.  Steamer  Henry  day, 
8  Bob.  (La.)  30;  Gamum  v.  Barrmger,  2  Dev.  &  B.  502;  Symons  v.  Northern,  4 
Jones  L.  241;  Memphii  B.  B.  Co.  v.  Wilcox,  48  Pa.  St.  161;  Judahv.  IHmecm, 
2  Bailey  L.  454;  Young  v.  Gray,  Harp.  L.  38.  And  the  usual  method  of 
taking  advantage  of  defects  of  this  kind  is  by  motion  to  dissolve,  set  aside^  or 
quash  the  attachment:  Jordan  v.  Hazard,  10  Ala.  221;  Brown  v.  Coats,  66  Id. 
439.     On  soeh  a  motion,  no  inquiry  into  the  merits  is  allowed:   MiOer  v. 
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CkamOer,  29  La.  Ann.  88.  The  entertaLomant  of  such  a  motioa  ia  within  the 
diaoetioin  of  the  oomrt,  and  the  refasal  to  entertain  it  will  not  be  ooatroUed  by 
mamdatmu:  JBk|)artePitfiiam,  20  Ala.  5S)2;  or  revised  on  error:  Jtej^noldsy.  BelL 
Sid.  57;  OUlv,  Domu^QQld.  670;  WcUsmy.  Auerbadi,  57  Id.  353;  Baabiny. 
W^rt,  €9  Id.  279;  Rkh  ▼.  (Tkornion,  Id.  473;  nor  will  the  decision  of  the  court 
ovenuliiig  such  motion  be  revised  on  appeal:  Maaaep  ▼.  WaUxTf  8  Id.  167; 
EOmm  T.  Mounts,  12  Id.  472;  MUcheU  ▼.  Chestnut,  31  Md.  521;  Baldwin  ▼. 
Wrig^  3  Gill,  241;  Fini  Nal.  Bank  ▼.  Weekler,  51  Md.  30;  Brown  v.  BUg- 
Miy»  10  Pa.  St.  42;  Lmddey  ▼.  Moloney  23  Id.  24.  The  correctness  of  the 
raUng  of  the  ooort^  qnaahing  the  attadiment  on  a  summary  motion  of  this 
kind,  may,  however,  be  examined  on  error:  ReynoHa  v.  Belly  3  Ala.  67;  but 
not  unlees  reasons  for  its  action  are  spread  on  the  record,  or  preserved  in  the 
ball  of  exceptions:  Freebom  v.  Okmer,  10  Cal.  337;  CM  v.  O'Neal,  I  How. 
(Miss.)  581% 

Where,  however,  the  defects  are  jurisdictional,  they  may  be  taken  advan- 
tage of  at  any  stage  of  the  proceedings  or  collaterally,  and  naturally,  if  the 
objection  to  such  defects  be  well  founded,  and  the  defects  not  amendable,  the 
attachment  is  ineffective  and  void. 

What  are  such  defects  in  the  affidavit,  bond,  writ,  levy,  etc.,  will  be  dis- 
cussed under  the  respective  heads. 

The  remedy  by  attachment  being  a  spedal  and  extraordinary  remedy^ 
strict  compliance  with  all  the  statutory  requisites  is  necessary:  Pool  v.  Webtter, 
t  Met.  278;  Hvg^  v.  MarUn,  1  Ark.  386;  Orumon  v.  Baymondy  6  Am.  Dec 
200;  Tkomimrg  v.  Handy  7  OaL  554;  LUUe  v.  Linnetty  7  Iowa,  324;  Mamine 
V.  Murphy,  8  Ind.  272;  MeCook  v.  Willis,  28  La.  Ann.  448;  State  Bank  v. 
Hmton,  1  Dev.  L.  397;  Sherwood  v.  Beed,  7  Hill,  432;  Morrison  v.  Fake,  1 
Finn.  133;  Oreene  v.  Tripp,  11  R.  L  424;  WhUney  v.  BumeUs,  15  Wis.  61. 

Trx  Affibavit. — ^The  presence  of  some  affidavit  is  in  most  states  held  to  be 
a  jurisdictional  requisite.  In  those  states  where  the  affidavit  and  its  sufficiency  . 
ate  so  held  to  be  jurisdictional,  any  irregularities  or  insufficiencies,  other  than 
nere  formal  defects,  will  invalidate  the  writ  and  be  ground  for  dissolution  of 
the  attadhment,  and  are  not,  like  other  irregularities,  waived  by  plea  to  the 
merita:  Maple  v.  Tunis,  53  Am.  Dec.  779;  Clark  v.  Smithy  1  111.  285;  Kruse  v. 
in^Km,  79  Id.  233;  Hciley  v.  Jaehsony  48  Md.  254;  Hargadme  v.  Van  Horn,  72 
Mo.  370;  Bray  v.  MeCbury,  55  Id.  128;  CadweU  v.  Colgate,  7  Barb.  253;  Murray 
V.  Hankin,  65  How.  Pr.  511;  Zerega  v.  Benoist,  7  Bob.  199;  Endel  v.  LeOrrocky 
33  <Huo  St.  254;  StewaH  v.  Mitchell,  10  Heisk.  488.  In  other  states,  and  in 
eases  in  some  of  the  same  states,  the  sufficiency  of  the  affidavit,  or  even  the 
preaenoe  of  the  affidavit  itself,  is  held  not  to  be  jurisdictional,  and  a  plea  to 
the  merits  operate  as  a  waiver  of  the  defects:  Moore  v.  Mauek,  79  IIL  391; 
Bailfy  v.  Beadle,  7  Bush,  383;  Carr  v.  Van  Hoseny  26  Hun,  316;  Allen  v. 
Meyer,  73  K.  T.  1.  In  the  state  of  Alabama,  the  want  of  affidavits,  even  in 
attachmenta  against  non-residents,  must  be  taken  advantage  of  by  plea  in 
abatement,  and  is  an  irregularity  which  is  waived  by  judgment  for  paintiff: 
/ono  V.  Pope,  6  Ala.  154. 

A  statutory  requirement  of  an  affidavit  before  a  writ  of  attachment  can 
issae  ia  sufficiently  met  by  a  petition  sworn  to  and  containing  the  necessary 
iflfgatJona  requisite  to  be  made  in  affidavit,  and  it  supplies  the  place  of,  and 
dispenses  with,  the  affidavit:  Seott  v.  Donegky,  17  B.  Mon.  321;  Shaffer  v. 
AsKfanZZ;  33  Id.  679. 

Whenever  the  defendant  is  personally  served  with  process  or  appears  in  an 
aetim  commenced  by  attachment,  the  suit  becomes  one  m  personam  with  the 
added  incidiit  that  the  property  attached  remains  liable,  under  the  control 
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of  the  court,  to  aimwer  snch  demand  as  may  be  established  against  him  hj 
the  final  jndgment  of  the  oonrt:  Cocper  v,  Rq/noUds^  10  Wall.  308;  and  in 
such  a  case,  if  the  defendant  makes  no  question  as  to  the  right  of  the  ooort 
to  exercise  jurisdiction  over  him  by  attachment,  the  proceeding,  howerer  de- 
fective the  affidavit,  will  be  valid,  for  the  rights  acquired  through  them  will 
nob  depend  on  the  attachment  for  their  validity,  but  on  the  judgment  in  the 
action:  ToJand  v.  Spraguef  12  Pet.  300. 

Under  any  system  requiring  an  affidavit  as  the  ground  for  issuing  the  writ^ 
the  issue  of  a  writ  being  a  movement  in  the  exercise  of  jurisdiction,  there  ia 
no  lawful  right  to  make  that  movement,  unless  such  ground  be  laid  therefor 
by  affidavit,  as  the  law  prescribes:  Drake  on  Attachment,  sec.  89. 

If  an  affidavit  is  required  by  statute,  it  is  the  affidavit  which  brings  the 
power  of  the  court  into  ruction;  and  if  there  be  no  affidavit,  the  whole  attach- 
ment proceeding  is  incurably  void:  Inman  v.  AllpoH,  65  111.  340;  Bndel  v.  Lie- 
brock,  33  Ohio  St.  254.  So  where  the  proceedings  are  attacked  on  the  ground 
of  insufficiency  of  tlie  affidavit,  the  attack  is  made,  not  on  the  ground  of  mere 
irregularities  in  the  proceedings,  but  because  of  the  want  of  a  proper  founda- 
tion for  the  exercise  of  jurisdiction  by  attachment:  Maple  v.  Turds,  53  Am. 
Dec.  779;  Smith  v.  Luce,  14  Wend.  237;  Conrad  v.  McOee,  9  Yerg.  428;  Siao^ 
art  V.  Mltchdk  10  Heisk.  488;  Rumbough  v.  WliUe,  11  Id.  260;  Mantz  v.  Head- 
ley,  2  Hen.  &  M.  308;  Widtney  v.  Brunette,  15  Wis.  61. 

Where  by  statute  an  affidavit  is  required,  such  affidavit  is  part  of  the 
reoord:  Staplea  v.  FcUrcJuld,  3  N.  Y.  141;  Maple$  v.  Turns,  53  Am.  Dec  779; 
CfosB  V.  Commisshners,  4  Col.  468;  Shivers  v.  Wilson,  5  Har.  &  J.  130;  Ford  ▼. 
Woodward,  2  Smed.  &  M.  260;  WaU  v.  Carfies,  4  Heisk.  532;  Cownd  v.  McOeie^ 
9  Yerg.  428;  and  if  none  appear  on  the  record  in  case  of  a  collateral  attack,  no 
evidence  (except  perhaps  of  loss  or  destruction)  is  admissible  to  prove  that 
one  was  made,  and  even  a  recital  in  the  writ  to  the  effect  that  one  was  made 
^  will  not  prove  the  fact  nor  sustain  the  proceeding:  Bond  v.  Patterson^  I 
Blackf.  34;  though  in  Biggs  v.  Blue,  5  McLean,  148,  it  waa  held,  on  ooUataral 
attack,  where  no  affidavit  appeared  on  the  record,  that  the  court  could  not 
presume  that  there  was  no  affidavit,  because  none  appeared  on  the  record,  for 
the  clerk,  in  copying  up  the  record,  might  have  inadvertently  omitted  it. 

Traverse  qf  Affidavit. — ^The  falsity  of  the  ^cts  stated  in  the  affidavit  is 
not  an  irregularity  in  the  proceeding,  technically  speaking,  but  is  more;  and 
in  a  direct  proceeding  is  ground  for  setting  aside  the  attachment.  It  is 
reached  by  a  motion  to  dissolve  the  attachment  on  traverse  of  the  affidavit^ 
for  when  the  attachment  is  met  by  a  denial  of  the  truth  of  the  allegations  in 
plaintiff's  affidavit,  an  issue  is  tendered  on  the  merits  of  the  attachment, 
and  if  the  alleged  grounds  on  which  the  attachments  are  based  are  found  un- 
true, the  attachment  is  void.  But  proceedings  cannot  be  collatexally  assailed 
as  void  by  showing  the  falsity  of  the  affidavit,  though  the  falsity  is  snch  as,  if 
raised  while  the  action  was  pending,  would  have  been  ground  for  quashing 
the  writ:   Weber  v.  Weitlmg,  3  K.  J.  £q.  441. 

An  affidavit,  to  be  sufficient  at  all,  must  be  an  affidavit  in  bust,  and  not  a  mere 
irregular  paper  or  statement  filed  in  the  case.  The  statutes  are  so  various 
that  all  the  requisites  and  rulings  on  them  cannot  be  given.  But  the  general 
tenor  of  the  cases  is,  that  when  the  statute  requires  that  the  affidavit  must 
contain  certain  matter,  such  matter  must  appear  in  the  affidavit,  and  sub- 
stantially as  required  by  the  statute:  1  Wade  on  Attachment,  sec  56;  Cheadle 
V.  Riddle,  6  Ark.  480;  Irvin  v.  Howard,  37  Qa.  18;  Drate  v.  Bager,  10 
Iowa,  556;  Dandridge  v.  Steams,  12  Smed.  ft  M.  723;  Outiwm  v.  Virffmkk  L 
Co.,  5  W.  Va.  22.    The  words  of  the  statate  need  not  be  followed,  bat  th« 
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words  in  the  affidaTit  mast  be  eqmvilent  to  those  in  the  statnte:  Dcumdl  r. 
irSOdnu^  21  Hon,  210. 

EtquUUu  <^  AffidatU^  OetieraBy.^Tho  requisites  to  a  valid  affidavit  as  the 
besb  of  an  attachment  are  generally,  in  some  form  or  other,  and  more  or  less 
modified  as  the  varions  statntes  differ,  that  the  affidavit  shall  be  entitled, 
sworn  to^  and  filed,  and  contain  a  statement  of  the  amount  and  nature  of  the 
debt,  and  that  it  is  due,  and  of  the  grounds  on  which  the  attachment  is  based, 
snd  that  the  property  attached  is  not  exempt. 

By  Whom  to  he  Made^  and  FiUng  and  ^tteKorfibfi.— The  affidavit  must  be 
nade  by  the  party  authorized  by  statute  to  make  it  (usually  the  plaintiff  or 
snmi^'mes  his  agent  acting  for  him),  and  as  Drake  says  in  his  work  on  attach- 
DMnts,  there  is  ordinarily  no  difficulty  in  ascertaining  whether  it  is  so  made, 
for  the  statutory  terms  are  usually  sufficiently  clear:  Drake  on  Attachment, 
nc  93.  Where  the  law  requires  it  to  be  made  by  the  plainti£^  and  mentions 
no  other  person  by  whom  it  may  be  made,  it  is  held  that  the  act  usually  can- 
not be  done  by  any  other  person  than  the  plaintiff:  Pool  v.  Webster,  3  Met. 
(Ky.)  278;  Myera  v.  Lewis,  1  McMulL  64;  Maniz  v.  Hendley,  2  Hen.  &  M. 
106;  but  see,  contra^  Flake  v.  Day,  22  Ala.  132.  Where  the  affidavit  may  be 
made  by  "  plaintiff's  attorney,"  it  may  be  made  by  an  attorney  at  law  as  well 
M  by  an  attorney  in  fact:  Clark  v.  Morse,  16  La.  575;  Austin  v.  Latham,  10 
Id.  88.  Where  an  agent  or  attorney  may  make  the  affidavit  if  the  principal 
(the  plaintiff)  is  absent  from  the  county,  an  onussion  to  state  that  he  is  so 
shssnt  has  been  held  to  be  a  fatal  defect:  Pool  v.  Webster,  3  Met.  (Ky.)  278. 
Under  a  statute  authorising  the  affidavit  to  be  made  by  the  plaintiff  or  some 
ene  for  him,  it  need  not  state  that  the  party  making  it  did  so  for  plaintiff: 
MamUBr.  Pett,  18  Ark.  236;  Oilkesony,  Knight,  71  Mo.  403;  though  in  Wis- 
consin the  contrary  has  been  held,  under  a  statute  authorizing  the  Tm^Ung  of 
the  sffidavit  by  plaintiff  or  some  one  in  his  behalf:  Wiley  v.  Wisconsin,  63 
Win,  660;  MiOer  v.  Chicago  etc  R,  R.  Co,,  68  Id.  310. 

An  affidavit  made  under  a  statute  authorizing  plaintiff's  agent  or  attorney 
to  make  it  must  describe  affiant  as  such  agent  or  attorney:  WiUis  v.  Lyman^ 
22  Tex.  268;  Mamky  v.  Headky,  10  Kan.  88;  but  though  it  is  necessary  to  be 
so  described  in  the  affidavit^  the  affiant  need  not  swear  that  he  is  such  agent 
cr  attorney:  Weathervfox  v.  Paine,  2  Mich.  665;  nor,  unless  required  by  stat* 
«te^  need  it  appear  why  the  affidavit  was  not  made  by  plaintiff:  WhUe  v.  Stas^ 
ky,  29  Ohio  St  423;  or  that  the  affiant  had  personal  knowledge  of  the  facts 
sworn  to:  AwiermmY.  Wehe,  68  Wis.  615;  WhUev,  Stanley,  29  Ohio  St.  423; 
cr  what  means  he  had  of  knowing  such  facts:  OiOoeson  v.  Knight,  71  Mo.  403. 
An  affidavit  by  the  agent  who  swore  to  the  facts  to  the  best  of  his  knowledge 
has  been  held  sufficient:  Bridges  v.  WilUams,  I  Mart.,  N.  S.,  98;  and  likewise 
where  the  affidavit  was  sworn  to  on  information  and  belief  {Mitchell  v.  Pitts, 
61  Ala.  219),  because  the  information  was  derived  from  written  admissions  of 
the  defesidant:  HoweU  v.  Kingsbury,  15  Wis.  193.  If  the  affidavit  may  be 
by  another  on  knowledge  and  belief  of  plaintiff  the  affidavit  is  not 
if  made  on  the  other^s  own  knowledge  and  belief;  he  should  allege 
that  of  plaintiff:  Deom  v.  QppeiiAcimer,  26  Md.  368;  Stewart  v.  Kaiz,  ^  l±  3^ 

An  affidavit  should  ordinarily  be  entitled  in  the  suit;  and  in  New  York, 
where  the  affidavit  was  not  entitled,  and  failed  to  make  any  reference  to 
the  parties  to  the  action,  it  was  held  too  indefinite  to  be  tibe  basis  of  an 
^:  Burgess  v.  St^  12  How.  Pr.  401;  but  in  Arkansas  it  was  held 
and  a  similar  affidavit  declared  sufficient:  Cheadle  v.  Riddle,  6  Ark. 
mn  AMCf  V.  Meald,  17  Id.  397. 

The  emission  of  a  statement  of  the  venue  in  an  affidavit  does  not  vitiate 
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it.  It  ia  not  a  fatal  defect,  bnt  is  amendable:  Struther*  ▼.  MeDoweH  6  Keb. 
491. 

Unless  expressly  required  by  statate,  the  absenoe  of  the  affiant's  aignatnf 
does  not  prove  that  he  was  not  swoin»  so  as  to  Titiate  the  attachment:  Bedm» 
T.  W<ff<mi,  4  Smed.  A  M.  579;  Bates  ▼.  Rclbinamy  8  Iowa,  310;  eofatra:  Cohm 
T.  McMCO,  28  Qa.  27;  and  will  not  be  fatal  if  the  jurat  appears,  nnlees  th* 
statute  expressly  requires  signing  of  the  affidavit:  JReduiy,  Wqfford^  4  Smed. 
ft  M.  579;  BcUea  y.  RoUnaon,  8  Iowa,  310. 

The  failure  of  the  clerk  to  affix  a  seal  to  or  to  properly  attest  the  jnra^ 
though  an  omission,  is  not  iaAaX:  StoiU  ▼.  Folger,  34  Iowa,  71;  Farrow  ▼. 
HayeSf  51  Md.  498;  Simon  v.  Stetter,  25  Kan.  155;  nor  is  the  omission  of  th» 
offioer  to  add  his  official  title  to  his  signature:  Smgkton  ▼.  Wqfford,  14  IlL  576; 
nor  even,  it  has  been  held,  will  the  want  of  the  officer's  signature  vitiate  the 
attachment,  if  it  certainly  appears  from  the  papers  that  the  affidavit  was 
sworn  to:  English  y.  Wcdl,  12  Bob.  (La.)  132;  McCartney  v.  Branek  Bank,  3 
Ala.  709;  though  in  ffarffodine  v.  Van  Horn,  72  Mo.  370,  it  was  held  that  an 
affidavit  which  was  neither  signed  by  the  affiant  nor  by  the  clerk,  was  no  affi- 
davit at  all,  and  avoided  the  attachment;  but  even  failure  of  an  affiant  to 
sign,  and  of  the  officer  to  certify  to,  the  affidavit  together  did  not  vitiate  the 
attachment,  where  the  court  was  satisfied  that  the  affidavit  was  sworn  to: 
Stout  V.  Folger,  34  Iowa,  71;  Farrow  v.  Hayes,  51  Md.  498.  But  if  the  impli- 
cation  is  not  justified  from  the  facts  that  the  paper  was  sworn  to,  the  absenoe 
of  the  official  attestation  will  be  fatal  to  the  attachment:  Bvrdaen  v.  McLaren, 
8  Ga.  521;  Cooftr  v.  Smith,  25  Id.  269;  WaU  v.  Comes,  4  Heisk.  532.  An  affi- 
davit  by  a  clerk  of  a  court  before  his  own  deputy,  in  a  suit  in  attachment 
pending  in  such  court,  has  been  held  to  be  a  nullity:  Owens  v.  Jones,  59  Mo. 


Where  filing  is  required  by  statute,  if  it  appears  that  there  was  an  affidavit 
which  was  not  filed,  the  fact  that  it  was  delivered  to  the  officers  before  the 
writ  issued,  and  was  the  ground  for  its  issue,  but  that  the  offioer  failed  to  file 
it  at  the  time,  will  not  avoid  the  attachment,  but  the  facts  may  be  proved 
•nd  the  paper  filed  nunc  fro  tunc:  Simpson  v.  Mhtor,  1  Blackf .  229. 

Amount  and  Nature  qf  Debt,  and  Statement  qf  Maturity  tkereqf. — ^The  affi* 
davit,  to  be  sufficient,  must  state  the  nature  of  the  demand,  at  least,  and  the 
facts  in  regard  to  its  maturity:  Lowenheim  v.  Ireland,  2  Baxt.  214;  BartleU  v. 
Ware,  74  Me.  272;  Quarles  v.  Bobinson,  I  Chand.  29. 

The  debt  sworn  to  in  the  affidavit  must  be  the  same  as  that  sued  on  and 
stated  in  the  declaration,  complaint,  or  petition:  Cross  v.  Richardson,  2  Mart,, 
K.  S.,  323.  And  where  the  sum  stated  in  the  affidavit,  in  the  petition,  and 
in  the  complaint  all  difiered,  the  attachment  was  quashed  because  of  the 
variance:  Joiner  v.  Perkins,  59  Tex.  300. 

Where  the  statute  requires  a  statement  of  the  amount  due,  an  affidavit 
wholly  omitting  such  statement  is  fatally  defective:  Marshall  v.  Alley,  25 
Tex.  342.  It  is  no  objection,  however,  that  the  afiiant  might  have  claimed 
a  larger  sum  than  he  did:  Henrie  v.  Sweasey,  6  Blackf.  273.  Thus  an  affida- 
vit stating  that  at  least  two  thousand  dollars  is  due  haa  been  held  sufficient 
to  maintain  an  attachment  for  the  sum  of  two  thousand  dollars:  Flower  v. 
Griffith,  12  La.  345;  contra:  Jones  v.  Webster,  1  Finn.  345.  If,  however,  the 
amount  stated  is  conjectural,  it  will  not  support  plaintiff's  oath,  and  the 
attachment  will  fail,  as,  for  instance,  in  the  case  of  one  partner  suing  another 
for  a  specified  amount,  as  a  debt  resulting  from  partnership  business,  when 
there  haa  been  no  settlement  of  partnership  accounts:  Levy  v.  Levy,  U  La. 
6S1.    Nor  will  the  affidavit  be  sufficient  if  the  amount  stated  be  ^eeoiative 
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or  nneertain  on  its  £ace»  as,  "that  defendant  is  indebted  in  the  sum  of  one 
HMNisand  six  hnndred  and  fiftynseven  dollars  and  ninety  cents,  as  near  as 
deponent  can  now  estimate  it: "  Laihrop  ▼.  Snyder^  16  Wis.  293. 

Where  it  is  required  by  statnte  that  the  affidavit  shall  state  that  plaintiff  has 
a  jnat  demand,  a  failure  so  to  do  will  avoid  the  attachment:  Taylor  v.  SmUh, 
17  K  Mon.  536;  W<nihingt(m  v.  Gary,  1  Met.  (Ky.)  470;  Allen  v.  Brown,  4 
Id.  342;  Bailey  v.  Beadles,  7  Bash,  383;  Bray  v.  AfeClury,  55  Mo.  128;  bnt 
it  has  been  held  nnder  such  a  statute  that  an  affidavit  which  failed  to  state 
tiimt  plaintiff's  claim  was  just»  but  which  did  state  facts  that  showed  the 
daim  to  be  just,  was  sufficient:  WUkinsY.  TourteloU,  28  Kan.  845.  It  is  not 
ordinarily  essential  that  the  amount  should  be  set  forth  in  terms  in  the  affi- 
davit, if  the  form  of  pleading  be  such  as  to  require  it  to  be  stated  in  the 
petition,  and  it  be  there  stated,  and  be  referred  to  in  the  affidavit  as  the  sum 
lor  which  the  attachment  is  obtained:  Sonberain  v.  JRenaux,  6  La.  Ann.  201; 
Boone  v.  Savage,  14  La.  169;  Morgan  v.  Johnson,  15  Tex.  568. 

This,  however,  would  not  be  the  rule  where  the  common-law  forms  of  plead- 
ing are  preserved.  But  where  the  cause  of  action  and  the  ground  of  attachment 
mn  both  required  to  be  set  forth  in  the  petition,  and  the  affidavit  refers  only  ta 
the  latter,  the  attachment  cannot  be  sustained,  for  there  is  nothing  showings 
vnder  oath,  what  amount  is  due:  Blakdy  v.  Bird,  12  Iowa,  601;  KeUy  v.  Don- 
mlfy,  29  Id.  70;  Price  v.  MerriU,  13  La.  Ann.  526. 

In  J^nn  v.  DzkUynidn,  13  Fla.  597,  where  the  law  required  the  affiant  to 
state  "that  the  amount  of  debt  or  sum  demanded  is  actually  due,"  it  was 
held  not  to  mean  that  the  precise  amount  stated  was  actually  due,  but 
that  the  day  of  payment  had  arrived  according  to  the  contract;  and  that,  if 
the  amount  shown  to  be  due  was  sufficient  to  give  the  court  jurisdiction, 
the  attachment  should  not  be  discharged,  unless  the  discrepancy  between  the 
•meant  claimed  and  the  amount  proved  was  so  material  as  to  warrant  the 
imputation  of  fraud  or  bad  faith  on  the  part  of  the  plaintiff!, 

Where  the  law  required  plaintiff  to  state  the  sum  due,  and  that  no  part  of 
the  same  has  been  paid,  and  that  he  was  not  indebted  to  the  defendant,  it 
held  sufficient  for  the  plaintiff  to  state  the  actual  sum  due,  and  that  he 
indebted  to  the  defendant  in  a  small  sum,  the  amount  of  which  he  did 
Bot  know:  Turner  ▼.  JIIeDamel,  1  McCord,  552.  But  see  Morrison  v.  Beam, 
lPinn.244. 

Under  a  statnte  requiring  the  amount  justly  due  to  be  stated,  where  the  affi- 
davit stated  that  the  defendant  **  was  indebted  to  the  plaintiff  in  the  sum  of 
thousand  dollars,  which  may  be  subject  to  a  set-off  for  an  unascertained 
which  on  final  settlement  will  be  due  the  defendant  from  plaintiff,  for 
improvements,**  and  it  was  objected  that  no  certain  sum  was  sworn 
to^  the  court  ruled  otherwise,  saying  that  "any  debt  may  be  subject  to  be 
•et  off  by  another  debt.  But  until  one  debt  has  been  set  against  another, 
hoCh  remain  debts.  When  there  is  an  action,  there  can  be  no  set-off  until  the 
defendant  has  done  something  showing  a  willingness  in  him  for  his  debt  to  be 
set  against  the  plaintiff's  debt: "  Holeton  Mfg,  Co.  v.  Lea,  18  Ga.  647. 

Under  statutes  requiring  a  statement  of  all  sums  due  over  and  above  all 
eoonter-daime,  it  was  held  that  an  affidavit  that  a  certain  amount  is  justly 
doe,  but  omitting  to  state  that  it  was  due  over  all  counter-claims,  is  fatally 
defective:  DonmeU  v.  Wmams,  21  Hun,  216;  Rujppert  v.  Haug,  87  N.  Y. 
141;  and  so  an  affidavit  stating  the  amount  to  be  due  over  and  above 
all  oet^efii  and  discounts  was  held  insufficient,  "  counter-claim ''  having  a 
hs«adsr  meaning:  Lampkin  v.  Douglass,  10  Abb.  N.  C.  342;  but  see  Aifordv, 
OMg  28  Bmi,  22.    Where  the  statnte  required  a  statement  tbat  the  sum 
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dna  ov«r  and  aboire  all  ooanter-daims  known  to  plaintiff  it  was  held 
41iat  an  affidavit  that  sach  waa  the  sum  as  known  to  plaintiff  is  insufficient: 
Murrasf  ▼.  HaMn,  30  Hun,  37;  Cribben  v.  SchUUnger,  Id.  24& 

If  no  statement  in  the  affidavit,  as  to  how  the  debt  aocmed,  or  the  nature 
thereof,  is  reqnired  by  statute,  absence  of  such  statement  is  no  objeetian; 
Starbe  ▼.  MarwhaO,  3  Ala.  44;  0*Brien  ▼.  Daniel,  2  Blackf.  290;  Irvm  v.  i7ow- 
^crrf,  37  da.  18;  but  if  required,  failure  to  state  these  facts  is  fatal:  In  re  ffoi' 
Ungthead,  6  Wend.  653;  BmUh  ▼.  Luce,  14  Id.  237. 

So  where  the  statute  required  it  to  appear  by  affidavit  that  a  cause  of 
action  exists  against  the  defendant,  specifying  the  amount  of  the  same  and 
the  grounds  thereof,  and  the  affidavit  omitted  to  state  the  grounds,  it  was 
held  that  there  was  no  jurisdiction  in  the  conrt  to  issue  the  writ:  Zerega  t. 
Benoiat,  7  Robt.  (N.  Y.)  199;  S.  C,  33  How.  Vi\  129;  Rkhler  v.  Wise,  6  Thomp. 
ft  C.  70.  And  under  the  same  statute,  an  attachment  was  set  aside  because 
the  affidavit  merely  recited  the  facts  relied  on  as  a  cause  of  action,  without  a 
direct  statement  of  their  existence:  McmUm  v.  PooU,  61  Barb.  330.  And 
under  a  statute  requiring  the  affidavit  to  state  the  nature  of  the  plaintiff^s 
daim,  it  was  considered  sufficient  to  state  that  the  daim  was  for  a  certain 
cam  "  now  due  and  payable  to  the  plaintiff  from  the  defendants  on  an  account 
for  merchandise  sold  by  the  defendants,  as  auctioneers,  on  commission,  for  the 
plaintiff:"  Fergueon  v.  Smith,  10  Kan.  394.  And  so,  under  a  similar  statute, 
an  affidavit  stating  plaintiff's  claim  to  be  for  the  "  balance  due  on  account 
lor  goods  sold  and  delivered,"  has  been  held  sufficient:  Theirman  v.  Vahle,  32 
Znd.  400.  Under  a  statute  requiring  the  nature  of  the  indebtedness  to  be 
atated,  an  affidavit  stating  that  "the  debt  is  one  due  on  a  certain  instrument 
in  writing,  signed  by  defendant,"  was  held  sufficient:  Phelpe  v.  Tomig,  1  HI. 
1255;  Haywood  v.  MeCrory,  33  Ind.  459. 

Under  a  statute  requiring  the  plaintiff  to  show,  by  affidavit^  that  one  of  the 
causes  of  action  specified  in  the  statute  existed  against  the  defendant,  and 
the  affidavit  alleged  that  the  defendant  owed  the  plaintiff  a  certain  sum  for 
.goods,  wares,  and  merchandiBO  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant, it  was  held  not  to  show  a  cause  of  action  in  ^vor  of  the  plaintiff,  but 
to  be  a  mere  recital,  from  which  the  affiant  concluded  that  such  a  right  of 
action  did  exist;  and  that  he  should  have  stated  that  the  plaintiff  had  in  fact 
•old  goods,  wares,  and  merchandise  to  the  defendant,  of  the  value  of  the  sum 
mentioned,  or  for  which  the  defendant  had  agreed  to  pay  that  sum:  Pomeroy 
V.  Riek^t8,'21  Hun,  242;  Smith  v.  Dame,  29  Id.  306.  But  where  the  action 
was  upon  a  promissory  note,  alleged  to  be  wholly  unpaid,  it  was  held  suffi- 
cient to  aver  those  facts:  ITamiUon  v.  Penney,  Id.  265. 

Where  the  statute  provided  that  the  affidavit  must  state  the  amount  of  the 
indebtedness  of  the  defendant,  "and  that  the  same  is  due  upon  contract, 
express  or  implied,"  an  affidavit  was  sustained,  which  stated  the  amount,  and 
"  that  the  same  is  due  upon  contract,  express  or  implied;"  it  being  considered 
ttunecessary  to  specify  the  particular  description  of  contract  sued  upon:  Kknk 
V.  Sckwalm,  19  Wis.  111.  And  under  that  statute,  an  affidavit  which  omitted 
those  words  was  sustained  where  it  contained  an  averment  of  facts,  which,  if 
true,  constituted  an  express  contract:  Buthe  v.  Oreen  Baiy  <6  M.  B,  B.  Co.,  37 
Wis.  344. 

Grounds  qf  Attachment  to  be  Stated. — ^The  most  important  point  in  the  affi- 
davit is  that  which  sets  forth  the  grounds  on  which  the  attachment  is  sued 
out,  and  it  is  in  reference  to  that  that  the  mass  of  the  decisions  concezning 
affidavits  have  been  rendered.  The  decisions  are  of  such  number  that  it  will 
ite  impossible  to  cite  them  all,  or  the  slight  variations  in  them,  in  this  nots^ 
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ftnd  therefore  merely  the  general  propoeitioiu  eefcabUahed  by  them  will  be  set 

OQt 

It  may  be  eaid  generally  that  where  there  are  certain  statatory  gronnda  te 
be  iwofn  to^  aa  there  are  in  moat  states,  one  or  more  must  appear  in  the  affi*- 
davit^  or  it  will  not  warrant  the  issaanoe  of  the  writ:  Ex  parte  Chapman,  1 
Wend.  66;  Boyd  y.  Budcmgham^  10  Humph.  434.  A  full  statement  of  the 
statutory  gronnds  which  will  justify  the  issuance  of  an  attachment  in  each 
state  will  be  foond  in  1  Wade  on  Attachment,  sec  74,  note. 

A  party  may  set  oat  in  his  affidavit  as  many  grounds  as  the  law  allows: 
Kamon  v.  Emma,  36  Ga.  89;  Irvin  y.  ffowai-d,  37  Id.  18;  and  if  any  of  the 
groonda  stated  are  true,  the  attachment  will  be  sustained,  though  the  others 
are  bad:  McOoUen  y.  fPAtte,  23  Ind.  43;  Lawyer  y.  Langfuma,  85  Id.  138;  Raaen- 
ham  V.  FyUHf  12  Bradw.  302.  So  if  seyeral  grounds  of  attachment  are  stated, 
and  all  are  successfully  contested,  save  one,  which  is  left  uncontested,  that 
one  will  sustain  the  attachment:  Keith  y.  SteUer,  25  Kan.  lOa  So  if  one 
groond  be  good  and  sufficiently  sworn  to,  though  the  other  grounds  stated 
are  not  awom  to^  the  attachment  will  be  sustained:  Dwilap  y.  McFarland, 
25  Id.  48a 

Groonds  of  attachment  must  not  be  stated  so  that  they  would,  if  all  in- 
cliided*  be  inconsistent,  for  then  the  attachment  would  be  defective  for  uncer- 
tainty: Jkumenbamm  v.  Schram,  59  Tex.  281.  And  so  an  affidavit  alleging 
cne  or  another  of  two  distinct  grounds  of  e^ttachment  will  be  bad  for  uncer- 
tainty, as  it  woold  be  impossible  to  determine  which  would  be  relied  on  to 
sustain  the  attachment.  And  affidavits  thus  in  the  disjunctive  will  be  bad 
thou^  either  of  the  facts  sworn  to  might  be  sufficient:  DevaU  v.  Taybr, 
CSieyss,  6;  ffagood  v.  JTtmter,  1  McGord,  511;  Dictenaan  v.  Cowley,  15  Kan. 
269;  Kegd  v.  Sckrenkeiaen,  37  Mich.  174;  Bishop  v.  Fennerty,  46  Miss.  570; 
Eayma  t.  Pcwell,  1  Lea,  347.  Though,  of  coarse,  the  statate  may  authorise 
groonda  to  be  stated  in  the  alternative. 

In  some  states,  an  attachment  issues  as  a  matter  of  right  upon  affidavit  be* 
ing  made  of  the  existence  of  certain  facts,  while  in  others  it  is  required  that 
the  officer  shall  be  satisfied,  by  affidavit  presented  to  him,  of  the  existence 
^  such  facts.  In  the  former  case,  the  officer's  duty  is  merely  ministerial,  in- 
folving  no  inqoiry  on  his  part,  except  as  to  whether  particular  facts  are  sworn 
to;  in  the  latter,  his  funetious  are  judicial  as  well  as  ministerial;  he  must  be 
satisfied  judicially,  by  the  affidavit,  not  merely  that  the  facts  are  sworn  to, 
but  that  the  evidence  is  sufficient  to  prove  that  they  really  exist.  This  sub- 
ject may  be  considered  under  different  statutes,  in  three  distinct  phases:  1. 
Where  the  affidavit  is  required  simply  to  state  the  existence  of  a  particular 
he^  declared  by  law  to  be  a  ground  of  attachment;  2.  Where  the  existence 
ef  each  iact  must  be  proved  to  the  satisfaction  of  some  named  officer;  and 
Iw  Where  the  officer  must  be  satisfied  of  the  existence  of  such  fact,  by  proof 
pfseauted  to  him  of  the  facts  and  circumstances  which  go  to  establish  its  ex- 
istsnoe:  Drake  on  Attachment,  sec.  87,  o.  97,  98,  99,  100. 

Where  the  affidavit  must  state  simply  the  existence  of  a  particular  fact  as 
a  ground  of  attachment,  nothing  is  requisite  but  a  substantial  conformity  to 
tiie  laagaage  of  the  statute.  The  officer  need  not  be  satisfied  judicially  that 
tiie  aOeged  fact  is  true,  but  is  simply  to  see  that  it  is  sworn  to:  Wheeler  v. 
Flarmer,  38  CU.  203;  Bqflmm  v.  BrackeU,  2  Kan.  227;  Crax^vrd  v.  Jioberts,  8 
Or.  324;  DmUvyT.  SeharU,  17  Ohio  St.  640;  OamerY.  White,  23  Id.  192. 

Where  the  existence  of  the  ground  of  attachment  must  be  proved  to  the 
satisfaction  of  the  officer,  the  officer  acts  in  a  judicial  aa  well  aa  in  a  minisp 
l«ial  eapeei^,  and  he  most,  before  he  issues  the  writ,  satisfy  himself  thai 
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ttie  heta  wemtial  vnder  the  statute  to  the  lasoanoe  of  the  writ»  exists  and  if 
the  record  does  not  show  that  he  was  so. satisfied,  the  attachment  will  be 
gnashed:  Ifayhew  y.  Dudley,  1  Pinn.  95;  Morrimm  ▼.  Fake^  Id.  133.  And 
■ach  proof  in  the  ahsenoe  of  any  further  statatozy  requisite  mnat  be  by  legil 
evidence:  Brown  ▼.  Binehman,  9  Johns.  75. 

Where  the  officer  must  be  satisfied  of  the  ezistenoe  of  the  ground  of  at- 
tachment by  proof  of  particular  facts  and  circumstances  tending  to  establish 
its  existence,  the  officer  acts  both  in  a  judicial  and  ministerial  capacity,  aa 
he  must  pass  both  on  the  competency  of  the  evidence  and  upon  the  snfficieiDcy 
of  the  proof  to  establish  the  existence  of  the  ground  of  attachment.  And  to 
defeat  an  attachment  for  want  of  jurisdiction  of  the  officer  to  issue  the  writ^ 
because  the  affidavit  did  not  show  such  facts,  it  must  appear  that  there  ia  a 
total  want  of  evidence  on  some  essential  point:  Sekoonmaker  v.  Spencer,  64 
N.  Y.  366.  And  therefore  where  a  statute  contains  such  a  requisite,  aa 
affidavit  which  merely  states  the  necessary  matters  on  belief,  or  information 
and  belief,  is  insufficient:  Smith  v.  Luce,  14  Wend.  237;  Pierce  v.  Smith,  1 
Minn.  82;  In  re  Brown,  21  Wend.  316;  Ska  parU  Robinaon,  Id.  672;  KmgeUmA 
V.  Cowman,  5  Hill,  608;  Lorrain  v.  Biggins,  2  Ghand.  116. 

Where,  by  statute,  an  attachment  is  allowed  when  the  defendant  baa  to 
act  with  a  certain  intent,  unless  such  intent  be  stated  the  affidavit  will  not 
support  the  attachment:  Crayne  v.  Wells,  2  Bradw.  674.  So  where  the  affi- 
davit should  show  that  the  act  of  the  defendant  was  attended  with  a  specified 
result,  a  failure  to  so  state  such  result  will  avoid  the  attachment:  Napper  t. 
Noland,  9  Port  218;  Thompson  v.  Chatmhers,  12  Smed.  &  M.  488. 

Uncertainty,  Surplusage,  etc — Uncertainty  may  likewise  vitiate  the  attach- 
ment, 8s  if  the  party  does  not  swear  positively  aa  to  his  demand,  which  the 
law  requires  to  be  on  a  contract,  but  states  facts  from  which  perhaps  a  jury 
might  infer  a  contract:  Jacoby  v.  OogeU,  6  Serg.  &  B.  460;  or  where  the 
statement  is  made  on  information  and  belief:  Neai  v.  Gordon,  60  Ga.  112^ 
Merrill  v.  Low,  I  Finn.  221. 

Surplusage  will  not  vitiate  the  attachment,  if  not  inconsistent  with  tha 
substantial  averments  required  by  statute:  Spear  v.  King,  6  Smed.  &  M.  276^ 
Farley  v.  Farior,  6  La.  Ann.  725;  Bmmet  v.  Yeigh,  12  Ohio  St.  335. 

Numerous  other  instances  of  insufficient  affidavits  might  be  given,  as  the 
particular  facts  and  the  statutes  vary  in  almost  every  case,  but  the  apaca 
will  not  permit.  A  full  collection  of  special  cases  of  insufficient 
will  be  found  in  Drake  on  Attachment,  6th  ed.,  sees.  106  et  seq. 

The  Bond. — ^The  laws  of  most  of  the  states  require  a  bond  as  a 
precedent  to  the  issue  of  the  writ.  Where  this  is  so,  it  is  as  imperative  that 
a  bond  should  be  filed  as  that  the  plaintiff  should  file  an  affidavit:  Alabtsma 
Bank  v.  Fitzpatrick,  4  Humph.  311;  and  its  absence  would  be  a  jurisdictional 
defect  rendering  the  subsequent  proceedings  void:  Van  Loon  v.  Lyome^  61 
K.  T.  22;  Tiffany  v.  Lord,  65  Id.  310;  Oraham  v.  BurekhaUer^  2  La.  Ann. 
415;  Ford  v.  Burd,  4  Smed.  &  M.  683.  In  Alabama,  the  want  of  a  bond,  eren 
against  a  non-resident,  must  be  taken  advantage  of  by  plea  in  abatement^ 
and  is  an  irregularity  which  is  waived  by  plea  in  abatement:  Jones  ▼.  Pcpe^ 
6  Ala.  154.  Yet  the  bond  and  the  affidavit  do  not  occupy  the  same  position^ 
the  bond  being  more  generally  amendable.  They  therefore  do  not  fomiab 
any  ground  for  quashing  the  attachment,  unless  plaintiff  refuses  to  fomiab  m 
good  and  sufficient  undertaking  within  such  time  as  the  court  may  direot 
after  objection  taken  thereto:  Oopen  v.  Stephenson,  18  Kan.  140;  SooU  t. 
Maeey,  3  ALl  250;  McDonald  v.  Fisi,  63  Mo.  343.  Bnta  failure  toao  per- 
leet  the  bond  is  an  irregularity  for  which  the  attachment  may  be  qwasibedt 
Afford  V.  Johnson,  9  Port  320. 
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Whare  the  statute  pracribes  a  f onn  of  bond,  such  fonn  ahonld  be  followed: 
Simon  ▼.  SteUer,  25  Kan.  156;  and  thia  form  is  sometimeB  regarded  aa  exclu- 
aire  of  any  other:  Amo9V,  AUmet,  2  Smed.  &  M.  215;  though  a  common-law 
bond  haa  been  held  safficient:  Bamu  ▼.  Webgt^,  57  Am.  Dec.  232.  Where  a 
bond  is  required,  the  conrt  cannot  take  money  or  other  yalnable  securities  in 
lies  thereof:  Bate  v.  McDonald,  41  Hun,  219.  The  bond  must,  of  coarse, 
have  all  the  ordinary  requisites  of  a  bond  in  a  judicial  proceeding,  and  it  is 
not  neoeasary  to  set  forth  those  requisites  here.  Where  no  form  is  prescribed, 
a  bond  to  pay  all  damages  sustained  by  defendant,  by  any  illegal  conduct  of 
the  plaintiff,  was  held  safficient:  Leach  ▼.  Thomas,  2  McCord,  110.  Where 
the  bond  ia  regarded  as  jurisdictiona],  the  omission  or  insufficiency  thereof 
are  not  waived  by  plea  to  the  merits:  7^1011  y.  ffamer,  2  How.  (Miss.)  669; 
bat  such  A  plea  will  be  a  waiver  to  the  objections^  on  account  of  defects 
which  might  have  been  amended  at  an  earlier  stage  of  the  proceedings:  Voor* 
kee$  ▼.  Hoagland,  6  Blackf.  232;  Young  ▼.  Chray,  Harp.  38.  A  bond  is  in* 
•afficient  when  it  fails  to  furnish  the  full  statutory  indemnity;  1  Wade  on 
Attachment^  sec  Hi. 

Writ,  and  Exbcution  and  RvnnEur  theriot.— The  necessity  for  the  filing 
of  an  affidavit  and  bond  as  a  prerequisite  to  the  issuance  of  the  writ  has 
already  been  discussed.  Suffice  it  to  say  that  where  these  matters  are  juris- 
dictional, a  writ  issued  in  advance  of  the  filing  of  the  affidavit  and  bond  ii 
vcid:  Ely  v.  (htest,  94  Pa.  St.  160.  And  where  the  statute  requires  the  dec* 
hration  or  complaint  to  be  filed  as  a  prerequisite  to  issuance  of  the  writ^  an 
attachment  will  be  void  where  the  writ  issues  in  advance  of  the  declaration: 
Skberi  v.  Stntxer,  35  Ohio  St.  661.  Wliere,  however,  the  filing  of  the  affida^ 
Tit,  bond,  and  declaration  are  prerequisites  to  issuance  of  the  writ,  it  is  suffi- 
cient if  all  are  filed  at  the  same  time,  and  contemporaneously  with  the  issuance 
of  the  writ:  Wheeler  v.  Farmer,  38  Gal.  203.  It  has  been  held  that  the  sum- 
mons need  not  be  served  before  the  writ  issues:  Wallace  v.  Cadle,  68  N.  Y. 
370.  Bat  it  is  said  that  on  non-residents,  the  summons  must  be  served  in 
atatatary  form  before  the  writ  issues,  and  that  unless  this  is  done,  the  levy 
will  be  void,  and  that  although  the  subsequent  issue  of  summons  will  cure  the 
writ,  it  will  not  cure  the  levy:  Zertga  v.  BentnMt,  7  Rob.  (N.  Y.)  199.  It  is 
requiaite,  however,  in  most  states,  that  the  action  be  commenced  and  pend- 
ing at  the  time  of  issuance  of  the  writ:  Steel  v.  Harknese,  9  W.  Va.  13. 

To  authorize  the  issuance  of  the  writ,  the  bond  and  affidavit  need  only  be 
•offident  on  their  face:  De  Coiuaey  v.  Bailey,  57  Tex.  665.  Where,  however, 
under  the  statute,  certain  facts  must  be  proved  to  authorize  a  court  to  issue 
the  writ,  and  there  is  a  total  defect  as  to  such  proof,  the  procesa  is  void:  Mil- 
ler V.  Brmcberheff,  47  Am.  Dec  242;  Skatghter  v.  Bevane,  1  Finn.  348;  and 
see  cases  cited  strpra,  on  this  head. 

Where  the  statute  requires  a  recital  in  the  writ  that  the  bond  has  been 
approved  and  filed,  it  has  been  held  that  a  recital  that  it  has  been  filed  will 
be  equivalent  to  a  statement  of  its  approval:  Mamine  v.  Murphy,  8  Ind.  272; 
Levy  V.  Darling,  28  Id.  497. 

The  issue  of  a  writ  on  Sunday  is  at  common  law  an  irregularity  which,  if 
apparent  on  the  face  of  the  writ^  will  justify  the  quashing  of  it^  but  if  not  so 
appgoent,  the  'validity  of  the  writ  will  not  be  affected,  and  in  such  case  the 
eoort  cannot  order  the  clerk  to  alter  the  date  of  the  writ  to  make  it  show  that 
it  waa  issued  on  Sunday,  and  then  quash  it:  Matthews  v.  Ansley,  31  Ala.  20. 

Mtsredtal  in  the  writ,  of  the  court  to  which  it  is  returnable,  is  no  ground 
isr  dissolving  the  attachment  where  the  nature  and  character  of  the  writ  ahow 
that  it  covld  be  retomable  only  in  a  psrtioular  court:  Byrd  v.  Hopkins,  8 
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Smed.  &  M.  441;  Wharton  v.  Conger,  9  Id.  510;  and  much  leas  where  the  writ 
•  is  actaally  retomed  into  the  proper  court:  Blake  ▼.  Camp,  45  Ga.  298.  Where 
the  writ  was  made  returnable  to  a  term  of  court  that  had  paaaed,  though  the 
error  was  a  clerical  one,  it  was  held  Yoid:  Dames  ▼.  Fates,  3  N.  H.  70;  bat 
eren  this  was  held  amendable:  SooU  v.  Maqf,  3  Ala.  250. 

A  writ  not  officially  signed  or  attested  is  Yoid:  Wiley  v.  BenmeUf  9  Baxt.  581. 

A  levy  before  issue  of  the  writ  is  Yoid:  Wilson  y.  Striker,  66  Ga.  575;  Wa!e9 
y.  dark,  43  Conn.  183. 

The  officer  executing  the  writ  should  omit  no  act  which  the  governing  stat- 
ute prescribes  in  regard  to  the  levy:  DeaAa  v.  Baker,  3  Ark.  509;  Sharp  r. 
Baird,  43 Cal.  577;  Oatesr.  BushneU,  9 Ccaan.  &S0;  Kuhnv.  Craves,  9Iowa»  303; 
Crowninskidd  v.  Strobe!,  2  Brev.  80.  Where  the  statute  requires  reading,  all 
of  the  writ  must  be  read  to  be  an  effectual  service:  Crary  v.  Barber,  I  CoL 
172.  A  writ  served  on  Sunday  is  void  in  Alabama:  Colton  v.  Hvey,  4  Ala.  56u 
Insufficiency  of  service  of  the  writ,  in  Louisiana^  is  held  to  be  an  irregularity 
which,  though  available  in  the  direct  proceeding,  cannot  be  taken  advantage 
of  collaterally:  Cocc  v.  YTAde,  2  La.  422;  Gibson  y.  Foster,  Id.  IXH,  Alevyisnot 
bad  because  made  on  property  of  more  or  less  value  than  the  sum  named  in 
the  writ^  but  if  too  much,  the  defendant  may  have  the  amount  of  proper^ 
subjected  to  the  attachment  reduced:  Thornton  v.  WhUer,  9  Ala.  613;  Hughes 
V.  Tennison,  3  Tenn.  Ch.  641.  Levy  deferred  until  after  return  of  the  writ 
is  absolutely  void:  Peters  v.  Conway,  4  Bush,  565.  The  same  rules  applicable 
to  the  service  and  return  of  prooess  generally,  and  to  the  levy  and  return  of 
executions,  applies  to  the  levy  and  return  of  writs  of  attachment.  As  to  the 
matter  of  amendment  of  writs  of  attachment^  and  the  levy  and  return  thereof 
see  Barber  v.  Stoan,  61  AnL  Dec  125.  In  Alabama,  the  doctrine  of  waiver 
by  appearance  is  carried  to  the  length  of  curing  defects  in  the  writ,  which 
would  be  sufficient  to  render  the  attachment  void:  OMsmUh  v.  Stetson,  39 
Ala.  183. 

Bjqht  aw  Third  Pebsons  to  ArrAOK  Attaohmsnt.— Third  persons,  in- 
cluding other  attaching  creditors,  cannot  intervene  in  an  attachment  proceed- 
ing to  have  it  set  aside  for  irregularities  of  procedure:  Emerson  v.  Fox,  2  Ia. 
178;  Van  Arsdale  v.  Krum,  9  Mo.  397;  Rudolf  v.  McDonald,  6  Neb.  163;  In  rs 
Oriswold,  13  Barb.  412;  Ward  v.  Howard,  12  Ohio  St.  158;  Walker  v.  Boberis^ 
4  Rich.  561;  Kincaid  v.  NecUl,  3  McCord,  201;  nor  will  a  waiver  by  the  de- 
fendant operate  to  the  advantage  of  the  subsequent  attaching  creditors,  where 
they  are  not  substantially  injured  by  such  waiver:  Rvdolf  v.  McDonald,  6 
Neb.  163.  But,  as  stated  in  the  principal  case,  if  the  attachment  ii  based  oa 
a  fraudulent  demand,  or  on  one  which  has  in  fact  no  existence,  it  is  other* 
wise:  Harrison  v.  Pender,  Bush.  78;  Bank  v.  Spurling,  7  Jones,  898. 


SouLB  V.  Atkinson. 

[18  California,  225.J 
AoBUMEWT  TO  KxKP  Partnebship  Ssgrbt,  and  its  mere  concealment  from 
plaintiff,  who  sold  goods  to  one  of  the  firm  individually,  which  goods 
went  to  the  uses  of  the  concern,  does  not  amount  to  such  a  fraud  as  will 
avoid  the  statute  of  limitations  against  plaintiff,  who  did  not  discover  the 
partnership  until  after  the  bar  of  the  statute  had  operated  against  hiok 
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AcnoN  on  a  contract.  Three  persons,  Atkiuson,  Ranlett^ 
and  Homer  had  entered  into  a  partnership  agreement,  by  th^ 
terms  of  which  the  partnership  was  to  be  kept  secret,  and 
plaintiff,  ignorant  of  the  existence  of  the  partnership,  sold 
goods  to  Homer  individually,  in  1854.  Afterwards,  in  1860, 
discovering  that  the  partnership  existed  in  1854,  and  that  tha 
goods  went  to  the  uses  of  the  concern,  he  brought  suit  against 
the  three  partners.  Defendants  demurred,  setting  up  the  bar 
of  the  statute  of  limitations.  Demurrer  sustained.  Plaintiff 
appealed. 

Heydenfddtj  for  the  appellant 

Whitcombf  PHngle  and  Fettorif  and  Waller  and  MoorCy  for  th» 
respondents. 

By  Court,  Baldwin,  J.  It  is  conceded  that  the  plea  of  the^ 
statute  of  limitations  would  be  good  in  this  case,  unless  thia 
effect  be  denied  in  consequence  of  the  fact  that  the  defendants, 
partners,  were  not  known  as  such  to  the  plaintiffs,  and  that, 
by  an  article  of  the  partnership  agreement  between  them  and. 
the  ostensible  partner,  their  relation  was  to  be  kept  secret.  It 
is  argued  that  this  concealment  of  the  partnership  by  the  dor^ 
xnant  partners,  effected  in  this  way,  was  a  fraud  which  pre- 
vents the  running  of  the  statute  in  their  favor.  Waiving  for 
the  present  the  consideration  that  this  agreement  and  conceal* 
ment  are  not  shown  to  have  been  made  or  done  with  the  intent 
of  deceiving  or  defrauding  the  plaintiff,  we  think  the  argument 
of  the  respondents'  counsel  conclusive  to  show  that  neither  thia 
agreement,  nor  this  concealment,  nor  both  together,  amounts 
to  such  a  fraud  as  maintains  the  pretension  of  the  plaintiff.  A 
dormant  partner  is  not  bound  to  give  notice  of  his  relations  to 
the  firm  of  which  he  is  a  member.  No  credit  is  given  on  the 
strength  of  his  connection  with  the  firm.  The  very  name 
which  describes  his  character  implies  that  his  relations  to  the 
firm  are  secret.  Many  justifiable  reasons  may  exist  for  his 
keeping  a  knowledge  of  his  connection  with  the  firm  from 
being  made  public,  while  no  injury  is  necessarily  done  to  any 
one  from  a  failure  to  disclose  it.  The  many  cases  cited  by  the 
respondents'  counsel  show  that  the  mere  concealment  by  the 
dormant  partner  of  this  fact  is  not  fraudulent.  If  this  be  so» 
the  conclusion  is  irresistible  that  it  cannot  be  a  fraud  to  agree 
to  do  what»  when  done,  is  innocent,  or  at  least,  not  legally 
eulpabla 
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It  Ib  not  neceosary  to  examine  the  other  qnestionBy  ibr  tUs 
<me  is  decisive. 

Judgment  aflGbrmed. 

Field,  C.  J.,  and  Cope,  J.,  concurred. 

Dobmaut  PAB.Tznaui»  Bxobxb  and  TiTAnnirmBB-or,  GsnouxiiT:  See  Broobi 
T.  WtukkigUm,  66  Am.  Deo.  147-151,  note*  where  the  enbjeet  la  extansvelj 
diiooflMd;  andiee^nmi&yy.  JETSott;  76  Id.  183^  and  note. 


BbUMAQIM    V.    TiLLINQHAST. 

[IS  Gaiifobiiia,  906bl 

Iir  so  Fab  ab  It  Imposxs  Tax  upon  Bnxs  or  Laddto  for  the  treaiporU 
tion  of  gold  or  eilver  from  any  point  in  this  state  to  any  point  without 
the  state,  the  act  of  the  California  legialatore  of  April,  1858,  amending 
the  act  of  April,  1857,  **  to  provide  for  the  support  of  the  government  of 
this  state  from  a  tax  to  be  levied  and  collected  from  foreign  and  inland 
bills  and  other  matters, "  is  in  conflict  with  that  daose  of  the  constitntioii 
of  the  United  States  which  declares  that  "no  state  shall,  without  the 
consent  of  the  congress,  lay  any  imposts  or  duties  on  imports  or  export^ 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws,"  and  hence  the  provisions  of  the  act  must  be  restricted  to  the  en« 
forcement  of  the  tax  against  instruments  other  than  such  bills  of  lading. 

Yatmxnt  is  VoLUirTABT  AKD  CANNOT  BE  Reooyebed  Bagk,  whero  rnnde  to 
the  treasurer  of  the  city  and  county  of  San  Francisco  to  purchase  stamps, 
under  the  California  act  of  1857,  as  amended  by  the  act  of  1858,  to  put 
on  bills  of  lading  for  the  transportation  of  gold  or  silver  by  steamer  from 
that  city  to  New  York,  notwithstanding  such  act  be  unoonstitntionaL 
As  the  act  of  1857,  as  amended,  required  stamps  to  be  deposited  wift 
the  treasurer  for  sale,  and  as  he  had  no  authority  to  compel  persooB  t¥ 
purchase  them,  the  fact  that  the  owners  and  agents  of  the  steamers  re* 
fused  to  issue  bills  of  lading  without  the  stamps  does  not  show  any  coer- 
cion on  the  part  of  the  treasurer. 

HoNET  Voluntarily  Paid  thpon  Claik  or  Bight  with  full  knowledge  of 
all  the  facts  cannot  be  recovered  back  merely  because  the  party  at  the 
time  of  payment  was  ignorant  of  or  mistook  the  law  as  to  his  liability. 
The  illegality  of  the  demand  paid  constitutes  of  itself  no  ground  for  r^ 
lief,  but  there  must  be,  in  addition,  some  compulsion  or  coercion  attending 
its  assertion  which  controls  the  conduct  of  the  party  making  the  payment* 

To  Constitctte  Such  Compulsion  ob  Coeboion  ab  will  Render  Petment 
Involuntabt,  there  must  be  some  actual  or  threatened  exercise  of  powei 
possessed,  or  supposed  to  be  possessed,  by  the  party  exacting  or  receiving 
the  payment,  over  the  person  or  property  of  the  party  making  the  pay* 
ment,  from  which  the  latter  has  no  means  of  immediate  relief  than  by 
advancing  the  money. 

ffAor  that  Pabtt  Pats  Monet  under  Protest  does  not  change  ifae  diar^ 
acter  of  the  transaction  or  enable  him  to  recover  it  back,  unless  the  pay^ 
ment  was  under  duress  or  coerdon,  or  where  nndne  advantage  was  taken 
of  his  situation.  The  object  of  a  protest  in  such  cases  is  to  take  from  the 
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pajnMQt  it«  Tolimtary  chaimctar,  and  thna  oonseiTe  to  the  paxty  aright 
of  actioii  to  reeoYer  back  the  money.  Bat  where  no  each  oompolsion  existi» 
or  no  advantage  ia  taken,  there  ia  no  oaae  for  iti  interposition.  If  the 
payment  ia  in  truth  volnntary,  no  language  used  on  the  oooaaion  oaa 
change  its  character. 

BmM  THAT    "MoirXTB  VOLUNTABILT   PAID  UPON    CLAIM  OV   BlOBK  OaiUlflt 

be  reoorered  back  **  has  exceptions.    Per  Cope,  J. 

Action  to  recover  back  moneys  alleged  to  have  been  inTol" 
untarily  paid.    The  opinion  states  the  fiEtcts. 

Croeleit  and  Crittenden^  for  the  appellants. 
C  Temple  Emmetj  for  the  respondent. 

By  Conrt,  Field,  C.  J.  The  act  of  the  legislature  of  April, 
1858y  amendatory  of  the  act  of  April,  1857,  ''to  provide  reve- 
nue for  the  support  of  the  government  of  this  state,  from  a 
tax  to  be  levied  and  collected  from  foreign  and  inland  bills,  and 
other  matters,"  imposes  upon  bills  of  lading  for  the  transporta- 
tion of  gold  or  silver  coin,  gold-^ust,  or  gold  or  silver  in  bars,  or 
other  form,  from  any  point  or  place  in  this  state  to  any  point 
or  place  without  the  state,  a  stamp  tax  of  thirty  cents  on  the 
first  one  hundred  dollars  of  the  value  of  the  property  trans- 
ported, and  of  one  fifth  of  one  per  cent  upon  the  amount  of 
its  valuation  exceeding  that  simi,  and  requires  that  there 
shall  be  attached  to  each  bill  of  lading,  or  stamped  thereon,  a 
stamp  or  stamps  expressing  in  value  the  amount  of  such  tax. 
The  original  act  of  1857  constitutes  the  govelrnor,  treasurer, 
and  secretary  of  state  commissioners  of  stamp  duties,  and  in 
substance  provides  that  they  shall  cause  stamped  paper  or 
stamps,  corresponding  with  the  several  rates  of  duties  pre- 
scribed by  the  act,  to  be  prepared  and  delivered  to  the  con« 
troUer,  to  be  by  him  distributed  to  the  several  county 
treasurers  for  sale.  The  original  act  also  declares  all  contracts 
or  instruments  of  writing  executed  after  the  first  of  July,  1857, 
charged  with  the  payment  of  a  stamp  tax,  absolutely  void,  un- 
less stamped  or  marked  as  prescribed  therein,  and  makes  the 
issuance  of  any  such  instruments  without  the  stamp  a  mis- 
demeanor punishable  by  fine.  The  plaintifis  are  bankers,  en- 
gaged in  the  regular  course  of  their  business  in  shipping  gold 
and  silver  coin,  gold  and  silver  in  bars,  and  gold-dust  from 
the  port  of  San  Francisco,  in  this  state,  to  the  port  of  New 
York,  in  the  state  of  New  York,  and  to  foreign  ports;  and  the 
present  action  is  brought  to  recover  two  thousand  and  thirty- 
one  dollars,  alleged  to  have  been  paid  by  them  to  the  defend- 
ant, who  was    treasurer  of  the    city  and    county  of   San 
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1857,  for  the  enforcement  of  the  stamp  tax,  must  be  restricted  io 
their  application  to  other  instruments  than  such  bills  of  lading. 

2.  The  solution  of  the  second  question  presented  depends 
upon  the  character  of  the  payments — ^whether  they  were  volur*- 
tary,  or  made  under  compulsion  or  coercion.  Notwithstanding 
some  doubts  suggested  in  the  early  cases  on  the  subject,  the 
rule  is  at  this  day  well  settled,  that  moneys  voluntarily  paid 
upon  a  claim  of  right,  with  full  knowledge  of  all  the  faciB, 
cannot  be  recovered  back,  merely  because  the  party,  at  the 
time  of  payment,  was  ignorant  of  or  mistook  the  law  as  to  his 
liability.  The  illegality  of  the  demand  paid  constitutes,  of 
itself,  no  ground  for  relief. 

There  must  be,  in  addition,  some  compulsion  or  coercion 
attending  its  assertion,  which  controls  the  conduct  of  the  party 
making  the  payment.  It  is  the  compulsion  or  coercion  under 
which  the  party  is  supposed  to  act  which  gives  him  a  right  to 
relief.  If  he  voluntarily  pay  an  illegal  demand,  knowing  it  to 
be  illegal,  he  is  of  course  entitled  to  no  consideration;  and  if 
he  voluntarily  pay  such  demand  in  ignorance  or  misapprehen- 
sion of  the  law  respecting  its  validity,  he  is  in  no  better  posi- 
tion, for  it  would  be  against  the  highest  policy  to  permit 
transactions  to  be  opened  upon  grounds  of  this  character. 
"  every  man,"  as  said  Lord  Ellenborough  in  BilHe  v.  Lwndeyy 
2  East,  472,  '^  must  be  taken  to  be  cognizant  of  the  law;  other- 
wise, there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  be  carried.  It  would  be  urged  in  almost  every  case:" 
Fulham  v.  Down,  6  Esp.  26,  note;  Brisbane  v.  Dacres,  5  Taunt. 
144.  Relief  against  mistakes  in  law  is  refused  upon  the  prin- 
ciple, said  the  supreme  court  of  New  York  in  Clarke  v.  Dutchetj 
9  Cow.  674,  "that  in  judgment  of  law  there  is  no  mistake,  every 
man  being  held,  for  the  wisest  reason,  to  be  cognizant  of  the 
law.  The  act,  therefore,  against  which  the  party  seeks  relief 
is  his  own  voluntary  act,  and  he  must  abide  by  it."  In  that 
case,  it  was  held,  after  an  elaborate  examination  of  the  English 
authorities,  that  where  money  is  paid  with  a  full  knowledge  of 
the  facts  and  circumstances  upon  which  it  is  demanded,  or 
with  the  means  of  such  knowledge,  it  cannot  be  recovered  back 
upon  the  ground  that  the  party  supposed  he  was  bound  in  law 
to  pay  it,  when  in  truth  he  was  not.  "He  shall  not  be  permit- 
ted," said  the  court,  "to  allege  his  ignorance  of  law;  and  it 
shall  be  considered  a  voluntary  payment:"  See  also  Preston 
V,  Boston,  12  Pick.  7;  Boston  and  Sandwich  Glass  Co.  v.  City 
of  Boston,  4  Met.  189;  Forbes  v.  Appleton,  6  Cush.  117;  Benaon 
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T.  Mcnroe^  7  Id«  125  [54  Am.  Deo.  716] ;  Chase  y.  Dwinaly  7  Me. 
134  [20  Am.  Dec.  352];  Smith  y.  Readfidd,  27  Id.  145;  May% 
▼.  Ctnctntiaft,  1  Ohio  St.  268;  Mayor  etc,  of  Baltimore  v.  Leffer- 
man,  4  Gill,  425  [45  Am.  Dec.  145];  Robineon  v.  City  CoxmcU 
0f  Charleston^  2  Rich.  L.  317;  Mowatt  v.  Wrighty  1  Wend,  355 
[19  Am.  Dec.  508];  Wyman  v.  Famsworthf  8  Barb.  870;  and 
EUictt  Y.  £fi0arfio<mf,  10  Pet  188. 

What  shall  constitute  the  compulsion  or  coercion  which  the 
law  will  recognize  as  sufficient  to  render  payments  inyoluntary, 
may  often  be  a  question  of  difficulty.  It  may  be  said  in 
general  that  there  must  be  some  actual  or  threatened  exercise 
of  power  possessed,  or  supposed  to  be  possessed,  by  the  party 
exacting  or  receiYing  the  payment,  OYcr  the  person  or  property 
of  the  parfy  making  the  payment,  from  which  the  latter  has 
no  other  means  of  immediate  relief  than  by  adYancing  the 
m<mey.  In  Forbes  y.  Appletorij  5  Cush.  117,  a  payment  of 
money  was  made  in  order  to  proYent  the  obligee  in  a  bottomry 
bond  from  attempting  to  enforce  the  same  by  taking  possession 
of  the  Yessel,  and  the  court  held  that  it  was  not  a  compulsory 
but  a  Yoluntary  payment;  and  if  the  money  was  not  due,  the 
debtor  had  no  right  of  action  to  recoYcr  it  back,  although  he 
declared  at  the  time  of  payment  that  he  made  it  under  coer- 
cioD,  and  intended  to  reclaim  the  same  by  action.  "The  prin- 
ciple of  law,"  said  the  court,  '4s  a  Yery  familiar  and  a  Yery 
salutary  one,  that  where  a  person  with  full  knowledge  of  all 
the  circumstances  pays  money  Yoluntarily  under  a  claim  of 
right,  he  shall  not  afterwards  recoYer  back  the  money  so  paid. 
To  aYoid  the  application  of  the  rule  in  the  present  case,  it 
must  appear  that  the  plaintiff  was  compelled,  by  duress  of  his 
person  or  goods,  to  pay  the  same.  In  general,  the  cases  that 
haYe  been  treated  as  exceptions  are  cases  where  the  possession 
of  the  property  upon  which  the  lien  was  claimed  was  already 
in  the  party  demanding  the  money,  or  cases  in  which  the  party 
had  no  other  means  to  saYe  himself  from  imprisonment,  or  his 
property  from  sale,  on  execution  or  warrant  of  distress,  but  by 
paying  the  money  demanded."  In  the  case  of  Mayor  and  City 
CoiuncU  of  Baltimore  y.  Leferman,  4  Gill,  425  [45  Am.  Deo. 
145],  the  court  of  appeals  of  Maryland  concludes  an  examina- 
tioa  of  numerous  authorities  on  the  subject  of  compulsory  pay- 
ments, by  stating  that  it  considers  '^the  doctrine  as  established 
that  a  payment  is  not  to  be  regarded  as  compulsory,  unless 
made  to  emancipate  the  person  or  property  from  an  actual 
and  eziflting  duress,  imposed  upon  it  by  the  party  to  whom 
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the  money  is  paid."  And  in  Maya  y.  Cindnnatij  1  Ohio  81. 
268,  the  supreme  court  of  Ohio  concludes  a  like  examination 
by  observing  that  ''this  unbroken  chain  of  authority  seems  to 
warrant  the  conclusion  that  a  pajrment  of  money  upon  an 
illegal  or  unjust  demand,  when  the  party  is  advised  of  all  the 
facts,  can  only  be  considered  involuntary  when  it  is  made  to 
procure  the  release  of  the  person  or  property  of  the  party  from 
detention,  or  when  the  other  party  is  armed  with  apparent  au- 
thority to  seize  upon  either,  and  the  payment  is  made  to  pre- 
vent it," 

Tested  by  these  authorities,  the  question  presented  is  one  of 
easy  solution.  The  complaint  does  not  show  that  the  pay- 
ments to  the  defendant  for  the  stamps  were  the  result  of  any 
coercion  on  his  part.  It  only  alleges  that,  in  the  ordinary 
course  of  trade,  shipments  of  gold  and  silver  to  New  York 
were  made  by  lines  of  ocean  steamers  plying  between  San 
Francisco  and  Panama,  and  connecting  with  lines  of  steamers 
pljdng  between  Aspinwall  and  New  York;  that  they  afforded 
the  only  safe  and  speedy  means  by  which  such  shipments 
could  be  made;  that  the  owners,  agents,  and  masters  of  those 
lines  refused  to  issue  bills  of  lading,  unless  the  same  were 
first  stamped,  in  pursuance  of  the  act  of  1858;  that  in  order 
to  procure  bills  of  lading  for  the  shipments  made  by  them, 
the  plaintiffs  were  forced  to  apply  to  the  defendant,  as  county 
treasurer,  for  the  purchase  of  the  requisite  stamps  to  be  affixed 
to  the  bills,  and  did  purchase  the  same  from  him  at  the  prices 
designated  in  the  act,  which  he  demanded;  that  they  protested 
at  the  time  against  the  right  of  the  defendant  to  exact  pay- 
ment for  the  stamps,  and  against  the  acts  of  the  legislature 
as  unconstitutional  and  void,  and  gave  notice  that  they  would 
hold  him  responsible  for  the  moneys  paid.  No  facts  are  heie 
stated  showing  any  compulsion  or  coercion  by  the  defendant. 
The  only  compulsion  or  coercion,  in  fact,  alleged  comes  from 
another  source — ^from  the  masters,  agents,  and  owners  of  the 
steamers,  from  their  refusal  to  issue  the  bills  of  lading  unless 
previously  stamped.  But  this  conduct  of  third  parties  cannot 
be  resorted  to  for  the  purpose  of  fastening  liability  upon  the 
defendant.  Unless  he  has  personally  done  some  act  which 
the  law  condemns,  he  cannot  be  charged,  no  matter  how  arbi- 
trarily or  Improperly  others  may  have  acted.  Suppose  the 
owners  or  agents  of  the  steamers  had  refused  to  issue  the  bills 
of  lading  required  until  the  plaintiffs  made  purchases  of  other 
articles  than  stamps,  or  bestowed  certain  bounties,  and  they 
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limd  complied  with  these  conditions,  no  one  would  pretend  that 
an  action  could  subsequently  be  maintained  by  the  plaintiffs 
against  the  vendors  in  the  one  case,  or  the  recipients  of  the 
bounties  in  the  other,  to  recover  back  the  money  with  which 
they  had  parted. 

But  the  case  supposed  and  the  case  at  bar  are  not  mate- 
rially different.  The  refusal  to  issue  the  bills  of  lading  might 
as  well  have  been  placed  on  the  one  ground  as  the  other.  The 
existence  of  the  act  of  1858,  it  is  true,  induced  the  conduct  of 
the  agents  and  owners  of  the  steamers,  but  the  justification 
of  their  conduct  falls  with  the  constitutionality  of  the  act. 
That  conduct,  as  we  have  observed,  could  not  affect  the  action 
of  the  defendant.  He  was  intrusted  with  a  certain  quantity 
of  stamps,  and  authorized  to  dispose  of  them  to  applicants  at 
a  fixed  price.  If  the  price  were  paid,  he  delivered  the  stamps, 
bat  if  not  paid,  he  retained  them  in  his  possession.  The  plain- 
tUb  were  at  liberty,  so  far  as  he  was  concerned,  to  purchase  or 
decline  purchasing.  He  was  not  invested  with  power  to  com- 
pel them  to  purchase,  nor  to  punish  them  if  they  chose  to 
refitiin  from  purchasing.  Nor  was  he  in  possession  of  any  of 
their  property,  the  delivery  of  which  they  could  not  obtain 
without  such  payment.  Under  these  circumstances,  the  pay- 
ments made  by  them  were,  in  the  eye  of  the  law,  voluntary 
payments.  They  were  acquainted  with  all  the  facts,  and  the 
case  was  not  one  which  admitted  of  false  represcRtations  as  to 
the  position  or  power  of  the  defendant.  The  gist  of  the  whole 
matter,  as  alleged  by  the  plaintiffs,  is  simply  this:  They 
doubted  as  to  the  constitutionality  of  the  act  of  the  legislature, 
and  therefore  voluntarily  purchased  the  stamps,  preferring 
this  course,  as  one  of  convenience,  to  taking  proceedings  against 
the  owners  or  agents  of  the  vessels  who  refused  the  bills  of 
lading  unless  stamped.  The  protest  accompanying  the  pur- 
chase and  payment  of  the  money  did  not  change  the  character 
of  the  transaction.  A  protest  is  available,  as  we  said  in  Mc- 
Millan  v.  Richards,  9  Cal.  417  [70  Am.  Dec.  655],  only  in 
cases  of  payment  under  duress  or  coercion,  or  where  undue 
advantage  is  taken  of  one's  situation.  In  such  cases,  its  ob- 
ject is  to  take  from  the  payment  its  voluntary  character,  and 
thus  conserve  to  the  party  a  right  of  action  to  recover  back 
the  money.  But  where  no  such  compulsion  exists,  or  advan- 
tage is  taken,  there  is  no  case  for  its  interposition,  and  the  # 
character  of  the  payment  is  unaffected  by  it:  Fleetwood  v.  City 
€f  New  York,  2  Sandf.  476.    If  the  payment  were  in  truth 
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Toluntaryy  no  language  used  on  the  occasion  wonld  change  its 
character. 
Judgment  affirmed. 

Baldwin,  J.  I  concur  in  the  opinion  of  the'  chief  justice. 
I  think  that  the  facts  of  this  case  bring  the  question  within  the 
general  proposition  laid  down,  and  that  proposition,  as  limited 
and  explained  by  the  facts,  and  the  entire  reasoning  of  the- 
opinion — ^as  all  general  propositions  must  be — ^is  not  too  broadly 
stated. 

Cope,  J.  I  concur  in  the  judgment  of  affirmance,  and  gen* 
erally  in  the  views  expresssd  in  the  opinion  of  the  chief  jus- 
tice. I  think  the  proposition  that  "  moneys  voluntarily  paid,, 
upon  a  claim  of  right,  with  full  knowledge  of  the  facts,  cannot 
be  recovered  back,"  too  broadly  stated.  There  are,  in  my 
judgment,  exceptions  to  that  rule,  but  I  do  not  regard  the 
present  case  as  falling  within  them. 

MoKST  Pah)  ukdkb  Ck)MPULSioN,  What  is,  and  when  hat  be  Rioovkbhd^ 
Baok:  See  extensive  note  to  Mayor  qf  Baltimore  v.  L^erman,  45  Am.  Dec 
153-171;  and  see  other  cases  cited  on  this  head,  and  also  as  to  the  effect  of 
payment  under  protest:  McMillan  ▼.  Biehards,  70  Id.  655,  and  note  675.  Th» 
principal  case  is  cited  in  Jiadich  y.  JIutchina,  05  U.  S.  213,  to  the  point  that  » 
payment  is  not  to  be  regarded  as  compolsory  unless  made  to  emancipate  the 
person  or  property  from  an  actual  or  existing  duress  imposed  upon  it  by  the- 
party  to  whom  the  money  is  paid.  In  Gfarriaon  r.  TilUr.ghaet,  18  CaL  407» 
and  BueknaU  ▼.  Story^  46  Id.  599,  S.  C,  13  Am.  Rep.  225,  the  principal  caae 
is  cited  to  the  same  effect,  and  it  is  asserted  that  there  must  certainly  be  sostke- 
actual  coercion  or  duress  compelling  the  payment  of  an  illegal  demand  isk 
order  to  justify  a  recovery. 

States  havx  Kg  Power,  by  DntBcr  Lboislatign,  to  Regulate  Inteh* 
STATE  Cgmmerce:  See  CarwnBev.  L.  Co.  v.  PaUenon^  33  CaL  340;  PtopU  ▼• 
Baifnumit  84  Id.  498^  both  citing  the  principal  case. 
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Atiaohhxnt  Issuxd  upon  Debt  not  Dxtb  is  Void  as  againitoreditera  wlioa» 

rights  are  injuriously  affected  by  it. 
Atiaohment  Issued  gn  Debt  Which  was  Equitably  Dub  is  valid. 
Note  Payable  One  Day  ajter  Date  without  Gbaoe  cannot  be  sued  oi» 

the  day  after  its  execution. 
Judgment  Cbeditors  or  Defendant  in  Aitachicent  Suit  hay  iNTBBVMn 

for  the  puipose  of  setting  aside  the  attachment  because  Toid  as  to  thMn. 

iNTERVEirnoN  to  8et  aside  attachment.    The  opinion  state* 
the  facts. 
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£.  C  Clarky  for  the  appellants. 
Frank  Hereford,  for  the  respondent. 

By  Coort,  Cope,  J.  This  is  a  proceeding  by  attachment  to 
recover  the  amonnt  of  a  promissory  note  executed  by  the 
defendant  Eppinger.  The  note  was  drawn  payable  one  day 
after  date  without  grace,  and  the  suit  was  commenced  on  the 
day  following  its  execution.  The  attachment  was  issued  at 
the  commencement  of  the  suit,  and  levied  upon  all  the  prop- 
erty of  which  Eppinger  was  Uie  owner.  A  petition  of  inter- 
vention was  filed  by  certain  judgment  creditors  of  Eppinger, 
seeking  relief  against  the  attachment. 

If  the  interven6rs  have  any  rights  in  the  premises,  we  are 
satisfied  that  they  have  pursued  the  proper  remedy.  On  this 
point,  it  is  only  necessary  to  refer  to  previous  decisions  of  this 
court,  in  which  the  subject  has  been  fully  considered:  Yuba 
County  V.  Adams,  7  Cal.  85;  Dixey  v.  Pollock,  8  Id.  570.  The 
point  in  relation  to  the  commencement  of  the  suit  has  also 
been  settled  by  this  court,  and  there  is  no  doubt  that  the 
aetion  was  prematurely  brought:  WUcombe  v.  Dodge,  3  Id.  260 
[58  Am.  Dec.  411];  McFarland  v.  Pico,  8  Id.  626.  The  objec- 
tions to  the  judgment,  under  which  the  interveners  claim,  are 
of  too  frivolous  a  nature  to  require  notice. 

The  only  question  of  importance  is,  whether  the  plaintiff 
acqnired,  by  his  attachment  a  valid  lien  upon  the  property  of 
Eppinger.  If  he  did  not,  the  interveners  are  undoubtedly 
entitled  to  relief;  and  our  opinion,  upon  a  careful  examination 
of  the  question,  is  that  he  did  not.  He  relies  upon  the  case 
of  Patrick  v.  Montader,  13  Cal.  434;  but  in  doing  so,  he  evi- 
dently overlooks  the  essential  elements  of  that  case.  There, 
the  debt  was  held  to  be  equitably  due,  and  the  decision  was 
placed  expressly  upon  that  ground.  It  was  admitted  that 
^  an  attachment  is  at  least  prima  facie  void  as  against  another 
attachment,  where  the  first  is  issued  before  the  maturity  of 
the  debt."  But  as  the  debt  in  that  case  was  equitably  due, 
the  court  would  not  interfere  to  deprive  the  creditor  of  his 
advantage.  His  suit  had  been  improperly  brought,  but  he 
was  entitled  to  the  benefit  of  the  equities  in  his  favor.  This 
is  all  that  was  decided;  and  in  what  particular  the  two  cases 
ean  be  regarded  as  analogous  we  are  unable  to  perceive.  In 
this  case,  the  debt  was  not  due  either  legally  or  equitably,  and 
the  pretensions  of  the  plaintiff  are  based  upon  the  bald  propo- 
■itioQ  that  the  validity  of  the  attachment  cannot  be  impeached 
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upon  that  ground.  This  proposition  is  not  supported  by  any 
of  the  authorities,  and  we  are  aware  of  no  principle  upon 
which  it  could  be  maintained.  Drake,  in  his  work  on  attach- 
ment, section  778,  lays  down  the  doctrine  broadly,  that  ^' where 
an  attachment  appears  to  have  issued  on  a  debt  not  due,  it 
will  be  set  aside  in  favor  of  a  junior  attachment  upon  a  debt 
that  was  due."  In  Pierce  v.  Jachsonj  6  Mass.  242,  the  court 
said:  "If  the  plaintiff,  when  he  caused  the  attachment  to  be 
made  on  his  writ,  had  no  cause  of  action,  he  cannot  claim  the 
benefit  of  his  attachment  against  a  creditor  having  a  good 
cause  of  action."  In  Smft  v.  Crockery  21  Pick.  241,  the  lan- 
guage of  the  court  was  equally  emphatic;  the  question  being 
whether  the  claim  of  the  plaintiff  was  due  and  payable  at  the 
time  of  instituting  the  suit.  "  If  not,"  said  the  court,  "  the 
subsequent  attaching  creditors  will  sustain  their  petition,  and 
the  attachment  by  the  plaintiff  must  be  dissolved."  In  Smith 
V.  Qeitingery  3  Ga.  140,  a  similar  question  was  presented,  and 
the  same  conclusion  arrived  at;  and  in  Hale  v.  Chandler^  3 
Mich.  531,  the  court  said:  "It  is  established  by  a  uniform 
course  of  decisions  in  this  court  that  to  entitie  a  party  to  com- 
mence a  suit  in  attachment,  he  must  have  a  present  cause  of 
action  at  the  time  he  makes  his  affidavit  and  sues  out  his 
writ." 

The  controversy  was  between  creditors,  and  an  attachment 
issued  before  the  maturity  of  the  debt  was  set  aside.  We 
might  refer  to  many  additional  authorities;  but  they  proceed 
upon  the  same  ground,  and  it  is  therefore  unnecessary  to  do 
so.  The  universal  language  of  the  cases  is,  that  an  attachment 
issued  upon  a  debt  not  due  is  void  as  against  creditors  whose 
rights  are  injuriously  affected  by  it.  In  other  words,  an  at- 
tachment so  issued  has  always  been  regarded  as  a  fraud  upon 
the  rights  of  such  creditors.  We  accord  to  this  doctrine  oar 
unqualified  approval,  and  consider  it  decisive  of  the  present 
case. 

Our  conclusion  is,  that  the  attachment  of  the  plaintiff  should 
be  set  aside  in  favor  of  the  interveners.  So  far  as  they  are 
concerned,  the  judgment  must  be  reversed,  and  the  court  below 
directed  to  administer  the  proper  relief  There  is  no  neoeseity 
for  disturbing  the  proceedings  as  between  the  plaintiff  and 
Eppinger. 

Judgment  reversed,  and  cause  remanded. 

Field,  G.  J.,  concurred. 
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Pasit  to  hb  Ertitlkd  to  Attachment  icust  hats  PiuBSEirr  SuBBivruia 
Dot  agtinst  the  defendant:  See  Henderwn  y.  Tliomiont  75  Am.  Dee.  70. 

Ukdkb  Calitornia  Procbdubx,  Subsbqusnt  Attachino  Cbeditor  hat 
InuviLMJi  for  the  purpose  of  setting  aside  prior  invalid  attachments:  Spejfer 
T.  ImkelMf  21  OaL  287,  citing  the  principal  case. 

Suit  BaouQvr  ov  PnomssoRT  Note  on  Day  It  Falls  Dub  is  Pbematuks, 
M  the  maker  has  all  of  that  day  in  which  to  pay  it:  See  WUeombe  ▼.  Dodge, 
68  Am.  Deo.  411,  and  note;  and  see  BeU  y.  SadoeU,  38  GaL  410^  citing  and 
■firming  the  principal  case  on  this  point. 
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flS  Califobnia,  466.1 

QvBCT  ov  Suit  to  FoRBCSiOSE  Mobtgaoe,  under  Calzpornia  Law»  is  to 
obtwn  tha  sale  of  the  estate  which  the  mortgagor  held  at  the  time  he 
execated  the  mortgage,  and  the  application  of  the  proceeds  of  the  sale 
to  tha  payment  of  the  demand  for  the  security  of  which  the  mortgage 
was  given. 

Aub  Pbbsonb  abb  Proper  Parthb  to  Suit  to  Forbolose  Mobtqaoe  who 
are  beneficially  interested,  either  in  the  estate  mortgaged  or  the  demand 
■soared.  This  role,  generally,  will  only  embrace  the  mortgagor  and  the 
Biortgagee,  and  those  who  have  acquired  rights  or  interests  onder  theoi. 
Where  prior  incumbrancers  are  made  parties,  it  is  only  for  the  purpoae 
of  liquidating  the  amount  of  their  demands,  and  paying  them  oat  of  the 
proeaodi  of  the  sale. 

fei  Burr  TO  Forbolosb  Mortgage,  Adtebsb  Titles  to  the  premises  held  by 
tha  parties  claiming  by  conveyance  from  the  mortgagor,  prior  to  the 
aior^age,  or  from  third  parties  prior  or  subsequent  to  the  mortgage,  are 
Boi  the  proper  subjects  of  determination,  but  such  titles  must  be  settled 
in  a  different  action. 

flOKBaLOBURB  OPERATES  ONLY  UPON  BSTATB  OR  INTEREST  WhICH  MORTGAGOR 

PossBSSBD  at  the  date  of  the  mortgage,  and  the  sale  tmder  the  decree 
passes  only  such  interest  or  estate^  except  in  the  single  instance  where 
tha  mortgagor  has,  subsequent  to  the  execution  of  the  mortgage,  acquired 
a  title  which  inures  by  way  of  estoppel  to  the  benefit  of  the  mortgagee, 
in  which  case  the  foreclosure  operates  upon  the  subsequently  acquired 
title  to  tha  same  extent  as  if  originally  held  by  the  mortgagor,  and  the 
sale  under  the  decree  passes  it.  In  all  other  cases,  the  estate  mortgaged 
la  the  only  estate  brought  under  the  consideration  of  the  court,  and  the 
only  estate  affected  by  its  decree. 

VvuBB  MAT  Dent  Titlb  op  his  Vendor.  Thus  a  party  having  a  clear 
title  may  buy  out  settlers  and  trespassers,  rather  than  incur  the  expense 
and  delay  of  establishing  their  rights  by  litigation;  and  where,  in  such 
they  are  made  parties  to  a  suit  to  foreclose  a  mortgage  executed  by 
grantor  previously  to  the  conveyance  to  them,  they  are  not  estopped 
from  denying  the  title  of  the  mortgagor,  or  from  claiming  that  their 
riglhts  under  their  previous  titles  are  superior  to  those  of  the  mortgage. 

QmoLAiM  Deed  only  Purports  to  Release  and  Quitclaim  Wbateybb 
iBTBRBtfT  the  grantor  possesses  at  the  time,  and  does  not  amount  to  the 
affirmance  by  him  of  the  possession  of  any  title,  nor  does  it  preclude  him 
bamk  aabsaquently  acquiring  a  valid  title,  and  attempting  to  enforce  it. 
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GRAimiy  ni  QuTTCLAiic  Deed,  mat  Dent  that  Hb  B^on^iD  Avr  BacATS 
hj  the  deed. 

Obamtee  of  Laud  in  Feb  mat  Dent  that  He  Reueived  any  estate  by 
the  conveyanoe.  With  the  ezecntioii  of  the  oonveyaaoe,  the  traasaction 
between  the  parties  is  closed,  and  thenceforth  the  grantee  holds  the  prop- 
erty for  himself,  and  is  neither  bound  to  sorrender  possesnon  to  his 
grantor,  nor  to  maintain  the  validity  of  his  title. 

Action  to  foreclose  mortgage.    The  opinion  states  the  tacts, 

D.  W.  PerUy  and  Volney  E,  Howardj  for  the  appellants. 

John  McHenry,  for  the  respondent. 

By  Court,  Field,  C.  J.  The  object  of  the  suit  to  foreclose  a 
mortgage,  under  our  law,  is  to  obtain  the  sale  of  the  estate 
which  the  mortgagor  held  at  the  time  he  executed  tbe  mort- 
gage, and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  demand  for  the  security  of  which  the  mortr 
gage  was  given.  All  persons  who  are  beneficially  interested, 
either  in  the  estate  mortgaged  or  the  demand  secured,  are 
proper  parties  to  the  suit.  This  rule,  as  a  general  thing,  will 
only  embrace  the  mortgagor  and  mortgagee,  and  those  who 
have  acquired  rights  or  interests  under  them.  Where  prior 
incumbrancers  are  made  parties,  it  is  only  for  the  purpose  of 
liquidating  the  amount  of  their  demands,  and  paying  them  out 
of  the  proceeds  of  the  sale.  Adverse  titles  to  the  premises  held 
by  parties  claiming  by  conveyance  from  the  mortgagor  prior 
to  the  mortgage,  or  from  third  parties  prior  or  subsequent  to 
the  mortgage,  are  not  the  proper  subjects  of  determination  in 
the  suit.  Such  titles  must  be  settled  in  a  different  action, 
giving  rise,  as  they  generally  do,  to  questions  of  purely  legal 
cognizance:  Eagle  Fire  Co,  v.  Lenty  6  Paige,  637;  Coming  v. 
Smithy  6  N.  Y.  82;  Holcowb  v.  Holcomb,  2  Barb.  23.  The  fore- 
closure operates,  except  in  a  single  instance,  only  upon  the 
estate  or  interest  which  the  mortgagor  possessed  at  the  time, 
and  the  sale  under  the  decree  passes,  with  the  like  exception, 
only  such  estate  or  interest.  The  exceptional  instance  to 
which  we  refer  arises  where  the  mortgagor  has,  subsequent  to 
the  execution  of  the  mortgage,  acquired  a  title  which  inures, 
by  way  of  estoppel,  to  the  benefit  of  the  mortgagee.  In  such 
case,  the  foreclosure  operates  upon  the  subsequently  acquired 
title  to  the  same  extent  as  if  originally  held  by  the  mortgagor, 
and  the  sale  under  the  decree  passes  it.  In  all  other  cases,  the 
estate  mortgaged  is  the  only  estate  brought  under  the  consid- 
eration of  the  court,  and  the  only  estate  affected  by  its  decree; 
Clark  V.  Baker,  14  Cal.  612  [76  Am.  Dec.  449]. 
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In  the  present  case,  the  defendants,  Howard,  Perley,  Gould, 
and  Smith,  who  alone  appeal  from  the  decree,  set  up  in  their 
answer  title  to  a  portion  of  the  mortgaged  premises,  under  a 
grant  from  the  former  Mexican  government,  bearing  date  in 
May,  1839,  and  a  patent  of  the  United  States,  issued  upon  its 
oonfirmation,  in  March,  1858,  and  also  under  a  deed  executed 
by  the  tax  collector  of  the  city  and  county  of  San  Francisco, 
upon  a  sale  for  unpaid  taxes  for  state  and  county  purposes,  for 
the  fiscal  year  ending  in  June,  1856.  On  the  trial,  they  pro- 
duced the  patent,  and  traced  title  thereunder  to  the  defend- 
ants Howard  and  Perley.  They  also  produced  the  tax  deed, 
and  traced  title  thereunder  to  Perley. 

The  record  does  not  disclose  any  evidence  of  title  in  either 
Gould  or  Smith  under  the  patent  or  the  tax  deed.  Of  the 
value  of  the  titles  conferred  by  those  instruments,  it  is  un- 
necessary to  express  any  opinion.  Their  validity  is  not  the 
proper  subject  of  determination  in  the  present  suit.  It  is  only 
necessary  to  look  into  them  so  far  as  to  see  that  they  are 
asserted  in  good  faith,  and  are  not  mere  pretenses  for  delay; 
and  this  being  seen,  the  rights  of  the  defendants  Howard  and 
Perley,  should  have  been  reserved  in  the  decree.  If  there 
were  no  other  reasons  than  the  assertion  of  these  adverse  titles 
for  making  them  parties,  the  suit  should  have  been  dismissed 
as  to  them.  But  there  were  other  reasons.  Mowry,  the  mort- 
gagor, subsequent  to  the  mortgage,  sold  and  conveyed  all  his 
right,  title,  and  interest  in  the  premises  to  Sawyer,  and  Saw- 
yer quitclaimed  a  portion  of  the  premises  to  Howard,  Perley, 
and  Thome,  and  the  balance  to  Perley  alone.  Thorne  subse- 
quently conveyed  his  interest  to  Gould  and  Smith.  The  ap- 
pellants thus  succeeded  to  whatever  estate  the  mortgagor 
possessed,  and  as  such  successors  were  proper  and  necessary 
parties  to  the  foreclosure:  Goodenow  v.  Ewer^  16  Cal.  461  [76 
Am.  Dec.  540];  Boggs  v.  Hargrave^  Id.  559  [76  Am.  Dec.  561]. 
The  estate  thus  acquired,  whatever  it  may  have  been,  was 
subject  to  foreclosure  and  sale  under  the  decree  of  the  court 
This  the  appellants  do  not  question;  but  Howard  and  Perley, 
who  claim  under  the  patent  and  tax  deed,  insist  that  they  are 
not  estopped  by  the  acceptance  of  the  quitclaim  of  Sawyer 
from  denying  that  he  ever  possessed  any  estate — that  is,  title 
or  interest  in  the  premises — and  from  showing  that  the  legal 
title  derived  from  an  independent  and  paramount  source  was 
in  fiact  in  them  at  the  time;  and  in  this  position  they  are  un- 
doubtedly correct.     The  evidence  of  Sawyer  shows  that  at  the 
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time  he  executed  the  quitclaim,  Howard,  Perley,  and  Thome 
claimed  to  hold  an  adverse  title  to  the  premises,  and  demanded 
possession;  and  threatened  a  suit  in  ejectment  against  him, 
and  that  with  his  conveyance  he  acknowledged  their  title.  It 
Is  not  material  that  such  threat  was  made,  or  acknowledgment 
had,  but  they  furnish  an  illustration  of  the  good  sense  of  iho 
rule  which  permits  a  vendee  to  dispute  the  validity  of  the  title 
of  his  vendor. 

Parties  possessing  undoubted  titles  may  offcen  find  it  to  their 
interest  to  buy  out  settlers  and  trespassers  on  their  premises 
rather  than  incur  the  delay  and  expense  of  establishing  their 
rights  by  litigation.  It  would  be  strange,  if,  under  such  cir- 
cumstances, they  should  be  estopped  from  denying  the  title 
of  the  grantors;  and  if  a  grantor  had  previously  executed  a 
mortgage  upon  the  premises,  that  their  rights  under  their  previ- 
ous titles  should  be  subordinate  to  those  of  the  mortgagee. 
The  law  does  not  even  look  that  way.  A  quitclaim  deed  only 
purports  to  release  and  quitclaim  whatever  interest  the  grantor 
possesses  at  the  time.  He  does  not  thereby  affirm  the  jmsses- 
sion  of  any  title,  and  he  is  not  precluded  from  subsequently  ac- 
quiring a  valid  title  and  attempting  to  enforce  it.  If  he  does 
not  possess  any  title,  none  passes;  and  he  may  subsequently 
deny  that  any  passed  without  subjecting  himself  to  any  im- 
putation of  a  want  of  good  faith.  So,  too,  a  grantee  in  a  quit- 
claim may  deny  that  he  received  any  estate  by  the  conveyance: 
Sparrow  v.  Kingman^  1  N.  Y.  242.  More  than  this,  a  grantee 
in  fee  may  deny  that  his  grantor  had  any  title.  With  the 
execution  of  the  conveyance  the  transaction  between  the 
parties  is  closed.  Thenceforth  the  grantee  holds  the  property 
for  himself,  and  is  neither  bound  to  surrender  possession  to 
his  grantor,  nor  to  maintain  the  validity  of  his  title.  In 
Osterhout  v.  Shoemaker,  3  Hill  (N.  Y.),  518,  Mr.  Justice  Bron- 
son,  in  delivering  the  opinion  of  the  supreme  court  of  New 
York,  said:  ''There  is  no  estoppel  where  the  occupant  is  not 
under  an  obligation,  express  or  implied,  that  he  will,  at  some 
time  or  in  some  event,  surrender  the  possession.  The  grantee 
in  fee  is  under  no  such  obligation.  He  does  not  receive  tiie  poe- 
session  under  any  contract,  express  or  implied,  that  he  will  ever 
give  it  up.  He  takes  the  land  to  hold  for  himself,  and  to  die- 
pose  of  it  at  pleasure.  He  owes  no  faith  or  allegiance  to  the 
grantor,  and  he  does  him  no  wrong  when  he  treats  him  as  an 
entire  stranger  to  the  title."  And  in  Sparrow  v.  Kingmafiy  1 
N.  Y.  253,  Mr.  Justice  Wright,  in  delivering  the  opinion  of 
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the  eoart  of  appeals  of  the  same  state,  observed  that  "there 
is  no  relation  existing  between  the  grantee  in  fee  and  his 
grantor  as  will  raise  even  an  implied  obligation  on  the  part  of 
the  fixrmer  against  a  denial  of  the  title  and  estate  of  the  latter:" 
See  also,  to  the  same  effect,  Bright  v.  Rocfiesterj  7  Wheat.  548 
Society  for  Propagation  of  the  Chspel  v.  Pawletj  4  Pet.  606 
Watkins  y.  HolmaUy  16  Id.  54;  Barker  v.  Salmonj  2  Met  32 
and  AveriU  v.  Wilson,  4  Barb.  180. 

The  case  of  Clark  v.  Baker,  14  Cal.  612  [76  Am.  Dec.  449], 
is  cited  by  the  respondent  as  authority  for  the  position  that 
the  appellants,  clairning  under  the  patent  of  the  United  States 
and  tiie  tax  deed,  are  estopped  from  asserting  their  title  against 
the  title  of  the  mortgagor.  We  do  not  understand  the  decision 
in  that  case  as  sustaining  the  position.  The  facts  were  these: 
Clark,  without  having  the  legal  title,  conveyed  to  Baker  cer- 
tain premises;  Baker,  to  secure  the  purchase-money,  mortgaged 
them  back  to  Clark.  The  conveyance  and  mortgage  were 
simultaneous  acts,  and  both  purported  to  be  of  the  premises 
in  fee.  Subsequently,  Baker  purchased  the  outstanding  legal 
title,  and  executed  a  second  mortgage  to  Touchard.  This  last 
mortgage  Touchard  foreclosed  without  making  Clark  a  party; 
and  the  purchaser  at  the  sale  under  the  decree  claimed  to  hold 
adversely  to  Clark,  and  not  in  subordination  to  the  first  mort- 
gage. The  court  held  that  the  thirty-third  section  of  the  act 
concerning  conveyances  applied  to  mortgages  equally  as  to 
conveyances  absolute  in  their  form;  and  that  by  its  provisions, 
the  mortgage  of  Baker,  being  of  the  premises  in  fee,  operated 
upon  the  outstanding  title,  afterwards  acquired,  as  effectually 
as  if  it  had  been  originally  possessed  by  him;  in  other  words, 
that  the  subsequently  acquired  title  inured  to  the  benefit  of 
the  first  mortgagee,  and  that  the  purchaser  under  the  second 
mortgage  took  in  subordination  to  him.  And  the  court  also 
held  that  the  mortgagor  was  under  obligation,  from  the  nature 
of  the  mortgage  contract,  to  preserve  the  property  pledged  for 
the  purposes  of  the  original  security,  and  hence  on  grounds  of 
public  policy,  and  to  insure  good  faith  and  fair  dealing,  was 
estopped,  mdependent  of  any  covenants  of  warranty,  from 
denying  the  existence  of  the  lien  which  he  had  attempted  to 
create,  or  defeating  its  enforcement  against  the  property  upon 
which  it  was  placed,  and  that  parties  claiming  under  the 
mortgagor  were  equally  estopped;  in  other  words,  that  the 
mortgagor  could  not,  nor  those  claiming  under  him,  set  up  to 
defeat  the  mortgage  the  title  which  he  had  subsequently  ac« 
qtdied.    There  is  nothing  in  that  case  which  conflicts  with  the 
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views  we  have  expressed  in  this  opinion.  Here,  the  mortgagor 
has  acquired  no  outstanding  title  which  inures  to  the  benefit  of 
the  mortgagee,  and  the  appellants  Howard  and  Perley  are 
not  setting  up  any  title  derived  from  him  to  defeat  the  enforce- 
ment of  the  mortgage  upon  the  property. 

Whatever  estate,  if  any,  they  have  acquired  from  him,  ia  as 
much  subject  to  the  mortgage  as  it  was  previous  to  his  oon* 
veyance  to  Sawyer.  So  far  as  they  claim  under  him,  they  are 
estopped  equally  with  him  from  denjring  efficacy  to  the  mort- 
gage. But  so  far  as  they  claim  under  other  parties  by  an 
independent  title,  they  are  not  bound  by  the  mortgage.  They 
can  assert  any  rights  which  they  may  possess  from  that  Bonroe 
against  the  mortgage,  and  the  conveyance  received  from  the 
mortgagor.  Their  rights  in  that  respect  should  have  been 
saved  in  the  decree;  and  for  the  omission  in  that  particular 
the  decree  must  be  reserved. 

There  are  several  other  objections  taken  by  the  appellanta 
to  the  action  of  the  court  below,  but  upon  them  we  express  no 
opinion.  With  a  clause  in  the  decree  saving  to  the  appellanta 
their  rights  under  the  patent  and  tax  deed,  it  is  not  probable 
that  they  will  feel  disposed  to  press  the  objections.  On  the 
further  hearing,  it  will  not  be  necessary  to  take  anew  the 
testimony.  The  parties  can  use  that  already  embodied  in 
the  transcript,  and  add  such  further  testimony  as  they  may 
deem  essential  to  the  proper  presentation  of  the  case. 

Judgment  reversed,  and  cause  remanded  for  further  pn^ 
ceedings. 

Cope,  J.,  concurred.  

Effect  of  Mostoaobs  Ain>  Pcbfosx  and  Ktibot  of  FaBiODLOSOBa  SniiB  ni 
California:  See  Ooodenow  v.  Eieer,  76  Am.  Dea  640;  Boffffi  v.  ffargramf 

TcL  501,  and  notes. 

Under  Law  of  Califoiuvia  or  whsbb  Mortgaoob  Warbamts  Trru^ 
8u1)se([uently  acquired  title  inures  to  the  benefit  of  hia  mortgagee,  aa  much 
as  if  that  title  had  been  originally  possessed  by  the  mortgagor:  Clark  v.  BaJxr^ 
76  Am.  Dec.  449,  and  note;  and  see  the  principal  case  cited  to  this  effect  in 
ValU'jo  L.  Assn  v.  Viera,  48  Cal.  579;  Boatwick  v.  McEkfoy,  62  Id.  602;  Pew- 
co<uft  V.  Travelers  Ins.  Co.,  79  Ind,  176,  177;  Marrier  v.  Lee,  2  Utah,  462. 

QrrrcLAiM  Deed  does  not  Pass  After-aoquirkd  Titli:  See  note  to 
Frink  v.  Darst,  58  Am.  Dec.  586,  587;  and  see  the  principal  case  cited  to  tlixa 
effect  in  McDonald  v.  Edmonds,  44  Cal.  330;  and  Orattan  ▼.  Wiffgins^  23  Id.  39L 

Persons  not  Made  Parties  to  Forxclosurb  Progkxdzno  are  not  affacted 
in  their  rights  thereby:  See  Odell  v.  Wilson,  63  CaL  160;  SUas  r.  Verivgo^  27 
Cal.  425,  citing  the  principal  case. 

Adykrsb  Titles  cannot  be  Litioated  in  a  proceeding  to  foredoae  a  moit- 
gage:  Jlibernia  S.  d:  L.  Soc.  v.  Ordwai/,  38  CaL  680;  Banning  r.  Brcuf/brd,  81 
Minn.  31;  S.  C,  18  Am.  Rep.  400,  citing  the  principal 
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Sheldon  v.  Steamship  Fnolb  Sam. 

[18  CAUrOBNIA,  fi27.] 

EjnBAsn>  JUTD  Wm  OAinvor  Bxoovkb  Jointlt  m  Aonox  bt  Thim  xx 
CoHTHAcru  for  the  breach  of  a  contract  made,  dnring  the  wife's  oorer^ 
tore,  with  a  steamahip,  for  the  transportation  of  the  wife  from  San  Fran* 
eisco  to  New  York.  Bat  if,  in  snch  action,  no  demurer  be  interpoaed* 
and  if  the  facts  stated  and  proved  show  that  plaintiffs  are  entitled  to 
relief  for  fraud  practiced  by  defendant,  or  for  personal  injury  to  the 
wife,  then  the  action  to  that  extent  is  well  brought,  and  relief  will  not 
be  denied  on  the  ground  that  the  same  facts  would  support  an  action  on 
the  contract,  in  which  the  husband  alone  can  recover. 

BosBAiTD  AJn>  Wm  must  Join  in  AcnoN  it>R  Injubt  done  to  the  person 
oi  the  latter;  and  it  is  immaterial  that  the  injury  is  charged  to  have  bees 
committed  in  violation  of  a  contract. 

Pakty  mat  Sub  in  Tobt  instead  or  upon  Ck>NTBACT,  where  the  breach  of 
the  contract  constitntes  a  wrong. 

Ib  Action  bt  Hubbaitd  and  Witb  aoain8T  Stbahship  for  injuries  inflicted 
upon  the  wife,  brought  under  section  317  of  the  California  practice  act| 
plaintiffs  cannot  recover  dlBbursements  or  expenditures  by  the  husband. 
For  these,  he  must  sue  alone. 

i^ABiUTr  OF  Steamship  nr  AonoN  under  section  317  of  the  California 
pzaetiee  act  is  measured  by  that  of  the  owners,  and  extends  to  the  entiiB 
injury  sustained.  * 

hacncB  in  Coubts  of  Admtbat.tt  has  No  Afflioation  to  actions  brought 
under  section  317  of  the  California  practice  act  by  husband  and  wife 
against  steamship  for  injury  inflicted  on  the  wife. 

Action  for  malperformance  of  contract  for  transportation  of 
paaoengerB.    The  opinion  states  the  facts. 

Whitman  and  WeUsj  for  the  appellants. 

Ddoa  Lakey  for  the  respondent. 

By  Court,  Cope,  J.  This  is  an  action  brought  under  the 
provisions  of  the  three  hundred  and  seventeenth  section  of 
the  practice  act,  to  recover  daigages  for  the  malperformance 
of  a  contract,  made  with  the  Accessory  Transit  Company  of 
Nicaragua,  to  convey  Catherine  Sheldon,  wife  of  James  Shel- 
don, from  San  Francisco  to  New  York  by  what  was  known  as 
the  Nicaragua  route.  This  company  were  the  owners  of  a 
number  of  steamships  engaged  as  common  carriers  in  the 
transiwrtation  of  persons  and  property,  for  hire,  between  those 
points,  and  the  contract  provided  for  the  conveyance  of  Mrs. 
Sheldon  from  San  Francisco  to  San  Juan  del  Sur,  in  Nica^ 
ragua,  and  thence  by  the  usual  route  to  her  destination  at 
New  York.  The  defendant  was  one  of  the  steamships  belong- 
ing to  and  employed  for  these  purposes  by  the  company,  and 
vas  designated  in  the  contract  as  the  vessel  to  be  used  in  th» 
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voyage  from  San  Francisco  to  San  Juan  del  Sur.  The  con- 
tract was  made  in  April,  1856,  and  a  short  time  previoua 
thereto  the  company  were  in  possession,  and  had  the  exclosiYe 
control  under  a  charter  from  the  government  of  Nicaragna, 
of  the  transit  across  the  isthmus  upon  that  route.  When  the 
contract  was  entered  into,  however,  this  charter  had  been  an- 
nulled, and  the  company  and  their  agents  were  fully  advised 
of  that  fact,  and  knew  that  the  contract  could  not  be  car- 
ried out.  With  this  knowledge  in  their  possession,  they  had 
published  in  the  newspapers  a  notice  VLpon  the  subject,  the 
object  and  effect  of  which  were  to  mislead  the  public;  and  it 
is  averred,  and  the  jury  expressly  find,  that  the  plaintiffs  were 
deceived  thereby  into  making  the  contract  The  facta  were 
not  communicated  \mtil  after  the  departure  of  the  defendant 
from  San  Francisco,  and  the  company  were  so  situated  that 
the  passengers  were  compelled  to  submit  to  the  imposition 
which  had  been  practiced  upon  them.  It  was  then  announced 
that  the  defendant,  instead  of  stopping  at  San  Juan  del  Sur, 
would  proceed  to  Panama,  in  New  Granada,  and  the  passen- 
gers were  assured  that  upon  crossing  the  isthmus  to  Aspinwall, 
they  would  be  taken  on  board  by  a  steamer  and  carried  with- 
out delay  to  New  York.  When  these  assurances  were  given, 
no  means  of  transportation  beyond  Aspinwall  had  been  pro- 
vided, and  in  giving  them,  the  company  must  have  been  actu- 
ated by  a  deliberate  purpose  of  deception.  The  complaint 
charges,  and  the  jury  find,  that  Mrs.  Sheldon  was  taken  to 
Panama  without  her  consent,  or  that  of  her  husband;  that 
she  was  compelled  to  disembark  in  an  open  boat  during  a 
severe  rain,  and  was  transported  to  Aspinwall  by  railroad  in 
a  coal-car;  that  she  was  detained  at  Aspinwall  seventeen 
days,  during  which  period  she  was  abandoned  by  the  com- 
pany, and  left  without  protection  or  assistance;  that  the  food 
and  accommodations  at  Aspinwall  were  bad,  and  the  climate 
unhealthy;  that  the  acts  complained  of  were  committed  in  a 
spirit  of  recklessness,  and  from  wanton  and  malicious  motives. 

The  facts  were  found  specially;  but  the  jury,  under  the 
direction  of  the  court,  rendered  a  general  verdict  for  the  de- 
fendant. In  support  of  this  verdict,  two  grounds  are  relied  on: 
1.  That  the  plaintifis  count  upon  the  contract,  and  cannot 
therefore  recover  in  a  joint  action;  and  2.  That  the  defendant 
is  not  liable  under  the  statute. 

We  agree  that  the  plaintifis  cannot  recover  jointly  in  an 
action  ex  contractu  for  a  breach  of  the  contract;  but  thia  does 
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not  appear  to  us  to  be  a  sufficient  answer  to  a  recovery  in  the 
present  case.  No  demurrer  having  been  interposed,  the  ques- 
tion iSi  whether  upon  the  facts  stated  the  plaintiffs  are  entitled 
to  any  relief;  for  if  they  are,  the  action  to  that  extent  is  well 
brought,  and  such  relief  cannot  be  denied  upon  the  ground 
that  the  same  facts  are  sufficient  to  support  an  action  in  which 
one  of  the  plaintiffs  only  can  recover.  It  is  well  settled  that 
for  an  injury  done  to  the  person  of  a  married  woman  she  must 
join  in  ihe  action;  and  it  is  immaterial  that  the  injury  is 
charged  to  have  been  committed  in  violation  of  a  contract.  If 
the  act  producing  the  injury  be  in  itself  tortious,  it  may  be  so 
treated  for  all  remedial  purposes;  and  it  would  be  absurd  to 
hold  that  because  the  wrong  done  amounts  to  the  breach  of  a 
coQtract,  it  is  therefore  purged  of  its  tortious  character.  ^'A 
promise  and  a  tort,"  says  Hilliard,  '^  may  be  coincident,  giving 
to  the  party  injured  by  the  breach  of  the  promise  a  remedy  as 
for  a  simple  wrong,  without  reference  to  the  accompanying 
contract  as  such.  In  other  words,  the  breach  of  a  contract  may 
be  a  wrong,  in  respect  of  which  the  party  injured  may  sue  in 
tort,  instead  of  suing  upon  the  contract: "  1  Hilliard  on  Torts,  3. 
The  cases  in  which  this  principle  has  been  applied  are  very 
numerous,  and  the  subject  is  so  familiar  to  the  profession  that 
we  do  not  propose  to  extend  our  examination  of  it  beyond  a 
refreence  to  a  few  of  these  cases.  In  Ives  v.  Carter,  24  Conn. 
392,  the  plaintiff  had  been  induced  by  fraudulent  representa* 
lions  to  enter  into  a  contract,  which  was  subsequently  broken. 
The  question  was,  whether  the  plaintiff  could  sue  in  tort  for 
the  fraud,  or  was  compelled  to  seek  relief  by  an  action  upon 
the  contract.  The  court  said:  '^  In  a  case  thus  situated,  it  ap- 
pears to  us  that  the  party  may  have  his  election  to  sue  either 
npon  the  contract  or  for  the  fraud;  and  in  either  case,  bo  long 
as  it  appears  that  the  party  is  entitled  to  the  remedy  he  has 
selected,  it  can  be  no  objection  that  he  was  also  entitled  to 
another  remedy."  In  Caryv.  Hotailingj  1  Hill,  311,  it  was 
held  that  a  fraudulent  vendee  of  goods  might  bo  charged  in 
Mtvmpiti  for  the  price,  or  in  trespass,  at  the  pleasure  of  the 
vendor.  In  Donndl  v.  Jones,  13  Ala.  490  [48  Am.  Dec.  69], 
an  action  in  tort  was  maintained  for  the  wrongful  and  ma- 
licious suing  out  of  an  attachment,  although  the  plaintiff 
ooight  have  proceeded  upon  the  attachment  bond. 

There  is  no  doubt  that  the  injuries  inflicted  upon  Mrs.  Shel- 
don are  the  proper  subjects  of  an  action.  The  treatment  to 
vHuch  aba  was  subjected  upon  her  arrival  at  Panama,  and  Um 
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fraud  and  imposition  which  have  been  practiced  open  hetu 
make  out  a  gross  and  palpable  wrong.  For  this  wrong,  thii 
law  entitles  her  to  compensation  in  damages,  and  these  dam 
ages  can  only  be  recovered  in  an  action  to  which  she  is  a  party 
The  case  in  this  respect  must  be  determined  by  the  roles  cf 
the  common  law,  and  if  she  were  not  a  party,  we  should  br 
compelled  to  hold  that  damages  of  this  nature  could  not  be 
recovered.  We  have  but  one  form  of  action  and  but  one  set  o^ 
rules  to  govern  us  in  determining  by  and  against  whom  thfi 
action  is  to  be  prosecuted;  and  in  all  cases  where  the  statutfi 
is  silent,  the  common  law  furnishes  the  rule  of  decision.  "Tht • 
husband  and  wife,"  says  Chitty,  "  must  join  if  the  action  be 
brought  for  the  personal  suffering  of  or  injury  to  the  wife;' 
and  this  is  the  settled  rule  of  the  common  law  upon  that  sub 
ject.  The  right  of  recovery  does  not  extend,  however,  to  anj 
matter  for  which  the  husband  should  sue  alone;  and  in  th< 
present  case,  the  plaintiffs  are  not  entitled  to  damages  on 
account  of  disbursements  or  expenditures  by  the  husband 
The  idea  that  the  practice  in  this  class  of  cases  is  to  be  assimi* 
lated  to  that  prevailing  in  courts  of  admiralty  has  no  founda> 
tion  in  the  statute. 

There  is  nothing  in  the  point  relating  to  the  liability  of  tht 
defendant.  She  was  the  efficient  instrument  in  the  violation 
of  the  contract,  and  it  is  impossible  to  measure  her  liability 
otherwise  than  by  that  of  the  company.  She  is  undoubtedly 
liable  to  some  extent,  and  any  effort  to  limit  that  liability  is 
an3rthing  short  of  the  entire  injury  sustained  will  be  found  to 
be  impracticable. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Field,  C.  J.,  concurred. 

In  AcnoN  vob  Pebsonal  In Jtraisa  to  Wjfm,  hiuiband  must  be  made  pai^ 
plaintiff:  MaUkewT.  Central Paeifie B.  B.  Co.,  63 Cal.  451,  dting  the  priad 


Wbight  v.  Solomon. 

[19  CAUVOBNIA,  64.] 
VlCrOR  GAITKOT  PlXDGX  AS  SSOURTTT  lOB  JUS  iKDXVnyCTAL  DXBT  QOOM  OV 

BIB  Pbingipal  consigned  to  him  for  sale.    This  rule  applies,  not  only  te 
a  technioal  factor  whose  only  business  is  to  seU  goods  consigned  to 
but  also  to  a  factor  who,  at  the  same  time,  does  business  on  his  own 
count:  HyUMnrnm  r.  Bow^^  6  CaL  385;  OUddm  v.  Lwoa»,  7  Id.  26;  aad 
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Sorr  T.  BarheTf  11  Id.  Sd3^  limiting  the  rale  to  a  teoimioal  facioi,  ofrer- 
Tuled. 

FOBBSSIOlf  OF    PiBSONAL    PbOPKBTT  13  OKLT    PbDIA    FaCIM    EvIDENOI  OV 

OwvxBSHiP,  and  never  prevails  against  the  trne  owner,  except  with  ref- 
erenoe  to  negotiable  instnunents  and  whatever  eomes  under  the  general 
denominatian  of  carreney.  With  this  ezceptiont  the  effect  of  posseasion 
aa  evidence  of  ownership  is  snbordinate  to  the  principles  that  no  one  can 
be  divested  of  his  property  without  his  consent,  and  that  no  one  can 
traaisler  a  better  title  than  he  has  himself. 

OttwuuiT  OF  OwKza  TO  DisFosrnoN  of  ma  Pbopbrtt  mat  be  Inixrbxd 
from  acts  as  well  as  given  in  direct  terms.  It  may  be  inferred  when  the 
owner  gives  snch  evidence  of  the  authority  of  disposal  as  nsoally  accom- 
panies such  authority,  according  to  the  custom  of  trade  and  the  general 
understanding  of  business  men. 

Dbjtxbt  of  €kN)i>s  to  Mxrchaht  Engaobd  in  Saub  of  Similar  Abti- 
GLBB  is  such  evidence  of  the  bestowal  of  the  right  to  dispose  of  the  same 
aa  to  protect  the  purchaser  from  the  possessor.  But  the  aothority  to 
pledge  cannot  be  inferred  from  poesession  in  such  case;  for  to  pledge 
is  a  special  transaction,  outside  of  the  usual  course  of  business,  and  con- 
sequently outside  of  the  protection  extended  to  ordinary  transactions  of 


Action  for  delivery  of  personal  property.  The  plaintiff  al- 
lied that  on  or  about  the  fourth  of  November,  1858,  he  was 
the  owner  and  entitled  to  the  poBsession  of  one  hundred  bales 
of  gunny  bags,  of  the  value  of  four  thousand  dollars;  that  on 
that  day  they  came  into  the  possession  of  the  defendant,  who 
wrongfully  detained  them,  to  the  plaintiff's  damage  in  the  sum 
of  four  thousand  dollars.  He  prayed  for  possession,  or  the  value 
in  case  a  delivery  could  not  be  had.  The  answer  set  up  two 
defenses:  1.  Denying  specifically  all  the  allegations  of  the 
complaint;  and  2.  Justifying  the  taking  under  process,  regular 
on  its  face,  issued  to  the  defendant  as  United  States  marshal 
for  the  northern  district  of  California,  out  of  the  United  States 
circmt  court,  in  the  suit  of  E.  E.  Damson  v.  haac  Swain,  in 
claim  for  the  delivery  of  personal  property — ^being  the  property 
in  question — alleging  service  of  the  necessary  papers  on  said 
Swain,  the  detention  of  the  property  by  him  for  five  days,  and 
thereupon  no  claim  having  been  made,  his  delivery  thereof  to 
the  plaintiff  therein.  The  case  was  tried  by  the  court,  which 
fixind  the  following  facts:  On  or  about  the  first  of  May,  1857, 
£.  E.  Davison,  of  Boston,  consigned  to  William  A.  Darling,  of 
San  Francisco,  the  property  in  question,  to  be  sold  by  said 
Darling  on  commission,  for  Davison's  account.  The  property 
came  to  Darling's  possession  in  September,  1857.  On  Septem- 
ber 3, 1857,  Darling  placed  the  property  on  storage  in  his  own 
name  with  Isaac  Swain,  a  warehouseman  in  San  Francisco, 
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and  received  a  warehouse  receipt  therefor.  On  the  thirty-first 
of  December,  1857,  Darling  borrowed  two  thousand  dollars 
from  the  plaintiff,  for  which  he  gave  his  note,  and  at  the  same 
time  pledged  said  property  as  security  therefor  to  the  plaintiff, 
and  indorsed  and  surrendered  to  the  plaintiff  the  warehoose 
receipt  by  him  then  held;  and  the  plaintiff  on  the  same  day 
surrendered  said  receipt  to  the  warehouseman,  Swain,  and  ob- 
tained from  him  a  new  receipt  for  said  property  in  his  own 
name.  Darling's  business  was  mostly  a  commission  business, 
but  he  also  bought  and  sold  some  goods  on  his  own  account 
On  the  fourth  of  November,  1858,  the  defendant,  as  United 
States  marshal,  under  process  in  the  suit  of  Davison  v.  Swain^ 
already  mentioned,  took  said  property  from  the  possession  pf 
said  Swain,  and  at  the  same  time  paid  the  storage  due  on  it. 
Neither  Swain  nor  the  plaintiff  in  this  action  required,  within 
five  days,  of  the  defendant  the  return  of  said  property,  accord- 
ing to  section  104  of  the  civil  practice  act  of  the  state  of  Cali- 
fornia, or  otherwise;  and  thereupon,  after  five  days  had  fully 
elapsed,  the  defendant  delivered  the  property  to  said  Davison. 
The  court  found  as  a  conclusion  of  law  that  the  plaintiff  was 
entitled  to  a  return  of  the  property.    The  defendant  appealed. 

Ev^gene  Casserlyj  for  the  appellant. 
D.  TT.  Perleyy  for  the  respondent. 

By  Court,  Field,  C.  J.  That  a  factor  cannot  pledge,  as 
security  for  the  payment  of  his  individual  debt,  the  goods  of 
his  principal  consigned  to  him  for  sale,  has  been  the  established 
doctrine  of  the  common  law  for  more  than  a  century.  It  was 
first  declared  in  Paterson  v.  Tosh,  2  Stra.  1178,  as  early  as 
1743,  and  has  been  uniformly  adhered  to  ever  since  in  the 
courts  of  England,  except  where  it  has  been  modified  by  acts 
of  parliament.  It  is  also  the  settled  law  in  all  our  sister  states 
of  the  Union,  where  the  legislature  has  not  interfered  to  make 
a  change.  In  this  state,  without  any  legislative  action  on  the 
subject,  a  limitation  in  the  application  of  the  doctrine  to  a 
special  class  of  factors  has  been  asserted  by  this  court,  which 
we  shall  hereafter  particularly  notice.  The  doctrine  of  the 
common  law  results  from  the  fact  that  the  factor  is  but  an 
agent,  and  as  such  can  only  bind  his  principal  when  his  acts 
are  within  the  scope  of  his  authority.  A  power  to  sell  for  the 
benefits  of  his  principal,  can  in  no  way  be  stretched  into  a 
power  to  pledge  for  his  own  benefit  Nor  does  it  make  any 
difference  whether  the  party  taking  the  pledge  was  ignorant 
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as  to  the  extent  of  the  factor's  authority,  or  that  the  factor  was 
not  the  real  owner  of  the  property.  "  Whoever  deals  with  an 
agent  constituted  for  a  special  purpose,"  says  Kent,  "deals  at 
his  peril,  when  the  agent  passes  the  precise  limits  of  his 
power:"  2  Kent's  Com.  621.  "The  doctrine,"  says  the  same 
distingaished  jurist,  "that  a  factor  cannot  pledge  is  sustained 
8o  strictly  that  it  is  admitted  that  he  cannot  do  it  by  indorse- 
ment  and  delivery  of  the  bill  of  lading,  any  more  than  by 
delivery  of  the  goods  themselves.  To  pledge  the  goods  of  the 
principal  is  beyond  the  scope  of  the  factor's  power;  and  every 
attempt  to  do  it,  under  color  of  a  sale,  is  tortious  and  void.  If 
the  pawnee  will  call  for  the  letter  of  advice,  or  make  due  in- 
quiry as  to  the  source  from  whence  the  goods  came,  he  can 
discover  (say  the  cases)  that  the  possessor  held  the  goods  as 
fiEictor,  and  not  as  vendee;  and  he  is  bound  to  know,  at  his 
peril,  the  extent  of  the  factor's  power: "  See  Daubigny  v.  Duval ^ 
5  T.  R.  604;  McCombie  v.  Davies,  6  Bast,  538;  S.  C,  7  Id.  5; 
Pickering  v.  Bush,  15  Id.  88;  Warner  v.  Martin,  11  How.  224; 
BueUey  v.  Packard,  20  Johns.  421;  Steams  v.  Wilson,  3  Denio, 
476;  Kinder  v.  Shaw,  2  Mass.  398;  Hoffman  v.  Noble,  6  Met 
74  [39  Am.  Dec.  711];  Hdton  v.  Smith,  7  N.  H.  446;  Skinner  v. 
Dodge,  4  Hen.  &  M.  432;  Heujes  v.  Doddridge,  1  Bob.  (Va.) 
143;  Benny  v.  Rhodes,  18  Mo.  147  [59  Am.  Dec.  293];  and 
Benny  v.  Pegram,  Id.  191  [59  Am.  Dec.  298]. 

The  limitation  in  the  application  of  the  doctrine  in  this 
state,  to  which  we  have  referred,  was  first  distinctly  asserted  in 
Hutchinson  v.  Bours,  6  Cal.  385.  It  was  there  held  that  the 
doctrine  is  only  appli<xab]e  where  the  party  pledging  is  "  tech- 
nically a  fEU^tor,"  that  is,  "  where  his  only  business  is  to  sell 
goods  consigned  to  him  for  that  purpose."  In  Olidden  v.  Lucas, 
7  Id.  26,  the  same  limitation  is  recognized,  and  in  Horr  v. 
Barker,  11  Id.  393  [70  Am.  Dec.  791],  it  is  directly  affirmed. 
In  none  of  these  cases  are  any  authorities  cited  by  the  court  in 
support  of  the  limitation.  In  the  last  case,  Mr.  Justice  Burnett 
states  that  the  harshness  and  injustice  of  the  rule  as  originally 
established  in  England  induced  the  court  in  Hutchinson  v. 
JS^rs,  6  Id.  385,  to  confine  the  rule  to  a  technical  factor.  But 
justices  EUenborough  and  Le  Blanc,  from  whose  observations 
in  Martini  v.  Coles,  1  Mau.  &  Sel.  145,  Mr.  Justice  Burnett 
coocluded  that  they  considered  the  rule  a  hard  one,  expressly 
held  that  the  law  was  too  firmly  settled  against  the  right  of 
the  factor  to  pledge  to  be  disturbed  by  the  court.  '^  Perhaps," 
Sttid  EUenborough,  ''it  would  have  been  as  well  if  it  had  been 
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originally  decided  that  where  it  was  equivocal  whether  a  per- 
son was  authorized  to  act  as  principal  or  factor,  a  pledge  made 
by  such  person  free  from  any  circumstances  of  fraud  was  valid. 
But  it  is  idle  now  to  speculate  upon  this  subject,  since  a  long 
series  of  cases  has  decided  that  a  factor  cannot  pledge." 

The  case  of  Martini  v.  ColeSy  supraj  was  decided  in  1813,  and 
with  ^^  the  long  series  of  cases  "  which  preceded  and  have  since 
followed  it,  all  recognizing  and  affirming  the  rule,  it  may  be 
said  with  equal  truth  now  as  then,  that  it  is  '^  idle  to  speculate  " 
as  to  any  different  rule  which  might  have  been  originally 
established.  Judges  of  great  distinction  have  not  hesitated  to 
declare  their  approbation  of  the  existing  rule.  Thus  Mr.  Chief 
Justice  Abbott,  in  Quieroz  v.  TruemaUj  3  Barn.  &  Cress.  349, 
expressed  the  opinion  that  '^  it  is  one  of  the  greatest  safeguards 
which  the  foreign  merchant  has  in  making  consignments  of 
goods  to  be  sold "  in  England.  And  in  the  same  case,  Mr. 
Justice  Bayley  said  that  he  could  not  help  thinking  that  the 
rule  had  operated  much  to  increase  the  foreign  commerce  of 
the  kingdom,  by  holding  out  to  consignors  that  if  the  factor 
went  beyond  the  authority  vested  in  him,  it  should  not  work  a 
prejudice  to  his  principal.  "  I  entirely  concur,"  continued  the 
justice,  ^*  in  saying  that  in  my  judgment  this  as  a  measure  of 
policy  ought  not  to  be  altered.  The  rule  is  founded  upon  a 
very  plain  reason;  viz.,  that  he  who  gives  the  credit  should  be 
vigilant  in  ascertaining  whether  the  party  pledging  has  or  has 
not  authority  so  to  deal  with  the  goods.  That  knowledge  may 
always  be  obtained  from  the  bill  of  lading  and  letters  of  advice." 

Whatever  doubts  may  have  been  expressed  by  different 
judges  as  to  the  expediency  of  the  rule  against  the  power  of 
£actors  to  pledge,  there  have  been  none  as  to  the  existence  of 
the  rule  as  we  have  stated  it.  It  is  as  well  settled  as  any  rule 
of  law  can  possibly  be,  and  in  no  instance  have  we  found  any 
departure  from  it,  except  in  cases  cited  from  this  court.  The 
limitation  sought  in  those  cases  to  be  ingrafted  upon  the  doc- 
trine— ^in  other  words,  the  distinction  sought  to  be  made  be- 
tween '^a  technical  factor,"  that  is,  one  whose  ''only  business 
is  to  sell  goods  consigned  to  him  for  that  purpose,"  and  a  factor 
who  at  the  same  time  does  business  on  his  own  account — is 
not  recognized  in  any  of  the  authorities  in  England  or  America, 
but  is  repudiated,  either  expressly  or  impliedly,  in  all  of  them, 
whenever  the  point  arises.  In  Martini  v.  ColeSy  1  Man.  &  SeL 
145,  which  we  have  already  referred  to,  the  factor  Vos  was  a 
general  merchant,  and  as  such  had  been  in  the  habit  of  em* 
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ploying  the  defendants  as  brokers  in  the  sale  of  West  India 
produce.  The  plaintiflP  consigned  to  him  a  quantity  of  coffee 
for  sale,  and  sent  him  a  bill  of  lading  for  the  same  in  the  usual 
form,  providing  for  the  delivery  of  the  coffee  to  him  or  his 
assigns,  he  or  they  pajring  freight.  The  factor  indorsed  the 
bill  of  lading,  and  delivered  the  goods  to  the  defendants;  and 
on  the  faith  of  these  and  other  goods  placed  in  their  hands, 
they  advanced  various  sums  to  him.  And  at  the  time,  they 
had  no  knowledge  that  the  factor  was  not  the  owner  of  the 
coffee.  Trover  having  been  brought  for  the  coffee,  the  defend* 
ants  urged  that,  as  the  factor  was  also  a  general  merchant, 
and  as  such  had  usually  employed  them,  and  as  the  bill  of 
lading  was  made  out  to  himself,  he  might  reasonably  be  mis- 
taken for  the  owner  of  the  goods.  But  the  court,  per  Le  Blanc, 
J.,  said:  ''Whether  it  might  not  originally  have  better  an- 
swered the  purposes  of  commerce  to  have  considered  a  person 
in  the  situation  of  Vos,  having  the  apparent  symbol  of  prop- 
erty, as  the  true  owner  in  respect  of  that  person  who  deals 
with  him  under  an  ignorance  of  his  real  character,  is  a  ques- 
tion upon  which  it  is  now  too  late  to  speculate,  since  it  has 
been  established  by  a  series  of  decisions  that  a  factor  has  no 
authority  to  pledge,  whether  the  person  to  whom  he  pledges 
has  or  has  not  a  knowledge  of  his  being  factor.  Here  Vos  was 
clearly  &ctor  for  the  plaintiff;  and  the  circumstance  of  the 
goods  having  been  made  deliverable  by  the  bill  of  lading  to 
Vos  or  his  assigns  cannot  make  any  difference;  since  it  con- 
veyed to  him  no  further  authority  over  the  goods  than  the 
party  who  consigned  them  intended  to  clothe  him  with." 

In  Kinder  v.  Shaw^  2  Mass.  3^8,  the  goods  of  the  plalnliHs 
were  placed  for  sale  with  one  Carter,  who  kept  a  retail  sliop. 
To  raiae  money.  Carter  pledged  the  goods,  with  other  goods  of 
his  own  property,  to  the  defendants,  who  were  ignorant  of  the 
plaintiffs'  interest.  Trover  having  been  brought  for  the  goods, 
the  defendants  argued  that  as  Carter  was  not  known  to  them 
as  the  factor  of  the  plaintiffs,  and  as  they  had  no  ground  to 
suspect  the  goods  to  be  the  property  of  the  plaintiffs,  or  of  any 
<me  elBe  other  than  Carter,  who  kept  an  open  shop  in  which 
these  goods  were  ezi)Osed  to  sale  with  his  own,  they  had  a  right 
to  treat  with  him  as  the  real  owner.  But  the  court  gave  judg- 
ment for  the  plaintiffs,  Mr.  Chief  Justice  Parsons  observing, 
^that  the  court,  considering  the  question  of  importance  to  the 
xnercantile  part  of  the  community,  had  looked  into  the  case 
with  attention,  and  were  all  of  opinion  that  a  factor  had  no 
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authority  to  pawn  goods  which  have  been  intmsted  to  him  far 
sale.  The  rights  of  the  principal  and  factor  depend  on  the 
law  merchant,  which  has  been  adapted  by  the  common  law. 
By  this  law,  a  factor  is  but  the  attorney  of  his  principal,  and 
he  is  bound  to  pursue  the  powers  delegated  to  him." 

Numerous  other  cases  to  the  same  effect  might  be  dted, 
where  the  factor  was  also  engaged  in  business  on  his  own  ac» 
count.  In  this  state,  there  are  few  persons  acting  as  factors 
who  do  not  at  the  same  time  have  some  business  of  their  own 
in  buying  and  selling;  and  the  practical  effect  of  the  decision 
in  HutchifiMon  y.  Bours^  6  Gal.  385,  if  sustained,  would  be  to 
establish,  as  a  general  rule,  that  a  factor  may  pledge  without 
authority  the  goods  of  his  principal  for  his  own  debt,  and  to 
make  the  very  limited  class  of  "technical  factor"  a  mere 
exception  to  that  rule. 

The  principle  ui)on  which  the  decision  in  Hutehinaon  v. 
BourSj  supra^  proceeds,  as  we  infer  from  the  facts  of  the  case, 
is,  that  the  possession  of  personal  property  by  a  person  en- 
gaged in  business  on  his  own  account  is  sufficient  evidence  of 
his  ownership  to  protect  parties  dealing  with  him  as  the  real 
owner.  For  this  principle,  there  is  no  warrant  in  the  law. 
Possession  of  personal  property  is  only  prima  facie  evidence 
of  ownership,  and  never  prevails  against  the  true  owner,  ex- 
cept  with  reference  to  negotiable  instruments,  and  whatever 
comes  under  the  general  denomination  of  currency.  ''The 
law  is  clearly  laid  down,"  says  Le  Blanc,  J.,  in  Pickering  v. 
Bttekj  15  East,  38,  'Hhat  the  mere  possession  of  personal  prop- 
erty does  not  convey  a  title  to  dispose  of  it,  and  which  is 
equally  clear,  that  the  possession  of  a  factor  or  broker  does  not 
authorize  him  to  pledge."  The  principle  that  no  one  can  be 
divested  of  his  property  without  his  consent,  and  the  maxim 
that  no  one  can  transfer  a  better  title  than  he  has  himself,  con- 
trol all  questions  arising  as  to  property  of  which  a  transfer  is 
attempted,  with  the  exceptions  stated.  The  effect  of  posses- 
sion as  evidence  of  ownership  is  subordinate  to  these  princi- 
ples: Covin  V.  J9iZ{,  4  Denio,  327.  The  consent  of  the  owner 
to  a  disposition  of  his  property  may  be  inferred  from  acts,  as 
well  as  given  in  direct  terms.  It  may  be  inferred  when  the 
owner  gives  such  evidence  of  the  authority  of  disposal  as  usu- 
ally accompanies  such  authority  according  to  the  custom  cf 
trade  and  the  general  understanding  of  business  men.  Thus 
the  delivery  of  goods  to  a  merchant  engaged  in  the  sale  of 
articles  of  a  similar  kind  is  such  evidence  of  the  bestowal  of 
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the  right  to  dispoee  of  the  same  as  to  protect  the  purchaser 
from  the  possessor.  The  possession  mider  such  circumstances 
ia  evidence,  not  that  the  possessor  is  owner,  but  that  he  has 
received  authority  from  the  owner  to  sell.  The  authority  to 
pledge  would  not  be  inferred  from  possession  in  such  case;  for 
to  pledge  is  a  special  transaction,  outside  of  the  usual  course 
€€  bunness,  and  consequently  outside  of  the  protection  ex- 
tended  to  ordinary  transactions  of  commerce. 

From  the  views  expressed  and  the  authorities  cited,  it  follows 
Chat  the  limitation  asserted  in  Hutchinson  v.  BourSy  6  Cal.  885| 
and  Horr  v.  Barkery  11  Id.  393  [70  Am.  Dec.  791],  cannot  be 
maintained.  Those  decisions  are  anomalous  in  their  character, 
and  in  conflict  with  the  law  upon  the  authority  of  factors  as  it 
is  recognized  by  the  United  States  courts,  and  the  courts  of  every 
state  of  the  Union  where  the  legislature  has  not  interfered  to 
make  a  change.  We  do  not  hesitate  to  overrule  them;  for  it  is 
of  the  highest  importance  to  those  engaged  in  commerce  in  this 
state  that  the  decisions  of  this  court  on  commercial  questions 
flhould  be  in  conformity  with  the  adjudications  on  like  ques- 
tions of  the  courts  of  the  principal  commercial  communities  of 
the  world. 

The  disposition  of  the  question  raised  as  to  the  authority 
of  Darling  to  pledge  the  goods,  for  the  recovery  or  value  of 
which  the  present  action  is  brou^t,  renders  it  necessary  to  con- 
sider the  other  points  made  by  the  appellant  Upon  the  facts 
foondy  the  judgment  of  the  district  court  must  be  reversed,  and 
that  court  directed  to  enter  judgment  for  the  defendant. 

Ordered  accordingly. 

Baldwin  and  Cops,  JJ.,  concurred. 

Pown  or  Faoxob  to  Plxdqb  Goods  of  Punoipal  ooosigned  to  him  to 
mQx  8oe  Horr  t.  Barter,  70  Am.  Dec.  791,  myte  796,  where  other  cases  are  col- 
lected; KeigkUr  t.  Samge  i(/2^  Co.,  71  Id.  600,  note  607;  Agnew  ▼.  JohnaotK 
$2  Id.  a09w  A  fMtor  has  no  power  to  pledge  property  consigned  to  him  for 
as  ssoority  lor  his  own^  debt:  Hojfea  ▼.  Caimjpbell,  65  CaL  424,  citing  the 
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%  and  ncrer  prevaiOs  against  the  true  owner  except  as  to  negotia- 
Uo  instraaMBAs  and  whatever  comes  nnder  the  general  denomination  of  cor- 
/»  re  SSme  S  Co,,  12  Nat.  Bank.  Beg.  320,  citing  the  principal  case. 
yendee  is  not  entitled  to  stand  in  any  better  situation  than  hii 
m  regard  to  the  title  to  personal  property  other  than  negotiable  in- 
its  and  whatsnrer  comes  nnder  the  general  denomination  of  corrcncy: 
▼.  Lamphkr,  86  GaL  158^  citing  the  principal  case.  One  cannot  gen* 
•nS/  transfer  a  better  title  than  he  himself  has:  Af^new  ▼•  Jokneon,  62  Am. 
Dee.  a03^  note  307»  where  other  cases  are  coUected. 
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BlOKEBSTAFF    V.    DoUB. 
ri9  Caufobkia,  109.J 

BzSCUnON  IS  SXTVnCISNT  JuSTIIIOATION  to  SHXBXVV  lOB  SSHUBB  OV  PlbOF- 

EBTT  09  DxBTORy  whether  it  be  in  hia  actnal  poeaenion  or  in  the  poeeee- 
don  of  an  agent  or  parties  holding  it  for  hia  benefit. 

WmcRB  Stranoxb  to  Execution  is  in  Possession  or  Fbofxbtt,  Claim- 
INO  It  as  his  Own  by  virtue  of  a  transfer  to  him  from  the  debtor,  which 
would  prevent  the  latter  himself  from  retaking  the  poeaessioii,  the  offioer 
mnst  produce,  not  only  the  writ,  but  the  judgment  which  authoriaos  its 
issuance. 

Bale  or  Fbofebtt  bt  Debtor,  even  ie  Void  as  againvf  CREDrroBs,  is 
good  as  between  himself  and  his  vendee,  and  all  the  world  except  his 
creditors.  And  such  a  sale  cannot  be  attacked  by  a  creditor  merely 
because  he  is  a  creditor,  but  only  when  he  has  a  judgment  establishing 
his  debt»  and  an  execution  issued  thereon,  or  haa  aome  proceaa  regularly 
issued,  as  in  the  case  of  attachment,  authorizing  a  seizure  of  the  property. 

Replevin  against  a  sheriff  for  an  ox  team  and  wagon  seized 
nnder  an  execution  upon  a  judgment  against  one  Wormuth. 
The  sheriff  justified  under  the  writ,  claiming  that  the  property, 
at  the  time  of  the  levy,  belonged  to  the  defendant  in  the  writ. 
On  the  trial,  the  defendant  offered  in  evidence  the  execution 
and  the  return  thereon,  to  which  the  plaintiffs  objected,  on  the 
ground  that  the  judgment  should  first  be  produced.  The  ob- 
jection was  overruled,  and  the  execution  and  return  were  read 
to  the  jury.  The  defendant  then  introduced  evidence  tending 
to  prove  a  contract  for  the  sale  of  the  property  described  in  the 
complaint  between  said  Wormuth  and  the  plaintiff  Tumey 
and  one  Hunter,  whereby  Wormuth  agreed  to  sell  to  Tumey 
and  Hunter  the  property,  on  being  paid  for  it,  and  that,  until 
paid  for,  it  should  remain  the  property  of  Wormuth;  but  that 
Tumey  and  Hunter  were  to  have  the  use  of  it  in  the  mean 
time  for  the  purpose  of  hauling  wood  to  pay  for  it;  that  as  fast 
as  the  wood  was  drawn,  it  should  be  delivered  to  Wormuth  to 
be  applied  towards  the  payment  of  the  property;  that  Hunter 
had  sold  his  interest  to  the  plaintiff  Bickerstaff  without  the 
consent  of  Wormuth;  that  plaintiffs  both  claimed  to  be  owners 
of  the  property,  which  had  not  been  paid  for;  that  a  large  part 
of  the  wood  drawn  had  been  used  by  Tumey  and  Hunter  for 
their  own  use,  and  that  nothing  had  been  paid  for  the  property 
described  in  the  complaint.  The  plaintiff  introduced  testimony 
tending  to  show  that  there  was  an  absolute  sale  from  Wormuth 
to  Tumey  and  Hunter.  The  court  then  offered  to  allow  the 
defendant  to  introduce  the  judgment  upon  which  execution 
issued,  or  if  unable  to  produce  it,  to  permit  him  to  withdraw  a 
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JQTor  and  contintie  the  case  on  payment  of  costs.  The  defend** 
ant  declined  to  accede  to  this  offer,  and  the  court  thereupon 
instructed  the  jury  to  find  for  the  plaintiffs,  which  they  did. 
The  defendant  appealed. 

John  ReynoldSy  for  the  appellant. 
HeydenfddU  for  the  respondents. 

By  Court,  Field,  C.  J.  It  is  well  settled  that  an  execution 
is  sufficient  justification  to  the  sheriff  for  the  seizure  of  the 
poroperty  of  the  debtor,  and  it  is  immaterial  whether  the  prop- 
erty be  in  the  actual  possession  of  the  debtor,  or  in  the  posses- 
rion  of  an  agent  or  parties  holding  it  for  his  benefit.  But  if 
the  property  be  in  the  possession  of  a  stranger  to  the  writ, 
claiming  it  as  his  own  by  virtue  of  a  transfer  to  him  from  the 
debtor,  which  would  prevent  the  latter  himself  from  retaking 
the  possession,  the  officer  must  produce,  not  only  the  writ,  but 
the  judgment  which  authorizes  its  issuance.  A  sale  of  prop- 
erty by  a  debtor,  even  if  void  as  against  creditors,  is  good  as 
between  himself  and  his  vendee,  and  all  the  world  except  his 
creditors.  And  such  sale  cannot  be  attacked  by  a  creditor 
merely  from  the  fact  that  he  is  a  creditor,  but  only  when  he 
has  a  judgment  establishing  his  debt,  and  an  execution  issued 
thereon,  or  has  some  process  regularly  issued,  as  in  the  case 
of  attachment,  authorizing  a  seizure  of  the  property:  See 
ITiambuTgk  v.  Handj  7  Cal.  554. 

In  the  present  case,  the  property  was  admitted  to  be  in  the 
poesession  of  the  plaintiffs,  and  they  are  strangers  to  the  execu- 
tion. The  defendant  did  not  produce  the  judgment,  but 
attempted  to  attack  the  title  of  the  plaintiffs  by  showing  that, 
b/  the  contract  between  the  debtor  and  them,  they  were  not 
to  have  the  title  to  the  oxen  and  wagon  until  the  wood  was 
drawn  and  delivered.  The  contract,  admitting  it  to  be  as  the 
defendant  alleges,  was  a  valid  one  in  itself.  The  oxen  and 
wagon  were  delivered  to  the  plaintiffs  as  with  them  the  plain- 
tiffs were  to  draw  the  wood,  the  delivery  of  which  was  to  con- 
stitute the  consideration  of  the  sale.  The  performance  of  the 
ccmtract  was  entered  upon  by  the  plaintiffs,  and  until  a  neglect 
or  refusal  to  complete  the  performance,  the  debtor  could  not 
have  reclaimed  the  property,  nor  could  the  sheriff  until  then 
have  seized  it  under  process  against  the  debtor.  Unless  the 
transfer  were  made  to  hinder,  delay,  or  defraud  creditors,  the 
sheriff  could  not  question  its  validity,  and  not  even  then  with- 
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out  first  producing  the  judgment  under  which  the  execution 
he  held  was  issued. 
Judgment  affirmed. 

Baldwin,  J.,  concurred. 


Fraudulent  Coittxtancb  m  Void  only  ae  AOAUfsr  CkXDiioBi^  but  H 
la  Talid  as  between  the  parties  thereto:  8mUh  t.  Orim^  67  Am.  Dea  400^  note 
iOly  where  other  caaes  are  collected.  Where  a  stranger  to  an  ezeoatiasi  is  m 
possession  of  personal  property,  claiming  it  as  his  own  by  Tirtae  of  audi  a 
transfer  to  him  from  an  execution  debtor,  as  woald  prevent  the  latter  him- 
self from  retaking  possession,  whether  the  transfer  be  by  sale  or  pledge^  the 
sheriff  cannot  justify  a  seisnre  of  the  property  under  the  writ  without  pro- 
ducing both  the  writ  and  the  judgment:  Knox  r,  Mankall,  19  GaL  622;  Kam 
▼.  Detnumdf  63  Id.  466,  both  citing  the  piinoipsl 


Gbim  V.  NOBBIS. 

[19  Caufobnia,  140.] 
OOUBT  HAfl  No  POWIB   TO    SiND    OBDnYABT    AcnOH  AX  LaW  TO 

for  trial,  against  the  objection  of  either  party,  whether  the  action  re- 
quires the  examination  of  a  long  account^  or  not. 
GALDroBNiA  Statute  Authobizino  Rsvbbxnob  of  Cases  is  solely  appUoahle 
to  proceedings  in  equity.    The  right  of  trial  by  jury,  in  all  common-law 
actions,  is  secured  by  the  constitution  of  the  state. 

Action  for  work,  labor,  and  seryices,  and  for  money,  paid, 
laid  out,  and  expended.  The  complaint  contained  nine  ordi- 
nary assumpsit  counts.  The  cause  was  referred,  by  order  of 
the  court,  to  a  referee,  notwithstanding  the  objection  of  the 
defendant.  The  cause  was  heard  by  the  referee,  both  parties 
appearing  and  introducing  evidence.  Judgment  was  entered, 
on  the  report  of  the  referee,  in  favor  of  the  plaintiff,  for  two 
thousand  three  hundred  and  thirty-five  dollars.  The  defend- 
ant appealed. 

Heydenfeldt  and  E.  B.  Crocker^  for  the  appellant. 

WinanSj  for  the  respondent. 

By  Court,  Cope,  J.  This  case  was  tried  by  a  referee,  and 
upon  this  report  a  judgment  was  entered  for  the  plaintiff.  The 
order  of  reference  was  made  without  and  against  the  objection 
of  the  defendant.  The  action  is  an  ordinary  suit  at  law  for 
the  recovery  of  a  debt,  and  in  such  cases  the  parties  are  enti- 
tled to  a  trial  by  jury,  if  they  desire  it.  The  ground  of  the 
reference  was,  that  a  trial  of  the  case  would  require  th« 
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examination  of  a  long  account;  and  fbe  court  acted,  no  doubt^ 
on  the  supposition  that  the  statute  afforded  the  requisite  an- 
tiKffity  for  the  order.  But  the  constitution  provides  that  ^'tbo 
right  of  trial  by  jury  shall  be  secured  to  all,  and  remain  invio- 
late forever;"  and  if  such  a  construction  of  the  statute  could 
be  maintained,  we  do  hot  see  why  this  right  might  not  be 
entirely  swept  away  by  legislative  enactment.  The  framers 
of  the  constitution  regarded  the  right  of  the  citizen  in  this 
respect  as  too  sacred  and  valuable  to  be  intrusted  to  the  guar- 
diiLuship  of  the  legislature,  and  the  provision  referred  to  wa» 
intended  as  a  restriction  upon  legislative  authority.  We  have 
repeatedly  held,  however,  that  this  provision  of  the  constitu- 
tion did  not  extend  to  equity  causes,  but  was  limited  in  it» 
operation  to  those  cases  in  which  the  right  of  trial  by  jury 
previously  existed.  An  intentional  violation  of  the  constitu- 
tion on  the  part  of  the  legislature  is  not  to  be  presumed,  and 
by  constming  the  statute  as  solely  applicable  to  proceedings 
in  equity,  we  avoid  even  a  seeming  conflict  between  the  two- 
instruments.  We  have  no  doubt  that  this  construction  is  in 
accordance  with  the  intention  of  the  legislature;  but  whether 
it  is  or  not,  it  is  certain  that  no  other  effect  can  be  given  ta 
the  statute. 

The  point  that  the  defendant  subsequently  waived  hi» 
objection  to  the  reference  is  not  well  taken. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Baldwin,  J.,  concurred. 

FowxB  TO  Sbkb  AonoHS  to  Bkfxbkbb.— Where  both  partiee  coiiBent»  ell 
tlie  Mithoritiee  agree  that  a  pending  action  may  be  sent  to  referees,  and  tiieir 
report  whea  regnlarly  made,  ia  a  proper  foundation  for  a  judgment.  The 
pfictioe  of  ordering  such  references,  with  the  consent  of  the  parties,  particu- 
Urly  in  actions  requiring  the  examination  of  long  accounts,  was  weU  known 
at  ooounon  law:  Heekera  ▼.  Fowler,  2  WalL  123;  Newcomb  v.  Wood,  07  U.  S. 
681;  OapnU  ▼.  Htrvey,  34  N.  J.  L.  435.  Said  Mr.  Justice  Swayne,  delirering 
the  opinion  ol  the  supreme  court  of  the  United  States,  in  the  case  of  Newcornh 
T.  Wood,  97  U.  S.  6S3:  ''The  power  of  a  court  of  justice,  with  the  consent  of 
the  parties^  to  appoint  arbitrators  and  refer  a  case  pending  before  it,  is 
incident  to  all  judicial  administration,  where  the  right  exists  to  ascertain  the 
facts  as  weU  as  to  pronounce  the  law.  ConvenUo  facU  legem.  In  such  an 
sgreement^  there  ia  nothing  contrary  to  law  or  public  policy." 

RsnotzscK  ni  Equixt  CA8Bs.—It  is  equally  weU  settied  that  in  all  equity 
esaes,  the  court  may,  even  without  the  conaent  of  the  parties,  order  a  reference. 
And  where  the  caaa  involres  a  long  account,  that  ia  the  proper  and  usual 
eonrse:  WilUamM  ▼.  Benton,  24  Gal.  424;  Jones  ▼.  Gardner,  57  Id.  641;  Mo§$ 
▼.  MdOaO,  75  EL  190;  PaUen  ▼.  Patten,  Id.  446;  Staie  ▼.  Orwig,  25  Iowa,  280» 
9>rtf  T.  Jadtmm,  12  Gray,  K&, 
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CoxPiTLSOBT  RxFEBSVOE  or  AoTiON  AT  Law.—- The  pofwer  of  a'oGut  to 
order  a  reference  in  an  action  at  law,  without  the  consent  of  both  parties,  is 
not  derired  from  the  common  law.  The  power  to  order  sach  a  reference  is 
wholly  statatory:  Mead  ▼.  Waiker,  17  Wis.  189.  The  seventh  amendment  to 
the  constitntion  of  the  United  States,  provides  that  "  in  suits  at  common  law, 
where  the  valne  in  controversy  shaU  exceed  twenty  doUars,  the  right  of  trial 
by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to  the  rules  of 
the  common  law.*'  The  courts  of  the  United  States  are  prohibited  by  thia 
amendment  from  depriving  the  parties  to  an  action  at  law  of  the  right  to 
have  the  issues  of  fact  in  such  action  tried  by  a  jury.  Those  courts  csaauA, 
therefore,  refer  such  issues  to  referees,  without  the  consent  of  the  parties: 
United  States  v.  EaMone,  2  Paine,  578.  Mr.  Justice  Thompson,  delivering 
the  opinion  in  that  case,  said:  "The  convenience  and  utility  of  adopting  this 
mode  of  trial  by  referees,  where  the  controversy  involves  tiie  examination  of 
long  accounts,  have  led  me  to  look  at  the  question  with  a  wish  to  find  thA 
practice  sanctioned  by  the  constitution  and  laws  of  the  United  States,  but  I 
have  not  been  able  to  find  any  ground  upon  which  such  authority  can  be  sus- 
tained." This  prohibition,  however,  extends  only  to  such  courts  as  sit  under 
the  authority  of  the  United  States,  and  does  not  apply  to  the  state  conrtas 
Lee  V.  TiOoteoTi,  24  Wend.  337;  S.  C,  35  Am.  Dec.  624;  LMnfftton  v.  ifioyar 
etc  qf  New  York,  8  Wend.  85;  S,  C,  22  Am.  Dec  622;  State  v.  iuq^  8  Vk 
57;  S.  0.,  30  Am.  Dea  450. 

The  courts  of  several  of  the  states  hold  that  under  the  provisions  of  their 
respective  constitutions  guaranteeing  the  right  of  trial  by  jury,  a  compulMcy 
refeience  of  an  action  at  law  cannot  be  made,  and  that  it  is  only  in  cases  of  a 
purely  equitable  nature  that  such  a  reference  can  be  ordered:  WUSame  ▼• 
BefOon,  24  CaL  424;  HasHnge  v.  Cunmngham,  35  Id.  549;  Shaw  v.  KeM^  II 
Ind.  80;  McMarUn  v.  BmghMm,  27  Iowa,  234;  SL  Paul  ete.Ji.JLCo,  v.  Oard' 
ner,  19  Minn.  132;  Mills  v.  JilUUr,  3  Neb.  87;  Lamaater  v.  Seo/eH,  5  Id.  148| 
Paulieon  v.  HaUeif,  38  N.  J.  L.  492;  Beattk  v.  David,  40  Id.  102;  Jdmam  ▼. 
Wallace,  7  Ohio,  pt.  2,  p.  62;  Averill  Coal  and  OU  Co,  v.  Vemer,  22  Ohio  St^ 
372;  Plimpton  v.  Someraet,  33  Vt.  283.  Maxwell,  J.,  in  delivering  the  opinioB 
of  the  court,  in  Mills  v.  Miller,  3  Neb.  94,  said:  "A  purely  legal  actum  osa- 
not  be  referred  except  by  consent  of  parties,  as  neither  party  can  be  deprived 
of  the  right  to  a  trial  by  a  jury  in  such  cases,  and  in  actions  involviag  aa 
account  between  the  parties,  it  is  only  in  cases  of  a  purely  equitable  nature 
that  a  reference  can  be  ordered  without  consent  of  the  parties."  In  8L  PasU 
etc  It.  B.  Co.  V.  Gardner,  19  Minn.  132,  a  statute  of  Minnesota  authorising  a 
compulsory  reference  in  actions  at  law,  where  the  trial  of  an  issue  of  faot 
requires  the  examination  of  a  long  account  on  either  side,  was  declared  to  be 
unconstitutional,  being  repugnant  to  the  provision  of  the  constitatioii  of  that 
state,  that  the  right  of  trial  by  jury  shall  remain  inviolate,  and  shall  extend 
to  all  cases  at  law  without  regard  to  the  amount  in  controversy.  In  that  caas^ 
it  was  said  that  the  constitution  of  the  United  States  was  the  supreme  law  oi 
the  territory  at  the  time  when  the  state  oonstitation  was  adopted.  So  in 
PUmfton  V.  Somerset,  33  Vt.  283,  it  was  held  that  an  act  giving  acourt  power 
to  refer  actions  suitable  for  trial  by  jury  aooording  to  the  oourse  of  the  com- 
mon law,  impairs  the  right  to  trial  by  jury  as  guaranteed  by  the  oonstitatMNi 
of  Vermont,  and  is  therefore  void. 

In  some  of  the  states,  the  practice  of  referring  actions  at  law  involving  ^bm 
examination  of  long  accounts  has  prevailed  from  a  very  early  period.  la 
New  York,  that  practice  came  into  use  while  the  countiy  was  a  Dutch  oolooj. 
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Afteriliagraiitof  the  charter  of  liberties  and  prmleges  in  1683,  it  was  disoon* 
tnmed  nn^  1768,  ^en  a  statute  was  passed  providing  for  the  present  modes 
«£  trial  before  referees.  This  act  expired  dnring  the  revolution,  but  wa« 
fenewed  in  1788,  and  has  been  continued  down  to  the  present  time  in  suIk 
«tantially  the  same  form.  In  other  states,  the  practice  was  adopted  while  the 
state  was  under  a  territorial  form  of  govenmient,  before  its  admission  into 
ibs  Union.  In  New  York,  the  constitution  provided  that  trial  by  jury  should 
\m  retained  in  all  cases  in  which  it  had  been  theretofore  used.  The  courts  of 
that  state  held  that  as  references  in  cases  involving  long  accounts  were  refer- 
able^ without  the  consent  of  the  parties,  before  the  adoption  of  the  constitn- 
tion,  they  continued  to  be  so  after  its  adoption:  Lee  v.  TiUoteon,  24  Wend. 
337;  S.  C,  35  Am.  Dec.  624;  Van  Maarier  v.  ffotehkUs,  1  Keyes,  585.  The 
aame  conclusion  has  been  reached  by  the  courts  of  other  states  whose  constitu- 
tions simply  provide  that  the  right  of  trial  by  jury  shall  remain  inviolate. 
Thus  in  the  case  of  Tribou  v.  Strowbridge,  7  Or.  158,  Boise,  J.,  delivering  the 
<^mion  of  the  court,  said:  "This  language  of  the  constitution  indicates  that 
the  right  of  trial  by  jury  shall  continue  to  all  suitors  in  courts  in  all  cases  in 
wluch  it  was  secured  to  them  by  the  laws  and  practice  of  the  courts  at  the 
time  of  the  adoption  of  the  constitution.  The  courts  of  a  number  of  states 
liold  that  compulsory  references  of  actions  at  law  may  be  ordered,  and  that 
etatntes  providing  for  such  references  in  cases  involving  long  accounts  are  not 
in  conflict  with  their  constitutions:  Huston  v.  Wadsitfortht  5  CoL  213;  Wil' 
iiamM  V.  EOioU,  17  Kan.  523;  OalbraUh  v.  McCormiek,  23  Id.  706;  Edward9(m 
▼.  Oamhart,  56  Mo.  81;  Coppv.  Henrnker,  55  N.  H.  179;  Doyle  y,  Doyle^  56 
Id.  567;  SoTffeiU  v.  Putnam,  58  Id.  182;  Lee  v.  TUlotaon,  24  Wend.  337;  S.  C, 
35  Am.  Dec  624;  Van  Marter  v.  Hotehhrn^  1  Keyes,  585;  Sands  v.  TiUmg- 
^kiiC,  24How.  Pr.  437;  Staier.  MeKemie,651S.  C.  102;  Leaky.  CoomgUm,  87 
Id.  601;  Tribou  v.  Sirowbridge,  7  Or.  156;  Mead  v.  WaXker,  17  Wis.  189;  Board 
'Qf  Swjperviaon  v.  Ihi-mmg,  20  Id.  210;  Cotms  v.  O'Bleness,  40  Id.  469;  Monitor 
Iron  Works  Co,  v.  Ketchum,  47  Id.  177.  Beck,  J.,  delivering  the  opinion  of 
the  court  in  Huston  v.  Wadsujorthf  5  CoL  216,  said:  "There  is  no  constitu- 
tioDal  impediment  in  the  way  of  a  liberal  construction  of  the  code  remedy. 
^eetion  23  of  the  bill'of  rights  secures  the  right  of  trial  by  jury  in  criminal 
bat  imposes  no  restriction  upon  the  legislature  in  respect  to  the  trial  ol 
caoses."  And  Doe,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Doyte  V.  Do^le,  56  N.  H.  567,  said  that  the  act  of  1876  of  that  state  "author- 
iaes  the  court  to  commit  to  one  or  more  referees  any  cause  at  law  or  equity, 
<ir  the  determination  of  any  question  of  fact '  whereui  the  parties  are  not  as 
matter  of  ri^t  entitled  to  a  trial  by  jury.'  'As  matter  of  right '  here  means 
«■  matter  of  constitutional  right.  And  by  the  constitution  neither  party  is 
entitled  to  a  jury  trial  for  the  settiement  of  accounts  too  complicated  to  be 
intelligently  investigated  and  adjusted  in  that  way. "  And  Vories,  J. ,  deliver- 
ing the  opuiioa  of  the  oonrt  in  Edwardson  v.  Cfamhairi,  56  Mo.  85,  said:  "It 
ts  contended  that  the  constitution  provides  that  the  right  of  trial  by  jury 
shall  forever  remain  inviolate,  and  that  this  action  being  an  action  at  law, 
the  defendant  had  the  right  to  have  the  question  of  fact  involved  therein 
tried  by  a  jury;  that  il  our  statute  providing  for  the  reference  of  cases  is  to 
be  eoustrued  to  indude  actions  at  law,  the  statute  itself  would  be  unoonstitu- 
tMMul  and  void.  Our  statute  provides  that  the  court  in  which  a  cause  is 
pending  may,  on  the  application  of  either  party,  direct  a  reference  where  the 
trial  ol  an  iseae  of  fact  shall  require  the  examination  of  a  long  account  on 
either  sids,  etc.  This  statute  has  been  in  force  in  this  state  for  at  least  thirty 
twenty  years  before  the  adoption  of  our  present  constitution.  It  ia 
AJC.  Dae.  Vou  LXXDC— 14 
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not  to  be  presamod  that  the  provisioii  of  the  oonatitatioii  relied  on 
iatended  to  change  the  law  as  it  then  existed  and  had  been  praetioed  on  ia 
this  state  for  a  quarter  of  a  century;  the  object  of  the  framers  of  the  oonstita- 
tion  mnst  have  been  to  preserve  the  right  of  trial  by  jury,  as  it  then  eTista<l 
and  had  been  practiced  in  the  state,  and  not  to  establish  a  new  role  of  prae- 
tioe  on  that  subject. 

In  What  Aonovs  Coxfulbobt  Bsfebencb  mat  be  Obdebxd. — ^An  aetiaa 
for  divorce  may  be  referred:  Moore  ▼.  Moore,  56  N.  H.  512;  People  ▼•  Jib- 
Omma^  I  Park.  Gr.  387.  When  the  return  to  an  altematire  writ  of  numdt^ 
nma  shows  that  the  trial  of  the  issue  made  will  require  the  ezaminatian  of  a 
long  account,  a  compulsoiy  reference  may  be  ordered:  People  ▼.  Wadmoof^ 
61  How.  Pr.  57.  An  action  for  the  foreclosure  of  a  mechanic's  lien,  whaire 
the  issue  involves  the  examination  of  a  long  account^  may  be  referred: 
Tooker  v.  Binaldo,  11  Hun,  154.  But  if  either  party  to  such  an  action  da- 
mands  that  the  issues  of  fact  therein  involved  shall  be  tried  by  a  jury,  the 
court  has  no  power  to  refer:  Druse  v.  fforter,  57  Wis.  644.  A'Yeferee  may 
be  appointed  to  admeasure  dower  and  to  assess  the  widow's  damages  by  loas 
of  rents  and  profits:  Brown  v.  Brown,  31  How.  Pr.  481.  In  a  proceeding  for 
contempt,  the  court  has  power  to  order  a  reference  to  take  testimony  for  its 
information  upon  the  subject  of  the  contempt:  People  v.  Alexander,  5  TboEagm 
k  0.  297.  The  court  may  order  a  reference  to  ascertain  the  damages  ana* 
tained  by  reason  of  an  injunction  issued  without  cause:  RusaeU  v.  BQSaU,  S 
Oal.  245.  In  an  action  on  a  town  treasurer's  bond,  a  reference  is  proper 
where  the  issue  appears  to  involve  the  examination  of  a  long  account:  Cotms 
V.  O'Bleneae,  40  Wis.  469.  Where  a  contract  between  the  parties  haa  beoa 
established,  and  there  remains  thereunder  a  series  of  calculations  which  are 
necessary  to  the  ostablishment  of  the  rights  of  the  parties,  it  is  within  tha 
province  of  the  court  to  order  a  compulsory  reference:  Blair  T.  L»  <fr  L.  C<k. 
V.  WaXher,  50  Iowa,  376.  An  action  ex  eontraetu  to  recover  excessive  pay- 
ments for  work,  labor,  and  materials,  made  in  the  belief  that  false  represen- 
tations made  and  false  certificates  presented  were  true,  may  be  referred,  if 
the  determination  of  the  issues  requires  the  examination  of  a  long  account: 
People  V.  Peck,  bl  How.  Pr.  315.  An  action  by  an  attorney  for  services  ren- 
dered, which  requires  the  examination  of  a  long  accoimt,  may  be  referred: 
Scii^rmerham  v.  Wood,  4  Daly,  158.  A  case  involving  the  examination  of  a 
mass  of  vouchers  and  accounts  and  intricate  mathematical  calculations  may 
be  referred  by  the  court  of  claims:  Lawrence  v.  UnUed  States,  6  Ct  of  CL  79. 
A  reference  may  be  ordered  in  an  action  upon  a  policy  of  marine  insurance^ 
where  there  are  a  great  many  hundred  items  of  expenditure  and  loss  involved, 
which  seem  to  be  items  of  general  and  particular  average:  Byan  v.  Atlaniic 
M.  I.  Co.,  50  How.  Pr.  321.  A  case  may  be  referred,  although  the  only 
necessity  for  the  examination  of  a  long  account  would  arise  from  the  nature 
of  an  affirmative  defense  in  the  way  of  a  counter-claim:  Blackstone  National 
Bank  qf  Boston  v.  Bogaart,  41  K.  T.  Super.  Ct.  292.  But  when  an  action  for 
the  breach  of  the  covenants  of  a  lease  involves  a  long  account,  so  as  to  be 
referable,  it  is  not  the  leas  so  because  a  counter-claim  ia  set  up  in  the  answer: 
Brooklyn  etc  B.  B.  Co,  v.  Beid,  21  Hun,  273.  An  action  at  law  properly 
referable  because  of  its  involving  the  examination  of  a  long  account  does  not 
lose  that  character  because  an  issue  of  fraud  ia  tendered  by  the  defendant's  an- 
swer: Welsh  V.  Darragh,  52  N.  Y.  590;  Devlin  v.  Mayw,  54  How.  Pr.  50; 
Verpkmck  v.  Kendall,  45  N.  T.  Super.  Ct.  525.  Where  a  complaint  sets  forth 
a  claim  composed  of  many  different  items,  and  the  trial  of  the  iasues  requires 
the  examination  of  a  long  account,  the  fact  that  one  item  of  the  '^"^n'^^if  is 
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•lated  m  the  complaint  in  a  Mparate  count  as  a  separate  caose  of  action,  and 
ttat^  if  nied  on  alone,  it  would  not  be  referable,  does  not  deprive  the  ooort 
of  the  power  to  refer:  Place  ▼.  Cheetebrfm^  63  K.  T.  815.  In  Kew  York, 
the  county  court  has  power  to  refer  causes  in  a  proper  case:  Cojf  ▼.  Bowhnd, 
40  How.  Fr.  885;  HylaridY.  Loomia.  48  Barb.  126. 

Whkv  AcnoK  IS  Rkab't  iob  BjtFiRBwn.— An  action  is  not  in  a  condition 
to  be  leferredy  until  all  the  issues  are  raised:  Jantm  ▼•  Tappan,  8  Cow.  34; 
DmiAar  ▼.  WUgm,  2  How.  Pr.  180;  Syme  t.  BwnUng,  86  N.  C.  175.  Kor 
■hoold  a  reference  be  ordered  before  passing  upon  a  defense  set  up,  which,  if 
sustained*  may  put  an  end  to  the  controversy:  ChmmMoner§  <if  Wake  v.  CU(f 
</i?aiiB^  88  Id.  120.  And  where  the  necessity  of  examining  a  long  account 
dqiends  npon  the  decision  of  an  issue  in  the  action,  as  to  whether  or  not  a 
psrtnership  existed,  a  reference  ought  not  to  be  ordered,  until  that  issue  has 
been  first  tried:  Oraham  ▼.  OMk^,  7  How.  Pr.  26a 

AcnoHs  Which  OAinroT  bb  Rktkrbu). — ^An  acticn  of  tort  cannot  be 
refored  against  the  objection  of  either  party:  Dederit^t  AdnCr$  ▼.  Riddey^  1^ 
Wend.  106;  WamerY.  Western  T,  Co.,  3 Bobt.  705;  Wkkham  v.  Fraue,  13  Hun, 
431.  In  an  action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  fiuls  to  appear  at  the  trial,  the  court  has  no  power  to  order  a 
rsfetenoe.  The  issues  in  such  a  case  should  be  tried  by  the  court,  either  with 
or  without  a  jury:  Tbampema  t.  Fitm,  0  Daly,  379.  A  compulsory  reference 
esnnot  be  ordered  in  an  action  brought  to  enforce  a  penal  obligation,  although 
•  long  account  may  be  inrblved:  HyaU  ▼.  Roach,  52  How.  Pr.  115.  An 
aetioQ  in  which  an  issue  of  fraud  is  to  be  determined  cannot  be  referred, 
the  consent  of  the  parties.  Issues  of  fraud  must  be  tried  by  a  jury, 
the  partiee  consent:  Levy  ▼.  Brootljfn  F,  L  Co.,  25  Wend.  687;  Wheeler 
▼.  Faieomer,  7  Bobt  45;  Freeman  v.  Atlantic  if.  /.  Co.,  13  Abb.  Pr.  124.  In 
sn  adioa  for  the  specific  performance  of  an  agreement  to  convey  land,  the 
court  haa  no  power  to  order  a  reference  to  ascertain  the  damages  for  the 
breach  of  the  agreement.  The  defendant  has  the  right  to  have  that  question 
tried  by  a  jury:  Sieveneon  v.  Buxton,  15  Id.  352.  In  order  to  justify  a  com- 
pulsory reference,  it  is  absolutely  necessary  that  it  shall  appear  that  the  ex- 
amination of  a  long  account  is  required:  Keeler  v.  Poughheepsie  etc  Plank  Road 
Co.,  10  How.  Pr.  11;  Sharp  v.  Mayor  qf  New  York,  18  Id.  213;  Kennedy  v. 
SkOkm.  9  Abb.  Pr.  157;  Dickmmm  v.  JTttdiell,  19  Id.  286;  Knipa  v.  Sttfan,  50 
Wia.  286.  And  the  examination  of  a  long  account  must  be  directly,  not  in- 
cidentally, involved:  Camp  v.  IngeraoU,  86  N.  T.  433;  Cameron  v.  Freeman,  18 
How.  Pr.  310;  &  0.,  10  Abb.  Pr.  332;  Kain  v.  Delano,  11  Abb.  Pr.,  N.  S., 
29.  Tbi9  account,  too,  must  be  an  account  in  the  ordinary  acceptation  of  that 
term.  It  is  not  sufficient  that  the  examination  of  a  large  number  of  items, 
merely,  is  required:  Thomae  v.  Reab,  6  Wend.  503;  Van  Renaeelaer  v.  Jewett, 
19  Id.  373;  McCuUough  v.  Brodie,  13  How.  Pr.  346;  HuU  v.  AUm,  66  Id.  124; 
Brmk  v.  RepMie  F.  /.  Co.,  2  Thomp.  ft  C.  550;  FeU  v.  T\ffany,  11  Hun,  62; 
MerriU  ▼.  Vigelhu,  28  td.  420.  The  examination  of  a  long  account  does  not 
■Man  an  eTamination  of  it  to  ascertain  the  result  or  effect  of  it,  but  the  proof 
bj  testimony  of  the  correctness  of  the  items  composing  it:  Afagown  t.  Sm- 
eUr,  5  Daly,  63.  AH  the  causes  of  action  stated  in  a  complaint  must  be 
referable,  in  order  to  make  the  action  referable:  Snne  v.  Kalbjleiich,  16  Abb 
P^.,  N.  &,  13;  Flamdere  v.  OdeO,  Id.  247. 
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Waterman  v.  Lawbencb. 

[19  Caufobnia*  210.] 
QxuMSOJkJs  AD  Lttek  Afpointid  to  Repbbbknt  Invabt  in  8vn  lOB  Pab^ 
nnoH  has  power  to  defend  for  the  infant  solely  against  the  bbum  set  up  for 
partitioa  of  the  oommon  estate.  The  appointment  of  socfa  gnazdian  is  a 
special  power  exercised  by  the  ooort,  and  gives  only  a  special  and  limited 
anthority  to  the  gnardian,  and  his  acts,  so  fsr  as  ^ey  transcend  this  an- 
thority,  are  void.  The  guardian  has  no  power  to  adinit  away  the  rights 
of  the  in&nt»  nor  can  the  coort  give  cffoct  to  any  snch  admission  as  to  a 
matter  and  for  a  purpose  not  within  the  scope  of  the  appointmsoit  or  the 
pnrview  of  the  complaint  in  the  soit. 

PBOCBXDIHO    IDB    PABTmOir  13  SpBOIAL   PBOCBXDEfO   WHOSB   OOUB8B  AHD 

EFracT  ABB  Pbescbibxd  by  the  statate,  and  although,  after  jonsdictiaD 
has  attached,  errors  in  the  cpurse  of  the  cause  cannot  be  collaterally 
shown  to  impeach  the  judgment  therein,  yet,  so  far  as  the  rights  of  an 
infant  defendant  are  involved,  the  court  has  no  jurisdiction  except  over 
the  matter  of  partition,  and  has  no  power  to  render  a  decree  divesting 
the  infant's  estate,  not  for  the  purpose  of  partition,  but  upon  an  adverse 
claim  in  the  plaintiff,  in  a  suit  brought  against  such  infsnt  merely  for 
partition. 
Bill  or  Rbvibw  Ldsb  bt  Ivwast  to  Sbt  ahidb  Dbqbbb  rendered  in  a  suit 
brought  against  him  for  partition  of  common  estate,  where  the  decree 
would  be  a  cloud  on  or  embarrassment  to  his  titles  and  where  the  court 
had  no  jurisdiction  to  make  such  decree. 

Bill  to  set  aside  a  decree  on  the  ground  of  errors  of  law 
appearing  upon  the  face  of  it.  The  bill  averred,  among  other 
things,  that  the  decree  in  the  partition  suit  referred  to  in  the 
opinion  was  based  entirely  upon  the  admissions  and  confes- 
sions of  the  infants,  made  by  their  guardians  ad  litem  in  their 
answer  therein,  and  that  there  was  no  evidence  adduced.  The 
order  for  a  decree  in  that  suit  was  in  these  words:  ^'Leta 
decree  be  drawn  in  accordance  with  the  confessions  of  the 
answer."  The  bill  alleged  that  the  proceedings  before  Leaven- 
worth, alcalde,  had  been  lost.  The  errors  for  which  the  decree 
in  the  partition  suit  are  sought  to  be  set  aside  are:  1.  That 
Lawrence's  title  to  the  land  claimed  by  him  was  denied  in  the 
answer,  or  at  least  not  admitted,  and  that  no  proof  was  intro- 
duced to  sustain  the  same;  2.  That  the  attorneys  who  ap- 
peared for  the  infants  had  no  power  to  disclaim  their  title;  3. 
That  the  action  was  for  partition  of  land  under  the  statute, 
and  it  does  not  appear  from  the  proceedings  that  commis- 
sioners were  appointed  to  make  partition,  and  that  the  pro- 
ceedings show  that  the  statute  was  not  complied  with;  4.  Thai 
it  appears  from  the  order  of  the  judge  that  the  decree  was 
based  on  the  confessions  of  the  infant  defendants,  and  without 
proofs;  6.  That  the  decree  is  absolute  and  gives  the  infants  no 
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day  in  ooort  after  they  come  of  age  to  show  cause  againfit  the 
decree;  6.  That  the  court  had  no  power  to  render  a  decree 
eettling  the  title  to  the  land,  but  was  confined  to  the  relief  asked 
in  the  complaint.  The  defendants  demurred  to  the  complaint 
on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  and  that  the  court  has  no  juris- 
diction over  the  subject-matter  of  the  action.  The  demurrer 
was  oyerruled,  and  the  defendants  failing  to  answer,  final 
judgment  was  rendered  setting  aside  the  decree  in  question^ 
and  perpetually  enjoining  the  defendants  from  asserting  any 
right  or  claim  to  the  property  in  controversy  by  reason  of  said 
decree.    The  defendants  appealed. 

jB.  S.  BrookSj  for  the  appellants. 
Charles  H,  ParkeVy  for  the  respondents. 

By  Court,  Baldwin,  J.    In  1855,  Lawrence  filed  a  complaint 
in  the  superior  court  of  the  city  of  San  Francisco  for  a  parti- 
tion of  certain  real  estate  in  that  city.    Lawrence  claimed  that^. 
by  certain  mesne  conveyances,  he  held  an  undivided  interest 
in  fifty-vara  lot  No.  75,  which  interest  was  held  in  common 
with  certain  heirs  of  one  John  Duncomb,  some  of  whom  were 
infants.    To  this  complaint,  the  infant  heirs  filed  their  answer 
by  John  Evans  and  Margaret,  his  wife,  the  latter  the  widow  of 
John  Duncomb,  and  the  mother  of  the  defendants.    Evans 
and  wife  had  been  appointed  by  the  court  their  guardians  ad 
litem.    Their  answer  purports  to  be  filed  ''by  John  Evans  and 
Margaret  Evans  as  guardians  ad  litem^^^  etc.    The  answer 
denies  that  the  plaintiff  Lawrence  had  any  common  interest 
with  them  in  the  land,  but  avers  that  one  Waterman  holds  a 
separate  interest  in  a  particular  portion  of  the  fifty-vara  lot 
described  in  the  proceedings;  that  his  title  came  tln-ough  cer- 
tain proceedings  had  in  1849,  before  one  Leavenworth,  alcalde, 
exercising  probate  jurisdiction  in  San  Francisco;  and  defend* 
ants  aver  ignorance  of  any  title  of  Lawrence.    A  decree  was 
rendered  by  the  judge  of  the  superior  court,  reciting  that  Law- 
rence was  shown  to  be  the  owner  "  of  the  one-fourth  part  of  the 
fifty-vara  lot,  No.  75,"  describing  the  portion  particularly  as 
in  the  answer;  the  decree  also  recites  the  other  facts  stated  in 
the  answer,  as  to  the  order  of  sale  and  proceedings  under  it, 
had  before  Leavenworth.    The  decree  concludes  as  follows: 
^And  therefore,  it  is  considered  that  said  Margaret  Evans, 
John  Evans,  her  husband,  and  Sarah  Mary  Duncomb,  Mary 
Ann  Duncomb,  and  Margaret  Duncomb,  defendants  to  this 
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suit,  and  all  persons  claiming  under  them,  or  either  of  them, 
the  premises  described  above,  be  forever  barred  from  all  claim 
to  any  estate  of  inheritance  or  freehold  in  said  premises.  And 
it  is  further  ordered  that  all  other  proceedings  in  this  behali 
be,  and  the  same  are,  hereby  discontinued." 

This  present  proceeding  is  a  bill  filed  by  these  iufSeints  (who 
are  now  married)  to  set  aside  this  decree  of  the  superior  court, 
upon  the  ground  of  errors  of  law  appearing  upon  the  face  of  it 

1.  It  will  be  perceived  that,  though  the  complaint  of  Law- 
rence makes  a  case  of  partition,  the  answer  denies  this  claim, 
but  insists  that  if  the  plaintiff  has  any  claim  at  all,  it  is  a  eepar 
rate  and  independent  claim  to  a  particular  lot  mentioned,  with 
which  the  heirs  have  no  connection,  and  to  which  they  have 
no  right.  The  guardians  were  appointed  to  defend  the  infants 
against  the  claim  as  made  in  the  complaint;  they  had  no 
authority  to  give  and  gave  no  assent  to  a  decree,  not  for  par- 
tition or  division  of  a  common  estate,  but  for  a  foreclosure  of 
all  claim  of  the  infants,  and  the  quieting  against  them  of  the 
plaintiff's  title  to  the  particular  piece  of  land  mentioned  in  the 
decree.  The  court  might  as  well  have  entered  a  decree  affect- 
ing their  title,  or  declaring  void  their  claim  to  any  other  prop- 
erty. The  infants  were  not  before  the  court  for  any  such 
purpose,  and  the  appointment  of  the  guardian  being  a  special 
power  exercised  by  the  court,  and  giving  only  special  and  lim- 
ited authority  to  the  guardians,  it  would  seem  that  their  acts, 
so  far  transcending  this  authority,  would  be  void.  The  guar- 
dians did  not,  and  had  no  power  to,  admit  away  the'  rights  of 
the  infants,  nor  the  court  to  give  effect  to  any  such  admission, 
as  to  a  matter  and  for  a  purpose  not  within  the  scope  of  the 
appointment  or  the  purview  of  the  complaint.  Its  action  in 
this  respect  would  seem  to  be  coram  nonjvdiee  and  void. 

It  is  contended  by  the  appellant  that  the  infants  have  no 
right  to  appear  and  review  this  proceeding,  but  that  the  decree 
is  conclusive  of  their  rights.  It  is  enough  to  say  that  this 
proceeding  for  partition  is  a  special  proceeding,  and  that  the 
statute  prescribes  its  course  and  effect;  and  though,  after  juris- 
diction has  attached,  errors  in  the  course  of  the  cause  can- 
not be  collaterally  shown  to  impeach  a  judgment,  yet  so  fEir, 
at  least,  as  the  rights  of  infants  are  involved,  the  court  has  no 
jurisdiction,  except  over  the  matter  of  partition,  and  has  no 
power  to  render  a  decree  divesting  an  infant's  estate,  not  tor 
the  purpose  of  partition,  but  upon  an  adverse  claim  in  the 
the  plaintiffs — ^in  a  suit  brought  against  the  infant  merely  for 
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paititiGii;  for  in  tfais  proceeding  the  court  appoints  a  guardian 
to  defend  for  the  infant  solely  against  the  claim  set  up  for  a 
partition  of  a  common  estate.  A  decree  might  as  well  be  made 
in  such  a  suit  for  a  sum  of  money  on  the  confession  of  the 
guardian  of  such  indebtedness.  The  only  authority  of  the 
guardian  to  appear  is  by  virtue  of  the  appointment,  aud  the  ap- 
pointment limits  the  effect  of  the  appearance  to  the  subject- 
matter  of  the  suit  in  which  the  appearance  is  made.  It  is 
unnecessary  to  decide  whether,  under  the  statutes  of  this  state, 
the  infant,  in  an  ordinary  suit  for  partition  in  which  the  court 
has  acquired  jurisdiction  of  the  subject  and  parties,  has  a 
right  to  appear  and  show  cause,  either  before  or  after  his  ar- 
rival at  age,  against  the  decree,  for  we  have  no  doubt  that  a 
bill  like  this  would  lie  at  the  instance  of  an  infant  to  set  aside 
a  decree,  where  the  court  had  no  jurisdiction,  and  where  the 
decree  would  be  a  cloud  on  or  embarrassment  to  the  title. 

The  proceedings  before  Leavenworth,  alcalde,  are  not  set  out 
It  is  urged  by  the  appellant  that  they  are  sufficient  to  vest 
title  in  the  party  claiming  through  them.  The  case  otKegam 
T.  AUcom^  9  Tex.  34,  is  a  very  strong  one,  to  show  that  pro- 
ceedings of  the  general  character  of  those  represented  to  have 
been  taken  before  this  officer,  will  be  upheld  whenever  it  is 
possible  to  uphold  them  in  consistency  with  law.  The  con- 
cluding observations  of  the  learned  justice  rendering  the  opin- 
ion in  that  case  are  marked  by  clearness  and  good  sense.  It 
would  not  be  proper  to  pass  upon  this  point  definitely  at  this 
time,  as  the  feusts  are  not  fully  before  us,  and  moreover,  the 
fall  benefit  of  any  defense  arising  from  these  proceedings  befors 
tlie  alcalde  can  be  had  by  the  appellant  in  another  form. 

Judgment  affirmed. 

Field,  C.  J.,  and  Cope,  J.,  concurred. 


WhIBB  DIQBSB  18  OlVXN  AOAIStft  IVFAHT,  Hi  SHOULD  BB  AlLOWBD  DaX^ 

an  MTmng  «t  his  majority,  to  thofw  oanae  agunst  nioh  cUeree:  Lodtwood  t. 
A^iMiley,  12  Am.  Dea  97. 


Meeker  v.  Harris. 

[19  CALiyOBVlA,  23Si] 

I  CSBSDrroB  Attaoss  J  vdombut  bt  Oomyemidk  ab  bbdto  FRAimvLBirf 
M  to  him  on  the  groand  that  the  object  of  the  debtor  end  of  the  judg- 
ment creditor  was  to  aoiet  the  debtor  in  forcing  a  compromise  with  hie 
other  creditors  rather  than  to  hare  the  jndgmant  enforced,  he  must  plead 
thie  groond.    A  general  aTerment  in  the  complaint  that  the  intent  wae 
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JUBQKIBT  BT  OoimSSIOH,  WKSH  JXFEAOBABLEs  8m  Onim  T.  A^fif,  71 

▲m.  Dea  96^  note  99;  Bmn  t.  Ahi^  72  LL  639,  note  641,  wfa«e  othflr  cmh 
•raooUeoted;  Bkkard$Y.  McMiOom,  6^  Id.  621. 

Tbb  noHCiPAL  OAn  is  PDiZHoinHBED  in  J7<v«*  t.  Skmdkr,  29  ObL  i% 
•nd  in  Av  ▼•  i^M^  M  U.  106. 


Wbbstbb  V.  Wade. 

fl9  OAUfOBHU,  S9LJ 

Whob  OoirnuoT  ide  Sbktxgb  n  Madb  iob  Fzxbd  Fbbioi^  and  tlM  «m> 
plojar  witbcmt  good  oanae  diMhargee  the  aesrant  before  its  tenwinariri, 
he  ia  atill  liaUe^  and  the  aeirant  may  zecorer  the  atipnlated  wagea. 

Action  for  wages.  The  defendant  agreed  to  employ  the 
plamtiff's  assignor  as  a  steward  on  hoard  a  steamboat  for 
the  period  of  one  year  at  the  rate  of  one*  hundred  dollars  a 
month.  Plaintiff's  assignor  worked  for  said  defendant  for  a 
part  of  said  period,  and  up  to  the  sixteenth  day  of  January, 
I860,  when  the  defendant  laid  up  the  boat  under  an  agreement 
with  other  parties.  There  was  a  judgment  for  the  plaintifi^ 
and  the  defendant  appealed.  Other  foots  are  stated  in  the 
opinion. 

Lavej  for  the  appellant 
Surlxinkj  for  the  respondent 

By  Court,  Field,  C.  J.  The  law  is  well  settled,  that  where 
a  contract  for  service  is  made  for  a  fixed  period,  if  the  em- 
ployer discharge  the  servant  before  its  termination  without 
good  cause,  he  is  still  liable,  and  the  servant  may  recover  the 
stipulated  wages.  In  the  present  case,  the  steamer  upon 
which  Collins  was  employed  as  steward  was  laid  up  by  the 
defendant  in  pursuance  of  a  contract  made  by  him  to  that 
effect  with  other  parties;  but  the  defendant  'did  not  notify 
Collins  that  he  should  no  longer  employ  him,  and  Collins  con- 
tinued at  all  times  ready  to  perform  the  service  required  by 
the  contract.  The  mere  laying  up  of  the  steamer  did  not,  of 
course,  terminate  the  relation  of  the  defendant  as  employer, 
or  release  him  from  his  obligations  to  the  steward.  And  even 
had  he  discharged  the  steward,  his  liability  would  have  con- 
tinued, there  having  been  no  good  cause  arising  from  the  lai* 
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ter'B  oonduot  for  the  proceeding.    There  is  no  merit  In  the 
appeal,  and  the  judgment  is  affirmed  with  ten  per  oent  dam* 


BALnwDi  and  Copi,  JJ.,  ooncnrred* 


BBiBvr  ov  RMTunEM  iQB  WBomnuL  DnoHiBaB  Mom  the  end  of  Idi 
of  mtHoo;  8m  Bmm  t.  WtUkmi,  7S  Am.  Doa  fSZ^  noli  S8fl^  wboM 


Gbeqoby  V.  Tabbb. 

{19  CAUMBSIA,  107.] 

BT  Rmuutub  iQB  Saui  ov  Bsal  Bctatb  or  Dmubiht  anul  mI 
forth  iho  amoont  of  the  parMnal  proper^  of  tho  aotete^  which  hM  oomo 
to  hia  haadi^  othonHM  aa  order  of  sale  made  by  tho  probate  oourt  and 
the  sale  made  thereonder  are  void.  The  mere  fact  that  an  aooonmt  of 
noh  perMnal  estate  ia  filed*  at  or  aboat  the  date  of  filing  the  petition,  or 
k  foond  among  the  papers  of  the  probate  prooeedings,  is  not  safficient» 
valsM  soeh  aoooont  ia  i-ef erred  to  in  the  petition  m  m  to  form  a  part  of 
H  for  the  pupoM  of  the  ref erenoe. 

Tb  SovrAor  Salb  or  Dmbdiht's  Bsal  Egusm  xtkvem  Obbbb  ov  Pboba]> 
OovKTy  the  petition  lor  the  sale  must  state  the  facts  reqoired  by  the  on» 
koadred  and  fifty-iifth  section  of  the  probate  act  Unless  the  petitiob 
statM  thoM  faots»  the  ooort  doM  not  acqnin  jniisdiotion  of  the  matter, 
and  hM  no  power  to  oonfiim  the  sale  or  to  impart  Talidity  to  it. 

FteBAXB  Ooata  GUkH  CoimsM  Taon  Aaubi  ohlt  that  abi  lliim  jna>mh 
Obdku  which  it  had  jarisdioticn  to  make. 


Ejbctmbbt.  The  aoeonnt  of  the  personal  estate,  referred  te 
in  the  opinion^  was  filed  on  the  same  day  that  the  petition  was 
ailed,  but  whether  at  precisely  the  same  time  does  not  appear. 
It  was  on  a  sepsrate  piece  of  paper,  and  not  annexed  to  tht 
petition,  nor  referred  to  in  it  When  the  plaintiff,  in  support 
of  his  titie,  offered  in  evidence  a  copy  of  the  petition,  the  de- 
fendant objected,  on  the  ground,  among  others,  that  it  did  not 
comply  with  the  statute,  and  therefore  gave  the  probate  court 
DO  jurisdiction  to  order  a  sale.  A  nonsuit  was  granted  on 
tnotion  of  the  defendant,  and  the  plaintiff  appealed.  Othei 
Ikcts  appear  from  the  opinion. 

T%ama$  A*  Brawny  for  the  appellant. 
John  Curryj  tost  the  respondent 

By  Coorti  Baldwin,  J.  This  case  invblTes  most  of  the  feota 
•od  principlee  embraced  in  the  case  of  Qrtgory  v.  MePherwoy 
18  CaL  662.    The  action  is  ejectment,  tiie  plaintiff  claiming 
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the  tract  of  land  sued  for  by  virtue  of  an  ezecatcnr's  sale  of  Uie 
property  as  that  of  the  estate  of  Juana  Sanchez  de  Pacheco. 
The  defendant  resisted  the  suit,  upon  the  ground  that  the  pro- 
ceedings for  the  sale  were  fatally  defectiye,  and  the  sale  void. 
The  defects  insisted  on  are,  as  in  the  case  of  Gregory  y.  Ife- 
Phersorif  supray  mainly:  1.  That  two  executors  qualified  upon 
Mrs.  Pacheco's  will,  and  that  the  proceedings  were  instituted 
and  conducted  by  only  one  of  them;  2.  That  the  petition  finr 
the  sale  neither  sets  forth  the  amount  of  the  personal  property 
which  had  come  to  the  hands  of  the  executors,  nor  the  condi- 
tion or  the  value  of  the  respective  portions  or  lots  of  the  real 
estate  of  which  the  testatrix  died  seised,  nor  the  ages  of  the 
heirs  or  devisees. 

It  is  said  that  this  case  differs  from  that  of  Gregory  v.  Ife- 
Phersonj  13  Cal.  562,  in  this,  that  here,  an  account  of  the  per- 
sonal estate,  fulfilling  the  requirements  of  the  statute,  was 
proved  to  have  been  filed  at  or  about  the  date  of  filing  the 
petition.  But  the  answer  is,  that  no  such  account  was  filed 
with  or  as  a  part  of  the  petition*  The  mere  fact  that  an  ac- 
count was  filed,  or  was  found  among  the  papers  of  the  probate 
proceedings,  is  not  sufficient.  It  must  have  been  referred  to 
in  the  petition,  so  as  to  become  a  part  of  it  for  the  purpose  of 
the  reference.  The  statute  is  peremptory  that  the  facts  pre- 
scribed shall  be  stated  in  the  petition.  By  a  liberal  construc- 
tion of  this  requirement,  we  held,  in  Stuart  v.  AUen^  16  CaL 
473  [76  Am.  Dec.  651],  that  if  the  petition  referred  to  another 
paper  on  file,  for  the  purpose  of  a  more  full  and  explicit  state- 
ment of  facts,  that  paper  might  be  considered  in  connection 
with  the  petition,  and  both  be  taken  together  as  a  statement 
of  all  the  required  facts.  But  it  is  apparent  that  no  such  re- 
sult could  be  attained  unless  the  petition  itself  made  the  ref- 
erence. The  case  of  Bloom  v.  Burdick,  1  Hill  (N.  Y.),  185  [37 
Am.  Dec.  299],  is  not  opposed  to  this  conclusion.  It  seems 
that  the  New  York  statute  of  1813  required  the  administrator 
"  to  accompany  his  petition  with  an  account,"  etc.  But  our 
statute  in  this  respect  is  different.  It  requires  the  petition  to 
state  particular  facts  as  to  the  condition  of  the  estate,  and  these 
are  essential  facts  going  to  the  jurisdiction.  It  is  not  sufficient 
that  the  administrator  files  a  separate  paper,  not  a  part  of  or 
referred  to  in  the  petition,  though  this  paper  should  state  part 
of  the  facts  which  the  statute  requires  the  petition  to  state.  If 
this  were  so,  the  consequence  would  be  that  a  large  number  of 
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flqMrate  jMipers  might  be  filed,  each  containing  but  a  single 
averment,  and  it  be  contended  that  the  whole,  taken  together, 
constituted  a  sufficient  petition  within  the  meaning  of  the  stat- 
ute. It  is  enough  to  say  that,  whatever  the  intention  of  filing 
this  paper  might  be,  it  was  not  made  a  part  of  the  petition,  and 
that,  as  the  parties  interested  are  not  presumed  to  have  had 
knowledge  of  the  filing  of  it,  or  any  reason  to  suspect  that  it 
was  filed,  their  notice  or  that  of  the  court  would  not  probably 
be  drawn  to  it  on  the  hearing  of  the  petition;  nor  could  its 
statements  be  answered,  or  in  any  wise  drawn  in  issue.  In  no 
way  did  it  become  part  of  the  proceedings  in  the  case  of  appli- 
cation for  the  sale  of  the  estate,  and  therefore  cannot  be  con- 
Bidered  as  curing  the  defects,  or  supplying  the  place  of  the 
averments  of  the  petition. 

We  have  attentively  considered  the  authorities  and  argu- 
ments on  the  question  of  probate  sales,  and  have  reluctantly 
reached  the  conclusion  announced  in  the  principal  opinion  in 
Gregory  v.  McPher^on^  13  Cal.  562,  that  to  maintain  a  sale  of 
a  decedent's  real  estate,  under  the  order  of  the  probate  court, 
it  is  necessary  that  the  petition  should  state  the  facts  required 
by  the  one  hundred  and  fifty-fifth  section  of  the  act. 

It  has  been  urged  that  the  statute,  in  the  one  hundred  and 
Beventy-first  and  one  hundred  and  seventy-second  sections,  in 
effect  confirms  these  sales  in  cases  where  the  report  of  the  ad- 
ministrator is  made,  and  the  probate  judge  confirms  the  sale 
and  orders  a  deed  to  be  executed  to  the  purchaser.  But  the 
answer  is,  that  the  sole  authority  and  jurisdiction  of  the  pro- 
bate court  come  from  the  petition  with  the  averments  required 
in  the  one  hundred  and  fifty-fifth  section,  and  that,  without 
this  jurisdiction,  the  probate  court  has  no  power  to  confirm  the 
Bale  or  impart  validity  to  it.  If  this  be  not  so,  it  would  follow 
that  the  whole  estate  might  pass  vnthout  any  petition,  or  per- 
haps even  any  proceedings,  except  an  order  of  sale  and  the 
order  of  confirmation.  No  such  effect  was  designed  to  be 
given  by  the  one  hundred  and  seventy-first  and  one  hundred 
and  seventy-second  sections,  but  they  refer  only  to  sales  made 
imder  orders  which  the  probate  court  had  jurisdiction  to  make. 

It  is  unnecessary  to  consider  other  points,  or  whether  the 
ttatnte  of  1868  makes  a  different  rule  for  cases  of  sales  occur- 
^g  after  that  act 

Judgment  affirmed. 

Field,  C.  J.|  and  Cope,  J.,  concurred. 
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PKOSATB    SaUB   OV    RsaLTT  DT    CALOOBinif   AHD   PBfRIDV 

See  Stuart  t.  AUen^  76  Am.  Dea  651,  note  661,  wh«re  oihar  cmm  mn  ool- 
leoted.  The  petitdon  for  sale  of  real  estate  must  contain  a  dsaoriptian  of  the 
real  estate  as  well  as  a  statement  of  the  personal  pfoperljr  and  ontstanding 
debts  of  the  estate:  Hoffwu  r.  Meektf  20  OaL  81i»  dting  tiie  principal  case. 
Snoh  petition  most  famish  the  oonrt  the  materials  lor  its  Judgment  granting 
the  order  of  sale:  /Vyor  t.  Downqf,  60  Id.  808^  also  citing  tiie  principal  case. 

Thx  nmrovAL  oau  u  oxted  in  Tmmumd  r,  TaOmd,  O  OaL  64,  to  the 
point  that  where  there  im  no  power  in  a  court  to  mdar  a  fndf^Mit  or  to  maka 
r»  there  can  be  ncna  to  confinn  or  «aoati  ik 


GASES 


SCFBEME  COURT  OF  EBEOBS 


ov 

CONNBCnCDT. 


State  v.  Stebbins. 

[29  CoyyoricuT,  4B1J 

tnouuxmr  mat  bi  Amsndkd^  AfTsii  Jubt  is  Ixpahilid  avd  6woui» 
•ad  the  trial  hit  eommenced,  by  eraaing  the  word  "Korwalk "  in  tha 
daacilpHon  of  a  railroad  company  and  inaerting  in  lien  thereof  the  word 
'^New  HaT«n,"  where  the  place  on  the  railroad  at  which  the  crime  waa 
allaged  to  haTO  been  committed  waa  more  fully  described  in  aaid  inf orma- 
tioQ  aa  being  between  Weetport  and  Norwalk,  particnlarly  when  the  in- 
lormatian  contains  other  counts,  quite  sufficient  to  proceed  with  the  trial 
vpon,  which  had  not  been  altered. 

1m  OoH.jiJHruuuT,  Ora  Good  Couht  n  SuftiuiUT,  upon  a  general  rerdict^ 
either  in  a  criminal  or  a  dvil  caae. 

Wbsbb  Intobmation  Fails  thbouoh  ViRTAifni,  VsBDior  ov  Aoquhtal 
nxB  vor  Bxirivrr  Defxndaiit,  for  a  new  information  may  be  filed  im- 
mediately,  aroiding  the  Yariance.  It  is  therefore  oostomaiy  for  oox 
eoorts  to  allow  the  proeeoator  to  amend  and  go  on  with  the  trial  without 
a  ra-ezamination  of  the  witnesses,  unless  such  re-ezamination  is  claimed 
by  the  prisoner. 

XmfOKXxT  AS  TO  Fact  Which  is  in  Itself  Bxlsvant  aitd  CoNNacrBD 
WTTH  AccusKD  by  the  testimony  of  an  aooomplioe,  is  admissible  as  direct 
•vidaaoe^  even  though  it  might  not  be  admissible  for  the  purpose  of  cor^ 
robocating  the  testimony  of  the  accomplice. 

■b  Bulb  of  Law  Absolctblt  Requibis  TBarmcoirr  of  Acoompucb  to  bb 
Cobbobobatex)^  but  the  jury  may,  if  satisfied  thereby  of  the  guilt  of  the 
acenaed,  conTiet  on  such  tMtimony  alone. 

TBwmomr  of  Acoomfucb  n  of  Suspicious  Chabacteb  and  calls  for  scrutiny 
OB  the  part  of  the  jury  and  for  a  particular  caution  to  the  jury  on  the 
part  of  the  judge  in  his  charge;  and  the  n^lect  to  give  such  a  caution  is 
a  dear  omission  of  judicial  duty. 

■ok  Fomro  in  Possession  of  Pbisoner  Accused  of  Theft,  and  claimed 
to  iMiFe  a  certain  relation  to  the  theft,  which,  on  ejcamining  it  before  the 
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Jmy,  b  found  to  oontain  a  secret  place  in  the  lid  in  which  am  eerttin 
bank  bills  snppoeed  to  be  connterfeit^  may  be  dellTered  to  the  jniy  m%  ifc 
ia,  and  be  by  them  taken  to  the  jory-room. 

Information  for  theft.  The  defendants  were  charged  with 
having  stolen  an  iron  safe  or  chest  belonging  to  an  express 
company,  from  the  railroad  cars  of  the  New  York  and  New 
Haven  Railroad  Company,  with  a  large  quantity  of  bank  bills 
and  other  valuable  property  contained  in  it.  The  information 
contained  four  counts,  and  in  the  third  the  place  where  the 
felony  was  committed  was  described  as  "between  Westport 
and  Norwalk,  two  of  the  stations  of  the  New  York  and  Norwalk 
Railroad  Company."  After  the  jury  had  been  impaneled  and 
sworn,  and  witnesses  had  been  called  and  testified,  the  courts 
against  the  objection  of  the  defendants,  allowed  the  third 
count  of  the  information  to  be  amended  by  striking  out  the 
word  "  Norwalk  "  from  the  name  of  the  company  and  inserting 
instead  of  it  the  word  "New  Haven."  The  state  offered  evi- 
dence to  prove  that  there  was  in  the  stolen  safe  at  the  time  of 
the  theft,  among  other  things,  ten  five-hundred-dollar  bills  of 
the  Atlantic  Bank  of  Boston.  The  prosecution  offered  as  a 
witness  one  Kinney,  an  accomplice  of  the  prisoners,  who  testi- 
fied to  the  commission  of  the  theft  at  the  time  and  place  alleged, 
and  the  participation  therein  of  the  prisoners.  Kinney  also 
testified  to  many  other  facts,  among  which  are  those  stated  in 
the  opinion.  The  state  then  offered  as  a  witness  Charles  H. 
Ward,  teller  of  the  Atlantic  Bank,  who  testified  as  stated  in 
the  opinion.  The  prisoners  denied  that  they  went  to  the  house 
of  Stebbins,  in  Boston,  as  testified  by  Kinney.  The  state  then 
offiered  as  a  witness  Henry  Sanford,  who  testified  that  he  was 
in  Stebbins's  house  in  Boston  about  the  first  of  November, 
1860,  and  then  saw  in  it  the  articles  described  by  Kinney. 
This  testimony  was  excepted  to,  but  the  court  admitted  it,  and 
the  prisoners  excepted.  The  state  also  offered  as  a  witness 
Charles  E.  Boswortb,  a  member  of  the  firm  of  Bosworth  &  Co.^ 
fiour  dealers,  who  testified  that  the  firm  of  which  he  was  a 
member  borrowed  of  Stebbins  five  hundred  dollars  in  gold  on 
the  nineteenth  of  September,  1860,  and  gave  him  their  note  for 
it  on  that  date.  Eanney  had  testified  that  while  at  the  house 
of  Stebbins  in  Boston,  Stebbins  told  him  that  he  had  loaned, 
or  was  to  loan  that  day,  five  hundred  dollars  to  a  flour  dealer 
in  Boston.  The  box  referred  to  in  the  opinion  was  a  box 
found  in  Roberts's  room  when  he  was  arrested.  The  attorney 
for  the  state  claimed  to  have  proved  that  it  resembled  exactly 
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the  Btoleii  safe,  and  that  it  was  intended  to  be  used  in  the  per- 
petration of  the  theft.  Upon  the  box  being  opened  and  ex- 
hibited to  the  joiy,  there  was  found  a  secret  place  in  the  lid 
in  which  there  appeared  to  be  bank  bills  apparently  concealed, 
and  which  were  apparently  counterfeit.  Upon  objection  being 
made  by  the  prisoners,  they  were  not  exhibited  ^to  the  jury, 
bat  remained  in  the  place  where  they  were  found,  and  no 
comments  were  made  upon  them  to  the  jury.  After  the  charge 
to  the  jury,  the  box,  against  the  objection  of  the  prisoners,  was 
deliyered  by  order  of  the  court  to  the  jury,  in  the  precise  con- 
dition in  which  it  was  found  at  Roberts's  house,  and  was  offered 
in  evidence  and  carried  to  the  jury-room.  The  jury  found  all 
the  defendants  guilty,  and  they  moved  for  a  new  triaL 

Loomis  and  Sturgea,  in  support  of  the  motion. 
Ferrisj  state  attorney j  and  Beardsley^  contra. 

By  Court,  Ellsworth,  J.  The  first  ground  upon  which  a 
new  trial  is  claimed  is  that  after  the  jury  were  impaneled  and 
■worn,  and  the  trial  commenced,  the  information  was  amended 
by  erasing  the  word  ^^Norwalk"  in  the  description  of  the  rail- 
road company,  in  the  third  count,  and  inserting  in  its  place 
the  word  "  New  Haven." 

We  are  not  satisfied  that  this  alteration  was  of  any  impor- 
tance in  itself.  The  former  word  was  used  only  as  a  part  oi 
the  description  of  the  place  where  the  offense  was  committed, 
and  as  the  place  was  more  fully  described  as  being  between 
Westport  and  Norwalk,  we  think  it  was  sufficiently  described, 
notwithstanding  the  error  in  this  incidental  part  of  the 
description.  The  subtitution  of  the  word  "New  Haven"  for 
**  Norwalk,"  in  the  mere  description  of  the  railroad  upon  which 
Westport  and  Norwalk  were  situated,  was  therefore  of  very 
little  importance,  and  could  not  prejudice  the  defendants. 

Besides,  there  were  other  counts  quite  sufficient  to  proceed 
with  the  trial  upon,  which  have  not  been  altered;  and  had 
the  prisoners'  counsel  wished  to  test  the  sufficiency  of  those 
counts,  they  could  have  called  for  a  verdict  on  them  specific- 
ally. It  is  of  no  importance  now,  for  one  good  count  is  suffi- 
cient, according  to  the  English  and  our  own  law,  upon  a 
general  verdict;  and  in  this  state,  the  law  is  the  same  in  civil 
and  criminal  trials,  though  it  is  otherwise  in  England. 

The  great  objection  which  has  been  pressed  upon  us  for  a 
new  trial  is,  however,  that  no  amendment  of  the  information 
whatever  could  be  allowed  after  the  trial  had  begun,  because^ 
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in  criminal  cases,  after  the  trial  has  once  commenced,  the 
prisoner  has  a  right  to  insist  upon  a  verdict  from  the  jury,  so 
that  he  may  not  be  put  in  jeopardy  a  second  time.  The  law 
is  undoubtedly  so,  as  a  general  rule;  and  so  it  was  adjudged 
in  the  case  of  United  States  v.  Porter,  3  Day,  283,  in  Uie  cir- 
cuit court  of  the  United  States  at  Hartford;  but  the  rule  it 
of  no  importance  in  a  case  situated  as  this  is.  A  verdict 
of  acquittal  on  this  third  count,  even  if  it  was  the  only  one 
in  the  information,  and  contained  a  material  variance  in  its 
statement  of  the  crime  intended  to  be  prosecuted,  would  do 
the  prisoner  no  good;  for  a  new  information  could  be  filed  im- 
mediately,  avoiding  the  variance.  It  would  be  otherwise  if 
the  description  was  correct,  and  the  prosecution  was  likely  to 
fail  because  of  the  want  of  proof  to  sustain  it.  Then,  of  course, 
the  prisoner  could  object  to  a  nolle  prosequi;  for,  if  he  could 
not,  the  attorney  for  the  state  could  file  a  new  information, 
and  put  the  prisoner  in  jeopardy  for  the  same  offense  as  often 
as  he  pleased. 

In  any  case,  the  court  may,  in  the  exercise  of  its  discretion, 
grant  delay,  or  a  continuance  of  the  cause.  But  when  the 
prisoner  has  been  put  on  trial  for  the  real  offense,  and  no  good 
reason  for  delay  or  continuance  appears,  the  prisoner  is  en- 
titled to  have  the  trial  go  on;  for  a  verdict  in  his  favor  will  be 
a  bar  to  a  future  prosecution  against  him  on  the  some  matter. 
Practically,  the  objection  of  variance  will  avail  the  prisoner 
so  little,  that  it  is  customary  in  our  courts  generally  for  the 
prosecutor  to  amend  and  go  on  with  the  trial  without  a  re- 
examination of  the  witnesses,  unless  such  re-examination  is 
claimed  by  the  prisoner,  which  was  not  the  case  here. 

It  is  further  objected  that  the  testimony  of  Charles  H. 
Ward,  teller  of  the  Atlantic  Bank  at  Boston,  should  not  have 
been  received,  on  the  ground  that  it  was  irrelevant,  and  be- 
cause the  witness  did  not  identify  the  prisoner  as  the  person 
who  exchanged  the  bills  at  the  bank. 

These  objections  do  not  appear  to  us  to  have  any  great 
weight.  The  evidence  conduced  to  establish  certain  facts 
claimed  to  be  material,  and  was  claimed  to  be  corroborative 
of  the  testimony  of  Kinney,  the  accomplice,  who  had  testified 
that  Roberts  and  Stebbins  were  active  with  himself  in  plan- 
ning and  executing  the  felony  for  which  they  were  on  trial, 
and  in  appropriating  the  booty  taken,  including  certain  bills 
of  the  Alfred  Bank;  that  he  and  Roberts  went  to  Boston  in 
September,  where  they  met  Stebbins  at  his  house  (describing 
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tts  appearance  within),  and  had  a  conversation  on  the  subject; 
and  that  Roberts,  while  there,,  went  to  the  Atlantic  Bank  and 
got  four  fifty-dollar  bills  of  the  Alfred  Bank  changed  for  two 
hundred  dollars  in  small  bills;  and  that  they  then  proceeded, 
with  the  two  hundred  dollars  thus  obtained  and  with  nine  of 
the  ten  five  hundred  dollars  of  the  Atlantic  Bank  stolen,  to 
Alfied,  in  the  state  of  Maine,  where  the  witness  got  them 
changed — ^not  only  the  nine  large  bills,  but  the  smaller  ones 
also,  which  the  prosecutor  claimed  were  the  avails  in  part  of 
the  other  five-hundred-doUar  note  not  found  after  the  theft 
was  committed  in  ttieir  hands. 

All  this  testimony  was  deemed  material  to  show  the  partici- 
pation of  Roberts  in  the  crime  committed,  and  if  Kinney  could 
testify  to  the  facts,  as  he  did,  without  objection,  they  could  of 
course  be  testified  to  by  Ward,  so  far  as  any  part  of  them 
came  within  his  knowledge.  The  exchange  of  the  four  fifty- 
dollar  bills  for  two  hundred  dollars  in  smaller  ones  was  a  part 
of  this  testimony,  and  we  think  it  is  not  to  be  rejected  as  wholly 
irrelevant.  The  evidence  went  to  prove  the  complicity  of 
Roberts  in  the  felony,  and  particularly  that  he  had  in  his 
bands  the  nine  large  bills  which  had  been  stolen,  and  the  two 
hundred  dollars  in  smaller  ones,  which  he  handed  to  Kinney 
at  Alfired  as  the  joint  property  of  the  three,  and  which  two 
hundred  dollars  had  been  before  obtained  from  the  Atlantic 
Bank  by  some  person.  Ward  testified  that  in  September  (as 
Kinney  had  said),  a  man  came  to  his  bank  with  four  fifty- 
dollar  bills  and  exchanged  them  for  two  hundred  dollars  in 
small  bills,  but  he  could  not  say  that  it  was  Roberts,  whom 
he  did  not  know;  but  Kinney  swore  that  it  was  Roberts,  for 
he  accompanied  him  to  the  door  of  the  bank  for  the  purpose 
testified  to  by  Ward.  Taking  the  testimony  together,  it  is  un- 
objectionable in  our  view  as  testimony  in  chief  to  prove  the 
guilt  of  Roberts. 

But  the  chief  purpose  of  the  evidence  of  Ward  was,  we  sup- 
pose, to  corrobate  Kinney;  the  rule  of  law  being  that  an 
accomplice,  to  be  entitled  to  full  credit,  ought,  as  far  as  pos- 
sible, to  be  corroborated  by  further  proof.  Not  that  this  is  an 
unbending  technical  rule,  or  that  an  accomplice  may  not  be 
credited  in  what  he  says  without  such  further  proof,  for  we 
entertain  no  doubt  that  without  it  a  jury  may  be  satisfied  of 
the  guilt  of  a  prisoner,  and  that  they  may  convict  where  they 
have  not  a  reasonable  doubt  of  his  guilt,  as  this  court  held  in 
the  case  of  StaU  v.  Woleott,  21  Conn.  272;  but  the  whole  ex- 
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tent  of  the  rule  is  this,  that  Buch  testimoiiy  is  of  a  Bospiciout 
character,  and  calls  for  scrutiny  on  the  part  of  the  jury,  and 
for  a  particular  caution  to  the  jury  on  the  part  of  the  judge  in 
his  charge.  The  evidence,  if  standing  alone,  is  not  to  be 
rejected,  and  whether  corroborated  or  not  (and  to  what  degree 
it  needs  corroboration  the  jury  must  judge),  may  be  sufficient 
to  satisfy  the  minds  of  the  jury.  So  important,  however,  is  it 
that  the  jury  should  be  cautioned  as  to  the  weight  of  the  evi» 
dence  by  the  court,  that  to  omit  it  is  now  held  a  clear  omissioQ 
of  judicial  duty,  and  becomes  a  ground,  perhaps,  for  granting 
a  new  trial:  Boscoe's  Crim.  Ev.  144;  1  Greenl.  £v.,  sec.  880; 
Commonwealth  v.  Bo9worthj  22  Pick.  897.  What  the  judge 
said  to  the  jury  in  this  case  we  do  not  know,  but  we  may 
assume  that  he  did  his  duty,  as  there  is  no  complaint  on  this 
ground  in  the  motion. 

We  do  not  understand  that  the  English  cases  (which  are 
rulings  on  the  circuit),  so  earnestly  pressed  upon  our  considera- 
tion by  the  counsel  for  the  defendants,  contain  any  different 
doctrine  from  that  which  we  have  laid  down.  By  reference 
to  Taylor's  late  treatise  on  evidence,  we  shall  find  that  the 
practice  in  England  at  the  present  time  agrees  with  what  we 
have  stated  to  be  our  own.  Indeed,  Taylor  makes  use  of  the 
very  language  of  Mr.  Greenleaf  on  this  poiat.  '^  There  is  no  such 
rule  of  law,  it  being  expressly  conceded  that  the  jury  may,  if 
they  please,  act  upon  the  evidence  of  the  accomplice  without 
any  confirmation  of  his  statement:"  1  Greenl.  Ev.,  sec.  880. 
The  cases,  as  we  regard  them,  go  only  to  the  duty  of  the  court 
in  submitting  such  evidence  to  the  jury,  though  some  of  the 
judges  state  what  rule  they,  if  acting  as  jurors,  should  think 
it  proper  to  adopt. 

The  mere  inability  of  Ward,  the  witness,  to  identify  the 
prisoner  with  the  man  he  dealt  with  at  the  counter  of  his 
bank,  which  was  the  precise  objection  taken  to  it  by  the  de- 
fendants' counsel,  was  no  ground  for  excluding  his  evidence 
entirely  from  the  jury.  Kinney  supplied  this  lack  of  evidence, 
and  he  is  an  objectionable  witness,  though  his  credit  was  im- 
paired by  his  avowed  participation  in  the  crime  committed. 

The  same  may  be  said  of  the  testimony  of  Sanford  and 
Bosworth.  Their  testimony  was  admissible,  both  as  testimony 
in  chief  and  as  confirmatory  of  what  Elinney  had  testified,  and 
was  rightly  admitted.  Nor  do  we  see  any  error  in  the  ocMiri 
ordering  the  box  to  be  delivered  to  the  jury. 

We  do  not  advise  a  new  trial. 
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In  this  oiximon  the  other  judges  concurred. 
New  trial  not  advised. 


OF  iNDicniHBT:  See  MdMtt  r,  Siaie,  72  Am.  I>ae.  124,  noie 
ISS^  where  other  ceeee  are  odOeoted.  In  Gonnectioiiti  the  oomplaixLt  in  % 
enmmal  proeeoation  may  be  amended  after  the  evidence  ia  daeed:  State  t. 
^riiehatrd,  85  Conn.  326,  citing  the  principal  case. 

PuaOHZB    MAT    BB    CONVIOTBD    UPON    UnOOBBOBOBATXD    TiSTIllONT    OV 

AoooxPLias:  CfommomweaUh  r.  PrSes,  71  Am.  Dea  668,  note  671,  where  thia 
Mbject  ia  diaooaeed  at  length;  State  r.  WiOkmimm,  42  Oona.  263;  OWAia  T. 
Baopkt  98 IIL  5M^  botii  citing  the  principal  caae. 


Atwateb  v.  Hough. 

[29  CoHinonooT,  M8.] 
O^aim  Ooamuoi  bt  Ovb  Pbbson  to  Dbutee  to  Anotkbr  Qnb  Hubdbbd 
Siwno-MACTEfBB,  at  a  time  and  place  designated,  npon  condition  that 
a  part  of  them  not  then  finished  shonld  be  completed  in  season  by 
a  tiiird  penoo,  who  was  ™^lri«g  them  for  the  former,  he  not  being  a 
Bannfaotorar  of  maehines  himself,  but  haying  fitted  np  a  shop  for  their 
maanfactore,  and  contracted  with  snch  third  party  to  occupy  the  shop 
■ad  make  the  machinea  for  him  at  a  certain  price  eadi,  he  famishing  the 
shop-room,  materials,  and  tods,  is  a  contract  for  the  sale,  and  not  for 
tiie  mannfactore,  of  the  machines,  and  therefore  within  the  statute  of 
frauds^  where  at  the  time  of  the  making  of  the  contract  thirty-six  of  the 
mafthinea  were  completed,  and  the  remaining  aizty-f  oar  were  being  mann- 
faotnxed  in  the  ahop^  and  the  whole  were  to  be  boxed  np  and  deliyered 
together. 

SBTIBB  COMTRAOr  OAmVOT   BB  WITHIH   StATUTB  OF  FRAUDS  AS  TO  PABT  ol 

it  and  without  the  atatute  aa  to  the  residue.  An  entire  contract  for  the 
■ale  of  goods  which  is  aa  to  a  part  of  the  goods  within  the  statute  !■ 
wholly  within  the  operatioa  ol  the  statute. 
Fact  that  Goons  Sold  abb  to  bb  Bozbd  and  Tbansportbd  to  the  place 
of  deliyezy  by  the  seller  does  not  take  the  sale  out  of  the  operation  of 
tike  statute  of  fraoda. 

AsBUMPsiT  for  breach  of  a  contract  to  manufacture  and  de- 
tiyer  to  the  plaintifiT  one  hundred  sewing-machines.  The  facts 
are  stated  in  the  opinion.  The  jury  found  for  the  plaintiff, 
and  the  defendants  moved  for  a  new  trial. 

C.  Chapman  and  D.  12.  Wright^  in  support  of  the  motion. 

T.  C  PerHnM  and  0.  E.  PerhvMj  contra. 

By  Coorty  Santobd,  J.  In  this  case,  the  defendants  re- 
qneeted  the  court  to  charge  the  jury  that,  if  they  found  the 
iSMste  as  claimed  by  the  defendants,  the  contract  was  within 
the  statute  of  fraads  and  vdd,  and  therefore  that  their  ver* 
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diet  should  be  for  the  defendants.  The  court  did  not  charge 
the  jury  as  requested,  and  the  question  reserved  for  our  ad- 
vice is,  whether  upon  the  facts  as  claimed  by  the  defendants 
and  detailed  in  the  motion,  the  agreement  between  these  par- 
ties was  or  was  not  a  contract  for  the  sale  of  goods. 

These  facts  are,  that  the  defendants  themselves  were  not 
manufacturers  of  sewing-machines,  but  they  had  fitted  up  a 
shop  for  the  manufacture  of  them,  and  had  contracted  with 
Bell  <t  Brooks  to  occupy  the  shop  and  make  machines  therey 
at  a  stipulated  price  for  each  machine,  the  defendants  furnish- 
ing materials,  shop-room,  and  tools.  They  had  a  contract 
with  and  were  having  machines  made  for  other  parties,  and 
had  thirty-six  finished  machines  on  hand,  which  the  plaintiff 
agreed  to  take  as  part  of  the  one  hundred  contracted  for.  Bell 
&  Brooks  had  the  materials  for  the  rest  of  the  hundred,  and 
had  them  in  the  process  of  manufacture,  and  nothing  was  to 
be  done  for  the  plaintiffs  by  the  defendants  but  to  receive  the 
balance  of  the  machines  from  Bell  <t  Brooks  when  finished 
by  them,  and  to  box  and  deliver  the  whole  to  the 'defendants. 
The  obligation  of  the  defendants  was  not  an  absolute  but  only 
a  conditional  one;  they  were  only  to  furnish  the  machines  to 
the  plaintiff  if  Bell  <t  Brooks  should  get  them  completed. 

This  was,  in  my  judgment,  an  agreement  for  the  purchase 
and  sale  of  complete  machines.  It  had  indeed  nothing  to  do 
with  the  manufacture  of  them,  except  as  their  completion  by 
Bell  &  Brooks  affected  the  defendant's  obligation  under  the 
condition  above  mentioned.  The  manufacture  of  the  machines 
kiad  already  been  provided  for  by  an  independent  contract 
made  before,  and  without  any  reference  to,  this  contract  with 
the  plaintiff.  The  machines  were  originally  intended  for,  and 
were  being  made  to  supply  an  order  from,  another  purchaser, 
and  this  contract  with  the  plaintiff  was  to  affect  only  their 
ultimate  destination  after  they  should  be  made  and  should 
have  come  to  the  hands  of  the  defendants  as  their  machines. 
The  work  remaining  to  be  done  upon  the  unfinished  machines 
was  not  to  be  done  upon  the  plaintiff's  materials,  or  at  his 
request,  or  for  his  use.  The  thirtynsix  machines  were,  and  the 
sixty-four  upon  their  completion  would  be,  the  property  of  the 
defendants,  and  the  plaintiff  would  have  no  property  in  any 
of  them  until  their  delivery  to  him  by  the  defendants.  The 
defendants  were  to  bestow  none  of  their  labor,  skill,  or  care 
upon  the '  machines,  or  to  do  anything  whatever  in  the  manu- 
facture of  them,  and  it  was  of  no  importance  by  whom  they 
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were  mannfactored,  or  in  what  market  they  were  procured.  If 
they  were  in  all  particulars  like  the  model,  they  would  satisfy 
the  contract. 

The  understanding  and  intention  of  the  parties,  as  that  is 
evinced  by  the  stipulations  which  they  have  entered  into  and 
the  language  they  have  used,  is  always  the  rule  by  which  con- 
tracts are  to  be  interpreted  and  enforced.  And  it  seems  clear 
that  this  was  substantially,  and  according  to  the  intention  and 
understanding  of  the  parties,  a  contract  for  the  purchase  and 
sale  of  finished  goods,  and  not  for  the  making  of  them;  for 
ihe  transfer  and  acquisition  of  property  in  finished  machines, 
and  not  for  materials,  and  work  and  labor  upon  materials,  in 
making  them. 

In  the  case  of  Gardner  v.  Joy,  9  Met.  177,  Shaw,  C.  J.:  "If 
H  is  a  contract  to  sell  and  deliver  goods,  whether  they  are 
then  completed  or  not,  it  is  within  the  statute;  but  if  it  is  a 
eontract  to  make  and  deliver  an  article  or  quantity  of  goods, 
h  is  not  within  the  statute."  In  this  case,  the  defendants,  as 
they  claimed,  made  no  contract  to  make  the  machines;  they 
only  agreed  to  sell  and  deliver  them,  or,  in  the  language  of 
the  motion,  to  furnish  them  if  Bell  &  Brooks  should  get  them 
completed:  See  also  Smith  v.  Surmaix^  9  Bam.  &  Cress.  561; 
Watts  V.  Friend,  10  Id.  446;  Lamb  v.  Crafts^  12  Met.  853. 

This  was  indeed  an  executory  contract,  the  machines  were 
to  be  delivered  at  a  future  time,  but  notwithstanding  the  de- 
cisions of  the  courts  in  the  earlier  cases,  it  seems  now  to  be 
settled,  in  accordance  with  the  rules  of  just  interpretation,  as 
well  as  the  dictates  of  reason  and  common  sense,  that  a  con- 
tract for  the  sale  of  goods  is  not  without  the  purview  of  the 
statute  merely  because  it  is  executory:  Rondeau  y.  Wyatt,  2 
H.  Black.  67;  Oarbutt  v.  Wataon,  5  Bam.  &  Aid.  613;  Dovma  v. 
iZot^s  23  Wend.  270;  2  Parsons  on  Contracts,  334,  and  note. 
Cases  involving  the  question  now  under  consideration  have 
often  arisen,  and  the  distinctions  made  by  judges  in  deciding 
them  have  in  some  instances  been  extremely  nice,  and  it  is 
not  to  be  denied  that  it  is  difficult  if  not  impossible  to  recon- 
cile all  those  determinations.  And  perhaps,  too,  no  general 
rale  can  be  framed  by  which  it  may  always  be  determined 
whether  the  agreement  in  question  is  a  contract  for  the  sale  of 
goods,  and  so  within  the  statute,  or  a  contract  for  work  and 
labor  to  be  performed  in  a  stipulated  manner  upon  materials 
of  which  the  goods  are  to  be  made,  and  so  mthout  the  purview 
of  the  act. 


Atwateb  17,  Hough.  [Codiv 

But  if  we  are  wrong  in  regard  to  the  sixty-four  machines 
then  in  the  process  of  manufacture,  it  seems  impossihle  to 
entertain  a  dbubt  in  respect  to  the  thirty-six.  They  were 
entirely  finiahed  and  ready  for  the  market,  and  were  examined 
by  the  plaintiff  and  agreed  upon  as  a  part  of  the  hundred  con- 
tracted for.  As  to  them,  it  was  an  agreement  to  buy  and  sell 
them  as  they  were.  Nothing  remained  to  be  done  to  them  to 
fit  them  for  delivery,  and  nothing  to  be  done  with  them  excepi 
as  accessory  to  the  delivery  upon  the  final  completion  of  the 
contract. 

The  type-metal  guides  which  Bell  &  Brooks  were  to  apply 
to  the  machines  if  the  plaintiff  should  furnish  them  in  time 
were  not  regarded  as,  and  were  not  in  fact,  any  part  of  the 
machines  contracted  for.  The  machines  were  complete  and 
ready  for  use  without  the  guides.  The  defendants  were  neither 
to  apply  the  guides,  nor  to  be  responsible  for  their  applicatian^ 
and  it  made  no  difference  in  regard  to  the  price  of  the  machines 
whether  the  guides  should  be  applied,  or  not.  Indeed,  the 
arrangement  regarding  them,  whatever  it  was,  was  not  made 
with  tiie  defendants,  but  with  Bell  &  Brooks.  The  applicaticHi 
of  the  guides  seems  to  have  been  regarded  as  a  trifling  as  well 
as  voluntary  service,  which  Bell  &  Brooks  were  willing  to 
render  for  the  plaintiff  without  compensation. 

In  regard  to  the  boxing  and  delivery,  that  had  nothing  to 
do  with  the  manufacture  or  completion  of  the  goods  sold. 
They  were  completed,  and  the  broad  rule  relied  upon  by  the 
plaintiff,  that  if  anything  remains  to  be  done  to  the  article 
sold  to  fit  it  for  delivery  the  contract  is  not  within  the  statute, 
whatever  may  be  said  of  its  accuracy,  has  no  application  in 
this  case.  And  besides,  the  contract  was  entire,  to  sell  the 
machines  and  to  box  and  deliver  them.  And  it  being  as  to 
the  sale  of  the  machines  within  the  statute  and  void,  it  waa 
void  also  as  to  the  boxing  and  delivery.  For  an  entire  con- 
tract cannot  be  within  the  statute  as  to  part  of  it  and  without 
the  statute  as  to  the  residue.  It  has  often  been  decided  that 
a  contract  to  deliver  the  goods  sold  at  a  distance  from  the  place 
of  sale  does  not  take  the  case  out  of  the  statute:  AHey  v.  Emeryy 
4  Mau.  &  Sel.  262;  Betmett  v.  Hull,  10  Johns.  864;  Jackson  v. 
Covertj  6  Wend.  139. 

Lastly,  this  contract  was  entire,  no  part  of  it  was  separable 
from  the  rest;  and  if  it  were  possible  to  consider  it  in  relation 
to  the  sixty-four  machines  an  agreement  for  work  and  labor  in 
their  manufacture,  in  regard  to  the  thirty-six  it  was  beyond  all 
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eontitnrersy  an  agreement  to  buy  and  sell  them  as  thej*  were. 
As  to  them,  therefore,  the  contract  was  within  the  operation  of 
the  statute,  and  was  void.  And  then,  the  contract  being  entire, 
and  being  within  the  statute  and  void  as  to  part  of  it,  under 
the  rule  already  alluded  to,  and  to  which  we  suppose  there  is 
DO  exception,  it  was  wholly  void:  Irvine  v.  Stonej  6  Gush.  508; 
Cowen,  J.,  in  Dtnones  v.  Ro8$j  23  Wend.  270;  Thayer  y.  Rock^ 
13  Id.  63;  Chater  y.  BeeieU^  7  T.  R.  201;  Crawford  y.  Morrell, 
8  Johns.  253. 

I  think  the  court  ought  to  have  charged  the  jury  as  requested 
by  the  defendants,  and  therefore  that  a  new  trial  ought  to  be 
adyised. 

In  this  opinion  the  other  judges  concurred. 

New  trial  adyised. 


Caraum  jom  Dsumrr  or  Qooini  d  Ooht^aot  or  Sau,  and  within  th» 
■teteto  of  fnuidBi  otherwise»  whan  th»  oontnot  ii  for  nuumfaotare  and  deUv* 
mji  Sao  ndoeUr.  Swffi,  66  Aol  Veo.  214;  Birdv.  MuhUnbrml,  U  Id.  247, 
aoCa  859;  when  other  caaea  are  collected;  Ide  r.  Stanton^  40  Id.  698;  Passaic 
Mffg.  Co.  T.  ffqfinem,  3  Daly,  fi04;  Cfatn  ▼.  Wssttm,  26  Wia.  103,  both  citing 
tika  prindpat  oaaa.  Where  the  contract  ia  entire^  and  part  of  it  ia  for  the 
dfllivoij  ol  gooda  already  manofaotored,  the  whole  oontract  mvat  be  regarded 
aa  within  the  atatate:  PttiAi  T.  .yoye%  48  K.  H.  800^  alao  eiting  the  principal 


MONSON  V.  Hawlst. 

in  ComncncuT,  6L] 
AfiuasEi  EMPLOiaD  mnnot  QmatAL  BRAnnca  lo  Ooluot  Clauc  bt 

SuR  haa  power  to  rdeaae  Hen  of  attachment  on  defendant'a  pruperly  on 

taking  other  aecarity. 
Arqbhst  of  Vhusnww,  nr  DntsomiG  Litt  of  ATTAOHiCBrT,  ia  bound  to 

eonaolt  the  wiahea  and  oonvenienoe  of  the  debtor,  ao  &r  aa  ia  oonaiwtent 

with  hia  objeot  in  obtaining  aecarity  for  the  claini. 


Bill  praying  injunction  against  the  sale  on  execution  of 
bank  stock  leyied  on.  In  a  suit  by  Hawlej,  the  respondent, 
against  Steyens  and  others,  attachment  had  been  leyied  upon 
fiflj  shares  of  the  stock  of  the  Norfolk  Bank  belonging  to 
Steyens.  Steyens,  desiring  to  dispose  of  this  stock,  applied  to 
Hawley's  attorney  to  permit  the  substitution  of  other  property 
inr  this  stock.  The  attorney  agreed  to  release  the  bank  stock, 
and  to  reeeiye  in  substitution  shares  of  stock  of  a  manufactur- 
eompany,  known  as  the  Empire  ComjMuiyi  which  shares 
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were  at  that  time  worth  more  than  the  bank  stock.  Stevens  then 
delivered  to  the  attorney  a  certificate  for  the  stock,  and  a  writ- 
ten stipulation  that  the  officer's  return  might  be  amended  by 
inserting  the  Empire  stock  instead  of  the  bank  stock  as  the 
property  attached,  and  that  he  would  take  no  advantage  of  any 
irregularity  in  the  proceeding.  They  then  went  together  to 
the  Norfolk  Bank,  and  the  attorney  there  obtained  from  the 
-cashier  the  copy  of  the  attachment  left  with  him  by  the  officer, 
struck  out  from  the  officer's  indorsement  the  bank  stock  de> 
flcribed  therein,  and  inserted  instead  thereof  the  Empire  stocki 
and  told  the  cashier  that  Stevens  could  now  transfer  his  stock. 
The  attorney  acted  in  perfect  good  faith,  though  without  con* 
suiting  his  client,  the  attachment  plaintiff  and  present  respond- 
ent. There  was  a  balance  due  upon  the  bank  stock,  which 
Stevens  paid  up,  and  he  then  transferred  the  stock  to  different 
persons,  who  paid  full  consideration,  and  supposed  that 
Stevens  had  an  unincumbered  title.  The  bank,  with  a  like 
belief,  issued  certificates  of  stock  to  the  purchasers.  The  re- 
spondent ajfterwards  obtained  judgment  in  the  suit;  but  before 
this  Stevens,  who  had  been  in  good  credit  at  the  time  of  the 
arrangement  for  substitution,  became  insolvent,  and  the  Bhn- 
pire  stock  had  depreciated  so  as  to  be  of  little  or  no  value. 
The  co-defendants  of  Stevens  were  also  insolvent.  The  re> 
spondent  took  out  execution  on  his  judgment,  and  caused  it 
to  be  levied  on  the  fifty  shares  of  bank  stock.  The  present 
bill  is  filed  by  the  persons  who  purchased  the  stock  from 
Stevens,  and  who  seek  to  enjoin  its  sale  on  the  execution. 
Upon  these  facts,  the  case  was  reserved  for  the  advice  of  this 
court 

6.  M,  Woodruff  and  O,  0.  Woodruffs  for  the  petitioners. 
Hali^  Ooodwin^  and  Peckj  for  the  respondent. 

By  Court,  Hinman,  J.  The  plaintiffs  are  entitled  to  the  re- 
lief prayed  for,  provided  the  defendant's  attorney  had  power 
to  release  the  lien  acquired  by  the  attachment  on  taking  other 
security,  as  stated  in  the  finding.  This  is  admitted.  The 
question,  therefore,  is  as  to  the  power  of  an  attorney,  who, 
imder  a  general  retainer,  is  employed  to  commence  and  prose- 
cute to  final  judgment  and  execution,  and  to  collect,  a  claim 
tar  damages  arising  on  a  breach  of  a  contract  for  the  delivery 
of  property.  The  act  of  the  attorney  in  this  instance  was 
done  in  perfect  good  fEuth,  and  at  the  time  appeared  to  be 
far  the  benefit  of  the  attaching  creditor,  as  the  property  sob* 
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•titoted  for  the  stock  first  attached  was  at  that  time  of  more 
Talue  than  the  stock  itself.  The  plaintiffs  also  are  in  the  con- 
dition  of  b<ma  fide  purchasers  of  the  stock  supposed  to  be  re- 
leased from  the  attachment,  having  paid  a  full  consideration 
for  its  value  at  the  time  they  purchased  it,  which  embraced 
the  installments,  forty  per  cent,  which  had  been  paid  in  by 
Stevens  after  the  release  of  the  stock  without  notice  of  any 
outstanding  lien  or  claim  upon  it.  Under  such  circumstanceSi 
their  equitable  claim  to  the  stock  is  very  strong.  Still,  if  the 
attorney  had  no  legal  power  to  release  the  attachment,  jier- 
haps  the  equitable  claim  of  the  defendant  would  be  equally 
strong,  and  having  a  better  legal  right  to  the  stock,  he  would 
bo  permitted  to  retain  it.  What,  then,  is  the  power  of  an  at- 
torney over  property  attached  by  him  on  a  claim  which  he  is 
employed  to  collect  ?  Was  the  act  of  the  attorney  here  fairly 
within  the  scope  of  his  authority  ?  He  might  in  the  first  in- 
stance have  attached  the  property  which  he  attempted  to  sub- 
stitute for  that  which  he  did  attach,  and  if  the  defendant  in  that 
suit  had  requested  it,  it  would  have  been  his  duty  to  do  so,  be- 
cause his  only  object  was  to  get  security  for  the  claim,  and  in 
doing  this,  he  was  bound  to  consult  the  wishes  and  convenienoe 
of  the  debtor  so  far  as  was  consistent  with  his  object.  But  if  he 
bad  power  to  direct  with  regard  to  the  attachment  of  property 
u&  the  first  instance,  why  should  he  not  have  the  power  of 
substitution  at  the  request  of  the  defendant?  It  has  been 
held  that  he  has  power  to  waive  a  default  in  certain  cases, 
even  contrary  to  his  client's  instructions.  He  has  power  to 
direct  the  sheriff  as  to  the  manner  of  enforcing  an  execution. 
He  may  discontinue  a  suit,  release  bail,  and  in  Maine  it  has 
been  held  that  he  may  modify  an  attachment  and  discharge 
a  lien  created  by  it:  Anonymous^  1  Wend.  108;  WUliama  v. 
Eldridge,  1  Hill  (N.  Y.),  249;  Coming  v.  Southland,  8  Id. 
652;  OatOard  v.  Smart,  6  Cow.  385;  Oorham  v.  Gale,  7  Id. 
739;  AveriU  v.  WUliama,  4  Denio,  295  [47  Am.  Dec.  252]; 
/eiMiey  v.  Dde9demier,  20  Me.  183. 

The  result  from  these  and  other  authorities  which  might  be 
referred  to  seems  to  be,  that  the  attorney  by  virtue  of  his  gen- 
eral retainer  has  power  over  the  means  necessary  to  secure  and 
oollect  a  claim  intrusted  to  him.  And  this  is  necessary  for 
the  security  of  third  persons  who  act  upon  the  faith  of  such 
authority.  Perhaps  no  better  illustration  of  the  injustice  to 
whkh  such  persons  might  be  subjected  can  be  given  than 
fhat  which  is  furnished  by  the  flEicts  found  in  this  case.    The 


S86  Welch  t;.  Wadswobth.  [Ckxnk 

plaintififs  have  all  advanced  their  money  for  the  purchase  ol 
property  which,  by  the  act  of  the  attorney  after  the  attachment^ 
was  made  to  appear  free  from  any  lien  or  claim  upon  it,  and  if 
the  defendant  could  now  hold  it,  they  must  lose  it.  If  it  be 
said  that  the  defendant  must  lose  to  the  same  extent  if  the 
plaintiffs  do  not,  the  answer  is,  that  it  is  more  equitable  that 
the  loss  should  fall  upon  one  whose  agent  has  caused  it  thaa 
upon  those  who  have  been  in  no  manner  instrumental,  either 
directly  or  indirectly,  in  producing  it. 
We  advise  the  superior  court  to  grant  the  relief  prayed  fior* 

In  this  opinion  the  other  judge  concurred. 

Attobhst  BAB  ATTTHOBrnr  TO  RWiEAait  PfiOFKBTT  ATTAfiinn;  Note  t» 
ObrkY.  SmtdaU,  76  Am.  Dec.  285w 
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[80  CONKBCnCUT,  140.1 

GnrxRAL  RuLBs  ov  Statutobt  Ck>N8TBucnoN  MUST  Ynaj>  fo  Glkak  tv- 

TEsnov  oj  Lboislaturx  sufficiently  expressed. 
BnaospaormE  Act  cannot  Amor  Contjiaot  Mxboxd  nr  Jusoi 

TZMB  OF  ITS  PaSSAGB. 

BsTBOSPBonyx  Act  mat  Arntor  Oontract  upon  Which  Suit  has 
Bbought  and  judgment  by  default  rendered  at  the  time  of  its 
where  the  case  is  stiU  pending  on  defendant's  motion  to  be  heard  m 
damages,  for  the  oontraot  does  not  beoome  merged  in  judgment  nntil  tiM 
extent  of  the  defendant's  liability  under  the  oontnet  is  detennined  bj 
final  judgment. 

Judoment  bt  Dbtault  is  Mbrb  Admission  of  Oaubb  of  Aoiion,  laaTin^ 
the  rights  of  the  parties  to  be  determined  upon  defendant's  motion  to  b^ 
heard  in  damages. 

Seaxb  Law  that  Makbs  Valid  Void  Ck>NTiu0T  dobs  not  Impair  Obiu* 
gation  of  CoNTSAor,  within  the  meaning  of  the  oonstitntion  of  the  Unlta4 
States. 

Act  Validating  Ck>NTiLAor  Void  as  Usubious  dobs  not  Impair  Oblhsa- 

TION   OF  Ck>NTBACr. 

Lboisi.atubb,  in  Passing  Bbtbospbotivb  Laws,  cannot  Dobboabd  tho— 
fundamental  principles  of  the  social  compact  which  underlie  aU  legial»> 
tion  imepectiTe  of  constitutional  restraints;  and  if  the  act  in  question  is 
in  dear  violation  of  them,  it  is  the  duty  of  the  judiciary  to  hold  it  abor» 
tire  and  void.  The  rule  is,  that  although  it  is  to  be  assumed  that  ihm 
Isgislatare  supposed  they  had  authority  to  pass  the  particular  retrospaefc- 
ire  act,  and  judged  it  to  be  reasonable  and  just,  yet  they  may  have  erred^ 
and  if  it  is  shown  to  the  court,  with  entire  clearness  and  certainty*  to  l» 
so  nnreasonable  and  unjust  in  its  operation  upon  antecedent  legal  rights^ 
Hiat  the  action  of  the  legislature  cannot  be  vindicated  by  any 
intendment  or  allowable  presumption,  it  is  the  duty  of  tiis 
declare  it  void. 
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Aat  VALmAXiNo  Uwmous  Loait  of  Satiugs  and  Boilihdio  Abboohatioii 
TO  MimtiE  THBBSOV,  thoagh  it  injnrioiuly  affects  an  anteoedmt  l^gal 
right  of  the  borrower  to  insist  upon  the  forfeiture  by  the  lender  of  the 
whole  interest^  is  not  nevertheleas,  considering  the  nature  of  the  right 
affected  and  the  drcamstances  of  the  case,  to  be  |pgarded  as  unjust  or  as 
aa  infringement  of  a  vested  right. 

ftiiasT  OF  BoBBowxR  TO  IssiBT  UPON  Fobfutubji  bt  LsffBXB  OF  Wholb 
iMTmBXST,  though  a  legal  ri^t^  is  not  to  the  full  extent  an  equitable  one. 
If  the  borrower  goes  into  equity  in  respect  to  ausurioos  contract,  he  will 
be  compelled  to  pay  the  principal  and  legal  interest^  because  there  is  a 
moral  obligation  resting  upon  him  to  do  so. 

Ufooi  Rxfbal  of  Pknal  8tatut%  All  Pbulths  Fall^  wnax  a  Omof  to 
IvDirxDUALSp  and  though  suit  has  been  brought  and  is  pending  for  theuL 

PucnxB  TO  UsuRiouB  CoitTKAXjn  Hold  Akt  Right  Thit  mat  hayb  to 
PxHALTixs  OiYZir  BT  Law,  subjoot  to  a  modification  or  repeal  by  the 
legislators,  sad  a  oooaequent  direct  or  indirect  validaticn  of  the  contracts. 

Assumpsit  by  Welch  and  Barbour  as  tnistees  in  insolvency 
of  the  Hartford  Connty  Savings  Association  against  the  de- 
fendant as  one  of  the  makers  of  a  promissory  note  for  ten 
thousand  dollars,  with  interest  at  the  rate  of  eight  per  cent, 
payable  semi-annually,  and  made  to  the  Savings  Association 
as  payee.  Various  indorsements  of  interest  paid  had  been 
made  upon  this  note,  amounting  in  all  to  about  four  thousand 
eeven  hundred  and  fifty  dollars.  At  the  time  of  the  making 
of  the  note,  and  of  soit  brought  thereon,  the  contract  was 
imder  the  law  usurious,  the  legal  rate  being  six  per  cent;  and 
only  the  principal  sum  could  be  recovered  without  interest, 
and  with  a  deduction  from  this  amount  of  all  the  interest  paid. 
The  defendant  permitted  judgment  by  default,  and  the  case 
was  continued  for  a  hearing  in  damages.  Upon  this  hearing, 
the  court  found  that  when  the  note,  which  was  given  for  a  loan 
of  ten  thousand  dollars  by  the  association,  was  made,  the  de- 
fendant was  a  member  of  the  association  and  one  of  its  direc- 
tors, and  was  such  from  the  time  of  its  organization  to  the  time 
of  its  failure.  Shortly  before  suit  brought,  it  had  gone  into 
insolvency,  and  the  plaintifis  had  been  appointed  trustees  of 
the  estate.  After  the  rendition  of  default  judgment,  but  before 
the  hearing  in  damages,  the  legislature  passed  an  act  validate 
ing  the  usurious  contracts  of  the  association,  where  made  with 
its  own  members,  to  the  full  extent  of  the  interest  provided  for 
by  the  contracts.  Upon  these  facts,  the  question  as  to  the 
amount  of  damages  was  reserved  for  the  advice  of  this  courts 

Welehj  for  the  plaintiffs. 

Hubbard  and  £ofrt7won,  for  the  defendant. 
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By  Court,  Butleb,  J.  It  is  apparent  that  if  the  contract  on 
which  this  action  was  instituted  is  within  the  purview  of  the 
act  of  1860,  and  the  general  assembly  had  power  to  pass  that 
act,  our  decision  m^jst  be  controlled  by  it,  and  a  consideratioQ 
and  determination  of  the  other  questions  made  in  the  case  will 
be  unnecessary. 

The  act  was  unquestionably  retrospective.  The  only  pur- 
pose expressed  in  or  contemplated  by  it  was  to  validate  cer- 
tain existing  contracts  between  the  plaintiffs'  corporation  and 
its  debtors.  That  purpose,  and  the  contracts  intended,  are 
stated  in  the  most  explicit  terms,  and  the  act  must  operate 
retrospectively,  and  upon  them,  if  it  operates  at  all.  The  con- 
tract in  question  is  as  clearly  one  of  the  class  described  in  the 
act,  and  there  is  no  opportunity  to  exclude  it  by  construction. 
"All  general  rules  of  construction  must  yield  to  the  clear  in- 
tention of  the  legislature,  sufficiently  expressed;"  and  in  this 
instance,  the  intention  is  clear  and  thus  expressed;  and  we 
must  hold  this  contract  within  the  purview  of  the  act.  If  in- 
deed it  was  true  that  at  the  time  of  the  passage  of  the  act  this 
contract  had  been  merged  in  a  judgment,  and  the  respective 
rights  of  the  parties  judicially  determined;  if  those  rights  had 
ceased  to  exist  under  the  contract  as  such,  and  had  attached 
under  a  judgment  as  such — ^we  might  well  hold  that  the  act 
did  not  embrace  or  affect  them.  But  that  position,  as  taken 
by  the  counsel  for  the  defendant,  cannot  be  sustained.  The 
defendant  had  permitted  a  default  to  be  entered  against  him. 
He  had  thereby  admitted  a  cause  of  action;  but  he  accompanied 
that  admission  by  a  motion  to  be  heard  in  damages — ^to  liti- 
gate further  as  to  the  character  of  that  cause,  and  the  extent 
of  his  liability  under  the  contract,  and  that  judgment  be  bus- 
pended  until  he  could  be  heard.  The  parties  are  now  here,  on 
a  finding  of  facts  by  the  court  upon  a  hearing  on  that  motion, 
had  since  the  passage  of  the  act,  and  the  judgment,  which 
alone  can  merge  the  contract  and  change  the  rights  of  the  par- 
ties, remains  suspended  awaiting  our  decision. 

Under  such  circumstances,  it  cannot  be  said,  with  truth,  that 
the  point  in  dispute  had  been  judicially  determined,  or  the 
rights  of  the  parties  strengthened  or  impaired  by  this  litiga- 
tion. 

But  the  question  made  in  regard  to  the  power  of  the  general 
assembly  to  pass  the  act  of  1860  is  one  of  more  importance, 
though  not  of  serious  difficulty. 

It  cannot  be  successfully  claimed  that  it  oontravenee  thai 
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clause  of  the  constitution  of  the  United  States  which  prohihits 
the  enactment  of  a  law  impairing  the  obligation  of  contracts^ 
There  was  no  obligation  resting  upon  the  plaintiffs'  corpora- 
tion which  it  could  impair.  So  far  as  their  duty  reached  under 
the  contract,  it  was  performed.  They  had  delivered  their 
money  to  the  defendant,  and  taken  his  promise  to  repay  it, 
and  the  unperformed  obligation  was  upon  him.  That  obliga- 
tion, so  far  as  void,  the  legislature  intended  to  validate.  Thai 
such  an  act  is  not  unconstitutional  was  settled  by  the  supreme 
court  of  the  United  States  in  the  case  of  Satterlee  v.  McUthevh 
§on^  2  Pet.  406.  It  was  there  holden  that  "a  state  law,  which 
makes  valid  a  void  contract  does  not  impair  the  obligation  of 
a  contract,  within  the  meaning  of  the  constitution  of  the  United 
States." 

Nor  can  it  be  claimed  that  the  act  in  question  conflicts  with 
any  provision  of  the  constitution  of  this  state.  There  is  noth- 
ing in  any  of  the  provisions  of  that  constitution  which  can  re- 
strain the  legislature  from  passing  retrospective  laws;  and  it 
is  their  practice  every  year  to  do  so,  and  not  unfrequently  acts 
which  affect  antecedent  vested  rights. 

But  the  power  of  the  legislature  in  this  respect  is  not  un- 
limited. They  cannot  entirely  disregard  the  fundamental 
principles  of  the  social  compact.  Those  principles  underlie 
all  legislation,  irrespective  of  constitutional  restraints;  and  if 
the  act  in  question  is  a  clear  violation  of  them,  it  is  our  duty 
to  hold  it  abortive  and  void. 

In  the  case  of  Ooahen  v.  StoningUm^  4  Conn.  209  [10  Am. 
Dec.  121],  this  court  had  occasion  to  examine  this  subject;  and 
a  very  clear  and  thorough  review  of  it,  in  the  light  of  principle 
and  judicial  determination,  is  contained  in  the  opinion  of  the 
court,  as  given  by  Chief  Justice  Hosmer.  That  decision  has 
since  been  followed  by  others,  and  the  law  is  well  settled  in 
this  court  The  rule  deducible  from  those  decisions  and 
others  is,  that  although  it  is  to  be  assumed  that  the  legislature 
supposed  they  had  authority  to  pass  the  particular  retrospect- 
ive act,  and  judged  it  to  be  reasonable  and  just,  yet  they  may 
have  erred;  and  if  it  is  shown  to  the  court,  with  entire  clear- 
ness and  certainty,  to  be  so  unreasonable  and  unjust  in  its 
(^ration  upon  antecedent  legal  rights  that  the  action  of  the 
legislature  cannot  be  vindicated  by  any  reasonable  intend- 
ment or  allowable  presumption,  it  is  our  duty  to  declare  il 
void. 

Tested  by  this  rule,  the  act  in  question  must  be  sustained, 


240  Wblch  t;.  Wadbwobth.  [Conn. 

for  although  it  undoubtedly  afiects  injuriously  the  antecedent 
legal  rights  of  the  defendant  under  this  contract,  there  is 
much  of  reasonable  intendment  and  allowable  presumptioi^ 
derived  from  the  nature  of  the  right  affected,  and  the  circum* 
stances  under  which  the  contract  was  made,  to  support  the 
action  of  the  legislature. 

It  may  well  be  doubted  whether  the  defendant  has  an/ 
antecedent  rights  of  the  nature  of  vested  rights,  created  bj 
this  contract  or  existing  under  and  by  the  terms  of  it,  whidi 
the  law  can  affect.  His  rights  under  and  by  the  terms  of  the 
contract  were,  to  receive  and  enjoy  till  demanded  the  money 
of  the  bank.  Their  rights  were,  to  receive  the  interest  as  it 
fell  due,  and  the  principal  sum  on  demand.  The  statute  of 
usury  operating  upon  it  avoided  the  plaintiffs'  right  to  demand 
the  interest,  and  the  legal  obligation  of  the  defendant  to  pay 
it,  and  gave  him  the  privilege  of  insisting,  at  any  subsequent 
time,  that  payments  made  as  interest  and  received  as  such,  in 
performance  of  the  contract,  should  in  any  legal  proceeding 
be  considered  as  payments  of  principal,  and  applied  in  ex- 
tinguishment  of  his  obligation  to  pay  that  principal  pro  tanCo. 
This  privilege  of  refusing  to  pay  interest,  and  of  having  pay- 
ments  made  as  such  considered  as  pa3rments  of  principal,  not 
under  and  by  virtue  of  the  terms  of  the  contract,  or  any  pre- 
sumable intention  of  the  parties,  different  from  that  which 
appears  upon  its  face  (for  we  think  it  would  be  doing  this  de- 
fendant injustice  to  suppose  he  took  this  money  originally 
with  the  deliberate  intention  of  enjoying  it  without  interest), 
but  under  and  by  virtue  of  a  general  penal  law,  is  the  only 
antecedent  right  of  the  defendant  which  the  act  in  question 
can  affect.  That  privilege  or  penalty  the  legislature  unques- 
tionably intended  to  take  away  by  validating  the  contract  in 
that  respect.  The  right  of  the  defendant  originated  in  a  statp 
ute  founded  upon  policy,  intended  to  protect  the  needy  bor» 
rower  from  the  presumed  temptation  of  the  lender  to  demand 
exorbitant  interest  for  forbearance.  It  was  stringent,  and 
doubtless  salutary  when  money  bore  a  small  proportion  to  the 
aggregate  amount  of  other  property  or  the  wants  of  trade,  but 
now  in  this  commercial  age,  when  the  circulating  medium 
bears  so  large  a  relative  proportion,  and  money  is  often  to  be 
had  for  less  than  the  legal  rate,  it  is  greatly  modified  and  gen- 
erally waived  or  disregarded,  in  cases  of  commercial  exigency,. 
by  men  of  the  highest  character  and  integrity. 

That  right  of  the  defendant  to  insist  upon  the  forfeiture  by 
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tlie  plaintiffs  of  the  whole  interest,  was  a  legal,  but  not  to  fho 
foU  extent  an  equitable,  one.  Courts  of  equity  do  not  Tiew 
the  statute  as  courts  of  law  are  compelled  to  do.  If  the  bor- 
rower goes  into  equity  in  respect  to  a  security  given  in  connec- 
tion with  the  usurious  contract,  or  to  avoid  extortion  ot 
oppression,  the  court  will  compel  him  to  pay  the  principal  and 
legal  interest,  because  there  is  a  moral  obligation  resting  on 
bim  to  do  so,  and  it  is  equitable  that  he  should  be  compelled 
to  do  it.  In  the  case  of  Kilbaum  v.  Bradley ^  8  Day,  856  [8 
Am.  Dec.  237],  this  court  said:  "The  statute  againsf  usury, 
on  principles  of  public  policy,  renders  void  contracts  upon 
usurious  consideration.  But  the  lender  incurs  no  penalty, 
unless  he  actually  takes  usury;  and  courts  of  equity,  on  reliev* 
iiig  against  oppression  or  extortion,  order  the  repayment  of 
the  sum  really  loaned  or  due,  with  lawful  interest  The  moral 
obligation  of  the  borrower  to  pay  the  principal  sum  actually 
loaned,  with  the  lawful  interest,  is  unimpaired." 

So  far  forth,  then,  as  the  legislature  by  the  act  in  question 
interfered  to  compel  this  debtor  to  pay  the  principal  of  this 
debt  and  the  lawfal  interest,  they  have  merely  provided  for 
the  enforcement  of  an  equitable  and  moral  obligation,  and  to 
that  extent  the  defendant  cannot  complain  that  injustice  has 
been  done  him.  Have  the  legislature  acted  unjusUy  towards 
him  in  declaring  that  he  shall  fulfill  his  contract  as  to  the  ex- 
cess of  two  per  cent,  which  constitutes  the  usury?  And  does 
it  clearly  appear  that  there  could  have  been  no  facts  before 
them  which  authorized  their  presumed  opinion  that  the  act 
was  just  and  reasonable  7  This  is  not  an  ordinary  instance  of 
usury.  The  case  finds  that  the  plaintiffs'  corporation  was 
organised  in  1852,  under  the  law  of  1850,  authorizing  the 
establishment  of  savings  and  building  associations,  and  that 
from  the  first  organization  down  to  the  failure  in  1858,  he  was 
a  member  and  director  of  the  company.  Those  associations, 
under  the  name  of  "bonus,"  were  authorized  to  receive  a  greater 
sum  than  six  per  cent  on  loans  to  their  members.  The  redeem- 
ing feature  of  the  law  was  that  which  confined  the  right  to  take 
an  excess  of  interest  to  loans  made  to  the  members  only,  by 
reason  of  which  each  member  in  theory  might  receive,  from 
the  excess  paid  by  others,  a  oompwosation  for  the  excess  paid 
by  himself.  The  law  was  construed  generally  to  authorize  a 
contract  to  pay  future  interest  in  excess  of  the  legal  rate,  but 
this  courts  in  the  case  of  Meehanie^  Bank  and  Savings  AssoeiO' 
tiUm  ▼.  Wileazj  24  Conn.  147,  held  that  those  corporations  were 
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confined,  by  a  trae  oonstruction  of  fhe  law,  to  the  taking  of  a 
bonus  or  excess  of  interest,  at  the  time  of  the  loan;  and  that 
construction  avoided,  so  far  forth,  most  of  the  contracts  made 
by  the  numerous  associations  which  had  been  formed  under 
the  act  of  1850.  In  1856,  the  legislature  passed  an  act  vali- 
dating such  contracts,  but  it  was  not  broad  enough  to  reach 
the  class  of  contracts  made  by  the  plaintiffs'  corporation.  Is  it 
not  an  '^ allowable  presumption"  that  the  legislature  found* 
upon  facts  before  them,  that  it  was  equitable  to  validate  all 
those  contracts,  on  the  ground  that  they  were  made  under  a 
mistaken  construction  of  the  law,  and  that  the  connection  of 
the  defendant  with  this  company,  and  the  benefits  he  had 
received,  made  it  entirely  equitable  that  he  should  fulfill  the 
contract  according  to  its  terms? 

Again,  the  legislature  may  repeal  a  penal  statute,  and  by 
the  act  of  repeal,  unless  there  be  some  saving  clause,  all  penal- 
ties fall,  even  if  given  to  individuals,  and  suit  has  been  brought 
and  is  pending  for  them:  Butler  v.  Palmer,  1  Hill  (N.  Y.),  824; 
Smith's  Commentaries  on  Statute  and  Constitutional  Law, 
892-896.  The  parties  to  usurious  contracts  hold  any  right 
they  can  be  presumed  to  hold  to  the  penalties  given  by  the 
law,  subject  to  a  modification  or  repeal  by  the  legislature 
which  may  destroy  them,  and  a  consequent  direct  or  indirect 
validation  of  their  contracts.  Is  this  act  in  substance  and 
effect  anjrthing  more  than  such  a  repeal  as  to  the  particular 
class  of  contracts  upon  which  it  operates?  But  further,  in 
1827  the  banks  of  the  state  had  generally  adopted  the  prac- 
tice of  computing  interest  by  Rowlet's  tables,  based  on  a  com* 
putation  of  three  hundred  and  sixty  days  for  the  year.  This 
was  a  matter  of  convenience,  not  of  intentional  usury.  But  it 
gave  the  banks  about  eight  cents  excess  of  interest  on  every 
hundred  dollars,  and  contracts  amounting  to  millions  of  dol- 
lars existed  which  were  usurious  and  void.  The  legislature 
passed  a  confirming  act,  and  its  validity  was  recognized  by 
this  court  in  the  case  of  Savings  Bank  v.  Batea,  8  Conn.  505. 
The  act  of  1827  was  ad  idem  with  the  one  in  question,  except 
that  the  usury  taken  in  the  contracts  validated  by  the  former 
was  less,  and  that  act  was  general — circumstances  to  be  re- 
garded doubtless  in  weighing  the  reasonableness  and  justice 
of  the  acts,  but  not  constituting  a  difference  in  principle. 

Again,  the  record  discloses  the  fact  that  the  plaintiffs  are 
trustees  in  insolvency  of  the  company  with  whom  the  contract 
was  made,  and  by  fair  presumption,  the  {act  that  this  money 
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is  wanted  to  fiqtddate  the  just  demands  of  cieditore.  la  it 
not  an  *^  allowable  presumption "  that  the  general  assembly 
foond  that  credits  had  been  given  the  company  upon  the  faith 
of  this  and  oth^  contracts,  and  under  such  circumstances  aa 
to  the  creditors  of  the  company  that,  as  between  them  and  the 
defendants,  justice  required  that  the  contract  should  be  en* 
forced? 

Giving  them  due  consideration  to  the  nature  of  the  defend- 
ant's right  in  relation  to  this  contract,  the  history  of  our 
legislation  respecting  this  class  of  corporations,  the  character 
of  their  loans,  and  the  defendant's  connection  with  the  one  in 
question,  the  presumed  fact  that  this  contract  was  made  in 
good  faith  and  on  the  supposition  that  it  was  legal  and  with 
the  fiill  purpose  of  performing  it,  and  the  presumption  that 
the  legislature  found  it  beneficial  to  him  and  equitable  that 
he  should  perform  it,  and  also  the  fact  that  the  money  is  re- 
quired to  satisfy  the  just  demands  of  creditors,  we  cannot  say 
that  the  act  of  1860  is  '*  clearly  made  to  appear "  to  be  an 
"iofraction  of  a  vested  right  which  cannot  be  vindicated;" 
and  we  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
the  principal  sum  loaned,  and  eight  per  cent  interest,  accord- 
mg  to  the  tenor  of  the  note. 

In  this  opinion  the  other  judges  concurred. 


JuDOMEBT  BT  Ddault  Estabubhxs  Rioht  ov  Rbootxbt,  leaving  amonnt 
of  ncorery  in  loine  caaee  to  be  Mcertained  by  the  jury:  Cfreen  ▼.  HamiUon,  77 
Am.  Dee.  295,  and  note.  Snch  judgment  admits  eveiy  material  allegation  in 
the  dedantion:  Cook  t.  SJselion^  71  Id.  250,  note  252.  The  principal  case  ia 
dted  to  the  point  that  the  default  of  the  defendant  admits  the  cause  of  action, 
the  material  and  tmyenable  averments,  and  that  something  is  due  the  plain* 
ti^  hat  leaves  the  amoont  open,  to  be  determined  by  the  proof:  Brigg$  r. 
Sneghan,  45  Ind.  23. 

Pbjvcipal  Ain>  Lboal  Ihtebsst  mat  bb  Rbooyebed  upok  Usurious  Co2r« 
nACiB:  PhiladdphkL  etc  B.  R.  Co,  ▼.  Zeicw,  75  Am.  Dea  574;  Baugher  v.  Nel» 
«n»  52  Id.  604,  and  note  702. 

Lmblativx  Ibtknt  in  €k>5BntucTiON  or  Statutes:  See  Car  Spring  Co,  r. 
Smkoad  Co.,  69  Am.  Dec.  181,  and  note  collecting  prior  cases  184. 

JuniClABT  GAHBOT  IHQUIKB  DfTO  WiSDOM  OR  PrOPRIBIT  OF  LeOISLATITB 

Act:  Taylor  ▼.  CommiitJontn  qf  Newbeme,  64  Am.  Dea  566,  and  note  citing 
prior  caees  573. 

SlATUTB  VaLIDATDIO  UsURIOUB  Ck>NTRACr  TO  EXTXNT  OB  LiBOAL  IXTBRBSV 

vas  held  constitatioDal  in  Baugher  ▼.  NeUon,  52  Am.  Dec  604.  The  princi- 
pal  ease  ia  cited  to  the  point  that  the  defense  of  usury  is  not  a  vested  rights 
whi^  may  not  be  taken  away  by  a  subsequent  statute  vslidatin^r  usuriona 
soatncta:  Firti  Eeekgkuikal  Society  v.  Loomia,  42  Conn.  576.  Usurious  con* 
tiMli  nay  be  validated,  and  being  once  made  vaUd,  they  remain  so^  and  art 
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oot  aifeoted  hj  a  repeal  of  the  yalidatiiig  act:  8bnpmm  t.  HaU,  47  Id.  4S9| 
Fine  Boclemaatkal  Sodetif  Y.  Xoomij,  42  Id.  676,  dtiiig  the  primsipel  oaeew 

LaoiBLATnitB  HAT  PBoyiDS  BmfEDT  VHXSB  Right  Ezbtb  without  Omk 
Lfcommg  ▼.  CTmbn,  53  Am.  Dec.  575,  and  note;   Whipple  t.  Farrar^  64  Id.  99. 

Bight  to  Penalty  Giysn  by  Statuti  doss  kot  Bkoomb  Vested  until  after 
Judgment:  Orkntat  Bank  ▼.  Frtate,  36  Am.  Dee.  701.  The  principal  case  la 
etted  to  the  point  that  a  statate  which  anthorisee  a  Judgment  for  doable  daa^ 
ages  is  in  the  natore  of  a  penal  etatnte,  and  its  repeal  before  Jndgmflot^  thoa^ 
after  Tardioti  will  defeat  the  right  to  such  doable  reooreEy:  Baif  OUif  €te^  J2.  M 
C^  ▼.  Awtk^  21  Mich.  414. 
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rso  ComiBoncuT,  190.J 

AaBioirEB  or  Gabnishsd  Debt  Stands  in  Fiaob  ot  Fuhodepai.  DmamoL^ 
and  can  flaake  any  defenae  to  the  judgment  which  he  ooold  make^  and 
none  which  he  ooold  not  make. 

DoMBBno  Judgment  Rendered  bt  Ck>irRT  or  Genebal  Jubibdioiion  can* 
not  be  collaterally  attacked,  where  no  want  of  jnriadiction  is  apparent 
on  the  record,  for  in  such  case  jurisdiction  is  condusiyely  presamed. 

Judgment  mat  be  Collaterally  Attaoked  on  Ground  or  Want  or 
JuRiBDicnoN,  if  it  be  a  foreign  judgment  or  a  judgment  of  a  oooxt  ol 
limited  jurisdiction,  or  the  want  of  jurisdiction  is  apparent  on  the  reo« 
ord;  for  then  the  jurisdiction  is  either  not  presumed,  or  the  presomptioi. 
is  repelled  by  the  record  itself;  and  the  judgment  is  a  nullity  if  th« 
want  of  jurisdiction  in  fact  exists. 

JuRiSDicnoNAL  Factts,  Such  as  Seryicb  or  Writ,  arb  GoNGLuaiTBZ.v 
Presumed  in  case  of  a  judgment  of  a  domestic  court  of  general  juris 
diction,  unless  the  record  itself  shows  the  contrary. 

BXASON    that  JURIBDIOnONAL    FaCTS  ARB    NOT    CONGLUBIVELY    PsSBUIfKlt 

IN  Case  or  FoRBiaN  Judgments  of  courts  of  general  jurisdictica  ia, 
that  one  cannot  reach  a  foreign  judgment  for  the  purpose  of  leveraaii 
without  going  to  the  foreign  jurisdiction. 
BxMEDY  or  One  Injuriously  ArrEcrsD  by  Rulb  or  Concxdsivb  Pbb 
suMirnoN  or  Jurisdictional  Facts  is  a  writ  of  error  for  rerenal,  or  h. 
motion  for  a  new  trial,  or,  if  the  danger  is  imminent  and  speoialv  In 
may  obtain  the  aid  of  equity. 

SciBE  facias.  The  case  comes  up  on  a  motioQ  for  a  nen 
trial.    The  opinion  states  the  case. 

Button  and  Bristol^  in  support  of  the  motion. 

Baldwin  and  W.  C,  Crump^  contra. 

By  Court,  Ellsworth,  J.  From  this  scire  faeia$  it  ap 
pears  that  the  plaintiffs  recovered  judgment  against  Calvio 
Durand  of  Milford,  in  this  state,  for  the  sum  of  three  thoo- 
sand  and  fifty-four  dollars  and  forty-nine  cents  damages, 
and  twenty-two  dollars  and  forty-nine  cents  coeta,  in  tht 
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superior  oourt  holden  in  New  Haven  on  the  first  Tnesdaj 
of  September,  1849.  The  present  defendants,  Henry  P. 
Haven,  Charles  Prentiss,  and  Thomas  W.  Perkins,  were 
Cactorized  in  that  suit  as  debtors  of  Durand.  Judgment  hay- 
ing been  recovered,  execution  was  taken  out,  and  demand 
made  upon  the  garnishees,  but  they  refused  payment,  where- 
i^n  the  present  suit  was  brought  to  recover  of  them  the 
amount  of  the  judgment.  The  defendants  filed  a  motion,  in- 
forming the  court  that  they  had  received  notice  from  one  Max- 
well and  one  Hart  that  they  were  the  owners  of  the  debt  by 
virtue  of  an  assignment  from  Durand,  and  that  the  defendants 
must  not  make  payment  to  any  person  but  themselves,  and 
prayed  for  an  order  under  the  statute  for  notice  to  be  served 
OQ  Maxwell  and  Hart  to  come  in  and  assume  the  defense  of 
the  case,  that  the  ownership  of  the  debt  might  be  settled 
among  the  claimants,  so  that  they  might  safely  pay  the  debt 
to  the  true  owners,  without  further  litigation;  which  order 
ihey  obtained,  and  under  it  have  cited  in  Maxwell  and  Hart, 
who  have  assumed  the  defense,  and  are  making  defense  in  the 
name  of  the  garnishees.  Of  course  the  garnishees  admit  that 
ibey  owe  the  debt  to  one  of  the  parties,  and  are  ready  to  pay 
as  soon  as  the  question  of  title  is  settled. 

The  plaintiffs,  in  making  out  their  claim  to  the  debt  by  their 
attachment  of  it  under  the  original  process,  read  in  evidence 
the  record  of  their  judgment  against  Durand  in  the  original 
fMtorizing  suit.  To  avoid  the  effect  of  this  judgment,  the  de- 
fendants offered  to  prove  that  at  the  time  when  the  copy  of  the 
original  writ  was  said  to  have  been  left  with  Durand  in  ser- 
vice at  his  place  of  abode  in  Milford,  he  was  not  an  inhabitant 
of  or  resident  in  Milf(»rd,  and  had  no  usual  place  of  abode  in 
the  state,  but  was  an  inhabitant  of  the  state  of  New  York,  and 
domiciled  in  the  city  of  New  York.  On  objection  made  by  the 
plaintifls^  counsel,  the  court  excluded  the  evidence.  The  cor^ 
xectness  of  this  ruling  is  the  question  presented  for  our  con- 
sideration. Two  questions  obviously  arise  upon  this  inquiry: 
1.  Can  the  defendants  themselves,  either  as  garnishees  or  as 
assignees  of  the  debt,  take  advantage  of  the  fact  which  they 
let  up?  or  is  it  one  which  belongs  to  Durand  alone  to  take  ad- 
vantage of  ?  and  2.  Can  it  be  set  up  either  by  him  or  by  the 
defendants  in  this  collateral  manner,  in  opposition  to  the  judg- 
ment which  stands  unreversed? 

With  regard  to  the  first  point,  it  is  obvious  that  the  invalidity 
of  that  judgment  is  of  no  importance  to  these  defendants,  ia 
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their  position  as  assignees  of  the  debt,  unless  the  plaintiflb' 
attachment  is  of  an  earlier  date  than  their  assignment.  If  the 
fact  be  not  so,  that  is,  if  the  debt  was  legally  assigned  to  them 
before  the  plaintiffs  attached  it,  the  judgment  is  obviously  of 
no  avail  against  them,  however  valid  it  may  be  in  itself.  It 
could  create  no  lien  upon  the  debt  except  subject  to  their  prior 
rights,  or  rather  it  could  create  no  lien  at  all,  since  the  debt 
would  have  wholly  ceased  to  be  the  property  of  Durand  and 
the  attachment  would  take  nothing.  But  if,  as  we  have  un- 
derstood to  be  conceded,  though  the  fact  does  not  appear  upon 
the  record  or  upon  the  motion,  the  assignment  of  the  debt  to 
the  defendants  was  after  the  attachment  of  it  by  the  plaintiffs, 
then  the  defendants  took  the  exact  interest  of  Durand  in  the 
debt,  neither  more  nor  less,  which  was  an  interest  subject  to 
the  lien  of  the  plaintiffs'  attachment,  so  far  as  that  attachment, 
and  the  proceedings  founded  upon  it,  were  regular  and  legaL 
Taking,  therefore,  tiie  interest  of  Durand,  they  would  stand  pre- 
cisely in  his  place,  and  could  make  any  defense  which  he  could 
make,  and  none  which  he  could  not  make — ^taking  it  for 
granted  that  they  did  not  take  under  any  such  stipulation  as 
to  the  prior  lien  of  the  attachment  that  they  would  be  bound 
by  it.  This  brings  us  then  to  the  second  inquiry.  What  could 
Durand  do  himself?  Could  he  attack  the  judgment  collater- 
ally, or  must  it,  if  avoided  at  all,  be  regularly  reversed  by 
some  direct  proceeding  for  that  purpose. 

This  judgment  was  recovered  before  one  of  our  own  courts 
of  general  jurisdiction,  and  so  is  distinguishable  from  the  judg- 
ment of  a  foreign  court,  or  one  of  a  limited  and  special  jurisdic- 
tion.    The  question  here  turns  upon  this  distinction. 

We  do  not  understand  that,  upon  the  authorities  at  home 
or  abroad,  there  is  any  contrariety  of  opinion,  that  a  domestic 
judgment  rendered  by  a  court  of  general  jurisdiction,  where 
no  want  of  jurisdiction  is  apparent  on  the  record,  cannot  be 
collaterally  attacked.  If  it  be  a  foreign  judgment,  or  the 
judgment  of  a  court  of  limited  jurisdiction,  or  the  want  of 
jurisdiction  is  apparent  on  the  record,  it  can  be  collaterally 
attacked;  for  then  the  jurisdiction  is  not  presumed,  or  the  pre- 
sumption is  repelled  by  the  record  itself,  and  the  judgment  is 
an  absolute  nullity  if  the  want  of  jurisdiction  in  fact  exists. 
This  subject,  with  its  various  distinctions,  was  carefully  con- 
sidered and  passed  upon  by  this  court,  in  the  late  cases  of 
Sears  v.  Terry,  26  Conn.  273,  and  Sanford  v.  Sanfordy  28  Id. 
6;  and  in  the  less  recent  ones  of  Pearee  v.  Oln^y,  20  Id.  544; 


Sept.  1861.]  CoiT  V.  Haven.  247 

Wood  ▼.  WiUHMon^  17  Id.  500  [44  Am.  Dec.  562];  and  Aldrich 
▼.  Kinney,  4  Id.  380  [10  Am.  Dec.  151].  We  think  this  point 
is  no  longer  open  to  dispute:  See  likewise  2  Am.  Lead  Cas., 
ed.  1857, 812;  Cook  v.  Darling,  18  Pick,  893;  Granger  v.  Clark^ 
22  Me.  128;  and  Burgees  v.  Tweedy,  16  Conn.  39. 

If  this  rule  of  law  be  applicable  to  the  present  case,  it  is 
decisive  of  it;  and  we  think  it  is  directly  applicable.  The  de- 
fendants' counsel  insist  that  jurisdictional  facts  are  never  found 
abeolutely  and  conclusively,  by  any  court,  whether  its  juris- 
diction be  general  or  special;  and  that,  to  this  extent,  any 
record  may  be  attacked  and  disproved.  We  cannot  yield  to 
this  claim.  Jurisdictional  facts,  such  as  service  of  the  writ 
and  the  like,  are  presumed,  and  conclusively  presumed,  in 
the  case  of  a  domestic  court  of  general  jurisdiction,  unless 
the  record  itself  shows  the  contrary,  which  the  present  does 
not;  and  we  suppose  the  same  would  be  true  of  a  foreign 
judgment  of  the  same  character,  were  it  not  that  a  citizen 
here  cannot  by  any  process  reach  a  foreign  judgment  to  get 
it  reversed,  without  going  to  the  foreign  jurisdiction  where  the 
judgment  was  rendered,  which  is  never  required  of  our  own 
citizens  or  inhabitants. 

Jurisdictional  facts  are  conclusively  presumed  in  courts  oi 
general  jurisdiction,  even  when  not  found  by  the  court.  But 
in  the  present  case,  it  is  not  necessary  to  rest  upon  that  pre- 
sumption, for  the  jurisdictional  fact  called  in  question  by  the 
defendants  is  found  by  the  court  The  superior  court  finds 
that  the  suit  against  Durand  was  regularly  brought  to  that 
term  of  the  court.  The  language  of  the  record  is:  ''This  ac- 
tion came  to  the  present  term  of  this  court;"  which  finding 
(and  it  is  not  merely  formal)  cannot  be  true,  unless  the  writ 
was  duly  served  on  Durand.  This  is  the  usual  record  in  such 
cases  in  courts  of  law;  though  a  more  direct  finding  of  the 
iaet  of  service  is  usually  made  in  decrees  in  equity. 

But  the  counsel  for  the  defendants  urge  the  extreme  hard- 
ship to  which  a  party  may  be  subjected,  if  he  may  not  deny 
and  disprove  the  service  of  the  writ,  when  he  can  clearly  show 
that  in  fact  no  service  was  ever  made  on  him,  and  that  he 
never  had  notice  of  the  suit  in  any  form,  and  never  heard  of 
the  judgment  against  him  until  it  was  made  the  ground  of  an 
action.  They  say,  with  great  emphasis — and  the  argument  is 
oertainly  a  forcible  one — can  it  be  that  a  clerk  of  the  court 
may  fabricate  a  record,  or  an  officer  make  a  false  return  of 
service,  and  yet  there  be  no  escape  for  one  who  is  thus  by  a 
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judgment  in  the  suit  made  heavily  indebted,  or  found  guilty 
of  a  wrong,  when  in  fact  he  is  perfectly  innocent,  or  never 
owed  the  debt,  and  could  show  it  clearly  if  he  had  a  chance? 
Will  a  court,  they  ask,  because  it  has  a  general  jurisdiction^ 
protect  and  give  effect  to  such  a  fraud? 

It  will  not  be  denied,  and  has  not  been  on  the  argument, 
that  when  a  court  has  jurisdiction  its  record  speaks  absolute 
verity,  because  it  is  the  record  of  the  court's  doings;  and  being 
a  court  of  final  jurisdiction,  there  must  be  an  end  to  the  mat- 
ter in  dispute,  if  it  be  possible  to  reach  that  end  at  all.  And 
it  is  so  necessary  that  confidence  should  be  reposed  in  court? 
of  a  high  character,  as  well  as  in  the  records  of  such  courts, 
that  on  the  whole,  and  in  view  of  all  the  considerations  affect- 
ing the  subject,  it  is  the  only  safe  rule  to  give  the  decisions  of 
courts  of  general  jurisdiction  full  effect  so  long  as  they  remain 
in  force,  rather  than  to  leave  them  open  to  be  attacked  in 
every  way  and  on  all  occasions.  Being  domestic  judgments, 
they  can,  if  erroneous,  be  reviewed  by  proceedings  instituted 
directly  for  the  purpose  and  reversed  on  error,  or  by  a  new 
trial,  and  if  the  danger  is  imminent  and  special,  relief  can  be 
temporarily  if  not  finally  obtained  by  application  to  a  court 
of  equity.  This  was  done  in  the  case  of  Pearce  v.  Olney,  20 
Conn.  544,  above  referred  to.  Any  other  rule  with  regard  to 
judgments  of  such  courts  would  be  attended  in  its  application 
with  very  great  embarrassment,  and  would  be  very  dangerous 
in  its  general  operation.  The  general  good  clearly  requires, 
and  has  therefore  established  the  rule,  that  domestic  judgment* 
of  courts  of  general  jurisdiction  cannot  be  attacked  collaterally. 

The  reason  why  this  rule  is  not  extended  to  the  judgment* 
of  all  courts  is,  as  we  have  before  suggested,  that  the  law  con- 
clusively presumes  the  jurisdictional  facts  in  the  case  of  a 
judgment  of  a  court  of  general  jurisdiction  so  long  as  the 
record  shows  nothing  to  the  contrary,  but  does  not  make  any 
such  presumption  in  favor  of  the  judgments  of  courts  ot 
limited  jurisdiction.  The  jurisdiction  of  such  courts,  not  being 
presumed,  must  depend  upon  actual  facts,  which  of  course  are 
open  to  dispute,  and  not  concluded  by  the  record;  for  if  the 
jurisdictional  facts  did  not  exist,  the  court  really  had  no  juris- 
diction, and  its  record  is  not,  in  the  eye  of  the  law,  an  absolate 
verity,  but  a  mere  unauthorized  narration. 

These  are  the  reasons  in  brief  why  the  ruling  of  the  saperior 
court  is  in  our  judgment  correct,  and  must  be  sustained.  We 
therefore  do  not  advise  a  new  trial. 
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In  fhiB  opiiiioii  HnncAK,  C.  J.,  concurred. 

Btjtlsb,  J.,  having  tried  the  case  in  the  court  below,  did  not 


JwsBftanos,  whsthie  kat  si  LrqiriBXD  nrio  nr  Acnoir  oir  Judo* 
See  Bape  t.  ffeaUm,  76  Am.  Deo.  269,  and  note  ooUflotmg  prior 


JusomHT  ov  CouBT  OF  OiHXRAL  JnuBDicnoK  ii  ooncliifSTe,  and  not 
aoOaAenliy  sttaekable,  if  the  ooart  had  jnrisdiotum;  bat  the  question  of  jaris- 
dSetioa  of  the  nibjeet-niattftr  is  an  open  one,  and  a  want  of  snch  jnrisdiction 
may  be  shown  upon  ooUatenl  attack:  WdUcioe  ▼.  Brcwn,  76  Am.  Deo.  421» 
no«e  428;  Re^nokU  ▼.  Harn$^  Id.  469,  note  468.  A  judgment  of  court  of 
genanl  juriadiotion  imports  absolute  Terity,  and  its  truth  cannot  be  ques- 
tioned,  either  by  showing  otherwise  than  by  the  record  itself  that  the  court 
had  no  jurisdiction,  or  that  its  jurisdiction  was  fraudulently  procured:  Car* 
pemHer  ▼.  City  qf  OaOimi,  30  OaL  446,  citing  the  principal  case.  Domestio 
judgments  rendered  by  courts  of  general  jurisdiction  cannot  be  collaterally 
iBifwixihad,  if  no  want  of  jurisdiction  is  apparent  upon  the  Amso  of  the  record: 
▼.  Uomurd,  7  Allen,  56;  Hdhn  r.  KtUy,  34  GaL  403,  413,  citing  the 


JvDoioaT  n  Puma  Faoii  EviDBfai  ov  JuBiSDionoH:  Horton  ▼.  CrUck' 
pUd,  65  Am.  Deo.  701,  note  704. 

JUDOMBrr  OAHirOT  BS  ImPIAGHXD  COLLATIBALLT  BT  ShOWINO  WAlTf  OF 

%MKnem  of  Pbooim:  Bridgeport  Samngi  Bank  t.  Bldredgt^  73  Am.  Dec  638; 
and  note  693.  Due  serrice  of  process  upon  the  defendant  is  presumed.  unle« 
the  contrary  appears:  Baku  t.  AcO^,  34  CaL  415;  Dra3»  ▼.  Dunemck,  45  Id. 
461^  citing  the  principal  ease. 

Foanev  Juimmbhts  hat  bb  Axtaoked  bt  LrQunmro  nrro  JuBiBDienoH 
m  Oonwati  Barium  ▼.  (Mc^/CeU,  65  Am.  Deo.  701,  and  note  704;  note  to  Cor- 
foder  ▼.  Pier^  73  Id.  294.  Jurisdiction  will  be  presumed  in  case  of  a 
jodgmcnt  of  a  sister  state:  BM  ▼.  Boffd^  Id.  61,  and  note  65. 

JUBlBIIiCTlOB  OF  Ck>USTB  OF  GbMBBAL    JUBUDICnON  U    PBBSUMED:  Bcf* 

noldi  T.  Simubmff  55  Am.  Dee.  459;  Kenneg  r.  Oreer,  54  Id.  439,  and  notes. 
But  thoro  ia  no  presumption  as  to  the  jurisdiction  of  courts  of  inferior  juris* 
diotifln;  their  jurisdiction  must  affirmatiyely  appear:  Id.  The  principal  case 
b  cited  to  this  point  in  8hepard9on*9  Appeal,  36  Conn.  25. 

Tbm  rmxscaAL  oibb  u  gitbd  to  the  point  that  a  judgment  rendered  in 
SB  actiflB  in  which  the  property  of  the  defendant  has  been  attached,  but  in 
irindi  no  euiiiiw  was  made  on  him  personally,  is  not  a  judgment  in  pereomam, 
■ad  cannot  be  made  the  basis  of  an  action  of  debt.  It  can  be  effectual  only 
aa  n  jndgment  m  rem^  and  may  be  enforced  only  to  the  extent  of  the  prop- 
ov^r  attMhedt  Jbifcr^  t.  Goodwin,  85  Conn.  278. 
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Wells  v.  Bridgeport  Hydraulic  Company. 

[80  CoNNsoncuT,  sift.] 

BqHTRT   WILL   ReLIMVB   against   AfFBAISXIfXEIT   OF   LaHD   TaKIX    UBBBI 

Chabtxr  where  the  appnuen  acted  in  the  aboenoe  of  the  owners  sad 
upon  false  inf ormatioii,  and  made  aa  apprauement  dearly  wvong. 

Sqvitt  will  Rblixvb  against  Apfbaisxhbnt  whxbs  Apfbaxsibs  wsm 
MwT.»T>  by  falae  repreaentatioiui^  whether  the  repreaentatioiu  wvce 
frandnleiitly  made  or  not. 

Wbxbs  Pabtt  Innogintlt  MiBBKPBxaKNTs  Fact  bt  Mibkaki^  if  it  opentet 
ae  a  supriBe  and  imposition  upon  the  other  party,  the  latter  is  entitled 
to  relief. 

Aluboation  or  Bill  that  Pxtitionib  ''n  Iniobmed  and  Vxbilt  Bb* 
UBTBS,  and  thereupon  avers/'  is  a  direct  and  positive  averment. 

Box  u  NOT  MuLTorABious  ¥rHBN  All  Allbgations  Rblaib  to  Oxb  abb 
Samb  Tbansaotion  between  the  same  parties,  to  one  and  the  same  sab> 
Jeot-matter,  and  to  the  same  injury,  though  it  prays  for  different  modes 
of  relief  against  that  injury. 

Whbbb  Wrong  Affraisbmbnt  ov  Dakagbs  vor  Taking  FliOiPBBTr  undbb 
Chabteb  IB  Madb  through  Appraibbrs  bbing  Mthlbts  fnndalently 
or  otherwise,  upon  a  bill  for  relief  the  court  will  decree  a  new  appnise- 
menti  and  until  such  appraisement  is  made  and  the  amount  paid,  wiD 
enjoin  the  respondent  from  using  the  former  appraisement  as  a  defanss 
to  the  petitioner's  action  at  law  for  his  damages. 

Bill  in  equity.  The  opinion  states  the  facts,  except  that 
after  the  appraisement,  the  company  diverted  the  water  of  the 
petitioner,  and  the  petitioner  sued  the  company  at  law  for  the 
damages  caused  him.  During  the  pendency  of  that  action,  he 
filed  this  bill,  praying  that  the  appraisement  be  set  aside  and 
a  new  one  ordered,  and  that  the  company  be  eiyoined  from 
using  the  proceedings  as  evidence  in  the  trial  at  law  or  other- 
wise. Demurrer  filed,  and  cause  reserved  for  the  advice  of 
this  court. 

LoomiSf  for  the  petitioner. 

BeardsUy  and  SeeUy^  for  the  recfpondents. 

By  Court,  Sanfobd,  J.  By  the  finding  of  the  superior  court, 
it  is  shown  that  under  the  forms  of  law  the  petitioner's  prop- 
erty has  been  taken  and  appropriated  by  the  respondents  to 
their  own  use,  to  the  great  injury  of  the  petitioner,  and  with- 
out any  substantial  compensation  being  made  for  such  injury. 

The  Bridgeport  Hydraulic  Company  was  incorporated  for 
the  purpose  of  supplying  the  city  of  Bridgeport  with  water; 
and  by  the  terms  of  its  charter,  it  was  authoriBed  to  take  and 
use  the  waters  of  any  stream  or  streams,  upon  making  com* 
pensation  therefor,  the  charter  containing  the  following  pio> 
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visioa  with  r^ard  to  the  manner  of  determining  the  amomit 
of  the  compensation:  ''In  case  any  damage  shall  occur,  or  be 
likely  to  occnr,  to  any  person  by  means  of  taking  his  land  or 
estate  for  the  purposes  of  the  act,  or  in  the  construction  of  the 
works  of  the  company,  and  said  person  shall  not  have  agreed 
with  said  company  in  writing  for  such  damage,  then  said  per^ 
ton  may  apply  to  the  superior  court  for  Fairfield  county,  or  to 
any  judge  of  the  superior  court  who  may  by  law  judge  between 
the  parties,  giving  ordinary  legal  notice,  or  such  notice  as  any 
judge  of  said  court  may  prescribe  to  be  given  to  the  adverse 
party;  and  thereupon  said  court  or  judge  shall  appoint  three 
judicious  and  disinterested  persons  to  assess  just  damages  to 
the  parties  concerned,  after  reasonable  notice  to  them,"  etc. 
Under  this  provision  in  the  respondents'  charter,  application 
was  made  to  the  superior  court,  an  order  of  notice  was  ob- 
tained, assessors  were  appointed,  the  petitioner's  damages  were 
noDeooed,  and  all  the  proceedings  in  relation  to  such  assess- 
ment were  entirely  completed,  and  the  respondents  appropri- 
ated the  petitioner's  property  to  their  own  use  while  the 
petitioner  was  absent  in  Europe,  when  he  had  in  fact  no 
actual  residence  in  this  state,  and  no  agent  here  authorized  to 
act  in  his  behalf,  and  was  entirely  ignorant  of  the  whole  pro- 
ceeding. 

We  deem  it  unnecessary  to  decide  whether,  under  the  order 
made  by  the  superior  court,  notice  to  the  person  in  occupation 
of  the  petitioner's  property  was  a  legal  execution  of  that  order, 
or  was  not,  because  we  are  satisfied  that  the  finding  of  the 
^aperior  court  requires  us  to  hold  that,  whether  it  was  or  not, 
the  assessment  ought  to  be  held  invalid.  It  was  made,  as  the 
Buperior  court  finds,  in  the  petitioner's  absence,  and  when  he 
had  in  fact  no  notice,  or  opportunity  to  be  heard;  while  Rich- 
ardson, the  owner  of  more  than  half  of  the  capital  stock  of  the 
company,  together  with  one  attorney  of  the  company,  and  an- 
other ^^  attorney  of  certain  other  parties  in  interest,"  were 
pfxeeent,  and  the  committee  were  led  to  an  opinion  that  the 
petitioner's  mill  had  been  abandoned,  and  that  there  would 
be  no  damage  to  him  from  the  taking  of  the  water  by  the  re- 
spondents. By  whom  the  committee  were  so  led,  or  by  what 
statements)  representations,  or  appliances,  the  superior  court 
does  not  find.  But  as  it  does  not  appear  that  any  other  than 
the  three  persons  above  mentioned  were  present  with  the  com- 
mittee, it  is  £Eur  to  presume  that  the  committee  were  led  by 
tliem  or  some  of  them.    And  as  damages,  amounting,  accord- 
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ing  to  the  finding  of  the  superior  court,  to  five  thousand  dollars, 
were  assessed  at  one  dollar,  ^e  cannot  but  see  that  whatever 
the  motives  of  the  parties  leading,  or  the  means  made  use  ol 
by  them,  the  committee  were  in  fact  misled.  The  opinion  to 
which  they  were  led,  and  on  which  they  founded  their  assess- 
ment, was  utterly  and  grossly  erroneous  and  unfounded.  It 
is  clear  that  the  committee  proceeded  upon  mistaken  premises, 
upon  erroneous  information,  and  the  conclusion  to  which  they 
came  was  clearly  wrong.  It  matters  little  whether  the  repre- 
sentations upon  which  they  based  their  opinion  and  assess- 
ment were  fraudulently  made  or  not.  It  is  enough  that  they 
were  false,  and  that  the  committee  were  deceived  and  misled 
thereby. 

Courts  of  equity  relieve  against  accidents,  errors,  and  mis- 
takes, as  well  as  frauds.  And  even  where  a  party  innocently 
misrepresents  a  fact  by  mistake,  if  it  operates  as  a  surprise 
and  imposition  upon  the  other  party,  the  latter  is  entitled  to 
relief.  "These  principles,"  says  Mr.  Justice  Story,  1  Eq.  Jur., 
sec.  193,  "are  so  consonant  to  the  dictates  of  natural  justice 
that  it  requires  no  argument  to  enforce  or  support  them." 
The  case  of  Carringtan  v.  Holabirdj  17  Conn.  531,  is  analogous 
to  the  case  before  us.  In  that  case,  three  suits  were  brought 
by  Holabird  against  Carrington  &  Lee,  upon  promissoiy  notes. 
The  writs  were  duly  returned;  neither  of  the  defendants  ap* 
peared,  but  the  plaintifiT  had  the  suits  continued  in  court  until 
the  third  term,  when  he  took  judgment  by  default.  In  the 
mean  time,  Carrington,  supposing  that  those  suits  had  gone 
into  judgment,  as  they  ought  to  have  gone  at  the  first  or  sec- 
ond term  of  the  court,  obtained  his  certificate  of  discharge 
under  the  bankrupt  act  of  the  United  States,  and  after  such 
discharge  acquired  property,  upon  which  Holabird  now  levied 
his  executions,  and  which  he  advertised  for  sale  under  the 
levy.  Carrington  then  brought  his  petition  for  a  new  trial  of 
the  actions  upon  the  notes,  to  enable  him  to  plead  his  certi- 
ficate in  bar,  and  for  an  injunction  against  further  proceed- 
ings, under  the  judgments  so  obtained;  and  this  court  held 
that  the  petitioner  was  entitled  to  the  relief  for  which  he 
prayed.  Church,  J.,  in  giving  the  opinion  of  the  court,  said: 
"This  jurisdiction  will  be  exercised,  when  to  enforce  a  judg- 
ment recovered  is  against  conscience,  and  when  the  defendant 
had  no  opportunity  to  make  defense,  or  was  prevented  by 
accident,  or  by  the  fraud  or  improper  management  of  the  op* 
podte  party,  and  without  fault  on  his  own  i>art"    And  again? 
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^  We  have  do  leascm  to  bbj  that  the  plauitiff  in  thoee  actions 
lesorted  to  any  means  to  contmne  them  upon  the  docket.  But 
Che  injmy  resulting  to  the  present  plaintiff,  by  reason  of  the 
unwarranted  delay  in  the  rendition  of  the  judgments,  is  none 
the  less  real." 

The  principles  applied  in  that  case,  we  thinki  are  applicable 
in  the  case  now  before  us.  The  proceedings  before  the  com* 
mittee  were  of  a  conclusive  character,  and  the  law  has  pro- 
Tided  no  mode  of  obtaining  relief  against  them,  by  petition  for 
new  trial,  writ  of  error,  or  otherwise,  in  the  courts  of  common- 
law  jurisdiction.  But  in  a  case  like  this,  in  which  manifest 
injustice  has  been  done  by  the  judgment  of  a  tribunal  before 
which  the  aggrieved  party,  without  any  fault  of  his  own,  has 
had  no  opportunity  to  be  heard  in  vindication  of  his  rights,  it 
seems  peculiarly  proper  for  a  court  of  equity  to  interpose  and 
prevent  the  respondents  from  making  use  of  the  advantage 
thus  unfairly  obtained  to  defeat  the  plaintififs  action:  2 
Story's  Eq.  Jur.,  sec.  885. 

But  several  objections  are  taken  to  the  bill.  First,  it  is 
claimed  to  be  insu£Bcient,  because  it  does  not  show  that  the 
respondents  have  not  left  in  the  stream  water  enough  for  the 
petitioner's  use.  But  the  bill  does  state  that  the  respondents 
diverted  the  water  of  the  brook  from  the  premises  of  the  peti- 
tioner, and  that  the  damage  thereby  occasioned  to  the  petitioner 
was  not  less  than  five  thousand  dollars,  while  the  committee 
was  led  to  assess  those  damages  at  one  dollar;  and  in  our 
judgment  that  is  a  sufficient  statement  of  the  petitioner's  in- 
jury. Secondly,  it  is  said  that  the  petition  does  not  show  how 
notice  of  the  respondents'  application  for  an  assessment  could 
have  been  given  to  the  petitioner.  But,  as  we  have  already 
intimated,  our  opinion  that  the  petitioner  is  entitled  to  relief 
is  not  founded  upon  the  idea  that  the  order  of  notice  was  not 
duly  obtained  or  not  duly  executed,  but  upon  the  fact  stated 
in  the  bill  and  found  by  the  superior  court,  that  the  assessment 
of  nominal  damages  only  was  owing  to  misrepresentations 
made  to  the  committee,  by  which  they  were  deceived  and  mis- 
led. 

Next,  it  is  contended  that  the  bill  is  insufficient  because  the 
charge  of  misrepresentation  is  made  as  upon  information  and 
belief.  The  allegation  is,  that  the  petitioner  ^4s  informed  and 
▼erily  believes,  and  thereupon  avers,"  etc.  The  charge  there- 
fare  is  made  in  terms  of  direct  and  positive  averment.  And 
not  only  is  it  in  the  form  very  commonly  adopted  in  bills  in 


254  Wbllb  v.  Bbidqepobt  Hitdbaulio  Co.         [Conn. 

equity,  but  it  is  in  no  degree  impaired  by  the  statement  that 
it  is  made  upon  information  which  the  petitioner  Terilj 
believes  to  be  true.    It  is  still  a  direct  and  positive  averment 

Lastly,  it  is  claimed  that  the  bill  is  bad  for  mnltifarioosness. 
''By  multifariousness/'  says  Mr.  Justice  Story,  Eq.  PL,  sec.  271, 
''is  meant  the  improperly  joining  in  one  bill  distinct  and  inde- 
pendent matters,  and  thereby  confounding  them."  We  discover 
no  such  joinder  in  this  bill.  All  the  allegations  relate  to  one 
and  the  same  transaction  between  the  same  parties,  to  one  and 
the  same  subject-matter,  and  to  the  same  injury;  and  the  peti- 
tioner prays  relief  only  against  a  proceeding  by  which  that 
injury  is  sought  to  be  consummated. 

Upon  the  whole,  we  think  that  a  new  assessment  of  the 
petitioner's  damages  ought  to  be  made,  by  order,  and  under 
the  direction  and  subject  to  the  approval,  of  the  superior  court, 
and  that  in  the  mean  time,  and  until  such  damages  shall  have 
been  so  assessed  and  paid  by  the  respondents  to  the  petitioner, 
ttie  respondents  ought  to  be  enjoined  from  pleading,  giving  in 
evidence,  or  in  any  way  using  the  former  proceedings  in  the 
assessment  of  damages  as  a  defense  to  the  petitioner's  action 
at  law.    And  we  so  advise  the  superior  court. 

Li  this  opinion  the  other  judges  concurred;  except  Dxtttqn, 
J.,  who  having  been  counsel  in  the  case  did  not  sit. 


Equttabli  RxLnEr,  WHXzr  Obakted  on  Gboukd  ov  MnRSFsmirrATiaar 
ov  Material  Fact:  Smith  v.  Marinar,  68  Am.  Dea  73»  and  omm  citad  in 
tho  note  88.  This  caae  holds  that  the  misrepreeentatuni  most  haTo  been  in- 
tentiooaL  Bat  in  Harrdl  ▼.  HtUf  Id.  202,  relief  waa  granted  though  a  mis- 
representation as  to  quantity  of  land  was  innocently  made  by  a  Tondor:  See 
also  MikM  ▼.  SUvem^  45  Id.  621;  ChampUn  ▼.  Lajftin,  31  Id.  882.  Equity 
will  set  aside  awards  for  fraads,  accident,  or  mistake:  South  Cbrofina  B,  B, 
Co,  V.  Mooirtt  73  Id.  778,  and  note  786. 

OBJBcnoN  or  MuiAivARiousirass  d  DiaoouBAGXiv  where  it  would  defeat 
instead  of  promote  the  ends  of  jnstioe:  ManhcUl  ▼.  Meam,  56  Am.  Deo.  444. 
No  general  rule  exists  in  regurd  to  multi&rioasness,  but  on  the  one  hand 
multiplicity  of  actions  is  to  be  avoided,  and  on  the  other  hand  the  blendiBg 
in  one  suit  of  distinct  and  incongruous  claims  and  liabilities:  Jokmmm  t. 
Broumf  37  Id.  556.  A  bill  is  not  multifarious  where  the  plaintifb  daim  by 
a  single,  general,  and  entire  righti  although  in  opposition  to  the  distinei  wad 
separate  rights  of  sereral  defendants:  Vaam  ▼•  Eorgett^  82  Id.  680, 
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Salmon  v.  Biohabdson. 

[80  coinffBoncDT,  800.] 
DuBuiuM  ov  Ixmrmunm  OoMPAinr  abm  Liablb  PiRflONAZJiT  to  Amubmd, 
nhnk,  by  rMon  ol  tho  insdlvenoy  of  the  company,  has  been  unable  to 
reutwer  upon  hia  policy^  where  they  have  frandulently  made  and  pab« 
liahed  filse  repreientationfl  as  to  the  financial  condition  of  the  oompanyy 
whereby  the  plaintiff  waa  induced  to  inanre  therein;  and  it  is  no  defense 
that  they  were  acting  officially^  or  that  there  was  no  privity  of  contract 
between  them  and  the  plainti£ 

DiBBOIOBS  OF  OOBPORATIOV  ABM    FOWXB    THAT   GlVSS    EXFBXBSION    TO  til 

WiLLi  bat  it  is  no  part  of  their  dnty  to  perpetrate  crimes  or  frands  in 
its  name  or  for  its  benefit;  and  whatever  the  liability  of  the  corporation 
may  be^  the  individnals  who  nnder  cover  of  their  office  of  directors  com* 
nit  frrads  are  aoooontable  for  their  condnct  in  a  civil  action  at  the  suit 
el  the  injured  party. 

DonoTOBs  ov  Ck>BFORATioir  ABM  Pkbsokallt  Iaabim  job,  Fraubuudrt 
RxpRBBHTaiiONs  whereby  the  plaintiff  is  induced  to  contract  with  the 
oorpofation.  There  is  no  privity  of  contract  between  the  plaintiff  and 
the  defendants;  bnt  the  action  is  not  fouided  upon  the  contract^  nor 
vpen  a  breach  thereof,  but  upon  the  tort.  • 

Vamiliab  PBnrcsrLn  oorgkrning  FKBaoNAL  Lzabeutt  ov  Skkvastb  and 
Qrdikabt  Aokrtb  for  their  positive  torts  must  be  applied  to  miwfeaH" 
anoes  of  directors  of  corporatioDS. 

BviuftacB  18  Relkvant  and  AninaHTBLB  in  Action  aoainst  DntsoroBs  ow 
Inbubancb  Compant  for  making  false  representations  as  to  the  financial 
eondition  of  the  company,  whereby  the  plaintiff  was  induced  to  insure 
therein,  and  where  one  of  the  defendants  denies  all  participation  in  the 
fraud,  and  all  knowledge  that  bonds  belonging  to  him  were  ever  rep- 
geeanted  to  be  the  property  of  the  company,  when  the  evidence  tends  to 
ahow  that  the  president  and  another  director  had  shortly  before  the  pub- 
lication of  the  false  and  fraudulent  reports  solicited  such  defendant  to 
make  an  arrangement  by  which  such  bonds  might  be  represented  to  be  the 
property  of  the  company,  when  offered  in  connection  with  other  evidence 
tending  to  ahow  that  such  an  arrangement  was  consummated.  So  also  a 
reoeipt  given  by  such  defendant  to  the  company,  and  acknowledging  that 
the  bonds  were  the  property  of  the  company,  and  were  held  by  him  sub* 
Jeet  to  its  order,  was  admissible.  And  acts  of  such  defendant^  though 
done  after  the  issnanoe  of  the  policy  to  the  plaintifl^  are  adnussible,  where 
they  tnd  to  show  the  defendant's  knowledge  of  and  participation  in  the 
fraud. 

Cabs  against  Richardson  and  others  for  an  injury  resulting 
to  the  plaintiff  from  the  fraudulent  representations  of  the  de« 
Cendanta,  as  directors  of  the  Bridgeport  Insurance  Company, 
concerning  the  assets  and  condition  of  the  company,  whereby 
he  was  induced  to  insure  his  property  in  the  company.  The 
plaintifTs  insured  premises  were  destroyed  by  fire,  and 
thxaiigh  the  insolvency  of  the  company  he  was  unable  to  col- 
leet  the  amount  of  his  policy.  Verdict  was  returned  for  the 
plaintiffy  and  the  defendant  Richardson  moved  for  a  new  trial 
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for  error  in  the  mlingB  and  charge  of  the  oomt.  He  also 
made  a  motion  in  arrest  of  judgment,  on  the  ground  of  the 
insufficiency  of  the  declaration.  These- motions  were  reserved 
for  the  advice  of  this  court.    The  opinion  states  the  case. 

Bearddey,  in  support  of  the  motions. 
LoomU  and  HoUitteVy  contra. 

By  Court,  Sanfobd,  J.  It  is  unnecessary  for  us  to  examine 
all  of  the  coimts  in  this  declaration,  because  we  are  satisfied 
that  the  fourth  is  sufficient,  and  upon  that  the  plaintiff  is  en- 
titled to  judgment,  whether  the  other  counts  are  good,  or  not. 

This  count  charges  that  the  defendants  were,  and  acted  as, 
directors  of  the  insurance  company;  '*  that  for  the  purpose  of 
giving  the  company  a  fedse  and  fictitious  credit,  and  to  increase 
the  business  of  said  company  and  to  add  to  their  own  profits 
as  stockholders  of  said  company,  the  said  directors,  the  defend- 
ants, did  falsely  and  fraudulentiy  represent  and  publish  to  the 
world,  as  and  for  the  true  condition  of  the  affairs  of  said 
company,  that  said  company  was  possessed  of  a  very  large 
amount  of  property  of  great  value,  to  wit,  forty-five  Harlem 
railroad  first-mortgage  bonds,"  etc.,  amounting  in  all  to  three 
hundred  and  sixty-seven  thousand  one  hundred  and  forty- 
seven  dollars  and  twelve  cents;  "  that  the  said  directors  of  said 
company  falsely  and  fraudulentiy  represented  said  company 
to  be  the  rightfril  owners  of  said  property,  and  to  be  good  and 
solvent,  to  induce  people  to  effect  their  insurances  in  and  by 
said  company,  and  to  increase  the  business  and  profits  of  said 
company,  and  their  own  profits  as  stockholders  thereof;  that 
the  plaintiff,  relying  on  said  representations  of  the  directors  of 
said  company,  the  said  defendants,  and  believing  the  same  to 
be  true,  at  the  special  instance  and  request  of  the  said  com- 
pany insured  his  building,  etc.,  in  said  company,  and  paid  to 
the  company  a  premium  on  such  insurance  amounting  to  one 
hundred  dollars;  that  the  insured  property  was  destroyed  by 
fire;  and  that  at  the  time  of  the  publication  caused  and  made 
by  the  directors  as  aforesaid,  and  at  the  time  of  said  fire  and 
for  a  long  time  previous  thereto,  said  company  was  not  the 
owner  of  the  valuable  assets  before  specified  and  enumerated, 
and  contained  in  said  publication,  nor  of  any  valuable  aasetBy 
but  was  wholly  insolvent;  all  which  the  defendants  well  knew 
when  they  thus  willfully,  falsely,  and  fraudulentiy  uttered  and 
oaused  to  be  published  said  false  statement  as  af<neBaid;''  and 
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that  by  meanB  of  the  premises,  etc.,  the  plaintiff  has  suffered 
great  loBS^  etc. 

The  defendant  Richardson  claims  that  the  publication  com- 
plained of  is  charged  to  have  been  made  by  the  defendants 
acting  as  directors  of  the  insurance  company,  and  that  no 
action  can  be  maintained  against  them  for  an3rthing  done  by 
them  while  acting  in  that  capacity. 

We  will  not  stop  now  to  inquire  whether,  upon  the  true  con- 
struction of  this  coimt,  the  false  and  fraudulent  publication 
complained  of  is  charged  to  have  been  made  by  the  defend- 
ants when  acting  in  their  official  or  in  their  personal  character, 
because  we  think  that  the  law  regarding  the  defendants' 
liability,  in  any  aspect  of  it,  is  not  as  the  defendants  claim. 
If  it  is,  it  ought  speedily  to  be  amended  in  order  to  relieve  it 
from  just  reproach. 

Directors  of  a  corporation,  in  the  management  of  its  affairs, 
are  the  power  which  gives  expression  to  its  will,  but  it  is  no 
part  of  their  duty  to  perpetrate  crimes  or  frauds  in  its  name 
<xr  for  its  benefit;  and  whatever  the  liability  of  the  corporation 
may  be,  the  individuals  who  under  cover  of  their  office  of 
directors  commit  frauds  like  those  charged  against  these  de- 
fendants, ought  to  be,  and  in  our  judgment  are,  upon  the 
clearest  principles  of  law  and  justice,  accountable  for  their 
conduct  in  a  civil  action  at  the  suit  of  the  injured  party. 

It  is  true  that  the  contract  of  insurance  was  made  with  the 
corporation,  and  not  with  its  directors,  and  that  no  suit  could 
be  maintained  upon  that  contract  against  such  directors,  what- 
ever agency  they  may  have  had  in  making  it  It  was  the 
contract  of  the  corporation,  and  not  of  its  directors,  and  there 
was,  therefore,  as  the  defendants  claim,  no  privity  of  contract 
between  the  plaintiff  and  these  defendants.  But  this  action 
is  not  founded  upon  any  contract,  or  to  obtain  damages  for 
the  breach  of  one.  The  plaintiff's  claim  is  that  these  defend- 
ants, availing  themselves  of  the  facilities  afforded  by  their 
office  and  position  of  directors,  have  perpetrated  a  flagitious 
fraud  upon  him  for  the  benefit  of  the  corporation,  and  their 
own  pecuniary  profit  and  emolument  as  stockholders  thereof; 
that  they  individually  made  and  concurred  in  the  making 
and  publishing  of  the  statement  that  the  affairs  of  the  com- 
pany were  in  a  sound  and-  prosperous  condition,  knowing  it  to 
be  false,  and  intending  to  deceive  and  defraud  all  property 
holders  who  might  be  induced  thereby  to  insure  their  property 
in  that  company. 

X>aa  Vol.  LXXIX— 17 
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And  whether  directors  of  a  corporation  are  to  be  regarded 
as  its  agents  or  its  elements,  impartial  justice  and  public  policy 
both  require  that  as  all  natural  persons  are,  so  they  should 
be,  held  responsible  to  third  persons  for  the  misfeasances  by 
them  in  fact  committed  or  commanded. 

In  the  case  of  Ooodspeed  v.  East  Hdddam  Bankj  22  Conn. 
530  [58  Am.  Dec.  489],  the  contest  between  the  parties  was 
whether  the  corporation  could  be  held  responsible  for  the  mar 
licious  and  wrongful  act  of  its  directors.  The  bank  was  held 
responsible;  but  neither  in  that  case  nor  in  any  other  which 
has  fallen  under  our  notice  has  it  been  decided  that  the  actual 
active  perpetration  of  a  wrong  to  the  rights  or  property  of  an- 
other can  find  protection  under  the  charter  of  a  corporation, 
any  more  than  in  the  command  or  authority  of  a  natural  su- 
perior. The  familiar  principles  applicable  in  the  case  of 
positive  torts  committed  by  servants  and  ordinary  agents 
must  be  applied  to  the  misfeasances  of  directors  also. 

It  may  sometimes  be  difficult  to  prove  the  actual  participa- 
tion of  individual  directors  in  the  acts  complained  of,  but  the 
legal  principle  which  subjects  them,  when  discovered,  is  not 
affected  by  such  contingency. 

No  privity  between  the  parties,  other  than  that  which  is 
exhibited  in  this  count,  was  necessary  to  the  maintenance 
of  the  suit.  The  false  and  fraudulent  statement  of  the 
condition  of  the  insurance  company  is  charged  to  have 
been  made  and  published  to  the  world  by  these  defendants 
(knowing  it  to  be  false),  to  induce  people  to  effect  their  insure 
ances  in  and  by  said  company.  And  it  is  averred  that  the 
plaintiff  (being  of  course  one  of  the  persons  to  whom  that  false 
statement  was  addressed),  giving  credit  to  such  false  state- 
ment, insured  his  property  in  said  company;  and  that  by 
means  of  the  false  and  fraudulent  statement  so  uttered  by  the 
defendants  to  the  world,  and  the  plaintiff's  belief  in  the  same 
and  consequent  insurance  in  said  company,  he  has  suffered 
loss,  etc.  Thus  the  defendants'  false  and  fraudulent  publica- 
tion is  shown  to  have  taken  effect  as  they  intended,  in  the 
deception  and  consequent  loss  and  injury  of  the  plaintiff,  |uid 
to  their  own  profit  and  advantage. 

In  the  case  of  PolhiU  v.  Walter^  3  Bam.  &  Adol.  114,  where 
the  defendant  without  authority  had  accepted  a  bill  in  the 
drawer's  name  as  by  procuration,  Lord  Tenterden,  G.  J.,  said: 
^'Here  the  representation  [of  authority  to  accept]  is  made 
to  all  to  whom  it  [the  bill]  may  be  offered  in  iiie  course  of 
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drculation,  and  is  in  fact  intended  to  be  made  to  all,  and  the 
plaintiff  is  one  of  these."  And  in  Gerhard  v.  Bates^  20  Eng. 
L.  &  Ek}.  129,  where  the  declaration  charged  that  the  defend- 
ant, a  director  and  managing  agent  of  a  joint-stock  company, 
had  published  false  statements  of  the  condition  and  prospects 
of  the  company,  knowing  them  to  be  false,  to  induce  persons 
to  purchase  shares  in  the  company,  and  by  means  of  which 
the  plaintiff  had  been  induced  to  purchase,  and  had  been  in- 
jured and  suffered  loss  thereby,  Crompton,  J.,  remarked  that, 
although  a  contract  required  privity,  he  did  not  see  that  if  one 
injured  a  mere  stranger  he  might  not  sue  for  the  injury. 
Coleridge,  J.,  said:  ''It  [the  false  statement]  amounts  to  a 
representation  to  any  person  who  may  hold  the  shares."  And 
Lord  Campbell,  C.  J.,  in  giving  judgment,  said:  ''We  consider  it 
clear  law  that  if  A  fraudulently  makes  a  representation  which 
is  false  to  B,  meaning  that  B  shall  act  upon  it,  and  B,  believ- 
ing it  to  be  true,  does  act  upon  it  and  thereby  suffers  damage, 
B  may  maintain  an  action  against  A  for  the  deceit,  there  be- 
ing here  the  conjunction  of  wrong  and  loss,  entitling  the  in- 
jured party  to  a  compensation  for  damages."  And  in  regard 
to  the  want  of  privity  between  the  parties,  he  said:  "The 
doctrine  cannot  apply  to  an  action  founded,  irrespective  of  a 
contract,  upon  a  false  representation  fraudulently  made  by  the 
defendant  to  the  plaintiff  for  the  purpose  of  inducing  the 
plaintiff  to  act  upon  it,  the  plaintiff  showing  that  by  so  acting 
upon  it  he  has  suffered  damage.  UndeT  such  circumstances, 
although  the  parties  be  entire  strangers  to  each  other,  the 
action  lies,  and  it  would  be  strange  if  a  man  who  has  suffered 
damage  from  the  wrongful  act  of  another  were  without  remedy." 
In  Alien  v.  CurtiSj  26  Conn.  456,  cited  by  the  defendants^  coun- 
sel, the  complaint  was  that  the  defendants,  being  directors  of 
a  bank,  had  mismanaged  its  affairs,  and  rendered  it  insolvent 
and  the  plaintiff's  stock  therein  worthless.  This  court  held 
that  the  action  could  not  be  maintained,  because  the  defend- 
ants, in  the  management  of  the  affairs  of  the  corporation, 
were  its  agents,  and  responsible  to  it  alone  for  the  manner  in 
which  they  discharged  their  duties  as  such  agents;  and  the 
property  squandered  was  the  property  of  the  corporation,  so 
that  the  plaintiff  had  no  legal  interest  in  the  cause  of  action. 
And  in  Denny  v.  Manhattan  Co.,  2  Denio,  115,  the  defendants, 
being  transfer  agents  of  the  Planters'  Bank  of  Tennessee, 
refosed  to  make  or  permit  a  transfer  to  be  made  on  the  books 
of  the  Planters'  Bank  in  their  possession.    The  court  held  that 
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the  plaintiff's  remedy  was  against  the  Planters'  Bank,  not 
against  its  agent,  upon  the  same  principle  that  would  sul  ject 
an  innkeeper  and  exonerate  his  servant  for  the  refusal  of  the 
latter  to  receive  and  entertain  a  guest  in  his  master's  inn,  or 
would  subject  a  common  carrier  and  exonerate  his  servant  far 
the  latter's  refusal  to  carry  goods  in  his  master's  wagon.  In 
these  cases,  the  legal  obligation  rests  upon  the  superior,  to 
whom  alone  the  agent  or  servant  is  responsible  for  his  fidelity, 
and  the  wrong  complained  of  is,  in  the  servant,  a  mere  non-feas- 
ance, when  the  remedy  of  the  injured  party  is  always  against 
the  superior  alone.  In  the  case  at  bar,  the  defendants  were 
guilty,  not  of  a  mere  non-feasance  toward  the  plaintiff  or 
neglect  of  duty  toward  the  insurance  company,  but  were  the 
active  perpetrators  of  a  positively  wrongful  act,  intended  to 
operate,  and  in  fact  operating,  directly  and  injuriously  upon 
the  plaintiff's  rights:  See  remarks  of  Jackson,  J.,  in  Vose  v. 
Orant,  15  Mass.  519. 

Two  objections  are  taken  to  the  ruling  of  the  court  below 
in  admitting  evidence. 

First,  it  is  claimed  that  the  plaintiff's  evidence  to  prove 
that  the  president  of  the  company  and  another  director,  in 
November  and  December,  1857,  solicited  Richardson  to  make 
an  arrangement  by  which  certain  valuable  bonds  might  be- 
come or  be  represented  to  be  the  property  of  the  company, 
was  irrevelant  and  ought  to  have  been  rejected.  We  think  it 
was  properly  admitted.  Upon  the  trial,  it  was  conceded  that 
Richardson  was  a  director  of  the  company  from  its  first 
organization  until  several  months  after  the  plaintiff's  policy 
was  issued  in  February,  1858,  and  that  as  early  as  the  first 
day  of  July,  1857,  six  months  before  the  publication  of  the 
false  statements  complained  of,  the  company  was  and  ever 
since  had  been  utterly  insolvent;  that  the  bonds  in  question 
never  were  the  property  of  the  company,  although  by  the  pub- 
lished statement  made  on  the  first  day  of  January,  1858,  they 
were  represented  to  be  so;  and  Richardson  testified  that  he 
did  not  know  that  the  company  ever  claimed  the  bonds,  or 
that  the  bonds  were  ever  represented  to  be  the  property  of  the 
company.  Certain  entries  in  the  books  of  the  corporation  also 
showed  the  purchase  of  these  bonds  by  the  company  of  Rich- 
ardson, on  the  third  of  December,  1857,  in  exchange  for  cer- 
tain worthless  stocks  of  the  Hudson  Paint  Manufacturing 
Company.  But  the  plaintiff  claimed  that  the  exchange  in- 
dicated by  these  entries  was  merelv  colorable,  made  under  an 
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mrrangement  between  Richardson  and  the  other  directorBy  in 
order  that  the  bonds  might,  for  fraudulent  purposes^  be  repre- 
•ented  to  be  the  property  of  the  company  while  they  were  not 
lo  in  fiEtct.  And  to  prove  such  fraudulent  arrangement,  it  was 
proper  to  show  that  just  prior  to  the  date  of  those  entries  such 
ui  arrangement  was  proposed  to  Richardson  by  the  other 
lirectors,  then  the  entries  on  the  corporation  books  to  which 
Richardson  and  all  the  other  directors  at  all  times  had  ao- 
M8S,  and  then,  that  within  a  month  after  the  date  of  those 
vntries,  Richardson  acknowledged  in  writing  that  the  bonds 
irere  the  property  of  the  company,  and  that  he  held  them  as 
luch,  and  promised  to  return  them  on  demand.  Thus  was 
presented  a  well-connected  chain  of  facts  and  circumstances, 
from  which  the  jury  might  fairly  infer  that  the  statement 
x>mplained  of  was  fraudulently  made  and  published,  with  the 
knowledge,  consent,  and  approbation  of  Richardson,  as  the 
plaintiff  claimed. 

It  is  to  be  .observed  that  the  proposition  to  Richardson  was 
not  to  procure  the  bonds  by  a  bona  fide  purchase  or  exchange 
yaljy  but  to  make  some  arrangement  by  which  the  bonds 
:aiight  become,  or  be  represented  to  be,  the  property  of  the 
iximpany ;  and  that  the  entries  on  the  books  showed  not  merely 
;ui  exchange  of  these  bonds,  but  an  exchange  of  them  for 
worthless  stock,  while  the  bonds  were  themselves  of  great 
'ralue. 

The  very  terms  of  the  proposition  indicate  a  fraudulent  pur- 
pose in  the  party  making  it,  especially  when  it  is  considered 
Uiat  the  company  was,  and  for  nearly  six  months  had  been,  in- 
ncdvent,  that  the  party  making  it,  and  the  party  to  whom  it 
was  made,  were  all  directors  of  the  company  and  presumed  to 
be  cognizant  of  its  condition,  and  that  the  time  for  making 
the  annual  statement  of  the  company  affairs  was  near  at  hand. 
The  receipt  is  evidence  that  the  proposition  to  make  some 
arrangement  had  been  accepted,  while  its  peculiarity  indicated 
the  character  of  that  arrangement. 

The  receipt,  therefore,  to  the  admission  of  which  in  evidence 
the  second  objection  is  made  in  this  court,  was  properly  ad- 
mitled. 

It  is  unnecessary  for  us  to  consider  whether  the  evidence  of 
Richardson's  leaving  his  receipt  with  the  company  was  admis- 
sible as  against  the  other  defendants  or  not,  because  it  does 
not  ai^^ear  that  the  court  was  requested  to  restrict  its  operar 
tioo  to  the  case  of  Richardson  alone,  and  as  to  him  it  was 
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undoubtedly  admissible,  both  to  proTe  his  knowledge  of  and 
participation  in  the  fraudulent  statement,  and  to  contradict 
his  own  testimony  that  he  was  ignorant,  and  therefore  innoceniy 
of  the  fraud.  And  besides,  none  of  the  defendants  except 
Richardson  now  claim  that  the  evidence  was  admissible.  He 
alone  files  this  motion. 

Lastly,  we  think  the  defendants'  objection  to  the  charge 
ought  not  to  prevail.  It  is  certainly  true  that  evidence  of 
false  statements,  representations,  or  other  acts,  after  the  plain- 
tiff's insurance  was  effected,  and  having  no  reference  to  what 
had  transpired  before,  should  have  been  laid  out  of  the  case, 
because  such  subsequent  acts  could  have  had  no  influence  upon 
the  plaintiff  when  he  effected  that  insurance;  and  so  the  judg^i 
told  the  jury.  But  it  is  equally  true  that  the  conduct  and 
declarations  of  the  defendant  after  the  insurance  may  have 
been  such  as  to  indicate  the  existence  of  a  combination 
between  Richardson  and  the  other  defendants,  prior  to  the 
insurance,  to  perpetrate  the  fraud  complained  of.  And  we 
think  that  Richardson's  delivery  of  the  bonds  to  Green,  in 
order  that  they  might  be  exhibited  to  the  New  York  commia- 
sioner  as  the  property  of  the  company,  is  a  fact  from  which, 
and  from  the  circumstances  accompanying  it,  the  jury  might 
infer  the  existence  of  such  combination.  For  why,  it  may  be 
asked,  were  these  bonds  applied  for  and  delivered  to  Green,  in 
order  that  they  might  be  used  to  deceive  the  New  York  com- 
missioner? And  how  is  it  to  be  accounted  for  that  they  were, 
for  that  purpose  or  any  other,  delivered  over  without  discus- 
iBion  or  negotiation,  but  upon  the  supposition  of  a  prior  agree-' 
ment  that  they  should  be  used  by  the  directors  for  such  a 
purpose  when  the  necessities  of  the  company  should  require? 
We  think  the  evidence  of  the  delivery  of  these  bonds  by  Rich- 
ardson to  Green  was  not  only  admissible,  but  the  fact  of  such 
delivery  was,  in  our  judgment,  highly  significant  of  such  prior 
understanding  or  agreement.  The  conduct  of  Richardson  and 
Green,  in  relation  to  the  delivery  of  these  bonds,  seems  to  na 
unaccountable  upon  any  other  hypothesis. 

The  evidence,  therefore,  was  legal)  r  admissible,  so  that  the 
defendant  has  no  reason  to  complai''  of  the  charge,  even  if  the 
question  of  the  admissibility  of  the  ividence  was,  as  he  claims, 
submitted  to  the  jury,  because  tb'  only  effect  of  the  mistake, 
if  one  was  made,  was  to  give  th<>  iefendant  an  opportunity  to 
take  the  opinion  of  the  jury  upo^^  a  question  which  would  and 
ought  to  have  been  decided  a^>iinst  him  by  the  court. 


Fall.  1862.]    Chapin  v.  Pebssb  etc.  Papeb  Woekb.  26S 

Both  of  the  defendants'  motions  ought  to  be  demed. 
In  this  opinion  the  other  judges  ooncnrred. 


toAMun  ov  OmoEBs  of  Oobtobatxon  lOB  Traud^  MnmAHiamm; 
'SmoLam:  IfeaUr.  mO,  76  Am.  Deo.  KS,  note  515.    The  liabilitiM  of 
€i  oocpocvtums  ii  the  labjoet  ol  the  note  to  Sbdgei  ▼.  ^010  Mhi^^Umd 
C^,53Id.637  651. 
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ILfttXEXAL-KKir    mOED   VOT  AISO   Bl    GOIITRAOIOBS   OB    Sl7B0OirrRA.OTOBa   Ib 

ofdor  to  haTO  a  lien  upon  a  baildingy  for  materals  famished  for  its  ereo- 
turn  or  repair,  under  the  Conneoticat  statates.  An  earlier  statute,  oon- 
fining  the  lien  to  contraotors  and  snbcontractors,  is  superseded  by  later 
statates  extending  the  lien  to  material-men. 

MxRB  Oomui.  Sals  or  Buildimo  Matsbials  ixns  not  Gbxati  Ldev 
vpon  boildings  upon  which  they  afterwards  happen  to  be  need. 

Lmr  Dcm  vat  Attach  to  Bunj>nro  iob  Which  Matkbialb  abx  Ex> 
TEMasLT  FuBHiBHiDk  if  they  do  not,  in  fact^  go  into  the  building. 

T6  Svtitui  Matkrial-man  to  Lden,  his  Pbopibtt  ifuar  hot  oitlt  mi 
FuBMUiUD  for  the  erection  or  repair  of  a  building,  bat  most  aotaally  go 
into  the  bailding. 

Hsxsbial-kav'b  Lmr,  xtkdkr  Ck>irnucT  to  Fmmjum  Suoh  Matebials  ai 
BnLDKB  MAT  RsQinBiy  who  oontemplates  bailding  several  hooses  on 
difierent  lots,  for  which  separate  acooants  with  each  hoose  are  to  be 
kopt»  most  be  a  separate  and  distinct  lien  on  each  separate  bailding,  with 
its  ^partenanoe%  to  the  amoant  of  material  famished  for  and  nsed  npon 
■Boh  bailding;  and  a  certificate  filed  in  snoh  case,  in  which  the  three 
boildings  are  indaded  together,  and  a  lien  claimed  on  them  all  for  the 
gross  amoant  of  mst^irials  famished  for  each  and  all  of  them  together,  is 
Toid. 

HwoBAKitfa  LnN  Law  is  to  bx  ComrBUXD  wtth  Rbabonablb  STBicmnEsa, 
iinoe  it  gives  a  preference  to  certain  creditors  by  giving  them  a  lien, 
whsreas  the  policy  of  the  law  favors  an  eqoal  distribution  of  the  effects 
ol  a  fuling  debtor. 

Qmviiov  OF  EriBOT  vrov  Mbchakio's  Lmr  of  Patmxnt,  bt  Subbtitu- 
nmr  of  Ajtothsb  Sbourttt  for  the  debt»  must  be  left  an  open  question 
bk  Gooneotacut,  notwithstanding  the  remarks  in  Bo^e  v.  Ptrmt  «£*  Bnohg 
Pofer  Wori$,  29  Conn.  266. 

Bill  for  the  foreclosure  of  a  lien  for  materials  famished  to 
three  mills  belonging  to  the  defendants.  The  case  was  re- 
served for  the  advice  of  this  court    The  opinion  states  tht 


T.  O.  PerkvM  and  O.  E.  PerthHj  for  the  petitionerB. 
F.  FeBowei  and  C.  E.  FeUaweSf  for  the  respondents. 


966  Chapzn  v.  Psbssb  kto.  Papbb  Wobkb.         [Conn. 

mmoont  cannot  now  be  aacertainedy  yet  the  plaintifis'  property 
did  go  into  these  mills  to  an  amoont  exceeding  one  thousand 
four  hundred  and  sixty  dollars;  and  we  do  not  see  why,  if  they 
were  on  other  grounds  entitled  to  a  lien  for  the  amount  which 
actually  did  go  into  the  buildings,  they  would  not  be  entitled 
to  a  decree  for  this  amount,  although  it  may  be  that  other 
property  which  they  furnished  for  the  same  purpose  was  mis- 
applied. 

But  a  more  material  question  is,  whether  the  certificate 
filed  in  this  case  is  valid  for  any  purpose.  The  statute  re- 
quires that  the  claimant  shall  describe  the  premises  and  the 
amount  claimed  as  a  lien  thereon  in  his  certificate,  which 
must  be  in  writing,  subscribed  and  sworn  to,  the  amount  be- 
ing stated  as  the  amount  justly  due,  so  near  as  the  same  can 
be  ascertained.  Does  this  certificate  answer  these  requisites  ? 
The  defendants  had  three  paper-mills  with  their  appurte- 
nances, two  of  them  on  one  piece  of  land,  and  one  on  an  en- 
tirely separate  piece,  and  the  contract  under  which  the  lien  is 
claimed  was  that  the  plaintifis  should  furnish  such  an  amount 
of  lumber  and  other  materials  as  should  be  wanted  for  the 
erection  of  additions  to  and  for  the  completion  and  repair  of 
the  three  mills,  which  was  to  be  delivered  from  time  to  time 
to  the  workmen  employed  on  the  mills  as  they  should  want 
them;  and  the  petitioners  were  requested  to  keep  an  account 
of  the  respective  materials  so  furnished  to  each  of  the  mills, 
and  the  account  was  in  fact  thus  kept  with  each  mill  sepa- 
rately. 

The  case  therefore  does  not  difier  materially  from  a  contract 
to  furnish  all  the  lumber  or  other  material  which  a  builder 
may  require  who  contemplates  building  several  houses  on  dif- 
ferent lots  (and  whether  in  the  same  town  or  not  would  seem 
to  make  no  difierence),  for  which  separate  accounts  with  each 
house  are  to  be  kept.  Now,  the  lien  imder  such  a  contract,  if 
it  indeed  amounts  to  a  lien,  or  is  anything  more  than  a  con- 
tract for  the  sale  of  merchandise,  the  amount  or  quantity  of 
which  is  to  be  determined  by  the  amount  wanted  for  certain 
purposes,  must,  as  we  think,  be  a  separate  and  distinct  lien 
on  each  separate  building  with  its  appurtenances;  and  there 
was  therefore  in  this  case  not  one  lien  on  three  buildings,  but 
three  liens,  each  for  the  amount  of  the  material  that  was  de- 
livered for  the  erection  or  repair  of  the  particular  mill  upon 
which  in  point  of  ta^si  it  was  put.  But  in  the  certificate,  the 
three  mills  are  all  included  together,  and  a  lien  claimed  on 


Febw  1862.]    Chapin  v.  Pebssb  etc.  Paper  WoRKa.  267 

them  all  for  the  gross  amount  of  the  materials  furnished  for 
each  and  all  of  them  together,  thus  attempting  to  make  the 
whole  three  mills  together  liable  for  the  materials  famished 
for  each  one  separately.  We  cannot  think  that  this  was  in- 
tended to  be  allowed  by  the  statute,  which,  as  it  gives  peculiar 
privileges  to  certain  creditors,  contrary  to  the  general  policy 
of  oar  law,  which  fEtvors  an  equal  distribution  of  the  effects 
of  insolvents,  should,  as  we  think,  be  construed  with  reasonar 
ble  strictness.  If  such  a  course  as  was  here  attempted  could 
be  justified,  then  it  would  seem  to  follow  that  general  con- 
tracts with  builders  to  furnish  materials  for  such  houses  as 
they  might  build  within  any  limited  time,  or  perhaps  indefi- 
nitely, would  bind  all  the  buildings  together  for  the  materials 
furnished  for  all,  and  the  inconvenience  and  injury  to  persons 
who  had  separate  claims  for  work  or  materials  for  each  of  the 
buildings  separately,  would  be  intolerable.  The  order  in 
which  liens  take  precedence,  which  by  the  statute  is  to  de- 
pend upon  the  commencement  of  the  services  or  of  the  furnish- 
ing of  the  materials,  would,  by  this  course,  be  so  for  disturbed 
that  the  law  intended  for  the  protection  principally  of  me- 
chanics would  fi*equently  be  perverted  to  their  great  injury, 
by  making  their  claims  subject  to  the  prior  claims  of  mer- 
chants, whose  liens  may  have  had  their  commencement  in 
the  furnishing  of  materials  for  buildings  completed  before 
their  work  commenced,  and  of  which  they  had  no  knowledge. 
We  think,  therefore,  that  this  certificate  neither  described  the 
premises  on  which  the  lien  was  claimed  nor  the  amount  of 
the  claim  itself,  and  therefore,  was  wholly  ineffectual  to  secure 
the  continuance  of  it. 

There  were  other  points  made  in  the  case  which  we  have 
not  examined,  because  we  are  satisfied,  on  the  point  just 
stated,  that  the  plaintiffs  can  take  nothing  by  their  bill. 
Much  reliance,  however,  was  placed  by  the  counsel  for  the  de- 
fendants upon  certain  receipto  given  by  the  plaintiffs,  which 
were  supposed  to  have  extinguished  this  lien,  if  it  ever  ex- 
isted; and  the  case  of  Rose  v.  Persse  &  Brooks  Paper  Works, 
29  Coon.  256,  was  relied  upon  in  support  of  their  views  on 
this  point.  It  is  true  that  the  receipts  in  this  case  are  very 
similar  to  the  receipts  mentioned  in  the  case  cited,  which  the 
oourt  was  inclined  to  think  discharged  the  accounts  for  which 
they  were  given.  No  distinction  can  be  made,  we  think,  be- 
tween a  receipt  in  full  and  a  receipt  which  expresses  upon  its 
bee  that  what  was  received  was  in  payment  of  the  account. 
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since  a  receipt  in  full,  unexplained,  means  full  payment.  It 
is  worthy  of  remark,  however,  that  in  the  case  referred  to  no 
distinction  was  suggested  by  counsel,  or  noticed  by  the  court) 
in  respect  to  its  effect  upon  the  security  or  lien,  of  payment 
of  the  account  by  the  substitution  of  the  notes  of  the  debtor 
accepted  or  received  in  payment  therefor,  and  a  payment  in 
cash,  which  of  course  would  so  extinguish  the  debt,  both  in 
law  and  in  equity,  that  the  security,  whether  by  way  of  lien 
or  otherwise,  would  fall  with  it.  Considering,  therefore,  that 
what  was  said  in  that  case,  undoubtedly  correct  in  respect  to 
an  action  at  law  upon  the  original  account,  was  not  necessary 
at  all  to  the  decision  of  the  case,  one  decisive  point  in  which 
was,  as  in  this  case,  the  invalidity  of  the  certificate,  we  think 
the  question  of  the  effect  of  a  payment  by  the  substitution  of 
another  security  for  the  debt,  upon  a  lien  such  as  is  supposed 
to  have  existed  in  this  case,  ought  still  to  be  left  as  an  open 
question,  notwithstanding  the  remarks  made  in  the  case  al- 
luded to. 
The  superior  court  is  advised  to  dismiss  the  plaintiffs'  bill. 

In  this  opinion  the  other  judges  concurred. 

LncN  OT  Matebial-mxn. — ^Estates  and  interest  afibeted  by  mfichaniee' 
liens:  Note  to  Lyon  v.  McCh/ffey,  45  Am.  Dec.  678  et  saq.;  note  to  Loomie  ▼. 
Hogan,  61  Id.  688-700.  What  stractnres  are  subjects  of  mechanics'  liens: 
Note  to  La  Croaae  etc.  R,  R.  Co.  v.  Vcanderpoolf  78  Id.  691.  In  the  majoritj 
of  the  states,  material-men  are  secnred  equally  with  subcontractors.  For- 
merly the  rights  of  material-men  were  not  usually  recognized,  and  the  lien 
for  materials  was  given  only  to  the  contractor  or  mechanic  who  furnished 
them  in  connection  with  the  construction.  At  present,  however,  the  lien  is 
generally  extended  to  material-men  or  those  persons  who  supply  materials 
for  the  structure  and  have  no  other  connection  with  the  work.  The  origioal 
contractor  is  almost  universally  provided  for  under  mechanic's  lien  statutes. 
And  in  the  majority  of  the  states,  the  subcontractor  and  the  material-man 
are  given  a  lien,  'either  directly  upon  the  land  and  building,  to  secure  amounts 
due  for  work  and  materials,  or,  as  is  usually  the  case,  they  are  permitted  to 
notify  the  owner  of  their  claims  and  obtain  a  lien  upon  the  property  to  the 
extent  of  the  balance  due  from  the  owner  to  the  oontraotor  at  the  time  of 
filing  the  lien  or  serving  the  notice.  Or  else  they  have  a  simple  right  of  action 
!  to  recover  against  the  owner  to  the  amount  of  such  unpaid  balanoe  without  a 

lien. 

Statutes  ukdsb  Which  Material-man  has  No  Lien. — ^The  mediames' 
lien  law  must  be  applied  as  it  exists,  and  the  courts  have  no  power  to  extend 
the  statute,  which  is  restricted  in  its  application  to  a  particular  class  of  per- 
sons, to  a  person  not  in  that  dass.  So^  under  a  statute  providing  that  "  aO 
artisans,  builders,  and  mechanics  of  every  description,  who  shall  perform  any 
work  and  labor  on  any  building  shall  have  an  absolute  lien  on  such  building 
I  for  such  work  and  labor,  as  weU  as  for  materials  furnished  by  them  in  and 

I  about  such  work  and  labor, "  a  lumber-man  will  have  no  lien,  since  he  is  neithei 


Feb.  1862.]    Chafin  v.  Pebsss  etc.  Paper  WoBEa  269 


builder,  nor  nMchanio;  though  a  mechanio  or  builder  may  indade  in 
his  lien  the  price  of  materials  famished  for  the  stntctnre:  Duncan  v.  Baieman, 
83  Ark.  327;  affirmed  in  Bontner  y.  KerU^  Id.  389.  A  statute  giving  a  lien  to 
a  mechanic  or  undertaker  (contractor),  for  work  done  and  materials  furnished, 
does  not  extend  to  the  person  from  whom  the  mechanic  or  undertaker  may 
pfTocure  material:  Oreenwood  v.  Termeaaee  Mfg,  Co,^  2  Swan,  130;  nor  to  one 
who  fnniishee  the  owner  with  building  materials:  SUvcm  y.  WelU,  4  Sneed, 
887.  So  a  material-man  is  not  included  within  a  statute  giving  a  lien  to  the  me- 
rhanio  who  does  the  work  and  furnishes  the  materials,  for  he  is  not  a  mechaniet 
A  Uman  y.  Corbam,  4  Bart.  74.  Nor  is  he  included  within  the  term  ' '  mechanics 
and  artasans:  **  Hwck  v.  Oaylord,  60  Tex.  578;  or  "  masons  and  carpenters:  ** 
IHUm  ▼.  Bcmar,  33  Ga.  96.  The  term  **  machinists  "  does  not  embrace  per- 
•OQS  who  merely  sell  machinery;  Kirkpatrick  ▼.  Bcarik  cfAugutta^  30  Id.  46S. 
A  lumber  dealer  who  furnishes  materials  to  a  contractor  is  not  a  person  '*  do- 
ing or  performing  work  towards  the  erection  of  the  building,"  though  he  had 
some  of  the  lumber  dressed  at  a  saw-mill  according  to  directions:  Burst  y. 
JadsKm^  10  Barb.  219.  And  a  dealer  in  blinds,  doors,  and  sashes,  who  fur- 
nishes these  and  fits  them  upon  the  building,  is  not  a  laborer  so  as  to  be  enti- 
tled to  a  lien:  Arnold  v.  Budlong,  11  R.  L  561.  A  mere  material-man  can 
have  no  lien  under  a  statute  providing  that  a  building  shall  be  liable  '*  for  all 
w^ork  done  in  the  construction  of  such  building,  and  for  the  material  used  in 
the  construction  thereof,  which  have  been  furnished  by  any  person  who  had 
contracted  or  been  requested,  as  aforesaid,  to  construct  the  same: "  Sweet  v. 
J^amet,  2  Id.  270.  So  where  the  statute  gives  a  lien  to  the  contractor  alone, 
vhere  the  contract  for  the  work  is  in  writing,  in  such  case  no  one  but  the 
contractor  will  have  a  lien:  Aj^rea  v.  Bevere,  25  N.  J.  L.  474;  see  Van  PeU 
T.  ffarttmgh,  31  Id.  331. 

MATERIA2.-MA9  WILL    HAVE    No    loXS  WHKRX    StATUTB    GiVBS    LiEN    TO 

Tbosx  CoKTRAcriNO  WITH  OwNKR  OR  HIS  AosNT,  uulcss  he  SO  coutraoti 
to  furnish  materials,  and  furnishes  them  at  the  instance  of  the  owner  or  his 
aigent.  He  will  have  no  lien  for  supplying  materials  to  the  contractor: 
Dauton  v.  Harrington,  12  Bl.  300;  Sltotioell  v.  Kilgore,  26  Miss.  125;  Hunter 
r.  Blanchard,  18  IlL  318;  S.  C,  68  Am.  Dec.  547;  WUliajna  v.  aiapman, 
17  nL  423;  S.  C,  65  Am.  Dec.  669;  Oaty  v.  Caaey,  15  111.  192;  Murray  v. 
Sarle^  13  S.  C.  87;  Toledo  NootUy  Works  v.  Bemheimer,  8  Minn.  118;  Con- 
mKiated  Pres,  Soe,  v.  Staples,  23  Conn.  544;  KtUey  v.  Bank  qf  South  Carolina,  1 
McMuU.  Ch.  431;  Cornell  v.  Barney,  94  N.  Y.  394;  Bogers  v.  Phillips,  8  Ark. 
366;  S.  C,  47  Am.  Dec.  727;  Knapp  v.  Brown,  11  Abb.  Pr.,  N.  S.,  118;  Mil- 
ier  ▼.  HolUngsworth,  33  Iowa,  224.  And  the  contractor  is  not  the  agent  of  the 
owner:  DeardorffT,  Sverhartt,  74  Mo.  37,  overruling  Morrison  v.  Hancock,  40 
Id.  664.  Where  it  was  enacted  that  the  provisions  of  the  lien  law  should  ez- 
tsnd  only  to  work  done  on  or  materials  furnished  for  new  buildings,  or  to  a 
contract  entered  into  with  the  owner  of  any  building  for  repairs,  no  lien  could 
be  obtained  on  a  building  for  materials  furnished  therefor  to  a  contractor,  to 
be  oaed  in  repairing  the  same,  under  a  contract  to  which  the  owner  was  not 
n  party-  lAor  did  the  fact  that  the  owner  knew  that  the  materials  used  in 
repairing  the  building  were  being  purchased  by  the  contractor  from  the  party 
who  claimed  the  lien,  tend  to  establish  any  claim  against  the  premises:  Wood- 
ward  V.  McLaren,  100  Ind.  586.  And  a  note  executed  and  recorded  after  the 
perfonnasoe  of  tiie  work,  reciting  that  it  was  **  for  tin-work  and  material 
inrnith^  Ify  them  on  my  house  and  homestead,"  was  held  not  to  be  a  oon- 
tnei  lor  the  perfonnanoe  of  work  under  which  a  mechanic's  lien  might  arise: 
T.  Cbrioir.  60Tex.  70. 
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Unleu  ezpresdy  required  by  atatate,  the  contract  with  the  ownfir  or  hii 
agent  need  not  1)o  either  by  express  agreement  or  in  writing,  bat  may  be  ara«» 
and  either  express  or  implied:  Phillips  on  Mechanics'  liens,  sec.  114.  And 
therefore,  in  the  absence  of  snch  statutory  requisite,  an  owner  who  reoeiFas 
the  labor  and  materials  of  another  about  his  building  will  be  responsibls  to 
such  person,  and  the  latter  will  have  a  lien  as  if  *'  contracting "  with  th« 
ownar:  Hobnea  ▼.  Shanda,  26  Mks.  639;  27  Id.  40.  The  contract  between 
the  owner  and  the  material-man  may  be  an  implied  one:  Bame$  ▼.  Thompmrn, 
2  Swan;  Alley  ▼.  Larder,  1  Coldw.  540;  Keil9(m  v.  E.  R.  Co.,  51  Iowa,  184. 
Under  the  law  of  New  York,  the  simple  consent  of  the  owner  of  real  estate 
to  the  making  of  any  erections  or  improvements  thereon  is  sufficient  to  giva 
one  performing  labor  or  furnishing  materials  therefor,  and  who  has  filed  the 
prescribed  notice,  a  lien  upon  the  land;  it  is  not  essential  that  the  owner 
himself  should  have  contracted  for  the  erections  or  improvements:  Otia  ▼. 
Dodd,  90  N.  T.  336;  see  Phillips  on  Mechanics'  liens,  sec.  114  a.<  So  a  sup- 
plying of  material  sufficient  to  create  a  debt  between  the  owner  and  tho 
material-maa  is  sufficient  to  create  a  lien:  Oreat  Weatem  Mfg,  Qo,  v.  Hutder^ 
15  Neb.  32.  But  where  the  statute  requires  it,  the  contract  must  be  expreaa^ 
or  there  will  be  no  lien:  Parker  v.  Anthony,  4  Gray,  289;  ffateh  v.  Coleman, 
29  Barb.  201;  McBae  v.  CrtdUt^re,  16  La.  Ann.  905.  Contracts  with  agents 
of  the  owner:  See  note  to  Loonie  v.  Hogan,  61  Am.  Dec.  695, 696.  It  is  some- 
times provided  by  the  statute  that  the  contractor  be  deemed  the  agent  of  the 
owner:  Qualt  v.  Moon,  48  OaL  478. 

When  Matbbial-man,  Dxaukq  with  Costractob,  has  Likv. — ^Th« 
mechanic's  lien  is  purely  statutory,  i Ad  therefore,  as  we  have  seen,  unless 
the  material-man  comes  within  the  teims  of  the  statute,  he  is  not  entitled  to 
the  lien.  And  even  when  he  does  come  within  the  terms  of  the  statute,  bs 
will  have  no  lien  against  the  owner  for  furnishing  materials  to  a  contractor, 
unless  the  statute  specially  gives  him  a  lien:  Clark  v.  HaU,  10  Kan.  80l 
Where,  however,  the  statute  secures  a  lien  to  subcontractors,  a  material-maa 
dealing  with  an  original  contractor,  that  is,  a  contractor  contracting  with  tlis 
owner,  receives,  as  a  general  rule,  equal  protection:  Phillips  on  Mechanics^ 
Liens,  sec.  46.  Thus,  where  the  statute  provides  that  "every  dwelling- 
house,  etc.,  shall  be  subject  to  the  payment  of  debts  contracted  for,  or  by 
reason  of  any  work  done,  or  materials  found  and  provided  by  any  brick-makerp 
mason,  etc.,  or  any  other  person  or  persons  employed  in  furnishing  materials 
for,  or  in  erecting  any  such  house,  before  any  other  lien,"  etc.,  the  lien  givea 
thereby  extends  equaly  to  the  subcontractor  and  material-man  who  perform 
labor  or  fumish  materials  upon  the  order  of  the  contractor:  Wmder  v.  CaUU 
tpell,  14  How.  434.  likewise,  a  statute  enacting  that  "every  building  erected 
shall  be  liable  for  the  payment  of  any  debt  contracted  and  owing  to  any 
person  performing  work  or  furnishing  materials  for  the  erection  and  con- 
struction thereof,"  gives  a  lien  to  all  who,  under  any  circumstances,  perform 
labor  in  the  erection  of  the  building,  or  who  furnish  materials  which  enter 
into  its  structure.  And  even  when  this  b  w  is  qualified  by  another  provision, 
"that  when  the  building  is  erected  in  whole  or  in  part  by  a  contract  in 
writing,  the  building  and  land  shall  be  liable  to  the  contractor  alone  for  work 
and  materials  done  under  such  contract,"  it  becomes  incumbent  upon  the 
owner,  who  seeks  exemption  from  the  operation  of  the  former  statute,  to 
bring  himself  clearly  within  the  second  proviso,  and  he  must  not  only  show 
that  the  work  was  done  by  contract  merely,  but  also  that  the  contract  was  ta 
writing,  in  order  to  take  away  the  right  of  m<io.h>nf<»^  and  material-men  to 
liens:  Van  PeU  v.  Ilartough,  31  N.  J.  L.  331. 
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PtttoDS  anpplyiug  mateiiali  to  a  inftterud*maii  or  a  saboontraotor  mmi. 
•riywitfam  the  terms  of  the  statate^  or  they  can  claim  no  lien.    Thtif 
BO  far  remored  from  the  owner  that  the  privilege  of  a  lien  is  not  oft«a 
extended  to  them;  and  the  plainest  expressions  of  law  most  be  used  to  en- 
title them  to  this  remedy:  Keri^  y.  McOorry,  16  Wis.  68.    Thus  where  tha^ 
power  to  create  liens  on  the  building  was  given  by  statnte  to  "  an  arehitect, 
bfoilder,  or  oontraetor  for  the  erection  of  a  bnilding,''  this  power  of  creating 
liens  did  not  extend  to  a  lumber  dealer  employed  to  furnish  lumber,  whethev 
manufactured  or  not.    Such  a  pera<m  is  a  mere  material-man,  and  not  a  con- 
tractor for  the  erection  of  the  building.    His  is  not  a  contract  to  erects  but^ 
merely  a  contract  to  fc^mish  materials  toward  the  erection,    llieref ore,  he  ia- 
not  contemplated  by  the  statute^  and  persons  furnishing  materials  to  him  can 
haTe  no  lien:  Ihffy.  Ecffmam,  63  Pa.  St  191;  see  Sehench  t.  Uber^  81  Id.  31; 
KUmn  y.  Ormmp,  9  Fhila.  41.    So  under  a  law  subjecting  property  to  liens  for 
work  and  materials  supplied  under  contract  with  the  owner  or  Ids  contractor 
*'  to  erect  or  oonstruct  the  building,'*  a  contractor  to  put  in  an  elevator  can- 
not subject  the  building  to  a  lien  in  favor  of  one  whom  he  employed  to  fumiali 
the  cage  for  the  elevator.    This  law  does  not^  however,  confine  tiie  erection  of 
a  structure  to  a  single  contractor.    Several  contractors  may  be  employed,  to 
whom  may  be  intrusted  respectively  the  erection  of  the  main  divisions  of  tho 
edifice,  with  power  to  each  in  his  department  to  bind  the  building  with  a  lien. 
But  the  contract  for  an  elevator  is  not  a  contract  for  a  primary  division  of  the 
building,  but  is  a  minor  and  auxiliary  contract:  Sehenek  v.  Uher,  81  Pa.  St. 
81;  KUton  v.  Crmmp,  9  Phila.  41;  see  also  Skigerly  v.  Doerr,  62  Pa.  St  9; 
Derrkkmm  v.  Nagle^  2  Fhila.  120. 

liaterial-menin  the  second  degree  may,  however,  be  provided  for  by  statute 
which  expresses  with  sufficient  clearness  an  intent  to  this  effect  Thus,  one 
who  supplies  materials  to  a  subcontractor  is  included  within  a  law  which 
fives  a  lien  to  "any  person  who  shall,  in  pursuance  of  any  contract,  exprese- 
or  implied,  either  with  the  owner  of  the  property  or  any  contractor,  perform 
any  labor  or  furnish  materials,  etc.,  or  any  person  who  has  made  a  contract 
for  the  same,  shall  be  deemed  to  have  an  equitable  lien  for  the  same  upon 
such  houses"  etc.:  Lmnbca-d  v.  Syraeute  B,  R.  Co,,  64  Barb.  609.  A  statute 
providing  that  "mechanics  and  all  persous  performing  labor  or  furnishing. 
materials  for  the  construction,  etc.,  may  have  a  lien,**  etc.,  gives  a  lien  to  the 
material-man  of  a  subcontractor:  Barber  v.  ButU,  35  Ind.  297.  But  even 
under  such  statutes  as  these,  the  material-nuin  must  see  that  by  the  circum- 
stances of  his  case  he  is  brought  within  the  terms  of  the  statute.  Thus  in 
Bala  V.  Bmerg,  134  Mass.  186,  a  builder  of  a  vessel  made  an  agreement 
with  A  that  when  she  was  finished  A  should  furnish  sails,  which  were  to  re- 
main A's  property,  and  that  A  should  use  her,  and  give  the  builder  a  portion 
of  her  earnings,  A  falsely  represented  that  he  owned  the  hull,  and  made  a 
contract  with  a  ssil-maker,  under  which  sails  were  furnished,  and  A  used  the 
It  was  held  that  the  sail-maker  could  not  enforce  a  lien  sgainst  the 
;  for  the  sails  were  not  furnished  by  virtue  of  a  contract  with  the  agent 
iteactor  or  subcontractor  of  the  owner. 

MaTKRIALS  must  BB    FuBKIBHXD    IOB    BinLDDfO,   AND   NOT  EXGLUSnrZLY 

VFOir  Cbedft  or  Ownkb  or  Contractob. — The  mechanic's  lien  law  contem- 
plates a  contract  or  agreement  more  specific  than  an  ordinary  sale  of  mate- 
rials. It  should  be  understood  between  the  parties  that  the  materials  are 
to  be  used  in  the  erection  or  reparation  of  a  building.  If  a  material-man  seUs- 
kis  materials  without  any  understanding  as  to  their  application,  he  can  aasert 
upon  the  building  upon  which  they  may  be  used.     He  relics  exdo- 
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■hrely  npon  the  credit  of  the  Iray er,  and  takes  no  secoiity.  He  doa»  ont  mII 
for  the  special  pniposes  named  in  the  statute,  but  for  any  poipoee  that  vmf 
seem  good  to  the  bnyer.  The  lien  is  aoqnired,  therefore^  only  when  the  mAi- 
teriala  are  famished  with  an  understanding  that  they  are  to  be  used  for  » 
poxpose  named  in  the  statute:  Chcteau  v.  Thomp$(m,  2  Ohio,  114;  Coin  t. 
Shorty,  8  Iowa,  416;  and  not  when  they  are  supplied  under  an  ordinary  sale 
on  credit,  though  the  buyer  may  actually  use  them  in  building  a  house:  HUi 
▼.  Biahopt  25  HI.  949;  FuUer  v.  Niekenon,  69  Me.  236;  MehcM  ▼.  Thmnpnm, 
71  Id.  492;  Mogen  ▼.  Currier,  13  Gray,  129;  Eulmger  y.  Bvdmer,  22  Wis. 
632;  HiUav.  EUioU,  16  Serg.  &R.  66;  WeaoerY.  Sella,  10  Kan.  609:  affimad 
mDelahay  v.  CMdie,  17  Id.  265. 

Equally  fatal  to  tiie  lien  is  it  that  the  materials  were  furnished  exdnsively 
upon  the  credit  of  the  contractor,  for  the  transaction  then  is  an  ordinary  sale 
to  the  contractor,  out  of  which  no  lien  can  arise.  It  is  necessary  that  the 
materials  be  furnished  for  the  specific  purpose  named  in  the  statute^  for  the 
erection,  construction,  or  reparation  of  a  building,  and  the  like:  The  prin- 
cipal case;  Odd  FeUowa'JBatl  v.  Maeaer,  24  Pa.  St  507;  S.  C,  64  Am.  Dec 
675;  Presbyterian  Church  ▼.  Aliiaon,  10  Pa.  St  413;  LawUm  v.  Cose,  73  Ind. 
60;  WetheriU  ▼.  Ohlendor/,  61  HI.  283;  Lanier  v.  Bell,  81  N.  C.  337;  ffaaue  ▼. 
CarroU,  37  Mo.  578.  A  material-man  cannot  enforce  a  lien  against  a  building 
if  the  materials  were  not  furnished  upon  the  credit  of  the  building  but  upon 
that  of  the  contractor;  and  even  if  furnished  upon  the  credit  of  the  building, 
if  the  contract  was  unfairly  made  for  an  exorbitant  price,  the  material-man 
oould  only  recover  as  against  the  building  what  the  materials  were  fairly 
worth:  Odd  FeUom'  Hall  ▼.  Maaaer,  24  Pa.  St  507;  S.  C,  64  Am.  Dea  67&. 
Where  a  lien  is  given  for  materials  "  furnished  the  owner  of  a  building,"  it 
attaches  only  to  the  building  erected  by  the  purchaser  with  the  materials, 
and  does  not  follow  the  materials  into  the  hands  of  a  vendee  of  the  purchaMr* 
and  attach  to  a  building  that  such  vendee  may  use  them  to  erect»  even  tKnng|> 
the  vendee  knew  they  were  not  paid  for:  Heaion  v.  Borr,  42  Iowa,  187.  8o^ 
also,  the  lien  will  cover  only  labor  and  materials  furnished  by  the  lienor  and 
by  others  employed  by  him,  and  not  materials  or  labor  procured  by  him  •■ 
agent  for  the  owner,  and  in  his  name,  and  on  his  credit  although  the  lienor 
afterwards  pays  for  them:  Kerby  v.  Daly,  45  N.  Y.  84.  Whether  the  mft- 
teriala  were  furnished  on  the  credit  of  the  building  or  of  the  oontraefeor  is  % 
question  for  the  jury:  Hommel  v.  Lewis,  104  Pa.  St  465. 

Proqf  qf  Mature  qf  Contract. — The  burden  of  proving  that  the  sale  was 
made  upon  the  personal  credit  of  the  owner  or  contractor  is  upon  the  person 
who  asserts  it:  Hommel  v.  Lewia,  104  Pa.  St  465;  Power  v.  McCord,  36  UL 
214.  When  the  materials  are  furnished  and  placed  in  the  building,  in  the 
absence  of  evidence  showing  a  different  intention,  it  will  be  presumed,  and 
the  jury  is  warranted  in  inferring,  that  they  were  furnished  for  the  purpose 
of  being  used  in  that  building:  Power  v.  McCord,  supra;  Martin  v.  JhrnrmU,  36 
ni.  222.  It  is  not  necessary  for  the  material-man  to  allege  in  his  lien,  or  to 
prove  affirmatively,  that  his  materials  were  furnished  upon  the  credit  of  the 
building,  if  it  be  shown  that  they  were  furnished  for  and  entered  into  its 
construction:  ffommel  v.  Lewis,  104  Pa.  St  465.  That  they  were  furnished 
upon  the  credit  of  the  building  may  be  shown  by  evidence  of  an  express  agree- 
ment  or  by  proof  of  circumstances  from  which  the  purpose  may  be  infenred. 
a  tacit  understanding  being  as  good  as  an  express  one:  Choieau  v.  T%ompmmg 
2  Ohio,  114.  And  a  jury  may  be  satisfied  to  this  effect  without  the  intronno- 
tion  of  direct  and  positive  proof  of  the  fact:  Cotes  v.  SItorey,  8  lowa^  416w 

The  fact  that  the  materials  are  charged  upon  the  plaintiff's  books  to 
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MwtnetQr  alone  may  afford  some  slight  evidence  that  they  were  famuhed  on 
his  credit^  bat  it  is  not  prima/ade  evidence  that  hie  credit  was  relied  upon  to 
tiie  ezdnsion  of  the  credit  of  the  building:  Hommd  ▼.  LewU,  104  Pa.  St.  466; 
Me  Prttbifterian  Church  v.  AUiaon,  10  Id.  413.  Snch  an  entry  npon  his  books 
Is  not  a  waiver  of  the  lien  by  the  material-man:  Pretbgterian  Church  v.  A  lUmm^ 
sapra.  And  in  Maryland,  where^  in  order  to  protect  mechanics  and  dealers 
from  frequent  losses  occurring  through  the  delinquency  of  contractors,  a  stat- 
ute was  passed  giving  a  lien  on  the  building  "  for  the  payment  of  all  debts 
contracted  for  work  done  or  materials  furnished  about  the  same,"  it  is  held 
that  onder  thia  statute  the  mere  fact  that  the  materials  are  furnished  on  the 
credit  of  the  contractor,  and  not  on  the  credit  of  the  building,  is  not  a  waiver 
of  the  lien;  and  even  a  declaration  of  the  matenal-man,  releasing  the  owner 
from  liability,  did  not  constitute  a  waiver,  being  merely  a  parol  relinquish- 
ment without  consideration  of  a  valuable  right:  Soditd  v.  Winter,  32  Md.  130. 

No  presumption,  however,  prevails  in  favor  of  one  who  supplies  a  material- 
man with  materials,  and  usually  he  will  have  to  look  to  his  vendee  for  l>ay- 
m«nt:  Hcrtcn  v.  Carlisle,  2  Disney,  184;  Bennett  v.  Sluickford,  II  Allen,  444. 

Whether  Particular  Building  must  be  Contemplated  by  CorUract. — Though  the 
materials  must  Ix)  furnished  upon  the  credit  of  a  building,  it  is  not  necessary 
that  the  land  or  building  be  described  in  the  contract,  unless  tlie  statute  re- 
qaires  it:  Montandon  v.  Deas,  14  Ala.  33.  Thus  a  contractor  or  material-man 
saay  have  a  lien  upon  a  building,  though  at  the  time  of  entering  into  the  con- 
tract it  was  not  known  where  the  building  was  to  be  erected:  Clusteau  y. 
Thompson,  2  Ohio,  114.  So  where  the  statute  was  that  "  every  person  who^ 
by  virtue  of  a  contract  with  the  owner  of  a  piece  of  land,  performs  work  or 
famishes  materials  especially  for  any  building,"  it  was  held  that  the  words 
"especially  for  any  building"  meant  materials  furnished  for  building  par- 
poses,  as  distinguished  from  general  or  unknown  purposes,  rather  than  that 
the  materials  should  be  furnished  for  any  particular  building:  Cotes  ▼.  Shoreyt 
8  Iowa,  416;  Atkins  v.  LUae,  17  Minn.  353. 

Bot  if  the  intention  of  the  statute  appears  to  be  that  a  particular  lot  or 
Imilding  be  contemplated  by  the  contract,  this  becomes  essential.  Thns 
where  the  statute  provided  that  "any  person  who  shall,  by  contract  with  the 
ofwner  of  any  piece  of  land  or  town  lot,  furnish  labor  or  materials  for  ereot- 
ing  or  repairing  any  building  on  such  land  or  lot,  shall  have  a  lien  upon  the 
whole  tract  of  land  or  town  lot,"  it  is  necessary  for  the  contract  to  refer  to 
some  psjrticnlar  tract  or  town  lot:  Burhhart  v.  Beisig,  24  III.  629;  ffammond 
T.  WeUSf  45  Mich.  11.  So,  under  a  statute  giving  a  lien  to  any  person  fur- 
mshing  materials  *'  for  the  oonatmetion  of  snch  building: "  Norton  v.  Carlisle, 
2  Disney,  184;  or  "  for  the  construction  or  repair  of  any  building  or  wharf: " 
Aoltonilr  ▼.  OraM  Chtreh,  2  GaL  90;  Houghton  v.  Blake,  5  Id.  240;  or  pro- 
Tiding  that  "  every  Inulding  erected  shall  be  subject  to  a  lien  for  the  payment 
«f  debts  eontncted  for  work  done  or  materialB  furnished  for  or  about  the 
enetiaa  or  oonstmction  of  the  same:"  Hills  ▼.  ElUott,  16  Serg.  &  R.  56.  In 
fmlisna^  tfaa  statatoiy  phrase  is,  "  for  the  ocmatmction  or  repair  of  any  bnild- 
iag;"  and  it  is  held  that  the  material-man  must  show  that  the  materials  were 
famished  for  the  partioolar  bnilding,  and  it  will  not  do  merely  to  show  that 
tbsy  w«rs  nasd  in  tfaa  boilding:  HiUy.  Sloan,  59  Ind.  186;  MUler  v.  Ros^ 
loom,  Id.  SIfi.  And  where  one  furnishes  building  material,  with  the  knowl- 
edge tiiat  it  is  to  be  need  in  the  oonstmction  of  a  partioolar  building,  and 
mDs  it  lor  that  purpose,  he  may  proenre  »  lien  on  the  building  without  any 
BMWS  dsfinite  or  speeifio  contract  or  agreement  that  the  building  material  shall 

bs  «ssd  in  the  constroction  of  the  bnildinf[:  Bturges  v.  Chrten,  27  Kan.  235. 
Ak.  Dm.  Vok  LZXIZ— IS 
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A  nukterial-man  mnrt  av«r  and  prove,  in  addition  to  averment  and  proof  ol 
BOtdoa  required  by  statute,  that  the  materials  were  faniished  by  him  ezpresdy 
lor  the  bulding.  It  is  not  sufficient  that  in  famishing  materials  for  the  ood- 
•traction  of  several  different  boildings,  on  a  general  aceoont  with  the  con- 
tractor, he  has  kept  an  itemized  aceoont  of  the  varions  materials  osed  in  each 
of  said  baildinga,  as  the  same  were  distribnted  by  the  orders  of  the  oontrador 
or  owner:  TalboU  ▼.  Ooddard,  55  Ind.  496.  "The  theory  of  the  law  ia^  thai 
credit  is  given  to  the  identieal  building  for  which  the  materials  are  famiahed 
or  upon  which  the  work  is  done.  Each  building  represents  a  distinct  and 
separate  security.  One  building  cannot  be  made  to  stand  as  the  security  for 
another.  In  truth,  each  building  stands  as  a  several  debt<»',  and  one  can  no 
more  be  made  to  discharge  the  debt  of  another  building  than  one  individual 
debtor  can  be  made  to  pay  a  separate  claim  owing  by  somebody  else  to  the 
same  creditor:"  Per  Elliott,  G.  J.,  in  McChrtw  v.  McCariy,  78  Ind.  498;  sea 
also  HiU  V.  Braden^  54  Id.  72.  It  must  be  alleged  and  proved  that  the  mate- 
rials were  furnished  for  the  particultf  building:  City  qf  CratqfiyrdtmXk  ▼. 
Lockhart,  58  Id.  477;  HiU  v.  Ryan,  54  Id.  118;  CUy  qf  CraufardsviUe  v.  Brw^ 
dagCj  57  Id.  262.  See,  however,  Oirard  Point  Storoffe  Co.  v.  Batitiwark  FomtF 
dry  Co.,  105  Pa.  St.  248;  DooliUU  v.  Pknz,  16  Neb.  153. 

Items  nxxd  hot  bb  Stated  in  Ck>irTRACT.  The  contract  need  not  isl 
oat  specifically  the  items  to  be  furnished.  It  is  proper  to  supply  the  mat^ 
rials  from  time  to  time  when  they  are  needed,  and  when  they  are  famiahed 
to  the  owner  to  charge  them  in  the  books  in  the  ordinary  manner:  Stoebodl 
V.  Carpenter,  27  Iowa,  119;  Jonea  v.  Stoan,  21  Id.  181.  Where,  however,  the 
statute  gives  a  lien  for  materials  furnished  on  a  contract  with  the  contractor, 
the  charges  should  be  made  in  such  manner  that  the  owner  may  ascertain  the 
liability  of  his  house,  upon  application  to  the  material-man,  before  he  paya 
the  contractor.  If,  however,  the  jury  are  satisfied  that  the  materials  wert 
furnished  for  and  about  the  erection  or  construction  of  the  building,  it  is  suf- 
ficient, and  therefore  the  manner  in  which  they  are  charged  is  not  fatal  to 
the  lien,  as  any  competent  evidence  that  they  were  furnished  upon  the  credit 
of  the  building  is  sufficient:  Woif  v.  Batchdder,  56  Pa.  St.  87;  Hommd  v. 
Lewis,  104  Id.  465. 

Whether  Materials  mrsr  be  Used  nr  Builoing:  Note  to  Odd  Fdkmsi 
IJall  v.  MoMaer,  64  Am.  Dec.  678,  679,  on  mechanic's  lien  for  materials  fur- 
nished to  be  used,  but  not  in  fact  used.  The  cases  are  in  conflict  upon  this 
point — one  line  of  authority,  contemplating  the  relation  of  the  owner  and  tbo 
material-man,  gives  the  latter  a  lien  for  materials  furnished  for  use  npon  the 
building,  though  not  in  fact  used;  and  another  line  of  authority,  contemplat- 
ing the  relation  of  the  various  lien  claimants,  gives  the  material-man  a  lien 
only  for  thoee  materials  actually  used  upon  the  structure:  Phillips  on  Me- 
chanics' Liens,  sec.  148.  In  addition  to  the  authorities  cited  in  the  note 
above  referred  to,  the  following  are  in  point:  In  Illinois,  a  lien  for  materials 
furnished  attaches  <mly  where  the  material  furnished  has  been  actually  used 
on  the  land  and  building.  There  most  be  not  only  a  contract,  but  an  actual 
use  of  the  materials  furnished:  Hwder  v.  Bkmehard,  18  HL  318;  S.  C,  68 
Am.  Dec.  547;  WilUama  v.  Chapman,  17  111.  423;  S.  C,  65  Am.  Dec  669; 
Ottty  V.  Caaey,  15  IlL  192.  A  lien  cannot  be  enforced  against  a  building  for 
materials  furnished  to  the  contractor,  but  not  put  into  the  building.  And 
the  declarations  of  the  contractor  are  not  evidenoe  against  the  ownor;  as^  for 
example,  dedantion  that  materials  porchased  w«rs  need  in  a  ptrtiailsff 
building:  Deardor^T,  EverharU,  74  Mo.  37,  ovenroliag  JforriaM  ▼.  Mamotdk^ 
40  Id.  664. 
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Oil  the  oUiv  band,  in  Kdn»dn  it  !■  lield  ffattk  tiia  lian  of  a 
far  mstamb  fnzniilMd  lor  tlw  erection  of  a  bnildiiigmider  an  agreement  witk 
tba  contraeior  extendi  to  inch  material!  aa  are  need  in  or  deHvered  at  the 
kdldiBg  for  nee  therein:  Softer  y.  DoUe,  17  Keb.  631;  Ma/rrtntr  ▼.  PaaBkm^ 
U.e34 

MxAimio  07  Word  "  Matxbialb^"  and  What  It  IiroLnDn.— The  word 
"materials "  la  nnivenally  uaed  in  the  etatute,  and  it  eometimea  beoomea  a 
^neitioQ  whether  articles  furnished  are  properly  included  in  this  worcL  A 
Eair  and  reasonable  construction  of  the  phrase  **  materials  furmshed  for  a 
building  '*  is  all  such  materials  as  ordinarily  enter  into  or  are  used  in  the  ooB- 
itructiuo  of  buildmga,  and  whicli  are  expressly  or  impliedly  within  the  terms  of 
the  building  contract  l>ctwecn  the  owner  and  the  contractor.  So  if  the  build* 
ing  contract  requires  the  blasting  and  removal  of  rock  upon  the  land  prepara- 
tory' to  building,  the  powder  and  fuses  necessarily  used  for  this  purpose  are 
smbraoed  within  the  term  ''materials:"  Hazard  Pcwder  Co,  ▼.  Byrjiea,  12 
Abb.  Pr.  469;  S.  C,  21  How.  Pr.  189.  lightning-rods  are  within  the  pro- 
tection of  the  lien  where  the  statutory  phrase  is  "any  materials  furnished 
for  building:  **  Quimby  v.  Sloan^  2  £.  D.  Smith,  594.  So»  under  the  phrase 
"any  materials,  machinery,  or  fixtures:'*  Harris  v.  SchuUz,  64  Iowa,  539. 
Bot  under  a  statute  giving  a  lien  for  materials  and  labor  '*  in  building,  alter- 
tog,  repairing,  or  ornamenting  "  a  house,  it  was  held  that  a  lien  was  not  given 
far  materials  and  labor  furnished  in  placing  lightning-rods  on  a  house:  Drew 
r.  i/dton,  81  HI.  498.  A  mechanic's  lien  attaches  for  stage-machinery, 
•oeneiy,  and  aeata  fnmiahed  for  and  placed  in  a  theater:  Halley  v.  AUowajf^ 
10  Lea»  523;  Orew€^  v.  AUoway,  3  Tenn.  Ch.  584.  And  under  a  statute  giv« 
ing  a  hen  on  a  mine  for  "timber  or  other  materials  to  be  used  in  or  about 
the  mine,"  powder,  steel,  and  candies,  being  indispensable  materials  for  work- 
ing the  mine,  are  clearly  within  the  statute:  Keystone  Min.  Co,  v.  OaUagktr^ 
5  CoL  23.  So  a  hcnsting  apparatus  necessary  for  and  used  in  the  erection  of 
4  building  ia  indnded  in  the  statute:  Dkoon  v.  La  Forge,  1  K  D.  Smith,  722; 
tee  aUo  Rkhardsfm  v.  Koek,  81  Mo.  264.  So  of  an  elevator:  Sdienck  v.  Uber^ 
81  Pa.  St.  31.  A  lumber  dealer  may  have  a  lien  for  lumber  supplied  to  make 
•helves  for  a  vanlt  which  was  a  part  of  the  original  plan  of  the  building  where 
the  statute  subjected  every  building  to  a  lien  for  the  payment  "of  all  debta 
oontracted  for  work  done  or  materials  furnished  for  or  about  the  erection  or 
eoutroction  of  the  same: "  Marker  v.  Conrad,  12  Serg.  &  R.  301.  And  un- 
der a  statute  subjecting  a  homestead  to  mechanics'  liens  "  for  the  erection  of 
improvements  thereon,  or  for  labor  performed  for  the  owner  thereof,  in  im- 
(Toring  the  property,"  a  lien  attached  to  the  homestead  for  the  value  of 
lumber  furnished:  OuUedge  v.  Preddy,  32  Ark.  433.  The  word  "lumber" 
hss  been  constmed  to  embrace  shingles:  Oroee  v.  Eden,  53  Wis.  543;  and  the 
wofd  "timber,"  railroad  ties:  KoUock  v.  Parcher,  52  Id.  393. 

Lav  lOK  Maohimkbt. — Machinery  furnished  for  the- operation  of  amanu- 
fKtory,  or  for  mannfactnring  purposes,  and  put  into  a  building,  will  not 
srdinarily,  under  the  atatntes  giving  a  lien  for  "  materials  "  furnished  in  the 
coDstraetion,  repeir,  etc,  of  a  building,  give  a  lien  upon  the  building  to 
^lich  it  is  attached,  but  some  more  definite  intention  of  the  legislature  to 
tins  effoet  must  be  expressed:  WhUe  v.  Chaffin,  32  Ark.  68;  Cohen  v.  Hager^ 
X)  Id.  28;  Rom  ▼.  Peme,  29  Conn.  256;  E.  T.  Iran,  Mfg,  Co,  v.  Bynum,  % 
flaesd,  268;  Greemnod  ▼.  Tetmeaau  Mfg.  Co,,  2  Swan,  130.  Where  the  stat- 
ate  piondea  that  every  bnilding  "  shall  he  subject  to  a  lien  for  the  payment 
el  all  debta  oontracted  for  work  done,  or  mat^^rials  fnmiahed  for  or  about  the 
V  oonatmction  of  the  same,"  and  the  aot  ia  amended  afterwards  so 
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M  to  extend  it  to  every  steam-engme,  coel-breaker,  fixtuze^  or  mMbinvy; 
etc.,  in  and  about  mills  of  any  kind,  etc.,  and  the  original  law  gare  a  1^ 
only  for  new  erectionfl,  the  amended  statute  does  not  extend  tiie  lien  te 
alterations  and  changes,  sad  so  no  lien  upon  the  building  is  given  where  nav 
machinery  or  fixtures  are  snbstitated  instead  of  those  formerly  in  the  buildf 
ing:  SwnmervUle  v.  Wann,  37  Pa.  St.  182;  Ha^eU  v.  OUlapie,  96  Id.  871 
{**  work  done,  or  materials  famished  for  or  about  the  repair,  altentioii  o(  ot 
addition  to  any  house  or  other  building  "). 

In  some  states,  however,  express  provision  is  made  for  a  lien  for  maehinfliy 
placed  upon  land,  or  else  the  ^-riaHng  statute  is  construed  to  indnde  auch  a 
lien.  A  statute  providing  a  lien  for  materials  furnished  in  "the  oonstruetioa 
or  repairing  "  of  a  building  was  held  to  give  a  lien  to  a  vendor  of  machinery 
which  was  sold  for  the  purpose  of  being  placed  in  the  building  owned  by  the 
vendee,  with  a  view  of  converting  it  into  a  manu&ctory,  and  was  actoallj 
used  for  that  purpose:  DonaMie  v.  Cromourtie,  21  GaL  80;  but  see  Pennsylvania 
cases  just  above  cited.  Machinery  manufactured  and  sent  to  the  owner  and 
set  up  by  the  latter  wiH  famish  the  basis  of  a  mechanic's  lien:  Oreai  Wtttem 
Mfg,  Co,  V.  Hunter,  16  Neb.  32;  see  also  Parrith  v.  Baataar^t  -^PP^  83  F^ 
St.  111.  And  where  the  statute  gave  a  lien  "  to  all  persons  doing  work  for, 
on,  or  about  the  erection,  construction,  or  repair  of  any  engine,  etc.,  or  foi 
boring,  drilling,  or  mining,"  etc.,  a  person  who  contracts  to  drill  an  oQ  well 
•«nd  to  famish  tools,  rope,  fael,  etc.,  to  be  used  in  the  drilling  may  file  a 
^tien  therefor:  Vandergri/t  <&  Forman's  Appeal^  Id.  131.  Under  statutes  giv- 
ing liens  for  machinery,  the  machinery  must  generally  be  attached  to  and 
'become  a  part  of  the  realty:  Orave»  v.  Pierce,  63  Mo.  ^23;  Schofield  v.  Siimif 
•69  Ga.  637;  London  v.  Coleman,  Id.  664.  The  machinexy  must  have  bees 
\i8ed  in  the  construction  of  the  building,  or  have  become  fixtares  in  the  build- 
ing: Rkhardaon  v.  Koch,  81  Mo.  264.  A  mere  vendor  of  machinery  whick 
may  or  may  not  go  into  a  building  has  no  lien  under  the  statute  providing  a 
lien  for  every  person  "who  shall  construct,  repair,  or  put  up  any  machinery 
upon  such  land.'*  The  contract  should  relate  to  the  land  and  be  performed 
upon  it:  Stoul  v.  Sawyer,  37  Mich.  316;  see  Turner  v.  Weniwortk,  119  Masa 
469.  The  term  "machinery,"  in  a  statate  giving  a  lien  to  " every  persoii 
who  shall  furnish  any  machinery  or  fixtures  for  any  building,**  et&,  does  not 
include  a  sausage-grinder  or  coffee-mill  sach  as  families  use;  though  if  a  per> 
son  should  fit  up  a  sausage-grinding  establishment,  or  a  house  for  grinding 
coffee  with  machines  for  this  purpose,  he  might  have  the  benefit  of.  the  lieni 
White  V.  CJiaffin,  32  Ark.  70.  This  statute  will  include  machinery  for  a 
building  already  built  as  well  as  for  one  in  process  of  erection:  Id.  Items 
furnished  for  repairs  come  fairly  within  a  continuing  agreement  to  furnish 
whatever  shall  be  required  in  the  way  of  fixtures  and  machinery  for  a  maau* 
factory,  and  may  properly  constitute  a  part  of  an  account  filed  for  a  lien* 
Allen  V.  Frumei  Min.  Co.,  73  Mo.  688. 

Material-mai?  should  See  that  ^Iaterials  CoBRBSFOin>  nr  QuAirnn 
AND  QuAUTT  with  the  character  of  the  building  for  which  they  are  intended, 
where  the  statute  permits  him  to  furnish  the  materials  to  the  contractor  on 
the  credit  of  the  building.  It  is  his  duty  in  such  case  to  see  that  the  materiale 
are  appropriate  for  the  erection  of  such  a  building  as  is  contemplated  by  the 
contract,  and  that  they  are  not  inordinate  in  quantity,  and  it  is  competent 
for  the  owner  to  show  that  the  amount  of  materials  charged  in  the  material* 
man's  account  is  greatly  more  than  could  have  been  used  in  the  building,  or 
that  the  materials  furnished  were  unfit  for  use  upon  the  building  contraoted 
to  be  oonstrocted:  DiMuon  CcXkqt  v.  Chmrck,  1  Watts  &  S.  482;  Harimr. 
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27  Fk  St.  611;  Ba^  v.  Mole,  9  Fhil&.  118;  Campbear.  Seaife,  1  Id. 
187;  ^Wqr  ▼.  Aiger,AE.  D.  Smith,  719;  Latrdv.  Mwman,  32  Minn.  358.  Bat 
a  BiAtanil-man  is  not  bound  to  inqnire  into  the  character  of  materiala  which 
tli0  eoDtract'tr  hu  agreed  with  the  owner  of  the  bnildiag  to  une  in  ite  con« 
fltmtrtioti,  wliere  the  iiiateriaU  famished  are  of  the  kind  that  would  induce  a 
oarsfal,  pmdent,  and  skillfal  man,  acquainted  with  the  hoilding,  to  beliere 
that  they  coold  be  need  in  ita  erection,  and  if  they  could,  in  fact,  be  uaefally 
enploywl  in  its  oonrtnietion:  Odd  FtUwoi  Hall  v.  Uamer,  24  Pil  St  607;  a 
CLp  64  Am.  Dec  675.  And  if  the  luatenala  be  famished  upon  the  order  oi 
tli0  owner,  these  roles  will  not  apply;  for  he  of  course  may  pledge  his  own 
property  for  any  kind  of  materials:  Harland  v,  Scmd,  27  Pa.  St.  611.  And 
when  the  nuLt(*rials  are  withm  the  scope  of  the  contract,  the  material-man 
will  have  his  lien,  whether  they  were  used  in  a  nsual  or  necessary  manner,  or 
aot:  Harhery.  Comrad,  12  Serg.  &  R.  301. 

Lnn  lOB  Materials  aud  Lixns  iob  Labor  are  placed  upon  the  same 
CfMi^Mig  One  lien  has  no  preference  over  the  other,  and  the  prooeeds  should 
b0  disftribnted  pro  raia:  Moxky  ▼.  Shepard,  3  Gal.  64;  Buqfidd  ▼.  Wheeler,  14 
AQeOv  139.  Nor  has  one  kind  of  materials  any  preference  over  anotheri 
Jnmet,  2  R.  I.  27a 

On  If^jMMBiiXNo  Materials  wor  Unlawvul  Steuoturb,  such  as  a  nine* 
allay,  but  who  was  unaware  at  the  time  that  the  structure  was  to  be  pat 
to  aa  onlawfnl  use,  will  not  lose  his  lien:  Dorsey  t.  Langworthy,  3^Greene, 
S41:  sea  BUkop  v.  Honey,  34  Tex.  245;  Phillips  on  Mechanics'  Liens,  sec  1G3. 
On  AnTABGEVo  MoHXT  TOR  MATERIALS  HAS  No  LiEN.  One  who  ad- 
vsBoaa  DMoey  as  a  loan,  althongh  it  is  ezpreisly  for  the  purpose  of  paying 
lor  materials  and  labor  derotad  to  the  erection  of  a  building,  can  claim  ne 
of  the  lien  law,  as  the  liens  prorided  for  therein  are  exdosiTely  for 
ity  of  material-men  and  laborers:  Ood^roy  t.  CaldweU^  2  GaL  489j 
a  C,  66  Am.  Dec  360;  Weathenby  y.  Sleeper,  42  Miss.  741;  Dart  v.  May* 
€0  Ga.  104;  Oayhrd  ▼.  Lauffhridge,  50  Tez.  573^  And  one  who  guar^ 
a  debt  for  Inmber,  and  afterwards  pays  it,  has  no  right  to  a  lien  ca 
tba  boilding  upon  which  the  lumber  was  used:  Buggke  ▼•  Bkuik,  16  HL  App. 


Takixo  Pkouissort  Kote  tor  Debt  Secured  bt  Mechanic's  Lien, 
■mcT  UPON  LiEN:  Bcuky  v.  Hvll,  78  Am.  Dec  706,  and  note  709;  note  te 
OoUi  ▼.  Oay,  41  Id.  221-224;  SteambotU  Charlotte  y.  Hammond,  43  Id. 
686,  and  note  639.  Issuance  of  attachment  for  the  same  debt:  Bretman  ▼. 
Swamy,  76  Id.  607,  note  508.  In  Btere  y.  Knapp,  5  Ben.  108»  it  was  held 
tiiat  taking  prominory  notes  for  the  debt  does  not  extinguish  it  and  ayotd 
the  lisDy  unless  it  is  so  expressly  agreed;  and  the  remarks  made  in  the  prin« 
c^al  ease  were  said  to  hays  no  application. 

Mbobahio'e  Lxek  Aora  bhoulo  be  Liberally  Constbxjbd:  JfMtaKfen  t. 
i>Bai^  48  Am.  Dec  84. 

Thb  principal  case  is  cited  to  the  point  that  the  material-man  most 
aver  and  proye  that  the  materials  were  f umished  by  him  expressly  for  the 
bnSding,  and  it  is  not  sufficient  that  they  were  used  in  the  building:  TaJboti 
T.  Ooddard,  66  Ind.  602.  A  joint  claim  cannot  be  supported  by  proof  of  a 
right;  one  building  cannot  be  made  to  discharge  the  debt  of  an* 
M€Pmo  V.  McCarty,  78  Id.  498.  In  Larkina  y.  Bkhnnan,  42  Conn. 
\f  natflriab  were  furnished  under  separate  contracts  for  two  houses  that 
being  oonstmctad  by  the  same  builder  upon  adjoining  lots,  one  being 
abost  six  weeks  before  the  other.    Ko  separate  aooooat 
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kept  of  the  materiali  fniniBhed  to  either  hoaae,  and  it  oonld  not  be 
tained  how  mnch  had  gone  into  either.  The  material-man  filed  a  smg^  lim 
on  the  two  honaee  by  a  certificate  atating  the  whole  amoont  fumiahed  for 
the  twa  This  was  held  to  be  a  void  lien.  The  court  coold  not  dintingniah 
the  case  from  the  principal  case,  and  held  it  to  be  immaterial  that  there  was 
an  nnderstanding  between  the  parties  that  there  should  be  one  lien  on  bofeli 
houses.  But  where  a  block  of  buildings,  comprising  sereral  dweUing-faooBSiy 
Is  ereoted  upon  a  single  lot^  and  work  is  done  upon  it  as  a  whole  under  jam 
entire  ocntraet^  the  builder's  lien  extends,  as  a  single  lien,  to  the  wliolie  bloeki 
BraboBon  t.  Allen,  41  Conn.  364,  distingnishing  the  prinoipal 
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AiXEOATioir  or  Duty  or  Liabilxtt  in  Dbclabation  is  or  Ko  Ayah.,  unlii 
the  fmctB  necessary  to  raise  it  are  stated.  It  is  but  the  statement  of  • 
legal  inference  never  traversable  and  of  no  avail  in  pleading.  Such  delaol 
is  not  cured  by  verdict. 

Gau  Company  mat  Rktose  at  Plkasurb  to  Sufflt  Gas  to  Consumse  in 
the  absence  of  any  contract  or  special  'provision  in  the  charter.  ICaker 
of  gas  is  subjected  to  no  greater  duties  and  liabilities  than  the  manufao* 
turers  and  vendors  of  other  commodities. 

Declaration  in  AcnoN  aoainst  Gas  Company  ior  Cdthno  oft  Flaix- 
Tinr's  Gas  Supply,  alleging  that  the  gas-pipes  of  the  plaintiff  and  d^ 
fendant  were  united,  and  up  to  a  specified  time  defendants  had  snppUad 
plaintiff  with  gas  by  means  of  such  pipes  and  had  been  paid  for  it,  and 
that  plaintiff  desired  to  take  defendants'  gas,  and  was  ready  and  willing 
to  pay  for  it  as  before,  and  that  it  was  the  duty  of  the  defendants  to 
supply  plaintiff  with  gas,  but  that  they  maliciously  shut  off  the  gas  and 
refused  to  supply  him — states  no  title  or  right  of  recovery,  and  is  not 
cured  by  verdict;  and  after  verdict,  judgment  will  be  arrested  on  the 
ground  of  the  insuffidenoy  of  the  declaration.  Had  the  plaintiff  d^ 
clared  upon  a  contract  to  supply  him  with  gas  until  reasonable  notioa 
given  of  an  intention  to  discontinue,  the  jury  might  perhaps  have  fomnd 
such  contract  and  its  violation;  but  the  mere  allegation  of  duty  is  of  ae 
avaiL 

Allegation  that  One  did  Malicioubly  and  Wantonly  Sombxhino  Ha 
UAD  Right  to  do  states  no  caose  of  action.  Motive  for  doing  a  lawful 
act  is  immaterial. 

VntDicr  in  Favor  or  Pleader  Estabushbs  Truth  or  All  ms  MAT^^tAT 
Allegations  or  Fact,  and  nothing  more,  and  when  a  fact  material  ta 
the  plaintiff's  right  of  reoovery  is  omitted  altogether  from  his  declara- 
tion, or  is  not  so  connected  with  other  facts  which  are  stated  that  the 
latter  cannot  be  proved  without  proving  the  former,  the  verdict  of  tha 
Jury  ascertains  nothing  in  regard  to  such  omitted  fact^  and  cannot  aid 
the  declaration. 

Cask  for  Bhutting  off  gas  from  the  plaintiff's  rooniB.  Ver- 
dict for  the  plaintiffi  and  motion  in  arrest  of  judgment  by  tba 
defendants  for  the  insufficieney  of  the  dechiration.    This 
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tion  was  reserved  for  the  advice  of  this  court.    The  opinioQ 
•tales  the  case* 

WaiU  and  Crosby j  in  support  of  the  motion. 
HaUey  and  Chadwiekj  contra. 

By  Court,  BAKroBDy  J.  This  is  a  motion  in  arrest  for  the 
insufficiency  of  the  declaration.  There  are  two  counts,  but  in 
all  their  material  all^ations  they  are  substantially  alike,  and 
the  same  questions  arise  on  both  of  them. 

The  plaintiff  alleges  that  the  defendants  were  a  corporation, 
created  for  the  purpose  and  engaged  in  the  business  of  mak- 
ing, distributing,  and  selling  illuminating  gas,  and  that  they 
had  laid  down  their  main  pipes  in  the  streets  and  lanes  of  the 
city  for  the  conveyance  of  gas  to  their  customers;  that  the 
plaintiff's  rooms  had  been  fitted  up  with  gas  pipes  and  fix- 
tures, connected  with  the  defendants'  main  pipes,  and  that  for 
some  time  immediately  prior  to  the  fifteenth  of  November, 
1858,  the  defendants  had  by  means  of  said  pipes  supplied' the 
plaintiff  with  gas  for  lifting  said  rooms  for  a  certain  reason- 
able compensation  paid  therefor,  and  that  the  plaintiff  desired 
to  continue  to  light  his  said  rooms  with  gas  as  aforesaid,  and 
was  ready  and  willing  to  pay  to  the  defendants  a  reasonable 
compensation  for  the  same,  and  to  abide  by  all  the  reasonable 
rulea  and  regulations  of  said  company,  and  requested  the  de- 
fendants to  continue  to  supply  said  rooms  with  gas;  and  that 
it  then  became  and  was  the  duty  of  the  defendants  to  continue 
to  supply  the  plaintiff  with  gas  for  the  purposes  aforesaid  on 
the  conditions  aforesaid;  yet  that  the  defendants,  not  regard- 
ing their  said  duty,  but  contriving  and  intending  to  vex  and 
annoy  the  plaintiff  in  the  use  and  enjoyment  of  his  said 
premises,  maliciously,  wantonly,  and  without  any  justifiable 
cause,  and  contrary  to  the  mind  and  will  of  the  plaintiff,  re- 
iused  to  supply  the  plaintiff  with  gas,  and  shut  off  the  same 
from  entering  the  gas-pipes  of  said  rooms,  etc.;  by  reason 
whereof,  the  plaintiff  has  been  deprived  of  the  means  of  light- 
ing said  rooms  with  gas,  and  of  the  use  and  enjoyment  of  said 
gas-fixtures,  and  has  been  put  to  great  expense  in  providing 
other  means  of  lighting  said  rooms,  etc. 

No  contract  for  the  supply  of  gas  for  an  indefinite  period  is 
alleged  to  have  been  made  by  the  defendants,  nor  indeed  any 
contract  at  all.  The  entire  foundation  of  the  plaintiff's  claim, 
as  it  is  set  out  in  this  declaration,  rests  upon  the  supposed  legal 
duty  or  obligation,  independent  of  any  contract,  to  continue 
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necessary  or  natural  connection,  and  the  one  may  be  prored 
without  giying  any  evidence  of  the  other.  And  yet,  in  the 
case  last  supposed,  it  would  be  the  duty  of  the  jury  to  giTS 
their  verdict  for  the  plaintiff,  although  a  judgment  for  him 
thereon  would  be  erroneous;  the  province  of  the  jury  being  to 
decide  whether  the  material  allegations  in  the  declaration  are 
true  or  fsilse,  and  to  render  their  verdict  accordingly. 

The  verdict  of  the  jury  in  favor  of  the  pleader,  therefine* 
establishes  the  truth  of  all  those  material  allegations  of  iSusi 
which  the  pleader  makes,  and  nothing  more.  And  when  « 
fact  material  to  the  plaintiff's  right  of  recovery  is  omitted  from 
his  declaration  altogether,  and  is  not  so  connected  with  othw 
facts  which  are  stated  that  the  latter  cannot  be  proved  without 
proving  the  former,  the  verdict  of  the  jury  of  course  ascertains 
nothing  in  regard  to  such  omitted  &ct,  and  cannot  aid  tba 
declaration. 

This  seems  to  be  the  logical  as  well  as  legal  corollary  from 
the  settled  propositions,  that  no  evidence  is  admissible  to  prove 
any  fact  not  stated  in  the  pleadings  and  involved  in  the  issue, 
and  that  the  court  will  never  presume  that  illegal  evidence  was 
received  upon  the  trial:  Stephen's  PI.  167  et  seq.;  Gould's  PL 
496  et  seq. 

In  the  case  at  bar,  the  title  or  right  of  recovery  set  up  by  the 
plaintiff  in  his  declaration  is  the  supposed  duty  or  obligation 
imposed  upon  the  defendants  by  law  to  supply  the  plaintiff 
with  gas,  and  the  facts  out  of  which  that  duty  is  claimed  to 
have  arisen  are,  that  the  gas-pipes  of  the  plaintiff  and  the 
defendants  were  united,  that  up  to  a  specified  time  the  defend* 
ants  had  supplied  the  plaintiff  with  gas  by  means  of  such 
pipes  and  had  been  paid  for  it,  and  that  the  plaintiff  desired 
to  continue  to  take  the  defendants'  gas,  and  was  ready  and 
willing  to  pay  for  it  as  he  had  done  before;  which,  as  we  have 
already  said,  is  the  statement  of  no  tiUe  at  all,  for  on  these 
facts  the  law  raises  no  such  duty  or  obligation  as  the  plaintiff 
claims. 

We  think  the  motion  in  arrest  ought  to  prevail,  and  we  ad* 
vise  accordingly 

In  this  opinion  the  other  judges  oonouiiM. 

Q<As  OoMPAirT,  or  Absbvcs  of  AirriBDro  to  OosTmAsr  nr  m 
VAT  Makb  ahb  Sill  Gab,  fix  ite  own  prioe^  aad  ohooM  its  own 
Uka  tlie  maan^ctorer  of  aaj  other  wtida.    Qm  need  not  bo  fnmlihod  to  •!! 
living  along  the  line  of  the  oompeny'e  pipai^  even  if  areeeooable  eoea* 
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be  tendflMd:  /Vtfermi  Oob  Uf^  Ckk  ▼.  Brady .  12  Am.  Dw.  MH 
Hm  dstiM  of  gM  wnpMiiiw  am  tnttfted  in  the  note  to  Bkepard  ▼.  MUwamhm 
6te  X^  C^,  70  Id.  486^480,  dtiag  the  piinoipU  OMO  at  piige  480. 

PujoxDia  flHOULD  SxAn  Fi0i%  vov  LnmonroBi:  G^tmh  ▼•  PafciMr,  76 
Deo.  48^  end  note  486L    A  d^w*1wretiioin  fflintMi>*^'*g  %  ben  iitelmitMil  of  ft 
of  bnr,  witfaoat  en  ellegetion  of  leoti  eafloieiat  to  wanmnt  the  oob- 
iedemninUe:  ^fcpr. RifpiMt^ <0 Midh. m oitbg thejriae^ oeee. 

0Bnon  CuBBD  BT  ▼■BDjOTi  Aflpar  ▼.  Ckngt  09  Am.  Dee.  814^  and  note 


%  bh  Movitb  0  Amutuwi  It  n 
bat  where  %  ooq^otetioa  obtaine  title  to  |iruperty  for  the  iole 
fipoeeof  making  n  malioiona  nee  of  it^  the  motiTe  beoomee  material  ae  affeot- 
iOf  tiM  qoeetion  of  the  power  of  the  oorponitioa:  Oemm  Oo*  ▼.  Bpragm  Mfg. 
Cbk.,  94  Ooon.  64O9  diatingniahing  the  principal  oaee.  And  n  dedaration 
■Ili|;iiig  that  the  plaintiff  had  ocntraoted  witii  a  town  to  keep  n  highway  in 
lepeir,  and  tliait  the  defendant^  intending  to  injure  the  plainti^  depoeited  a 
itilj  of  stone  and  rablnah  on  the  road,  by  which  the  road  was  injnred  by 
ohatenetion  of  a  drain,  and  the  conseqaent  flow  of  water  over  the  road^ 
tiw  plaintiff  anbjeoted  to  great  ezpenae,  was  good  on  demurrer:  McNar§ 
«»  CkmAmMm,  84  Conn.  884,  distingniahing  the  prinoipal  oase^  vhioh  w*t 
hf  eonnsol  to  tiie  point  that  the  injury  was  too  remote. 
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(hr  AmjOATXON  ior  IvjuKcnoN,  Chanokllob  mat  Go  ihto  ConmammA* 
noir  ov  MxBiTB  m  diicloBed  in  the  bill,  and  whioh  are  intrinflio  and 
dependent  npon  ite  ezprees  ellegatione  end  chaigee. 

(hr  Motion  iob  Jsjxmcnov,  Court  will  not  Oommr  Iibklv  to  poiate  ct 
qneetione  that  may  arise  at  the  final  hearing. 

JVDOMXNT    IN    EjKCTMBMT    IS    CklNCLUSIVB    AGAINCT    DXTBNI^ANT    IOB  AUL 

Pbofitb  aocmed  since  the  date  of  the  demise  stated  in  the  dedarmtioo 
in  ejectment;  bat  if  the  plaintiff  snee  for  antecedent  profits^  the  defend- 
ant may  make  a  new  defense. 
Biobt  to  Mbsnb  PBorm  is  Nbcbuabt  Oonsiquxncb  ov  Rbootbbt  di 

EjBCnOENT. 

Babpmknt  iob  Pubuo  in  Strbbt  Didioated  to  Crnr  n  Rbal  FBANODia 
holden  by  the  corporation  for  the  benefit  of  all  the  dtiaens. 

Crt,  likb  iNDrviDUAL,  HAS  RiOHT  TO  RioovBB  Mbsnb  PBOim  alter 
recovering  in  ejectment  possession  of  street  and  wharves  erected  by  de- 
fendant at  the  end  thereof. 

Crrr  having  Powbr  to  Bbect  Whabv  mat  Imfosb  Toll  iob  Uo  thbbbov. 

Plaintifi,  aitib  Rsoovbbt  in  Ejbctmsnt,  cannot  Tubn  his  Action  at 
Law  fob  Mksni  PROirrs  into  Suit  in  Equitt,  and  bring  a  bill  for  an 
aooouDt  of  the  profits,  except  in  the  case  of  an  infant^  or  some  other  very 
particular  circumstances,  including  all  oases  which  involve  an  equity* 
which  the  plaintiff  cannot  make  available  at  law. 

8uiT  in  Equitt  Libs  iob  Account  op  Mksnb  Pboiits,  after  reoovcfy  in 
ejectment,  where  bill  shows  right  to  discovery  and  relief  in  a  matter  oon- 
nectod  therewith,  for  equity,  having  obtained  jurisdiction  to  this  extent^ 
will  proceed  to  settle  finally  the  whole  merits  of  the  cause. 

Whkbs  Facs  01  Bill  Shows  Case  Rarrid  bt  Statute  op  Limitation^ 
and  no  circumstances  are  stated  which  take  the  case  out  of  the  operation 
of  the  act,  the  defendant  may  take  advantage  of  it  by  demurrer,  and  is 
not  bound  to  plead  or  answer. 
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To  JumFT  Absbv,  vt  LfJUNcnoN,  ot  EzscmoN  ov  Digebb  ov  Cbait- 
CBKT  ettablkhing  oertain  claims,  it  mnst  be  ahown  that  the  applioaat 
has  ft  prior  right  which  he  haa  not  loet  by  laches. 

Bill  in  equity  against  Cnrtis  and  others,  trustees,  directors, 
and  receivers  of  the  Apalachicola  Land  Company.  The  bill 
alleges  that  the  Apalachicola  company,  being  the  owners  of  a 
large  tract  of  land,  in  1836  laid  out  a  town  upon  the  tract 
known  as  the  city  of  Apalachicola,  which  then  had  a  consid- 
erable population.  That  the  company  laid  out  and  surveyed 
streets  and  squares.  That  a  map  of  the  town  was  prepared, 
and  after  being  duly  accepted  by  the  company,  was  presented 
to  and  adopted  by  the  city  council.  Large  sales  of  land  were 
made  with  reference  to  this  map  which  left  open  the  streets 
leading  to  the  river,  and  there  was  as  complete  a  dedication  of 
the  land  near  the  river  in  the  direction  of  the  streets  as  of  the 
streets  themselves.  In  1837  the  company  sent  an  agent  to  the 
town  to  *^  report  upon  the  situation  of  the  property."  This  agent, 
who  was  also  the  president  of  the  board  of  directors  of  the 
company  and  had  possession  of  what  purported  to  be  the 
original  map  of  the  town,  made  an  alteration  in  it  by  making 
the  lines  of  the  wharf  property  extend  across  the  streets  and 
filling  up  the  vacant  space  at  the  end  of  the  streets  by  lines 
of  his  own  creation.  The  design  of  this,  it  was  charged,  was 
to  revoke  the  grant  previously  made  to  the  city,  and  the  altera- 
tioa  was  an  unauthorized  falsification  of  the  muniment  by 
which  purchasers  held  their  lots.  The  company  then  took 
possession  of  the  land  at  the  end  of  these  streets  and  erected 
wharves,  from  which  it  received  revenue  and  profits.  The 
company  continued  in  possession  until  1850,  when  the  city  of 
Apalachicola  brought  ejectment  for  the  land  and  recovered 
judgment.  The  bill  further  charges  that  the  company  is  in- 
debted to  the  city  of  Apalachicola  in  the  sum  of  about  twenty 
thousand  dollars  for  the  use  and  possession  of  the  property. 
That  the  city  would  have  commenced  action  at  law  to  recover 
the  same  but  for  the  fact  that  one  Andrew  S.  Garr,  who  had  a 
claim  against  the  company,  filed  a  bill  against  the  trustees  of 
the  company  and  others,  praying  that  the  court  would  execute 
the  trust  instead  of  the  trustees,  whereupon  a  receiver  was  ap- 
pointed to  take  charge  of  and  sell  the  property  of  the  company, 
and  he  had  sold  the  lands  of  the  company  and  held  the  pro- 
ceeds thereof.  That  the  trustees  of  the  company  are  non-resi- 
dents, and  these  proceeds  constitute  the  only  property  of  the 
trustees  or  of  the  company,  and  upon  a  distribution  thereof 
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the  same  would  be  entirely  dissolved,  and  these  funds  are  tho 
only  means  for  the  satisfaction  of  the  city's  claim.  That 
although  there  has  been  an  agreement  for  the  distribution  of 
these  proceeds  among  certain  interested  parties  and  a  decree 
founded  thereon,  this  decree  should  not  be  given  effect  to  the 
prejudice  of  the  city's  claim.  The  bill  prays  an  injunction  of 
the  distribution  of  these  funds  until  the  city's  claim  for  mesne 
profits  is  satisfied.  That  the  altered  map  be  delivered  up  and 
canceled,  and  declared  to  be  false,  and  its  use  be  enjoined  on 
the  trial  of  any  suit  by  the  company.  That  the  court  direct 
an  ascertainment  of  the  amount  of  rents  and  profits  to  which 
complainant  is  entitled,  render  a  final  decree  therefor,  and 
order  the  same  to  be  paid  out  of  the  fiind  in  the  hands  of  the 
receiver  or  other  officer  of  the  court  in  case  Garr  or  the  defend- 
ants who  have  received  the  same  be  made  liable  therefor  and 
a  decree  pass  against  them  to  that  effect.  A  motion  for  the 
injunction  as  prayed  was  denied  by  the  chancellor  and  the 
complainant  thereupon  appealed. 

Thomas  Baltzelly  for  the  appellant. 
M,  D,  Papy^  for  the  appellee. 

By  Court,  Forward,  J.  The  bill,  it  will  be  seen,  is  filed  in 
this  case  for  the  purpose  of  restraining  the  use  of  the  map, 
alleged  to  have  been  fraudulently  altered,  for  any  purpose 
whatever,  against  the  city,  and  for  the  recovery  of  mesne 
profits  after  judgment  in  ejectment,  and  for  the  recovery  of  the 
costs  of  said  suit  in  ejectment. 

The  main  question  is,  whether  the  bill  makes  out  a  prima 
facie  case — such  a  case  as  required  the  chancellor,  on  the 
application  for  said  injunction,  in  the  exercise  of  legal  discre- 
tion according  to  the  rules  of  equity  and  good  conscience  and 
practice  of  the  court,  to  grant  said  injunction,  or  in  other 
words,  whether  the  chancellor  erred  in  refusing  to  grant  said 
injunction. 

'^he  rule  of  law  is,  that  on  the  application  for  an  injunction, 
<>  "vmncellor  may  go  into  the  consideration  of  the  merits  at 
Ok^clbsed  in  the  bill,  and  which  are  intrinsic  and  dependent 
upon  its  express  allegations  and  charges:  Rase  v.  Hamilton^  1 
Desau.  137;  and  this  court,  in  the  case  of  Yonge  v.  MeCon^ 
iek,  3  Fla.  869  [63  Am.  Dec.  214],  held  it  also  to  be  a  role  of 
practice  that,  ^^on  a  motion  for  an  injunction,  the  court  will 
not  commit  itself  to  points  or  questions  that  may  arise  at  tlie 
final  hearing." 
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It  10  nnneoeBsary  to  consider  so  much  of  the  bill  as  sets  forth 
the  alteration  of  the  map,  and  asks  the  restraining  of  the  use 
of  the  same,  as  also  the  restraining  of  suits,  only  so  far  as  the 
tame  gives  jurisdiction  to  this  court  for  that  purpose,  and  the 
consideration  of  the  use  that  may  be  made  of  said  map  in  any 
recoupment  of  rents  and  profits  that  may  be  asked.  The  bill 
does  not  contemplate  the  injunction  prayed  in  this  particular 
ontil  the  final  hearing  of  the  cause. 

In  a  question  of  recoupment  or  set  off  of  value  of  improve- 
ments to  the  claim  for  mesne  profits,  the  question  of  bona  fide 
possession  may  be  important,  and  on  that  issue,  whether  the 
company  went  into  possession  by  color  of  this  alleged  altered 
map  or  not  may,  it  is  conceived,  be  attempted  to  be  raised; 
therefore,  the  setting  of  it  (the  map)  aside  might  be  proper  for 
the  exercise  of  equity  jurisdiction. 

The  bill  sets  forlli  a  recovery  in  an  action  of  ejectment  of 
the  premises  in  question,  and  also  the  possession  of  the  same 
(obtained  by  said  suit)  in  the  appellant,  avers  a  right  to  mesne 
profits  in  the  nature  of  damages,  and  alleges  reasons  why  the 
owner,  after  recovery  of  the  land,  resorts  to  a  bill  in  equity 
against  the  late  occupant  for  an  account  of  the  rents  and 
profits. 

On  the  part  of  the  appellant,  it  is  contended  that  the  right 
of  the  plaintiff  in  an  action  of  ejectment  is  a  necessary  con- 
sequence of  a  recovery  in  ejectment,  and  the  judgment  in 
ejectment  is  conclusive,  and  that  the  case  at  bar  is  not  an 
exception  to  the  general  rule. 

In  3  Bla.  Com.  205,  the  commentator,  in  speaking  of  recov- 
eries in  ejectment  and  right  to  action  for  mesne  profits,  says: 
''The  judgment  in  ejectment  is  conclusive  against  the  defend- 
ant for  all  profits  which  have  accrued  since  the  date  of  the 
demise  stated  in  the  former  declaration  of  the  plaintiff,  but 
if  the  plaintiff  sues  for  any  antecedent  profits,  the  defendant 
may  make  a  new  defense." 

The  supreme  court  of  Tennessee,  in  the  case  of  Nelson  v. 
AUeny  1  Yerg.  383,  say:  ^^A  right  to  land  essentially  implies 
a  right  to  the  profits  accruing  from  it,  since  without  the  lat* 
(er  the  former  can  be  of  no  value." 

Again,  in  Oreen  v.  BiddUy  8  Wheat.  1,  the  supreme  court  of 
the  United  States  say:  "At  common  law,  whoever  takes  and 
holds  possession  of  land  to  which  another  has  a  better  title, 
whether  he  be  a  bona  fide  or  a  mala  fide  possessor,  is  liable  to 
the  true  owner  for  all  the  rents  and  profits  which  he  has  re* 
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oeiTed;  but  the  disseisor,  if  he  be  a  bona  fide  occupant,  may 
recoup  the  value  of  the  meliorations  made  by  him  against  tlw 
claim  of  damages." 

In  Benson  y.  MaUdorfy  2  Johns.  371,  the  court  say:  '^  It  ia 
well  settled  that  the  right  to  mesne  profits  is  a  necessary  con- 
sequence of  a  recovery  in  ejectment.  See  also  Baron  v.  Abed^ 
3  Johns.  481  [3  Am.  Dec.  515].  In  the  case  of  AvereU  v. 
Brady  J  20  Ga.  523,  the  supreme  court  of  Oeorgia  say:  ''In  an 
action  for  mesne  profits  against  a*  trespasser,  the  rule  is  quite 
liberal  enough,  that  if  the  improvements  made  on  the  land 
increase  the  profits,  it  is  proper  for  the  jury  to  take  into  con- 
sideration the  improvements  and  to  diminish  the  profits  by 
them,  but  not  below  the  value  without  the  improvements." 

In  4  Phill.  Ev.  315,  it  is  stated  that  the  plaintiff  must  prov« 
the  value  of  the  mesne  profits,  to  be  estimated  by  the  amount 
of  the  crops  taken,  or  by  the  fair  annual  value  of  the  prem- 
ises." 

On  the  part  of  the  appellee,  it  is  contended  that  the  plain- 
tiff in  the  court  below  is  not  entitled  to  mesne  profits,  becaoaa 
the  right  to  the  street  is  only  to  hold  it  subject  to  the  publio 
easement,  and  was  not  the  source  of  revenue;  therefore,  the 
case  at  bar  is  an  exception  to  the  general  rule  of  recovery  in 
ejectment. 

This  brings  up  the  inquiry  into  what  are  the  rights  of  the 
city  of  Apalachicola,  and  whether  this  case  is  an  exception. 
The  bill  sets  forth  that  prior  to  the  incorporation  of  the  city  of 
Apalachicola,  to  wit,  in  1836,  the  proprietors  of  the  land 
dedicated  the  street  of  the  town,  extending  then  down  to  the 
river,  to  the  use  of  the  public;  that  afterwards,  on  the  second 
of  February,  1838,  an  act  of  incorporation  was  passed  by  the 
legislature,  and  said  town  incorporated. 

Here  was  a  dedication  to  public  uses,  which,  by  operation 
of  law,  became  vested  in  the  officers  of  the  city  as  soon  aa 
they  became  incorporated,  for  the  benefit  of  the  citizens:  Pawlei 
V.  Clark,  9  Cranch,  331;  Cincinnati  Y.Whitej  6  Pet.  431. 

According  to  2  Hilliard  on  Real  Property,  16,  an  easement 
for  the  public  in  the  land  of  others  is  not  personal  estate,  but 
a  real  franchise,  holden  by  the  commonwealth  for  the  benefit 
of  all  the  citizens.  In  the  case  at  bar,  the  easement  was  a 
real  franchise  holden  by  the  corporation  for  the  benefit  of  all 
the  citizens.  We  have  nothing  to  do  on  this  appeal  with  the 
question  whether  an  action  of  ejectment  will  lie  to  recover  poe- 
session  of  a  street.    That  was  determined  by  the  recovery  in 
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ejectment;  and  by  the  recovery  and  judgment,  it  was  deter- 
mined that  the  appellees  or  defendants  in  that  suit  were  guilty 
of  the  trespass  and  ejectment  complained  of.  This  establishes 
the  entire  ownership  for  the  use  of  the  inhabitants. 

The  town,  by  authority  of  the  legislature  granted  in  the  act 
of  incorporation,  have  given  to  them  the  right  to  regulate, 
orect,  and  keep  wharves,  to  appoint  wharfingers,  etc.  The  ap- 
pellees, or  rather  the  company,  obstructed  their  right,  took 
possession  of  the  lands  upon  which  they  might  have  erected  and 
kept  wharves,  prevented  the  city  from  building  wharves  there, 
built  for  themselves  thereupon  wharves,  received  rents  and 
profits  thereof,  and  continued  to  hold  the  same  until  they  were 
turned  out  of  possession  by  ejectment.  Now,  when  the  city 
ia  seeking  damages  for  the  obstruction,  they  are  told  that  the 
case  of  Rotoan  v.  Partlandy  8  B.  Mon.  257,  establishes  that  all 
the  city  of  Apalachicola  could  charge  for  toll,  wharfage,  or  fees, 
or  could  collect  for  rent  of  wharves  built  by  them,  was  a  suffi- 
cient sum  to  secure  a  fair  reimbursement  and  remuneration 
for  their  costs,  and  trouble  and  expense  of  keeping  them  up, 
and  as  this  was  paid  by  the  company,  that  therefore  the  city 
have  no  action  for  use  and  occupation.  To  this  our  inquiry  is 
now  directed.  By  reference  to  authorities,  it  will  be  seen  that 
trespass  will  lie  at  the  suit  of  a  corporation  who  have  the  freehold 
or  actual  possession  of  the  soil  of  the  market-place,  against  a 
person  who  places  stalls,  tables,  etc.,  there,  without  their  leave: 
Norunch  v.  Swanny  2  W.  Black.  1116;  Northampton  v.  Wardj  2 
Stra.  1238.  A  corporation  may  also  have  an  action  on  the 
case  for  an  interruption  of  a  right  of  way  vested  in  them: 
Grant  on  Corporations,  194.  Would  it  be  any  answer  to  the 
former  trespass,  when  damages  are  asked,  to  say:  We  suppose 
the  dedication  of  the  market-place  was  for  the  advancement 
of  the  interests  of  the  town  as  a  commercial  place,  and  not 
with  a  particular  view  to  any  profit  to  be  derived  from  rents 
and  tolls,  or  otherwise;  and  although  the  stalls,  tables,  etc., 
were  erected  without  their  leave,  and  while  the  trespassers 
hold  them  they  made  charges  and  profit,  yet,  as  the  town  in- 
curred no  expense  for  this  particular  object,  we  think  the  town 
must  be  content  with  the  recovery  of  the  right  alone,  without 
damages.  Would  this  be  a  legal  answer  in  justification  of  a 
trespasser?  We  think  not.  If,  in  response  to  the  action  ad- 
mitting the  right  of  action  for  an  interruption  of  a  righi  of 
way,  it  is  contended  the  corporation  were  bound  to  keep  it 
uninterrupted,  we  ask  whether  it  would  be  an  answer  for  claim 
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for  damages,  for  said  interruption,  to  say  the  town  has 
incurred  no  exi)en8e  in  erecting  the  building  or  wharf  which 
interrupted  the  street,  therefore  the  town  must  be  content  with 
the  recovery  of  the  right  alone,  without  damages. 

It  does  not  necessarily  follow  that  the  erection  of  wharves 
at  the  foot  of  these  streets  prevented  the  egress  and  ingress  of 
the  citizens  to  the  water,  for  the  reason  that  they  may  be  so 
constructed  as  to  afford  all  the  privileges  granted  to  the  in- 
habitants, but  something  more  was  dedicated;  the  street  was 
vested  in  the  corporation  for  the  benefit  of  the  citizens. 

In  the  erection  of  wharves,  a  new  improvement  was  com- 
menced, and  was  authorized  by  the  act  of  incorporation.  The 
corporation  then  had  the  right  of  building  wharves,  a  right  to 
regulate  them  for  the  benefit  of  the  citizens,  or,  they  being  the 
owners  of  the  land,  for  the  benefit  of  the  citizens,  had  the 
right  of  renting  out  the  land;  the  rents  and  profits  would  go 
to  the  town  treasury  for  the  benefit  of  the  citizen,  but  the 
company,  by  taking  possession  of  these  lands,  without  the 
leave  of  the  corporation,  interrupted  their  franchise  and  de- 
prived the  citizens  of  the  benefit  they  otherwise  would  have 
received  from  these  lands.  It  is  said  that  the  tolls,  wharfage, 
and  benefits  received  by  the  Apalachicola  company,  although 
by  usurpation,  was  a  wrong  rather  against  those  who  paid 
them  than  upon  the  town,  and  as  the  town  itself  had  only  the 
right  of  charging  toll  to  an  extent  sufficient  to  secure  a  fair 
reimbursement  and  remuneration  for  the  cost  of  the  wharves 
and  trouble,  that  therefore  the  town  cannot  be  entitled  to  col- 
lect, for  the  benefit  of  the  inhabitants,  any  profits.  This, 
upon  first  view,  carries  with  it  a  great  deid  of  plausibility. 
But  let  us  examine  it.  In  the  first  place,  there  is  nothing  in 
the  bill  to  show  that  the  Apalachicola  company  did  not  col- 
lect more  than  a  fair  reimbursement  and  remuneration,  while 
every  presumption  is  that  they  erected  the  wharves  and  kept 
them  up  for  profit.  There  is  no  doubt  the  commerce  of  the 
town  was  advanced  by  their  erection,  but  the  question  arises, 
whether,  not  only  the  commerce  of  the  town,  but  the  citizens, 
would  not  have  been  more  benefited  by  the  exercise  of  the 
franchise  of  the  town,  which  was  interrupted  by  the  usurpa- 
tion of  the  company.  Again,  if  the  citizens  had  been  re- 
quired to  pay  more  than  the  town  was  authorized  to  ask,  they, 
indeed,  were  wronged,  and  we  ask.  Was  and  is  it  not  the  right 
and  duty  of  the  trustees  of  the  people,  i.  e.,  the  corporation,  to 
collect  the  rents  and  profits  of  the  land  held  for  their  benefit, 
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and  which  had  been  wrongfully  usurped  to  their  injury?  Is  it 
any  answer  for  them  to  say  to  the  people,  Your  eestuia  que  trust 
were  wronged,  and  therefore  you,  their  tarustee,  have  no  action 
for  mesne  profits  for  their  benefit  ?  Is  it  certain  that  the  right 
of  charging  toll,  by  the  town  itself,  could  not  have  been  car- 
ried beyond  a  fair  remuneration  and  reimbursement  for  the 
coets  of  the  wharves  and  the  keeping  of  them  up? 

The  Wharf  CasCy  in  3  Bland,  361,  is  cited  as  maintaining  that 
a  wharf  may  be  dedicated  by  the  owner  to  the  public  use,  and 
no  toll  can  afterwards  be  imposed  upon  the  use  of  it  but  by 
authority  of  the  legislature.  We  regret  that  we  have  not  this 
volume  for  examination;  not  having  it,  we  take  the  head-note 
as  a  suggestion.  In  the  case  we  are  considering,  the  legisla- 
ture of  our  state  did  give  authority  to  take  toll  for  the  use  of 
the  people,  if  the  corporation  should  make  that  one  of  the 
regulations.  There  is  no  restriction  of  the  corporation,  and  if 
they  can  collect  tolls  at  all,  we  see  no  reason  why  they  have 
not  the  discretion  to  make  the  wharves  profitable,  the  pro- 
ceeds of  which  go  into  the  treasury  for  the  benefit  of  the 
people. 

If  this  discretion  should  be  abused,  the  people  have  their 
remedy.  The  case  of  MayaviUe  v.  Boorij  2  J.  J.  Marsh.  226, 
was  the  case  of  a  ferry  established  by  the  town  on  land  lying 
at  the  foot  of  a  dedicated  street.  The  court  say,  a  ferry  is  a 
franchise  real;  it  is  a  common  highway.  And  whether  the 
general  interests  or  that  of  the  town  of  Maysville  be  consid- 
ered, it  would  appear  more  expedient  that  the  citizens  of  the 
town,  through  their  appointed  organs,  should  be  responsible 
for  the  proper  management  of  a  ferry  at  their  town,  and  enjoy 
the  profits  resulting  from  it,  than  that  its  control  and  emolu- 
ments should  be  vested  in  any  one  citizen.  The  court,  in  this 
case,  did  not  think  the  town  restricted  to  a  reimbursement 
and  remuneration  for  the  costs  of  the  ferry;  on  the  contrary, 
thought  they  coxdd  make  profits  thereon. 

In  this  court,  in  the  case  of  Oeiger  v.  FUor,  8  Fla.  347,  the 
court  say:  "The  power  and  right  of  a  city  to  erect  a  wharf 
being  conceded,  it  seems  to  us  that  the  imposition  of  u  toll 
would  and  should  depend  upon  a  right  discretion  in  the  city 
council." 

The  ease  of  Rowan  v.  PorUand^  8  B.  Mon.  257,  was  decided 
by  a  very  able  court,  and  so  far  as  it  adjudicates  the  case  be- 
fore the  court,  is  entitled  to  great  weight.  That  portion  of  the 
<^niiion  of  the  court  which  is  not  directly  in  analogy  with  the 
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facts  of  the  case  under  consideration,  can  only  be  looked  upon 
as  extrajudicial  dicta.  In  that  case,  there  was  no  recovery 
in  ejectment  The  right  of  property  and  possession  was  sought 
to  be  declared.  There  was  no  judgment  in  ejectment,  concla- 
sive  evidence  against  the  defendants  for  all  profits,  etc,  as  in 
this  case.  Had  that  case  been  tried  at  law,  and  the  defend- 
ants found  guilty  of  trespass  and  ejectment,  the  court  might 
not  have  concluded  that  the  town  must  be  content  with  the 
recovery  of  the  right  alone,  without  damages,  or  an  account 
On  the  contrary,  the  case  of  Trustees  of  Augusta  v.  PerHns^  Id. 
209,  decided  at  the  same  term  of  the  court,  and  which  was  an 
action  by  an  incorporated  town  for  mesne  profits  after  a  recov- 
ery in  ejectment,  the  same  court,  in  speaking  of  the  set-off 
against  their  claim  for  mesne  profits,  say:  ''But  whether  he 
has  such  claim  or  not,  he  is  liable  to  the  trustees  for  the  mesne 
profits  during  his  occupancy  of  their  property." 

It  will  be  seen  that  this  case  of  Trustees  of  Augusta  v.  Per- 
kinsy  8  B.  Hon.  198,  was  again  before  the  court,  and  a  fbll 
statement  of  the  case  will  be  found  reported  in  Trustees  of 
Augusta  v.  Perkins^  3  Id.  437. 

In  the  case  of  the  City  of  Savannah  v.  Steamboat  Company 
4>j  Georgia,  R.  M.  Charlt.  350,  Judge  Law,  in  delivering  the 
opinion  of  the  court,  says:  ''The  propriety  of  distinguishing 
between  the  corporation,  when  the  legal  title  of  the  land  is  in 

them,  and  an  individual,  does  not  occur  to  me The 

ground  itself  is  to  be  held  and  appropriated  to  the  purposes  of 
the  grant." 

So  in  this  case,  we  can  see  no  distinction  in  the  right  of  ac- 
tion for  mesne  profits,  after  recovery  in  ejectment  by  the  city 
of  Apalachicola  under  the  provisions  of  her  charter,  from  that 
of  the  recovery  of  an  individual. 

The  appellee  says  there  is  no  equity  in  this  bill.  The  plain- 
tifi*  having  recovered  in  ejectment,  his  remedy,  if  any,  was  bj 
action  of  trespass  at  law  for  mesne  profits. 

The  rule  authorizing  the  owner,  after  recovery  of  the  land, 
to  resort  to  a  bill  in  equity  against  the  late  occupant  for  sd 
account  of  the  rents  and  profits,  is  laid  down  as  follows: 
*' Where  a  man  has  title  to  the  possession  of  lands,  and 
makes  an  entry  whereby  he  becomes  entitled  to  damages  at 
law  for  the  time  that  possession  was  detained  from  him,  he 
shall  not,  after  his  entry,  turn  that  action  at  law  into  a  suit  in 
equity,  and  bring  a  bill  for  an  account  of  the  profits,  except  in 
the  case  of  an  infant  or  some  other  very  particular  drcum- 
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stances: "  1  Fonblanquey  14.  The  particular  circumstances 
excepted  in  laying  down  this  rale  extend  to  all  cases  which 
in?olYe  an  eqnitv  which  the  plaintiff  cannot  make  available  at 
law:  Drury  v.  Uonnor^  1  Har.  &  6.  229;  Nelson  y.  Allen^  1 
Yerg.  373;  Grimes  y.TFibon,  4  Blackf.  331;  Curtu  v.  Cureta,  2 
Bia  C.  C.  622. 

In  CuHig  y.  Curtis^  aupra,  it  was  held  that  equity  will  giye 
relief  beyond  that  which  the  party  could  obtain  at  law,  if  the 
recovery  of  the  demand  has  been  unconscientiously  obstructed. 
On  recurring  to  the  bill,  the  complaint  charges  the  fraudulent 
altering  of  the  map,  under  which  the  dedication  and  the  sale 
of  the  lots  was  made.  It  also  charges  that  the  appellees  are 
seeking  to  make  fraudulent  use  of  it,  against  any  remedies  of 
the  appellees  against  them,  and  prays  it  may  be  suppressed, 
and  they  restrained  from  using  it.  This  map,  as  we  haye 
seen,  might  be  unconscientiously  used  against  the  appellees  on 
the  issue  of  mala  fide  possession  at  law  for  mesne  profits,  hence 
the  necessity  of  relief  against  it.  The  bill  shows  a  prima  facie 
right  to  the  discoyery  and  relief  sought  respecting  this  map. 
That  being  the  case,  it  is  settled  that  the  court  of  chancery, 
where  the  claim  is  for  an  account  of  rents  and  profits,  may 
finally  settle  the  whole  merits  of  the  cause:  Elliott  y.  Armr 
Urtmg,  4  Black£  423;  Dormer  y.  Forteacue,  3  Atk.  132.  The 
bill  farther  states  that  the  company  are  non-residents;  that 
there  ib  property  of  the  company  in  the  hands  of  persons 
therein  named,  who  are  receiyers  of  the  court  of  chancery,  and 
that  the  company  haye  no  other  property  within  the  state; 
that  the  court  of  chancery  has  undertaken  the  trust  which 
belonged  to  the  company,  and  as  there  is  nothing  to  giye 
jnrifidiction  to  a  court  of  law,  they  are  compelled  to  come  into 
chancery.  That  the  decree  under  which  the  receiyers  are 
appointed,  and  the  court  of  chancery,  haye  taken  all  their 
property  into  the  registry  of  the  court,  was  a  consent  decree, 
that  therefore  their  recoyery  in  law  has  been  unconscientiously 
obstructed. 

Upon  the  face  of  the  bill,  therefore,  there  is,  we  think,  a 
prima  faeid  case  made  out  for  the  jurisdiction  of  a  court  of 
chancery — sufficient,  at  least,  until  the  answer  comes  in.  It 
ia  also  contended  by  the  counsel  for  appellee  that  the  claim 
of  the  appellants  for  mesne  profits  is  barred  by  the  statute  of 
limitations. 

The  rule  is,  that  where  the  face  of  a  bill  in  chancery  shows 
ft  case  barred  by  the  statute  of  limitations,  and  no  ciroum- 
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stances  are  stated  which  take  the  case  out  of  the  operation  of 
the  act,  the  defendant  may  take  advantage  of  it  by  demurrer, 
and  is  not  bound  to  plead  or  answer:  Rhode  Island  v.  Massa- 
chusettSf  15  Pet.  236.  Whether  the  appellant  files  his  claim 
for  any  profits  antecedent  the  demise  laid  in  the  declaratioD 
of  ejectment,  the  bill  does  not  advise  us.  The  bill  is  not  very 
dear  and  expressive  as  to  the  time  for  which  mesne  profits  are 
claimed.  Whether  a  claim  which  is  a  real  action,  and  is  a 
necessary  consequence  of  a  recovery  in  ejectment,  and  the 
judgment  conclusive,  is  within  the  operation  of  the  statute  of 
limitations,  we  do  not  undertake  to  decide,  nor  can  we  say  the 
face  of  the  bill  shows  a  case  barred  by  the  statute. 

There  are  circumstances  stated  which  are  undenied,  and 
which,  for  the  purposes  of  this  application  for  injunction,  make 
out  a  prima  facie  case  out  of  the  operation  of  the  act. 

It  is  urged  that  this  application  for  an  injunction,  if  granted, 
will  have  the  efi^ect  of  arresting  the  execution  of  a  decree  of 
the  court  of  chancery.  What  the  provisions  of  that  decree  are, 
the  bill  does  not  advise  us.  It  is  charged  to  have  been  a  con- 
sent decree,  as  the  bill  says  "there  has  been  an  agreement  for 
the  distribution  of  these  proceeds  amongst  certain  parties 
therein  named,"  etc.  In  order  to  arrest  the  execution  of  a  de- 
cree, it  must  of  course  be  shown  that  the  applicant  has  a 
prior  right,  which  he  has  not  lost  by  laches,  and  it  follows  that 
any  one  having  a  right  prior  to  the  applicant  should  not  have 
that  right  disturbed.  There  is  nothing  in  the  bill  to  show 
what  the  rights  of  any  of  the  parties  to  the  decree  are,  unless 
it  is  that  of  Andrew  S.  Garr.  He  seems  to  have  been  vigilant 
Whether  he  has  been  paid,  or  whether  there  has  been  any  dis- 
tribution, we  are  not  told.  The  bill,  however,  alleges  that 
"the  land  has  been  entirely  sold  under  the  direction  of  the 
receiver,  and  in  whose  hands  and  possession  are  the  notes, 
bonds,  cash,  etc.,  received  for  and  on  account  of  said  lands." 
It  would  not,  we  think,  be  justice  on  this  application  to  restrain 
the  recovery  of  those  creditors  of  said  company  who  have  been 
vigilant,  a:nd  by  their  diligence  substantiated  their  demands 
against  the  company,  and  are  only  waiting  the  collection  of 
assets  to  receive  their  pay;  but  if  there  is  anjrthing  in  the 
hands  of  the  receivers  over  and  above  such  established  debts, 
that  would  be  a  proper  fund  or  choses  in  action  to  be  restrained 
from  passing  into  the  hands  of  others  until  the  further  order 
of  the  chancellor. 

In  consideration  of  the  merits  as  disclosed  in  the  bill,  we 
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think  the  court  below  erred  in  denying  an  injunction.  The 
cftuse  is  therefore  remanded  back  to  the  circuit  court,  with  in- 
structions to  grant  an  injunction  until  the  further  order  of  that 
court,  enjoining  any  surplus  money,  or  transfer  of  any  notes, 
bonds,  choses  in  action,  etc.,  or  proceeds  of  any  notes,  bonds, 
etc,  received  for  and  on  account  of  said  lands,  remaining  in 
the  hands  of  the  receiver,  after  payment  of  claims  of  creditors 
who  have  established  their  claim  and  obtained  a  decree  for 
the  payment  of  the  same. 

As  to  whether  attorneys'  fees,  moneys  expended  in  lawsuits, 
eto.,  can  and  should  be  allowed  in  this  bill  against  the  late 
occupant  of  said  premises  for  mesne  profits,  this  court  does 
not  now  undertake  to  decide. 
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Lawson  v.  Powell. 

[81  OlOBAIAf  68L] 

DiOLiJUTXONfl^  Admissions,  and  PBoiosn  of  Ezbcitioii,  made  after  hmw 
dothed  with  his  fidaciaiy  character,  will  bind  the  esteto  of  whidi  he  is 
execator. 

Assumpsit  by  plaintiff  against  defendant  as  the  executor  of 
Zilpha  Tomlin,  upon  an  account  due  &om  the  testatrix,  in  her 
life-time.  At  the  trial,  plaintiff  offered  to  prove  that  plaintiff 
and  defendant  had  gone  to  the  office  of  one  McKenzie,  and  re- 
quested him  to  enter  some  credits  upon  an  accoimt  which 
plaintiff  held  against  Zilpha  Tomlin,  upon  whose  estate  witness 
understood  the  defendant  to  be  the  representative,  and  that 
defendant  had,  at  that  time,  said  that  he  would  settle  the 
balance  wilih  McKenzie,  who  was  plaintiff's  attorney.  To  this 
testimony,  defendant  objected,  on  the  ground  that  the  '*  execu- 
tor could  not  bind  the  estate  of  his  testator  by  an  admissioD 
or  promise."  The  objection  was  sustained,  and  plaintiff  took 
a  nonsuit,  with  leave  to  set  aside  the  nonsuit,  and  reinstate 
the  case.  Subsequently,  the  motion  was  made  and  overruled^ 
and  this  is  assigned  as  error  in  this  case. 

John  K.  Jackson^  for  the  plaintiff. 
No  appearance  for  the  defendant 

By  Court,  Lumpkin,  J.  Was  the  court  right  in  rejecting 
the  testimony  of  Wilson  0.  Davis,  who  was  examined  by  com- 
mission  to  prove  the  admissions  and  promises  of  Green  B. 
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Powell,  executor  of  Zilpha  Tomlin,  deceased,  of  the  indebted- 
ness of  his  testator  to  the  plaintiff  7 

In  Sample  v.  LipscombCy  18  Ga.  687,  it  was  held  by  this  court 
that  administrators  or  executors,  plaintiffs  in  an  action,  were 
bound  by  their  acknowledgments  in  relation  to  the  subject- 
matter  of  the  suit,  and  that  if  the  estate  they  represented  was 
injured  by  these  admissions,  they  were  answerable  therefor; 
but  that  third  persons  must  be  protected  in  acting  upon  them. 
True,  the  suit  in  that  case  was  instituted  by  the  administra- 
tor; but  in  principle  it  can  make  no  difference  whether  the 
acknowledgments  were  made  by  the  plaintiff  or  defendant. 
In  Faunee  v.  Oray^  21  Pick.  243,  the  court  ssiy  and  decide  that 
the  declarations  of  an  executor  or  administrator  are  admissible 
against  him  in  any  suit  by  or  against  him  in  that  character. 
See  also  James  y.  Hackleyy  16  Johns.  277;  Hammon  y.  Huntleyy 
4  Cow.  493;  Fonyth  y.  Qanson^  5  Wend.  558  [21  Am.  Dec.  241]. 

It  is  now  receiyed  as  undisputed  law  that  declarations,  ad- 
missions, and  promises  of  a  trustee,  after  he  is  clothed  with 
his  fiduciary  character,  will  take  a  case  out  of  the  statute  of 
limitations;  and  that  such  acknowledgments  are  sufiScieut  to 
establish  the  original  demand  against  the  estate:  1  Greenl. 
£y.,  10th  ed.,  sec.  176,  and  the  cases  the  cited  in  the  notes. 

Judgment.  Whereupon  it  is  considered  and  adjudged  by 
the  court  that  the  judgment  of  the  court  below  be  reyersed 
upon  this  ground:  We  think  the  court  erred  in  rejecting  the 
depositions  of  Wilson  O.  Dayis  as  to  the  admissions  and 
promises  of  Powell,  as  executor  of  Tomlin,  and  consequently 
adjudge  that  the  nonsuit  be  set  aside,  and  the  case  be  re- 
instated. 

Ajaamsam  of  AmgaarajxoR  axm  Pbopsb  Evmxzi os  agaanat  him  for 
tbs  pnipota  of  cfaazghig  tlie  nwett  in  his  hands  belongiDg  to  the  estate  of 
which  he  is  the  administrator:  Fhjfd  ▼.  Wailaee,  31  Ga.  690,  dting  the  prin- 
eipal  case;  see  slsq,  to  same  pointy  Oodbee  t.  Sapp,  63  Id.  283;  SampiU  ▼.  Lip^" 
wmbe^  18  Id.  678;  Chrigin  r.  Superior  Court,  17  Id.  96. 

PBomsB  VT  ABMnmiraATOB  to  pay  a  daim  which  was  not  ralid  as  against 
his  intestate's  estate  does  not  hind  the  assets  of  sadh  estate  in  his  hands: 
Skephtrd  T.  Tcwag,  09  Am.  Dee.  242. 

PowKR  ov  AmonsnuToa  to  Bdtd  Eoeati:  Shepherd  t.  Tomug^  69  Am. 
Dee.  2^  and  note  243;  Jlc^  ▼.  if<^»  68  Id.  431. 

OanaJdJtB  Mads  wtth  Bzbodtob  or  administrator  are  personal:  FUihugh** 
Adm'r  T.  FUdmgh,  02  Am.  Dec  663»  and  note  659;  Lmmxmib  t.  BaUard,  66 
Id.  874^  and  note  876. 

AaHmsnufoa's  Agkmowlbdomxht  of  Dbbt  harred  hy  statute  of  Umita- 
Mtonr.  mOebnmi,  65  Am,  Deo.  118^  and  note  120. 
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Beall  V.  Levebett. 

[82  Oboboia,  lOS.) 

Tbxrb  is  Ko  Prbumftion  that  Notb  Patabui  Onb  Day  avre  Daxb  wai 
T&AKsnRSXD  to  the  holder,  before  its  maturity,  by  the  payee.  It  wiO 
be  rabjeot  to  equities  against  it  unless  the  holder  proves,  in  an  actum  to 
reoover  upon  it,  that  he  took  it  before  maturity  and  without  notioe^ 

VlBDior  WILL  NOT  BE  DiSTUBBED  BT  Afpbllatb  Coubt,  when  from  the  evi- 
denoe  the  jury  might  reasonably  hare  airired  at  a  oonolasioa  that  will 
support  the  rerdict. 

Assumpsit.    The  fieu^ts  are  stated  in  the  opinion. 
E.  8.  TForrtU,  for  the  plaintiff  in  error. 
-  E.  H.  BeaJtly  for  the  defendant  in  error. 

By  Court,  Lyon,  J.  The  only  question  made  in  this  oaae 
is,  whether  the  yerdictis  contrary  to  law  and  the-eyidenoe. 

Counsel  for  plaintiff  in  error  insists  that  it  is: 

1.  Because  there  is  no  evidence  but  that  the  plaintiff,  or 
those  under  whom  he  holds,  was  a  bona  fide  holder  of  the 
note,  without  notice  of  the  want  of  consideration  set  up  by 
defendant. 

This  position  assumes  that  the  onus  lies  on  the  defendant  to 
show  that  the  plaintiff  took  the  note  after  its  maturity.  Ordi- 
narily, that  is,  when  the  note  has  some  time  to  run  fix>m  execu- 
tion to  maturity,  this  is  true;  but  we  do  not  think  that  principle 
applies  to  notes  like  this,  due  one  day  after  its  date;  for  the  timo 
run  is  so  short  that  it  is  not  probable  that  it  should  be  put  into 
circulation  before  maturity,  at  least  not  sufficiently  so  to  raise 
such  a  presumption  in  favor  of  the  holder.  Notes  given  due  and 
payable  at  the  time  of  their  execution,  or  at  one  day  after  date, 
do  not  belong  to  that  class  of  paper  intended  for  negotiation  and 
circulation  for  commercial  purposes,  in  which  all  the  presump- 
tions are  in  favor  of  the  holder,  in  order  to  protect  innocent  pur- 
chasers and  to  encourage  and  foster  their  circulation;  but  they 
are  given  more  as  an  evidence  of  indebtedness  by  the  maker 
to  the  payee.  In  all  such  paper,  there  is  no  intention  by  the 
maker  or  expectation  on  the  part  of  the  payee  or  holder  that 
the  note  will  be  paid  on  the  next  day  when  it  becomes  due 
and  payable.  We  cannot,  therefore,  hold  that  the  verdict  was 
contrary  to  the  evidence  in  this  particular.  If  the  plaintiff 
had  shown  affirmatively  that  the  note  had  passed  bona  fide 
from  the  payee  before  it  was  actually  due,  and  without  any 
notice  of  the  defense,  or  the  purpose  for  which  the  note  waa 
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given,  we  are  inclined  to  think,  though  not  positive  even  as  to 
that,  that  he  would  have  been  protected  from  this  defense. 

2.  Because  there  is  no  evidence  but  that  the  payee,  Jemi- 
gan,  fully  performed  his  part  of  the  contract,  or  offered  to  do 
eo,  and  that,  therefore,  the  verdict  was  against  law  and  the 
evidence. 

To  dispose  of  this  position,  it  is  necessary  to  advert  to  the 
facts.  Jemigan,  the  payee,  residing  in  the  state  of  Alabama  at 
the  date  of  the  note,  professed  to  be  able  to  cure  John  B.  Lev- 
erett, the  maker  of  the  note,  and  the  defendant's  intestate,  of  a 
cancer  with  which  he  was  afflicted  at  the  time — ^at  least,  he 
offered  to  do  so — and  agreed  to  board  the  intestate  and  furnish 
medicines  for  that  purpose,  whilst  he  was  treating  the  disease; 
and  in  consideration  of  this  promise  and  agreement  on  the 
part  of  Jemigan,  the  intestate  promised  to  pay  Jemigan  the 
sum  of  two  hundred  dollars,  which  was  to  be  paid  certainly, 
whether  a  cure  was  effected  or  not;  and  the  additional  sum 
of  two  hundred  dollars  in  case  a  cure  was  effected;  besides 
this,  Leverett  was  to  pay  for  his  board  and  the  medicines  fur- 
nished, and  Jemigan  was  to  attend  to  Leverett  as  long  as  he 
lived  for  the  two  hundred  dollars. 

It  is  not  doubted  but  that  the  note  was  given  upon  this  con- 
sideration; it  was  given  at  the  time  the  contract  was  made,  in 
December,  1848;  there  were  no  other  dealings  between  the 
parties.  If  the  fact  that  this  contract  formed  the  considera- 
tion of  the  note  had  been  denied,  the  jury  would  have  been 
fully  authorized  firom  the  facts,  in  the  absence  of  all  other 
proof  to  have  so  found.  But  was  the  note  given  in  liquidation 
of  the  sum  to  be  paid  certainly,  or  for  that  dependent  on  a 
core  ?  The  only  evidence  upon  the  subject  is  the  declarations 
of  the  maker,  as  testified  to  by  Elias  Beall,  and  that  went  to 
the  jury  as  evidence  that  he,  Leverett,  had  been  to  Jemigan 
to  be  cured  of  a  cancer;  that  he  had  given  said  Jemigan  his 
note  tpT  two  hundred  dollars;  that  he  had  paid  him  some 
money,  and  was  to  pay  him  more  provided  he  cured  him  of 
the  cancer.  A  fair  interpretation  of  this  statement  is,  that  al- 
though he,  Leverett,  had  given  to  Jemigan  his  note  for  two 
hundred  dollars,  on  account  of  this  contract,  yet  he  was  not  to 
pay  him  any  more  money  on  that  account  unless  Jemigan 
succeeded  in  curing  him  of  the  cancer.  Considering  this  as 
a  fact — and  the  jury  had  a  right  to  so  consider,  if  they  so  be- 
lieved— this  note  was  not  given  for  the  sum  certain,  but  the 
ram  conditional,  and  in  that  view  the  verdict  was  not  only  not 


800  Janbs  v.  Horton.  [Georgia, 

agaizkflt  but  with  the  evidence,  as  no  cure  waa  ever  made  by 
Jemigan  of  the  cancer. 

We  frankly  admit  that  the  evidence  is  not  very  satisfiactory, 
but  we  cannot  say  that  the  verdict  is  so  much  against  the  evi- 
dence as  to  require  us  to  interfere  with  the  discretion  of  the 
court  below  in  refusing  a  new  trial;  and  as  this  is  the  only 
question  in  the  case,  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 

Pbsbomptxon  IB  THAT  Chbgk  Z8  Giveh  ON  Vaud  CoNBnnaAxiDV,  bat 
this  prommptioii  being  rebutted,  holder  must  shoir  that  he  receiyed  it  with- 
oat  not«e  and  for  a  valuable  coiiaideration:  FuBer  ▼.  HtUehiagSf  70  Axn.  Deo. 
746. 


Janes  v.  Horton. 

[82  Obokoia,  24S.] 

Uhlcbh  NoncB  ob  Demand  bx  Expbbsslt  Rsqitzbed  by  the  tenns  ol  an 
agr<iement,  or  by  the  peculiar  nature  of  the  contract^a  party  who  hai 
contracted  with  another  to  do  a  particular  thing  upon  the  happening  of  a 
certain  event  is  bound,  when  he  knows  of  the  happening  of  that  events 
to  do  the  thing  contracted,  without  a  demand  or  notice  from  the  obligee. 

Wbxbx  Act  is  to  bs  Dons  upon  Haffxnino  of  Continoenot,  and  that 
contingency  is  the  entry  of  a  judgment  in  an  action  to  which  the 
obligor  is  a  party,  his  knowledge  of  the  entry  of  the  judgment  will  be 
presumed. 

BziTBT  UPON  ExBCDnoN  Abbestsd  bt  Defendant  filing  a  claim  of  illegal* 
ity,  made  by  the  sheriff  is  evidence  of  the  facts  recited  therein  in  an  ac- 
tion by  such  sheriff  for  the  use  of  others  up6n  the  illegality  bond. 

Debt.  A  mortgage  fi.  fa.  was  duly  issued  in  favor  of  Wil- 
liam G.  Howard  and  John  Hentz  as  administrators  of  Thomas 
Howard,  deceased,  against  William  Horton,  dated  June  21, 
1845.  June  28, 1845,  it  was  levied  by  plaintiff,  who  was  sheriff, 
on  certain  personal  property.  The  defendant  Horton  filed  an 
affidavit  of  illegality  to  the  jl.  fa.,  gave  plaintiff  a  forthcoming 
bond,  and  the  property  was  released  to  said  Horton's  sureties 
on  such  bond.  Afterwards,  the  illegality  was  duly  overruled, 
and  the  Ji,  fa.  was  ordered  to  proceed.  The  condition  of  said 
bond  is  as  follows:  "  Now,  if  the  said  Horton,  or  his  securitiea 
for  him,  shall  well  and  truly  deliver  to  said  sheriff  said  prop- 
erty, if  said  illegality  shall  be  set  aside,  then  this  bond  to  be 
void,  else  to  remain  in  full  force  and  virtue."  The  sheriff  duly 
advertised  the  property  for  sale.  Horton  and  his  securetiet 
failed  to  deliver  the,  property  to  the  sheriff  as  agreed  by  the 
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termB  of  said  bond,  and  this  action  was  commenced  by  the 
eheriff,  for  the  use  of  plaintiffs  in  the  fi,  fa.  against  the  defend* 
ant  therein  and  his  sureties  on  the  bond.  The  presiding  judge 
mled  at  the  trial  that  plaintiff  must  aver  and  prove  a  demand 
of  the  property,  and  a  failure  or  refusal  to  deliver  it  before  he 
ooold  recover,  to  which  plaintiff  excepted;  also  that  Janes 
could  not  testify  in  this  case,  he  being  interested  in  the  action 
as  plaintiff,  to  which  plaintiff  excepted.  The  court  awarded 
a  nonsuit  against  the  plaintiff.  These  several  rulings  of  the 
court  are  complained  of  as  error  for  which  the  judgment  ought 
to  be  reversed. 

Irvin  and  BuUer,  and  Strozier  and  Hood^  for  the  plaintiff  in 
error. 

IT.  A.  HawHnSj  and  Warren  and  Warreny  for  the  defendant 
in  error. 

By  Court,  Jenkins,  J.  The  record  in  this  case  presents  two 
exceptions,  one  of  which  was  taken  to  the  rejection  of  the 
depositions  of  William  Janes,  sheriff,  who  is  the  nominal 
plaintiff,  and  whose  testimony  was  offered  to  prove  that  the 
principal  obligor  did  not  deliver  the  negroes  in  compliance 
with  his  bond. 

This  evidence  was  rejected,  on  the  ground  that  the  witness 
was  interested  in  the  event  of  the  suit,  and  therefore  incom- 
petent. To  the  extent  of  liability  for  costs,  the  sheriff  was 
apparently  interested,  and  it  does  not  appear  that  his  usees, 
for  whose  benefit  the  suit  was  instituted,  deposited  the  costs 
with  the  clerk,  or  did  any  other  act  to  relieve  him  from  such 
liability;  but  in  otir  view  of  this  case  (as  will  hereafter  ap- 
pear), his  depositions  were  not  at  all  material  to  the  case. 

This  evidence  having  been  rejected,  the  plaintiff  closed  his 
case,  and  upon  defendant's  motion,  the  court  below  awarded  a 
nonsuit,  to  which  plaintiff's  counsel  excepted;  and  this  ruling 
of  the  court  we  have  now  to  review.  It  is  not  distinctly  stated 
<Hi  what  grounds  this  nonsuit  was  awarded;  but  from  other 
I>arts  of  the  record,  we  arrive  at  the  conclusion  that  they  were 
these:  1.  That  the  bond  was  not  a  statutory  but  a  voluntary 
bond;  2.  That  plaintiff  had  failed  to  prove  a  demand  for  the 
slaves  levied  upon,  which  was  incumbent  upon  him  by  the 
common  law;  3.  That  he  failed  to  prove  that  the  defendant 
did  not  deliver  the  slaves  in  terms  of  the  law. 

It  is  by  no  means  clear  that  this  bond  so  nearly  conforms 
to  the  statute  as  to  make  it  a  statutory  bond.    For  the  pur- 


804  EisETEB  V.  Smith. 

Irwin  and  Lester^  for  the  plaintiff  in  error. 
/.  R.  Brownj  for  the  defendant  in  error. 

By  Court,  Jenkins,  J.  There  was,  in  this  case,  in  the  ooort 
below,  a  motion  for  a  new  trial  on  several  grounds,  all  of  which 
being  overruled,  and  the  motion  refused,  plaintiff  in  error  ex- 
cepted. One  of  these  grounds  assigns  error  in  the  refusal  of 
the  court  to  dismiss  the  suit,  after  the  evidence  on  both  sides 
was  closed,  because  it  apx>eared  from  the  proof  "  that  one  Keith 
was  prosecuting  said  action  of  ejectment,  solely  upon  the  de- 
mise of  one  Joseph  Smith,  for  the  benefit  of  said  Keith,  with- 
out having  connected  himself  with  the  title  of  said  Smith,  and 
without  any  authority  from  him  to^se  his  name,  to  oust  one 
in  possession  of  the  land,  under  claim  of  right  and  title." 

Another  ground  assigns  error  in  the  refusal  of  the  court  to 
charge  when  so  requested,  that  under  such  circumstances  the 
plaintiff  could  not  recover. 

The  question  involved  in  both  grounds  is  the  same,  and  was 
decided  by  this  court  in  Adams  v.  McDonald^  29  Ga.  571. 

The  facts  in  that  case  and  in  this,  quoad  the  question  under 
consideration,  are  identical,  and  it  was  there  ruled  that  "to 
authorize  the  plaintiff  in  ejectment  to  use  the  name  of  a  third 
person  as  lessor,  he  must  show  that  he  has  a  bona  fide  subsist- 
ing claim  to  the  premises,  and  that  there  is  a  connection  be- 
tween his  title  and  that  of  the  party  upon  whose  demise  he 
seeks  to  recover;  or  that  he  has  the  authority  of  that  person 
in  whom  the  paramount  title  is  vested,  to  institute  the  suit  in 
his  name. 

The  learned  judge  cites,  in  support  of  that  ruling,  the  cases 
of  Couch  V.  Turner^  17  Oa.  489,  and  Kinsey  v.  Sentbough^  Id. 
640.  The  judgment  of  the  court  below,  in  the  case  at  bar,  is 
in  conflict  with  that  case,  and  must  therefore  be  reversed. 

Courts  should  not  permit  parties  to  avail  themselves  of  the 
fictitious  character  of  the  action  of  ejectment  to  perpetrate  in- 
justice to  others. 

Let  the  judgment  be  reversed. 


It  Lessor  in  Ejectiuent  is  Dead  when  the  action  is  broaght»  pUintiff 
eannot  recover  on  hiB  demiee;  if  he  dies  after  action  u  broaght^  bat  belova 
trial,  plaintiff  can  only  zecover  coat:  Watmm  ▼.  Ttndai^  71  Am.  Dee.  1^. 
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Atlanta  and  West  Point  R  R  Co.  v.  Speeb. 

r82  Qkowbia,  680.] 

Iv  Dkhikinq  SpECzno  Pebiobmanck,  a  coort  of  equity  mnst  liave  tonii 
osrtain  and  apecifio  act  which  oaght  to  be  performed  by  the  delinqaent 
party  to  act  npon,  and  it  will  decree  that  it  be  performed;  bat  it  camunC 
enter  a  general  decree  that  in  fatare  the  delinquent  party  shall  perfonn 
the  acts  required  of  him  by  hia  contract.  Such  a  decree  would  be  too 
general  and  indefinite. 

Whxrs  Word  is  Accidentalxt  OimTED  from  Contract,  but  the  context 
clearly  and  sufficiently  indicates  the  intention  of  the  parties,  a  ooort  of 
equity  will  not  reform  the  instrament. 

C^tATWM  voB  Damages  will  not  br  Enforced,  in  equity,  if  there  is  no  other 
cause  of  complaint  to  bring  the  case  within  equity  jurisdiction,  except 
the  damages  inflicted. 

Bill  in  equity.  Defendant  in  error  executed  a  deed  to 
plaintiff  in  error,  the  material  part  of  which  is  sufficiently 
stated  in  the  opinion.  The  word  '^  desire  "  was  accidentally 
left  out  of  the  following  sentence  in  said  deed:  ^^In  addition  to 
the  consideration  above  named,  the  said  company  agree  to 
erect  and  maintain  a  platform,  at  some  convenient  point  on 
said  right  of  way,  for  the  shipment  and  receipt  of  such  produce 
and  merchandise  as  the  said  Speer,  his  heirs  or  assigns,  may 
[desire]  to  ship  or  receive."  Other  facts  are  stated  sufficiently 
in  the  opinion. 

L.  E.  Bleckley  and  0.  A.  BuMj  for  the  plaintiff  in  error. 
Speer  and  Speer^  for  the  defendant  in  error. 

By  Court,  Jenkins,  J.  The  bill  in  equity  which  the  plain- 
tiff in  error  insists  should  have  been  dismissed  on  demurrer 
in  the  court  below  has  three  objects:  1.  To  compel  specific 
performance  of  a  contract  in  the  future;  2.  To  recover  dam- 
ages for  past  breaches  of  the  same  contract;  3.  To  reform  that 
contract  by  the  insertion  of  a  word  alleged  to  have  been 
omitted  by  mistake. 

The  plaintiff  in  error,  a  railroad  corporation,  in  consideration 
of  a  grant  of  a  right  of  way  through  the  defendant's  premises, 
contracted  to  place  beside  their  road,  on  said  premises,  a  plat- 
Conn  convenient  for  lading  and  unlading  cars,  and  to  take 
from  that  platform  all  produce  to  be  shipped  by  defendant, 
and  to  bring  and  place  on  it  all  freight  shipped  by  or  for  him 
to  that  place  firom  any  other  point  on  their  road. 

To  this  contract;  however,  was  annexed  a  condition  that  de- 
fendant should  give  three  days'  notice  to  the  agent  of  the 
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plaintiff^  at  the  nearest  station,  of  any  such  freight  to  be  trans- 
ported. Defendant  in  error  alleges,  in  his  bill,  that  plaintiffs 
haye,  in  diyers  instances,  broken  this  contract,  and  have  given 
notice,  in  writing,  that  they  do  not  intend  to  comply  with  it 
Certainly,  the  proof  of  the  contract,  and  of  a  declared  inten- 
tion to  violate  it,  acts  as  a  powerfhl  stimulant  to  any  court 
having  jurisdiction. 

But  to  us  it  appears  that  there  is  an  intrinsic  diflBculty  in 
decreeing  prospectively  a  specific  performance  of  this  contract 

We  are  not  asked  to  compel  the  plaintiffs  in  error  to  trans- 
port a  particular  article  of  freight  now  being  on  the  platform 
awaiting  transportation.  We  are  asked  to  decree  that  they 
shall,  in  all  future  time,  transport  all  freight  and  deliver  it,  as 
required  by  defendant  in  error  in  terms  of  the  contract 

It  is  evident  that  any  such  decree  must  be  as  general  and 
as  indefinite  in  its  terms  as  the  contract  itself.  It  cannot  be 
specific  as  to  the  kind  of  produce,  the  quantity,  the  time  of 
performance;  nor  can  it  make  a  decree  which  will  be  satisfied 
by  any  specific  act  of  performance.  After  decree  made,  the 
case  must  be  kept  open,  and  if  the  defendant  (in  that  decree) 
be  contumacious,  there  must  be  action  of  the  court  to  enforce 
it  twenty,  perhaps  fifty  times  a  year,  for  all  time.  Besides,  in 
regard  to  each  alleged  violation  of  the  contract,  the  other 
party  is  entitled  to  a  hearing.  He  may  insist  that  the  freight 
in  question,  at  one  time,  is  not  of  the  description  contemplated 
in  the  contract;  at  another,  that  it  is  not  the  property  of  the 
party  complaining;  at  still  another,  that  notice  had  not  been 
given  in  terms  of  the  contract. 

We  are  satisfied  that  this  is  not  a  contract  of  which  per- 
formance can  be  compelled  by  one  sweeping  decree,  embracing 
all  time  and  all  instances  demanding  performance.  The  party 
has  an  adequate  remedy  at  law,  and  doubtless  would  be 
redressed  there. 

2.  There  is  no  foundation  for  the  prayer  for  pecuniary  dam- 
ages  for  past  violations  of  the  contract  A  court  of  equity 
would  not  interfere  to  enforce  a  contract,  except  by  specific 
performance,  and  that,  it  has  been  seen,  is  not  practicable  in 
this  case. 

3.  As  regards  the  relief  sought  by  way  of  amendment  to  the 
bill — the  reformation  of  the  contract — ^we  think  the  intention 
of  the  parties  sufficiently  apparent  to  be  recognized  in  any 
court,  and  that  there  is  no  sufficient  reason  for  bringing  tlM 
party  into  a  court  of  equity  for  a  reformation  of  the  contract 
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Our  oaadnflioii  ifli  that  the  demorrer  should  have  been  waar 
tained,  and  the  bill  dismissed. 
Let  the  judgment  be  reversed. 

In  Actions  fob  SFBcmo  Pkbidrmanci»  Bill  should  Sst  out  Pabtiov- 
I.AKLT  What  Act  is  Desikeb  to  bb  SPEcmoALLT  Doini:  Shoddeff  ▼.  Da^ 
»  Am.  Dec  233. 

Bell  iob  Spbcivic  Exicutiok  of  Contbact  does  not  lie,  where  Adequate 
vemedy  exists  at  law,  particnUriy  if  the  matter  is  oonoeniiiig  personal  cbat- 
tols:  Skoddeg  v.  Davis,  63  Am.  Dec  233,  note  235. 


Maddox  v.  State. 

[82  Okoboia,  58L] 

PCBUO  BxorrxicBirT  Pbbvailibo  against  Onb  Acousbd  of  Cbdii^  in  thv" 
eonnty  where  it  was  committed,  added  to  other  cansea  inaofficient  in 
themselves,  ought  to  torn  the  scale  in  favor  of  a  motion  for  a  contina- 


Wrbn  Pbinciples  of  JusnoB  Bbquibb  Postponbmbnt  of  Cbdonal  Tbial, 
it  ia  the  duty  of  the  conrt  to  see  that  the  trial  is  not  precipitated  to  the 
injury  of  defendant. 

Wbbbb  Jubob  Statu  on  his  Voib  Dibb  that  Hb  has  Fixbd  Opiniok 
aa  to  the  guilt  of  the  accused,  he  is  incompetent  to  try  a  criminal  case^ 
even  though  the  opinion  was  formed  from  hearsay  evidence. 

lBa>icTMENT  for  murder.  When  the  case  was  called  for  trial, . 
the  accused  moved  for  a  continuance,  upon  grounds  which  are*' 
stated  in  the  opinion.    The  motion  was  overruled.    In  select*  - 
ing  a  jury  to  pass  upon  the  case,  a  juror  avowed  on  his  voir' 
dire  that  he  had  a  fixed  opinion  as  to  the  guilt  of  the  accused^ 
fixrmed  from  hearsay  evidence.    The  accused  challenged  the 
juror  for  cause.    The  court  decided  the  juror  competent.    De- 
fendant excepted.    The  jury  rendered  a  verdict  of  conviction; 
the  prisoner  moved  for  a  new  trial,  which  was  denied,  and  he 
excepted,  and  now  prosecutes  this  writ  of  error  to  reverse  the 
verdict  and  judgment. 

Lofton^  »olicitor^eneraly  for  the  defendant  in  error. 

"By  Courty  Jenkins^  J.  This  was  a  case  of  indictment  for 
murdery  and  conviction.  The  defendant  moved  the  court  for 
a  new  trial,  on  numerous  grounds,  all  of  which  were  overruled, 
and  the  defendant  excepted.  We  deem  it  unnecessary  to  con- 
aider  more  than  three  of  these  grounds. 

1.  It  is  alleged  that  the  court  below  erred  in  refusing  to 
eOQtinae  the  case,  upon  the  showing  made  by  the  defendant 
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This  showing  presents  two  causes  for  continuance:  1.  The 
'recent  commission  of  the  homicide  charged  (less  than  tw« 
months  having  elapsed  between  the  killing  and  the  trial),  and 
the  prevalence  of  a  degree  of  excitement  in  the  county  against 
''  the  accused,  which  rendered  it  unsafe  for  him  to  go  to  trial  at 
that  term  of  the  court. 

The  affidavit  of  the  accused  on  this  subject  is  very  distincti 
and  he  offered  to  corroborate  it  by  the  affidavits  of  two  of  his 
counsel.  These  latter  the  court  refused  to  consider,  because 
the  proposed  affiants  resided  out  of  the  county  of  Jones,  at  the 
same  time  holding  the  accused  to  the  adduction  of  evidence, 
.  other  than  his  own,  of  the  excitement  in  the  public  mind. 

This  latter  requisition,  however,  was  subsequently  abandoned 

~by  the  court,  and  the  continuance  on  this  ground  refused  upon 

'^£be  authority  of  a  decision  of  this  court  in  the  case  of  Z%omp* 

^on  V.  State,  24  6a.  297,  303.    In  that  case,  this  court  held 

that  since  the  passage  of  the  act  of  1856,  providing  additional 

and  thorough  tests  of  the  competency  of  jurors,  there  was  little 

danger  to  be  apprehended  by  those  charged  with  crime,  fix>m 

nmfriendly  excitdment  in  the  public  mind,  and  that  the  ex- 

:  istence  of  such  excitement  was  not,  of  itself,  a  sufficient  show- 

^ing  for  a  continuance  of  a  criminal  case. 

.In  the  case  of  Thomas  v.  State,  27  Ga.  287,  it  was  ruled 
'^'that  popular  excitement  alone  is  not  sufficient  to  procure  the 
continuance  of  a  cause,  except  under  extraordinary  circum- 
stances." We  are  not  prepared  to  say  that  the  affidavit  of 
the  accused  in  this  case  shows  any  extraordinary  degree  of 
popular  excitement,  or  any  extraordinary  circumstances  likely 
to  swell  that  excitement  to  a  height  beyond  what  usually 
results  from  homicide.  Nor  can  we  say  that,  had  this  been 
the  only  showing  for  a  continuance,  it  should  have  received 
the  favorable  consideration  of  the  court. 

In  the  connection  in  which  it  was  presented,  however,  it  was 
^^!?orthy  of  consideration.     In  all  cases  in  which  this  cause  is 
superadded  to  others,  if  the  court  have  a  doubt  of  the  suffi* 
ciency  of  those  other  causes,  this  one  may  very  properly  turn 
the  scale  in  favor  of  the  motion  to  continue,  even  though  there 
be  shown  no  ** extraordinary"  circumstances.    This  I  under- 
stand to  be  the  effect  of  past  rulings  on  this  subject,  and  I 
^ishould  be  very  reluctant  to  see  the  force  of  such  a  showing 
'iurther  diminished. 

2.  The  affidavit  for  continuance  under  consideration  went 
much  further.    It  alleged  that  before  he  shot  deceased  he  had 
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himeelf  been  shot,  as  he  then  and  still  belieyed,  by  deceased^ 
bat  that  he  is  unable  to  prove  this,  and  uninformed  as  to  what 
the  bystanders,  who  were  numerous,  know  of  the  circum- 
fltaiices,  by  reason  of  his  arrest  on  the  day  following  that  of 
the  homicide,  his  continued  confinement  in  jail  ever  sinoe^, 
his  inability  from  poverty  to  employ  counsel  to  prepare  his- 
case,  and  his  lack  of  a  friend  to  perform  that  service  for  him^ 
that  he  believes  diligent  inquiry  would  bring  to  light  the  per- 
son who  actually  shot  him;  that  the  bill  of  indictment  had 
been  found  against  him  at  the  present  term,  and  that  he  had, 
by  the  charity  of  others,  been  provided  with  counsel  only  since 
its  commencement. 

The  court  below  held  that,  because  the  accused  had  residinf^ 
in  the  nei^borhood  a  father  and  a  brother,  he  might,  thiougk 
their  instrumentality^  have  prepared  his  case  for  trial  during^ 
his  confinement.  But  he  swears  positively  that  he  had  na 
friend  to  do  this  ofi&ce  for  him.  The  existence  of  the  relation- 
ship, referred  to  by  the  court,  does  not  negative  the  averment 
in  the  affidavit,  and  the  close  confinement  of  the  accused, 
sick  and  sore  firom  his  wounds  the  while,  relieves  him  from. 
the  imputation  of  laches. 

He  alleges  that  he  had  been  sorely  wounded  before  he  fired^ 
by  whom  he  does  not  positively  know,  but  that  he  then  be- 
lieved and  still  believes  that  he  was  returning  the  fire  of  him 
assailant,  and  that  with  further  time  he  will  be  able  to  prcK 
eme  proof  it  It  is  objected  that  he  names  no  absent  witness^ 
by  whom  he  expects  to  be  able  to  prove  the  fact.  But  this  is 
not  an  application  for  a  continuance  because  of  the  absence- 
of  a  known  witness  to  prove  a  particular  fact,  nor  is  the  ab- 
sence of  a  known  witness  the  sole  sufficient  ground  for  a  con- 
tinuance. The  ground  of  application  is  the  existence  of  a 
£BM;t  important  to  his  defense,  of  which  he  believes  there  were 
witnesses  who  may  be  ascertained,  but  whom  he  has  thus  &r 
been  unable  to  ascertain,  for  reasons  clearly  stated. 

This  is  his  case.  Section  175  of  the  fourteenth  division  of" 
the  penal  code  provides  that  "  every  person  against  whom  a 
bill  of  indictment  is  found,  shall  be  tried  at  the  term  of  the 
court  the  indictment  is  found,  unless  the  absence  of  a  material 
witness  or  witnesses,  or  the  principles  of  justice,  should  require 
the  postponement  of  the  trial,  and  then  the  court  shall  allow  a 
postponement,"  etc.  Now,  taking  this  affidavit  to  be  true  iO' 
£ACt  (and  the  law  does  not  permit  a  traverse  of  it),  we  think 
the  principles  of  justice  peremptorily  required  a  postponement. 
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But  again,  in  Allen  v.  State^  10  6a.  85,  this  court  held  that 
"  a  party  who  is  conscious  of  his  innocence  should  not  be  com- 
pelled to  incur  the  expense  and  labor  of  procuring  testimony 
until  there  is  a  bill  found."  Under  this  ruling,  had  the 
accused  known  of  a  witness  by  whom  he  could  prove  the  £em^ 
in  question,  had  he  failed  to  subpoena  him  before  bill  found, 
and  had  he  in  consequence  thereof  been  unready  for  trial,  his 
showing  would  have  been  good.  How  much  more  when  he 
swears  that  he  believes  the  fact  to  exist,  and  that  there  are 
witnesses  who  know  it,  but  that  circumstances  beyond  his  oon* 
trol  have  prevented  the  investigation  and  inquiry  necessary  to 
their  ascertainment. 

We  commend  the  zeal  and  fidelity  with  which  our  brethren 
of  the  circuit  bench  resist  unnecessary  delays  in  the  adminis- 
tration of  penal  justice,  and  we  know  well  how  often  such  de- 
lays are  sought  at  their  hands,  but  we  know  that  this  zeal 
may  become  a  virtue  in  excess,  and  it  is  our  bounden  duty,  so 
far  as  in  us  lies,  to  see  that  even  an  honest  and  enlightened 
zeal  in  the  public  service  shall  not  precipitate  the  trial  of  a 
case  whilst  "  the  principles  of  justice  require  a  postponement." 
Connecting  the  two  grounds  of  this  showing,  we  are  clearly  of 
opinion  it  should  have  been  allowed. 

3.  The  next  ground  of  error  is  the  ruling  that  the  juror 
Dorsctt  was  competent.  It  seems  that  to  the  first  question 
propounded  to  this  juror,  under  the  voir  dire,  he  failed  to 
answer  categorically,  but  replied:  "I  have  formed  and  ex- 
pressed an  opinion  [as  to  the  guilt  or  innocence  of  the  prisoner] 
fi^om  hearsay."  This  was  not  such  an  answer,  nor  in  such 
form,  as  the  statute  contemplates.  It  presented  a  case  of  some 
embarrassment,  and  it  seemed  to  be  conceded  on  all -sides  that 
further  interrogation  to  the  same  point,  before  propounding  the 
remaining  questions,  or  disposing  of  the  juror,  was  proper. 
The  court  permitted  the  counsel  for  the  accused  to  propound 
his  questtion:  '^Is  the  opinion  you  have  formed  and  expressed 
from  hearsay  a  fixed  opinion?"  He  replied:  "It  is."  Here 
counsel  for  the  accused  insisted  that  the  juror  should  be 
adjudged  incompetent.  But  the  court  deemed  it  proper  to 
apply  still  another  test,  and  put  to  the  juror  this  question: 
*' Would  or  would  not  your  opinion  yield  to  testimony?  Do 
you  or  not  think  that  you  could  do  justice  to  the  prisoner?** 
To  which  he  replied:  "I  think  I  could,  but  I  would  rather  get 
off.''  The  court,  after  propounding  the  other  statutory  ques- 
tions, and  receiving  answers,  declared  the  juror  competent,  and 
he  was  put  upon  the  prisoner,  and  peremptorily  challenged. 
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Was  the  last  test  applied  by  the  court,  aside  from  the  stat- 
ute, proper?  Here  was  a  juror  declaring  that  he  had  a  fixed 
opinion  which  he  had  expressed,  not  indeed  ''from  having  seen 
the  crime  committed,  or  from  having  heard  any  portion  of  the 
evidence  under  oath,"  as  expressed  in  the  statute,,  but  still  a 
fixed  opinion.  With  this  state  of  mind  unexplained,  the  court 
would  not  and  did  not  put  him  upon  the  prisoner.  Supposing 
this  ** fixed  opinion"  to  be  adverse  to  the  prisoner  (as  indeed 
the  form  of  the  next  question  indicates  that  the  court  under- 
stood it  to  be),  how  far  does  the  most  favorable  result  of  the 
next  test  remove  the  difficulty? 

The  doctrine  of  the  law  is,  that  "  every  man  accused  of  crime 
is  presumed  innocent  until  he  is  proven  guilty."  Surely,  no 
just  civilian  would  expunge  or  qualify  this  principle.  Taking^ 
then,  for  our  guide  this  principle,  what  is  the  state  of  mind 
proper  to  a  juror  entering  upon  a  trial?  Clearly,  such  that 
before  he  could  inwardly  resolve  that  the  accused  was  guilty, 
there  must  be  submitted  to  him  proof  of  his  guilt.  In  what 
state  of  mind  does  this  juror  answer  to  the  court's  question 
show  him  to  have  been?  Such  that  he  firmly  believed  the 
prisoner  guilty,  but  might  by  possibility  be  convinced  that  he 
was  innocent. 

He  should  have  been  without  opinion;  he  had  fixed  opinion; 
he  should  have  presumed  the  accused  innocent;  he  believed 
him  guilty.  His  mind  should  have  demanded  proof  of  guilt 
to  restrain  him  from  acquitting;  it  in  fact  demanded  proof  of 
innocence  to  restrain  him  from  convicting.  If  one  person  so 
minded  might  be  placed  upon  a  jury,  twelve  might,  and  there 
the  onus  would  be  upon  the  accused,  and  not  upon  the  state. 
It  is  argued  that  a  fair  construction  of  the  statute  requires  that 
the  juror  should  not  be  set  aside  as  incompetent  by  reason 
of  his  answer  to  this  first  question,  unless  the  answer  disclose 
that  he  has  "  formed  and  expressed  an  opinion  "  from  having 
seen  the  crime  committed,  or  from  having  heard  a  part  of  the 
evidence  under  oath.  But  let  us  look  into  the  spirit  of  the 
statute.  Are  its  requisitions  satisfied  by  a  categorical  answer 
in  the  negative,  to  that  question?  Is  he,  therefore,  declared  to 
be  competent?    No. 

The  statute  requires  that  still  other  questions  should  be 
propounded,  probing  deeper  the  state  of  his  mind.  Let  us 
look  again,  in  this  view,  to  the  condition  of  the  juror's  mind, 
when  he  had  answered  the  questions  of  the  court,  and  before 
the  second  and  third  statutory  questions  had  been  propounded. 
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Ee  had  a  '^  fixed  opinion^  which  might  yield  to  evidence;  hb 
thought  he  could  do  justice  to  the  prisoner." 

With  this  avowal  of  a  fixed  opinion,  was  it  not  a  mockery  to 
ask  him  the  two  next  succeeding  statutory  questions,  viz. :  **  Have 
you  resting  on  your  mind  any  bias  or  prejudice  for  or  against 
the  prisoner?  Is  your  mind  perfectly  impartial  between  the 
state  and  the  accused?"  If  fixed  opinion  be  not  a  bias  of 
mind,  I  would  like  to  hear  a  fall  satisfactory  definition  of  the 
the  word  '^bias."  Lexicographers  define  it,  '^A  leaning  of  the 
mind — a  prepossession."  But  it  is  said  the  juror  in  fact  an- 
swered both  those  questions  satisfactorily.  The  record  does 
not  disclose  that  he  did  so,  but  we  must  presume  he  did,  or 
the  court  would  not  have  put  him  upon  the  prisoner. 

Thus  answering,  charity  to  the  juror  requires  us  to  presume 
that  he  did  not  understand  the  questions  he  answered.  But 
take  a  practical  test  the  other  way.  What  sane  man,  select- 
ing his  triers,  under  a  capital  charge,  would  have  taken  thi# 
juror,  when  put  upon  him?  It  was  not,  then,  a  question  of 
doubt— of  discretion;  he  was  under  an  imperious  necessity  te 
object  to  the  juror.  To  put  such  a  juror  upon  a  prisoner  is, 
in  our  judgment,  equivalent  (though  certainly  not  intended} 
to  denying  him  one  of  the  peremptory  challenges  allowed  him 
by  law.  We  do  not  mean  to  say,  by  any  means,  that  if  a  junir 
give  a  general  negative  answer  to  the  first  question,  it  is  the 
privilege  of  the  accused  then  to  inquire  whether  or  not  he  has 
formed  and  expressed  an  opinion  from  hearsay.  The  statute 
has  prescribed  the  question  intended  further  to  test  his  com* 
potency. 

But  we  do  say  that  a  juror,  when  asked  the  first  question,, 
voluntarily  avows  an  opinion  formed,  fixed,  and  expressed,  dis- 
closes one  of  those  states  of  the  mind,  the  existence  of  which 
the  second  and  third  statutory  questions  were  intended  to  in- 
quire after,  and  upon  the  entertainment  of  which  the  statute 
requires  "  Ixe  shall  be  set  aside  for  cause."  We  do  say  any 
juror  who  declares  first  'Hhat  he  has  a  fixed  opinion  as  to  the 
guilt  or  innocence  of  the  accused,"  and  then,  ''that  he  has 
resting  on  his  mind  no  bias  or  prejudice  for  or  against  the  ac- 
cused, and  that  his  mind  is  perfectly  impartial  between  the 
state  and  the  accused,"  evinces  a  mental  or  moral  obliquity, 
either  of  which  unfits  him  to  be  a  trier,  where  truth  is  sought 
after  as  a  guide  in  the  administration  of  justice. 

4.  As  this  case  must  be  retried,  we  shall  not  express  any 
opinion  regarding  the  conformity  of  the  verdict  to  the  law  and 
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t^  evidence.  We  may  say,  however,  that  it  is  a  yery  peculiar 
ease.  We  find  in  the  record  no  evidence  of  express  malice 
entertained  by  the  slayer  toward  the  slain,  nor  yet  of  any  in> 
jniy  done,  or  provocation  given,  by  the  slain  toward  the  slayer. 
A  quarrel  had  been  progressing  for  hours  between  other  parties, 
with  which  it  does  not  appear  that  either  of  these  had  inter- 
feredy  save  to  make  peace.  No  act  done,  no  word  spoken,  by 
either,  would  identify  him  with  the  one  or  the  other  belUgerent 
party;  yet  jnst  as  the  latter  have  proceeded,  within  a  house, 
from  words  to  a  conflict  with  deadly  weapons,  the  accused 
standing  quietly  without  the  house,  looking  in  another  direc- 
tion, receives  a  painful  gunshot  wound;  turning  quickly  to  the 
diieetion  from  which  the  shot  came,  he  sees  the  deceased  com- 
ing out  of  the  house  (the  scene  of  combat),  apparently  unarmed^ 
end  immediately  fires  upon  him,  infiicting  a  mortal  wound. 
Seaiody  has  the  deceased  fidlen,  when  the  accused  receives 
another  fire,  distributing  rixty  shot,  quite  of  a  difi^erent  kind 
from  the  first,  over  half  his  person,  and  fidls  wounded,  but  not 
mortally.  Yet  no  part  of  the  evidence  discloses  firom  whom 
or  wherelbre  the  accused  received  either  fire.  It  is  very  cer- 
tain that  deceased  did  not  deliver  the  last,  though  it  is  quite 
probable  he  may  have  delivered  the  first  I  believe  there  is 
no  dispute  as  to  any  &ct  to  which  I  have  adverted;  at  all 
events,  we  so  understood  the  evidence.  We  are  strongly  im- 
pressed that  there  are  important  tBida  (probably  susceptible 
of  proof) — ^part  of  the  re$  gestm — not  yet  developed.  Whether 
they  ever  will  come  to  light,  and  if  so,  what  influence  they 
may  exert  upon  the  prisoner's  fate,  hangs  in  doubt,  but  the 
impression  stated  carries  our  mind  irresistibly  back  to  the 
qoestion  of  continuance,  and  we  are  constrained  to  exercise 
oar  1^^  discretion  by  remanding  this  case  for  another  triaL 
Let  the  judgment  be  reversed. 

KbmoHs  loa  CosmnrAiRSi  abb  Lbtt  to  Gbsat  BxmiT  to  Dibobriov 
ev  CkNJsrs  Jokmam  ▼.  BMe,  SS  Qa.  OS.  The  Mtion  of  the  ooart  in  this  r»- 
wOl  not  be  rmswed»  ozoept  in  omm  of  aboae  of  diaoreiifln:  Oon  ▼. 
64  UL  374;  MtFaddm  ▼.  CbmnKmapeaAA,  62  Am.  Doc.  906,  and  note 
aUL  Tbo  oonrfe  mnife  not  refoae  to  allow  a  juror  to  be  sworn  becaaae  be 
tint  he  has  farmed  an  qpinioa  as  to  the  guilt  of  def endant»  if  defendant 
him  and  he  is  not  ohsBenged  by  the  people:  Vam  Bhriemn  ▼.  Peopk^ 
Mid.  S16^  and  note  S17. 
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Monday  v.  State. 

[82  GBOSeiA,  «72.J 

Okly  ScATDTOEr  QuisnoxB  Tospectiiig  hiroompetenoyaliooldbepiqpoBBdrf 

to  a  jnior  in  a  orimiiul  cue. 
JmtoA  a  iNooiiFxmrr  to  Tbt  Oabm  Intolyikq  GAniAL  PunaHMXR  if 

he  ham  oonBoieptioiia  somples  a^punat  the  infliotioii  of  the  death  penal^. 
Dklajelations  of  PXB80N  ON  Whok  Absault  was  Made,  uttered  at  or  im- 

mediately  after  the  aesaidt^  are  admiiwriMe  ae  puto  of  the  ret  getk^  m  • 

criminal  case. 
AflBAULT  WITH  Intint  TO  MuBDXE  may  be  oommitted  withoat  nang  a 

weapon  that  mi^^t  be  likely  to  prodnoe  death,  although  aaoh  intentwe 

is  osnally  manifested  by  the  nee  of  a  deadly  weapon. 
Li  iKSTBUcriNO  Jubt,  It  a  Pbopib  vob  Oovbt  to  Dhodct  Thxm  to  de- 
termine the  case  by  the  evidence^  and  to  disregard  all  other  oonfiden- 

tione. 
Ksw  Tbial  must  bi  Allowed  when  a  party  diaoovers  material  evideaM 

daring  the  trial  of  a  criminal  oaee,  and  the  conrt  will  not  oontiniie  er 

suspend  the  canse  to  enable  the  party  to  obtain  each  teetimoay. 

iNDiCTMEirr  for  an  assault  with  intent  to  murder.  Pending 
the  organization  of  the  jury  a  juror  was  asked  the  questions 
prescribed  by  the  statute,  and  was  found  competent  to  try  the 
cause.  Counsel  for  the  prisoner  proposed  to  ask  him  if  he  had 
not  conversed  with  the  prosecutor  about  this  case,  and  ex- 
pressed to  him  an  opinion  against  the  prisoner,  and  if  he  did 
not  have  a  fixed  opinion  against  the  prisoner.  The  court  re- 
fused to  permit  the  question,  holding  that  no  question  could  be 
propounded  to  the  juror  except  those  prescribed  by  the  statute; 
that  if  the  prisoner  desired  to  show  that  the  juror  was  incom- 
petent, he  must  do  so  by  some  other  witness.  The  evidencei 
among  other  things,  showed  that  the  prisoner  had  choked  the 
prosecutor  severely;  so  much  so  that  he  could  scarcely  get  up 
from  the  ground;  his  throat  was  skinned  on  both  sides  of  his 
neck  by  the  prisoner's  finger-nails,  and  he  was  otherwise  badly 
hurt  and  much  exhausted.  His  cries  attracted  other  perscms, 
among  them  John  C.  Beard,  who  testified  at  the  trial  that  aa 
he  came  up  to  where  the  prosecutor  was,  some  one  ran  ofif;  that 
he  did  not  see  who  it  was,  because  it  was  dark;  that  he  asked 
the  prosecutor  what  was  the  matter,  to  which  he  stated  that 
defendant  was  trying  to  choke  him  to  death.  This  testimony 
was  objected  to,  but  the  objection  was  overruled.  After  the 
testimony  was  all  in,  but  before  the  case  was  submitted  to  the 
jury,  the  prisoner  discovered  that  a  witness,  who  was  not  pret- 
enl^  but  who  would  be  present  shortly,  would  testify  to  fiicts 
material  to  his  defense,  and  asked  tiie  court  to  suspend  the 
trial  until  his  arrival,  which  the  court  refused  to  da    Th§ 
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other  facts  are  sufficiently  stated  in  the  opinion.  The  jwry 
foand  the  defendant  guilty.  A  motion  for  a  new  trial  was 
overruled.  The  refusal  of  the  court  to  arrest  the  judgment 
tnd  grant  a  new  trial  are  complained  of  as  errors. 

/.  /.  Scatboroughf  and  Warren  and  Warren^  for  the  plaintiff 
In  enor. 


W.  E.  Smithy  BcUcUar^general  (represented  by  StroMier)^  far 
the  defendant  in  error. 

By  Court,  Lyon,  J.  There  was  no  error  in  the  refhsal  of  the 
oonrt  to  allow  the  juror,  on  trial  for  competency,  to  be  asked 
whether  he  had  not  talked  with  the  prosecutor,  etc.  The  only 
qaestion  to  be  propounded  to  the  juror  are  those  prescribed  by 
the  Georgia  statute  of  1856:  King  y.  State,  21  Ga.  220;  Pinee 
StaU,  Id.  236. 

2.  The  juror  haYing  been  asked,  and  answered  that  he  had 
conscientious  scruples  as  to  capital  punishment,  without  objec- 
tion it  was  competent  for  the  court  to  discbarge  him  for  incom- 
petency under  the  act  of  1856,  notwithstanding  the  objection 
of  counsel  for  prisoner. 

3.  It  was  competent  for  the  declarations  of  Bass,  the  prose- 
cutor, made  so  immediately  after  the  contest  between  himself 
and  prisoner,  as  testified  to  by  the  witness  Beard,  to  go  to 
the  jury,  as  part  of  the  res  gestas,  to  illustrate  the  impression 
on  the  mind  of  the  prosecutor  at  the  time  of  the  nature  of  the 
attack  made  on  him  by  the  accused. 

4.  We  subscribe  fully  to  the  opinion  of  the  court  below,  that 
it  is  the  right  of  any  white  man  to  arrest  any  slave  on  the 
public  highway  if  he  has  a  reasonable  suspicion  that  the  slave 
has  in  possession  stolen  property.  Such  a  principle  is  neces- 
sary to  the  proper  discipline,  government,  and  protection  of 
that  species  of  property,  and  we  think  there  was  an  abundance 
of  evidence  in  this  case  to  justify  the  suspicion  of  the  prose- 
cutor, and  to  justify  him  in  an  arrest  of  the  negro  under  the 
circumstances,  and  the  resistance  of  the  negro  was  unwarrant- 
able upon  any  pretext  whatever. 

6.  We  agree,  too,  with  the  court,  that  while  an  assault  with 
intent  to  murder  is  usually  manifested  by  the  use  of  a  deadly 
weapon,  the  employment  of  which  is  ordinarily  calculated  to 
produce  death,  still  an  assault  with  intent  to  murder  might  be 
eommitted  without  the  use  of  a  weapon  that  would  be  likely 
lo  produce  death. 
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6.  The  coart  also  did  right  to  exclude  from  his  charge  all 
alluBion  to  the  irrepressible  conflict,  and  a  dissertion  on  the 
relative  rights  of  the  negro  to  that  of  a  white  man,  but  in  lieu 
thereof  to  tell  the  jury  simply,  as  he  did,  to  disregard  all  out- 
■ide  considerationB,  and  to  determine  the  case  by  the  proof 
alone. 

We  do  not  think  that  the  verdict  was  against  the  charge  of 
the  court  The  defense  relied  on  was,  that  the  negro  with 
iHiom  Bass  had  the  conflict  was  not  the  aocused,  but  some 
other;  that  Bass  was  mistaken;  that  he  was  deoeived  by  the 
light  or  some  other  cause;  that  the  accused  was  not  there,  etc., 
and  much  negro  testimony  was  oflbred  in  support  of  this  posi- 
tion. The  evidence  of  Mrs.  Barfield  in  rebuttal  to  all  thia  tes- 
timony, to  wit,  ^Hhat  she  saw  the  accused  on  the  morning  of  the 
ocKnflict,  and  before  the  time  they  carried  him  to  the  jail,  pass* 
ing  her  house  going  home;  he  was  at  the  comer  of  the  public 
square,  and  that  after  he  passed  some  time,  there  passed  some 
dogs  and  gentlemen,  going  the  same  direction  he  was  " — if  true, 
was  corroborative  of  the  testimony  of  the  prosecutor,  who  could 
not,  consequently,  have  been  mistaken. 

The  testimony  of  the  absent  witness,  James  W.  Ragan,  ''that 
the  dogs  did  not  run  on  the  track  of  the  accused,''  as  testiA^d 
to  by  Mrs.  Barfield,  was  material  to  the  defense  in  overoomiug 
the  e£fect  of  the  testimony  of  Mrs.  Barfield,  in  that  respect  at 
least.  The  verdict  of  the  jury  may  have  turned  entirely  on 
the  evidence  of  Mrs.  Barfield.  We  do  not  say  that  it  should, 
but  it  was  testimony  that  the  defendant  had  a  right  to  have 
before  the  jury.  What  eflect  it  would  have  had  upon  the  ver- 
dict, if  any,  we  cannot  say.  That  was  for  the  jury  to  consider; 
but  it  was  legitimate  evidence  for  them,  and  after  it  was  dia- 
covered  by  the  counsel,  under  the  circumstances,  we  think  the 
court  ought  either,  in  his  discretion,  to  have  suspended  the 
trial  long  enough  to  procure  the  testimony,  or  have  continued 
the  trial  to  another  term,  upon  the  application,  to  enable  the 
defendant  to  obtain  the  benefit,  or  supposed  benefit,  of  the 
witness's  testimony,  and  in  not  doing  either  the  one  or 
the  other,  we  think  the  court  committed  error;  and  this  is  all 
the  error  that  we  find  in  this  record. 

Let  the  judgment  be  reversed. 

Oni  T  Statttort  Quxstions  should  be  Pro?ouitdbd  to  Juror  oa  bistiial 
for  competency  to  try  a  case,  by  the  defendant^  but  this  does  not  preclude 
the  triers  from  interrogating  the  juror,  nor  does  it  preclude  the  court  sera 
gpOfUe  from  further  interrogating  him.     The  defendant  may,  howerer,  pior* 
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the  inoompetoncy  of  ibe  Juror  by  other  eTidenoe:  Shmnom  ▼•  5Mi8^  73  ChL 
n^  and  Jbhn$m  t.  SiaU^  66  Id.  99,  citing  the  prinoipal  case. 

WHBir  AoTDiG  Stbictlt  jls  Tbibb,  there  ie  no  doabt  that  the  judge  may 
dufiline  to  haye  a  Jiiror  further  examined  as  to  hie  competency,  and  may  look 
sOone  to  the  afiende  evidence  that  is  adduced:  Cox  t.  State,  Sild.  41^  €iiing 
the  principal  case  and  other  authorities. 

Dbclabatioiib  ov  Pbhson  In jubsd  are  not  evidence  to  show  the  manaer  is 
which  the  injury  ooourred;  State  t.  Ikaridaon,  73  Am.  Dec  312. 

EvxDKNCB  Ai>Tifra8TBL»  AS  Pab.t  ov  Bbs  GisuB:  State  V.  DaMeoUf  73  Am. 
Deo.  312,  note  315. 

Bbclajutions  ov  Pabtt  that  Difbndaht  RoBBiiT)  Hm,  made  immedi- 
ately after  the  oocnrrenoe,  are  not  admissible  to  prove  the  eorptiB  deMeU: 
Stale  V.  JkaridsoH,  73  Am.  Dec  312. 

Fabt  07  Rb  Qitarrm  a  What  Pbbsoh  Absaulted  Said  at  the  moment  of 
restontion  to  sensibility,  alter  being  assaulted,  and  such  statements  are 
admissible  in  evidence  against  the  person  who  committed  the  assault:  Johtuon 
▼.  Staief  85  Gai.  99,  citing  the  principal  case  See  also^  to  the  same  pointy 
Sieweamm  v.  State,  69  Id.  72. 

DiCLAHATioirs  ATurTJWim.B  AS  Pabt  ov  Bbs  Gbbxlsi  Frmk  ▼.  Coe^  61  Am. 
Dee.  141,  and  note  146. 

Dklabaiions,  ApmasTBiuTT  or,  Gbnbballt,  DiaoDBgEDt  iViiiiMp  ▼• 
MUehell,  63  Am.  Dec  258. 

As  EvromcB:  PrkUupT.  MUtMl,  63  Am.  Dec  256^  and  note  26S. 

That  Dbtbndaiit  was  Ck>iniNBD  in  jail  is  no  kgal  excuse  for  want  of  prsf^ 
lor  trial:  Xori^  v.  State,  38  Ga.  505. 


Hays  v.  MoFablan. 


[82  GaOBOlA,  699.J 

Hob  d  Babxd  ufoh  Good  Ck>NsiDBRATi09,  and  is  valid  and  reooverabk^  if 
it  is  given  to  the  mother  of  a  bastard  child  by  its  reputed  father,  with 
the  intent  of  doing  something  for  her,  and  to  prevent  her  from  institut- 
ing a  proceeding  of  bastardy  against  him  under  the  statute 


Assumpsit.  This  action  was  brought  by  John  W.  Hays, 
administrator  of  Mrs.  M.  A.  McEee,  deceased  (a  widow),  to 
recover  one  thousand  dollars,  upon  two  promissory  notes.  The 
£act8  are  sufficiently  stated  in  the  opinion. 

Johnaon  and  Sloan,  for  the  plaintiff  in  error. 
Ingram  and  RiLsaeU,  for  the  defendant  in  error. 

By  Court,  Lyon  J.  The  objections  to  this  judgment  are  to 
the  admissibility  of  the  evidence,  the  charge  of  the  court,  and 
the  verdict  of  the  jury,  and  all  of  them  may  be  resolved  into 
one,  that  is,  whether  the  consideration  of  the  note,  the  subject- 
matter  of  the  suit,  is  good  and  sufficient  in  law?  Mrs.  McKee, 
tbe  plaintiff's  intestate,  was  pregnant  with  a  bastard  child,  of 
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which  the  defendant  was  the  reputed  father,  and  her  friends 
applied  to  him  to  know  what  he  would  do  for  her,  and  that 
he  must  do  something  before  she  left  for  the  state  of  Louis- 
iana, or  she  would  swear  the  child  to  him;  in  other  words, 
that  she  would  institute  a  proceeding  against  him  in  bastardy 
to  compel  his  support  of  the  child,  etc.  To  avoid  this  publio 
exposition,  the  defendant  being  a  married  man,  and  to  do 
something  for  the  mother,  he  gave  this  note.  That  is  the 
consideration.  Was  it  sufficient  to  support  the  promise?  It 
is  urged  by  the  defendant  that  it  is  not,  because,  as  they  as- 
sert, the  note  was  given  to  suppress  a  public  prosecution  for 
the  offense  of  bastardy,  and  that  it  is  void,  being  against 
public  policy,  that  is,  that  it  is  the  policy  of  the  public,  by 
a  prosecution  and  public  exposure  of  these  offenders  against 
law,  to  make  an  example  of  them  to  deter  others  from  like 
vice  and  immorality.  If  the  bastardy  act  had  this  intention, 
or  that  was  the  policy  of  this  law,  under  which  the  prosecu- 
tion in  this  case  was  threatened,  there  would  be  great  reason 
in  the  position  of  counsel;  but  such  is  not  the  intention  or 
policy  of  the  act,  or  the  purpose  for  prosecution  under  it. 
The  sole  object  of  the  act  is  to  compel  a  support  and  edu- 
cation of  a  bastard  child  by  its  reputed  father,  and  also  ''the 
expenses  of  lying-in  with  such  child,  boarding,  maintenance, 
and  nursing,  while  the  mother  of  such  child  is  confined  by 
reason  thereof."  The  law  does  not  compel  or  require  the 
mother  to  make  the  prosecution,  or  any  one  else;  but  the 
mother  may  voluntarily  give  the  bond  herself  for  these  ex- 
penses and  the  maintenance  and  education  of  the  child,  or  if  she 
is  able  to  do  so  herself,  and  there  is  no  probability  of  the  child 
becoming  a  charge  on  the  county,  there  is  no  necessity  for 
such  bond,  nor  will  it  in  that  case  be  required.  The  Whole 
object  of  a  prosecution  and  of  the  act,  so  far  as  the  putative 
father  is  concerned,  is  to  compel  him  to  do  what  it  is  his 
natural  and  legal  duty  to  do,  that  is,  to  support,  educate,  and 
maintain  the  child,  and  to  pay  the  expenses  attendant  on  the 
mother's  confinement.  The  public  law  which  these  parties 
were  guilty  of  violating  was  that  of  fornication  and  adultera- 
tion, and  for  this  there  was  no  proscution  begun  or  threatened. 
The  note  was  given  to  enable  the  mother  to  do  that  which  he 
otherwise  would  have  been  compelled  to  do,  and  was,  there- 
fore, given  upon  a  sufficient  and  valid  consideration.  Thai 
the  defendant  was  induced  to  give  the  note  from  fear  of  ex- 
posure, from  the  shame  and  infamy  that  might  have  attached 
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to  him  in  conBoquence,  or  from  a  fear  of  its  effects  upon  hifl 
domestic  peace  and  happiness,  as  well  as  a  sense  of  justice  to 
render  some  compensation  for  the  deep  and  for  ever-abiding  in- 
jniy  that  he  had  inflicted  upon  the  mother,  does  not  lessen 
the  merit  of  the  note  or  its  validity,  but  greatly  increases  it. 

It  18  unnecessary  to  prolong  a  discussion  of  this  question,  as 
it  Ib  no  longer  an  open  one,  having  been  practically  decided 
in  this  court:  Hargrove  v.  Freeman^  12  Ga.  842,  in  which  this 
court  says:  "Such  a  contract  is  not  against  good  policy  or 
good  morals,  nor  against  law,  but  in  conformity  with  its  ex- 
proes  provisions,  and  in  the  judgment  of  this  court,  ought  tQ 
be  enforced.  If  the  defendant's  testator,  by  this  arrangement, 
relieved  himself  of  all  statutory  liability  in  which  he  was  in 
imminent  danger,  for  the  child  had  already  been  sworn  to 
him,  the  paternity  of  which  he  never  disputed,  if  he  was  by 
this  means  acquitted  from  a  public  prosecution,  exposure,  and 
disgrace,  to  say  nothing  of  the  trouble,  loss  of  time,  and  pe- 
CQxiiary  expense  necessarily  incidental  to  such  a  proceeding, 
who  shall  say  that  these  considerations  were  not  amply  suffi- 
cient to  bind  him  for  the  amount  which  he  himself,  in  view, 
no  doubt,  of  all  these  things,  as  well  of  his  natural  obligation 
to  provide  for  his  offspring,  freely  and  understandingly  elected 
to  pay? 

''The  fine  imposed  by  the  code  [act]  for  bastardy,  it  is  true, 
IB  only  seven  hundred  dollars,  but  when  the  reputed  father 
prefers  to  avoid  a  public  arraignment  and  trial,  and  adjust  the 
matter  with  the  mother  himself,  courts  will  not  undertake  to 
measure  the  consideration,  nor  to  circumscribe  by  any  definite 
or  prescribed  bounds."  It  was  again  decided  in  Davis  v. 
Moody^  15  Ga.  181.  The  same  doctrine  is  maintained  and  en- 
forced by  the  supreme  court  of  Alabama,  under  a  bastardy 
very  similar  to  ours:  Robinson  v.  Crenshaw ^  2  Stew.  &  P.  278; 
eee  also  AsVbume  v.  Qibson^  9  Port.  649.  It  will  not  do  foi 
the  defendant  to  say  now  that  there  is  no  proof  that  he  is  the 
father  of  the  child,  for  when  he  was  called  upon  by  the 
mother,  brother,  and  friend  to  do  something  for  the  mother, 
be  never  denied  that  he  was  the  father,  and  his  giving  the 
note  is  an  admission  by  himself  that  he  was  the  father  of  the 


Let  the  judgment  be  reversed. 


Tkb  nmroQVAL  oin  o  cokd  in  Jaekton  t.  RiOff^  88  Ga.  616^  whSoh  ap» 
the  doetriiM  of  this  oaae.    See  alfo  Eargrove  ▼.  Freemem,  12  Id.  84S| 
V.  Moodp,  16  Id.  78^  to  the  nine  pdni. 
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HaBBIS   V.   MULLINS. 

(82  OaOBOU,  9011 

Ir  n  Falbb  RxpSBmrrATiOH  if  »  Tendor  exhibiti »  mole  to  a  propotad  wmt 
dae^  And  at  that  time  representa  the  animal  aoond,  if  he  knowa  to  tha 
oontrary,  eran  thoagh  the  yendor  afterwarda  aaya  to  anch  rendaet  ''Hit 
aniinal  will  be  aold  in  a  abort  time  at  auction,  and  yon  will  then  haira  a 
ohanoe  to  bay  him;"  and  about  an  hoar  aabaeqnently  the  mole  ia  oflevad 
for  aale  at  auction,  and  the  propoaed  yendee  purchaaea  the  mole  apoD 
the  prior  repreaentationa  of  the  aeiler.  The  fact  that  at  the  auction  it 
waa  atated  that  the  vendor  did  not  warrant  or  goaraatee  the  animal  m 
any  partioalar  doea  not  alter  the  role. 

Action  on  the  case.  The  facts  are  sufficiently  stated  in  ths 
opinion. 

Johnson  and  Sloany  for  the  plaintiff  in  error. 

Ingram  and  RusmUj  for  the  defendant  in  error. 

By  Court,  Lton,  J.  This  was  an  action  brought  by  the 
plaintiff,  Parmelia  Mullins,  against  Richard  Harris,  for  the 
recovery  of  the  sum  of  one  hundred  and  twenty  dollars^ 
the  amount  paid  by  her  to  him  for  a  certain  mule  that  Harris 
falsely  and  fraudulently  represented  to  be  sound  and  all  rights 
vrhen,  in  fact,  the  mule  was  not  sound,  but  was,  at  the  time, 
afflicted  with  blind  staggers,  and  had  been  for  a  long  time 
before,  which  defendant  knew  at  the  time  of  his  sale  and 
representation;  and  that  the  mule  died  subsequently,  and  on 
the  same  day,  of  the  disease. 

On  the  trial,  it  appeared  from  the  evidence  that  Mrs.  Mul- 
lins sent  her  son  to  Columbus  to  buy  a  mule,  and  while  there, 
Harris  showed  him  this  mule,  and  tried  to  sell  it  to  him  al 
private  sale  at  the  price  of  one  hundred  and  fifty  dollars,  when 
Harris  told  him  that  the  mule  was  a  good  mule  and  would 
suit  his  mother,  was  all  right  and  perfectly  sound  as  fEU*  as  he 
knew.  The  purchase  was  not  then  made,  when  Harris  told 
him  that  the  mule  would  be  sold  at  auction,  when  he  could 
have  a  chance  to  buy  him.  In  a  very  short  while  after  this 
interview,  in  less  than  an  hour,  the  mule  was  put  up  at  auc- 
tion, when  the  auctioneer  and  Harris  both  announced  that  no 
warranty  or  guaranty  of  the  mule  was  made  or  intended;  that 
the  purchaser  must  take  the  mule  at  his  own  risk;  that  there 
was  to  be  no  lawsuits  or  after-claps;  all  that  he  warranted 
was,  that  the  animal  '^  was  a  mule,  and  had  hair  on."  After 
these  statements,  the  mule  was  sold  at  auction,  and  bid  in  by 
young  Mullins  at  one  hundred  and  twenty  dollars.    It  furthor 
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Appeared  that  the  mule  formerly  belonged  to  Judge  Crawford, 
And  while  in  his  poBsession  had  an  attack  of  blind  staggers; 
that  Judge  Crawford  immediately  traded  the  mule  to  Harris, 
idling  him,  at  the  same  time,  of  the  fact  that  the  mule  had 
Mind  staggers,  and  that  he  traded  her  off  on  that  account. 
After  the  purchase  by  Mullins,  the  mule  died  the  same  day, 
and  befixre  he  got  her  out  of  the  city  of  Columbus,  where  she 
was  sold,  but  from  what  disease  it  did  not  appear. 

Toong  Mullins  further  testified,  that  he  purchased  the  mule 
<Kk  the  fJEuth  of  the  representation  made  by  Harris,  before  the 
sale,  as  to  her  soundness,  and  but  for  them  he  would  not  have 
made  the  purchase.  On  these  facts,  the  court  charged  the 
Jury:  ''That  although  Harris  &  Ellis  (the  auctioneers),  when 
ths  mule  was  put  up  at  auction,  stated  to  the  bidders  that 
they  would  not  warrant  or  guarantee  her  in  any  particular, 
and  that  the  purchaser  purchased  her  at  his  own  risk,  yet,  if 
the  jury  further  believed  that  about  an  hour  prior  to  the  sale 
at  auction,  Harris  represented  the  mule  to  Mullins  to  be 
aoond  -  and  all  right  as  far  as  he  knew,  and  Mullins  acted  on 
this  representation  in  bidding  for  the  mule,  and  that  the  mule 
was  not  then  sound,  and  Harris  knew  it,  the  plainti£f  was  en- 
titled to  recover." 

The  verdict  of  the  jury  was  for  the  plaintiff.  Was  the  charge 
tight?  It  is  insisted  by  counsel  for  Harris  that  it  is  not:  1. 
Because,  that  as  Mullins  did  not  act  upon  the  representations 
at  the  time  they  were  made,  by  purchasing  the  mule  at  the 
time  and  at  the  price  then  offered,  but  at  the  auction,  and 
after  the  treaty  for  purchase  at  private  sale  was  at  an  end,  he 
purchased  then  subject  to  the  terms  and  conditions  of  the 
auction  sale,  and  that  the  contract  is  to  be  judged  by  what 
then  transpired,  and  not  by  what  occurred  previously  in  a 
different  negotiation,  and  for  a  different  price;  and  2.  Because 
the  charge  did  not  confine  the  liability  of  defendant  for  the 
death  of  the  mule  to  the  disease  with  which  the  mule  was 
afflicted  before  the  sale,  or  to  a  disease  that  the  mule  had,  in 
the  knowledge  of  the  defendant,  at  the  time  of  the  sale. 

We  do  not  think  the  first  position  a  sound  one  on  the  facts. 
The  defendant  Harris  connected  the  treaty  at  private  with 
the  auction  sale  himself,  for  when  Mullins  had  failed  to  buy 
at  private  sale,  Harris  said  '4t  was  all  right;  that  the  mule 
waa  soon  to  be  put  up  at  auction  to  the  highest  bidder,  and 
ihen  ha  could  take  a  chance.''  Now,  it  appears  from  this 
atatement   that   Harris  intended   that   his  representatiooi 
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■honld  operate  upon  MullinB  in  bidding  at  auction  for  the 
mule,  and  it  certainly  did  have  that  effect^  if  his  testimony  la 
to  be  believed.  But  whether  the  statement  was  made  for  the 
purpose  of  influencing  MuUins  in  his  bids  at  auction  or  not| 
or  whether  the  negotiation  for  purchase  at  private  sale  and 
the  purchase  at  auction  was  a  continuous  and  connected 
transaction^  or  separate  and  independent,  it  was  a  repre- 
sentation to  Mullins  that  induced  him  to  act,  and  if  it  was 
fialse,  and  Harris  knew  it  to  be,  as  he  clearly  did,  it  was  a 
firaud.  The  fact  that  he  refused  to  warratit  or  guarantee  the 
mule  when  put  up  at  auction,  and  said  that  the  purchaser 
took  the  mule  at  his  own  risk,  that  there  was  to  be  no  law- 
suits or  after-claps,  cannot  protect  him  from  the  consequences 
of  his  fraudulent  representations  privately  made  to  the  pur- 
chaser, that  induced  him  to  buy  at  that  sale.  If  he  did  not 
wish  to  be  charged  with  the  consequences  of  such  statement, 
he  should  have  withdrawn  them;  the  purchaser  would  then 
have  acted  upon  them  at  his  peril.  We  cannot  see  how  this 
case  differs  from  a  common  case  of  deceit  and  misrepreeenta^ 
tion.  Hopkins  v.  Tanquerayj  26  Eng.  L.  &  Eq.  254,  was  a 
case  very  much  like  this,  being  an  action  for  falsely  and 
fraudulently  representing  and  warranting  a  horse  to  be  sound 
when  it  was  not  so  known  to  be  by  the  defendant.  There  was 
no  evidence  of  fraud,  but  the  facts  were,  that  the  defendant, 
having  sent  a  horse  to  Tattersall's  to  be  sold  by  auction,  went 
into  the  stable  the  day  before  the  auction,  and  there  saw  the 
plaintiff,  whom  he  knew,  examining  the  horse's  legs,  upon 
which  the  defendant  said:  "You  have  nothing  to  look  for,  I 
assure  you,  he  is  perfectly  isound  in  every  respect;"  to  this 
plaintiff  replied:  "If  you  say  so,  I  am  satisfied;"  and  he  de- 
sisted from  the  examination.  On  the  next  day  the  horse  was 
put  up  at  auction  for  sale  without  a  warranty,  and  the  plain* 
tiff  purchased  him  at  two  hundred  and  eighty  guineas,  hav- 
ing, as  he  stated,  made  up  his  mind  to  buy  the  horse,  relying 
on  the  defendant's  positive  assurance  that  he  was  sound.  The 
horse  turnecl  out  subsequently  to  be  unsound.  The  court  held 
that  there  was  no  evidence  from  which  a  jury  could  infer  a 
warranty,  that  what  was  said  before  the  sale  amounted  only 
to  a  representation,  and  not  to  a  warranty,  and  that  the  de- 
fendant could  not  be  liable  to  a  mere  representation,  although 
contrary  to  the  fact,  unless  it  was  fraudulently  made.  The 
defendant's  representation  in  this  case  was  fraudulently  made; 
and  in  that,  this  case  differs  from  HapHn$  v.  Tan^ueray^  26 
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Eng.  L.  &  Eq.  254.  It  follows  that  the  defendant  Harris  is 
liable  to  the  plaintiff  for  all  damage  sustained  by  the  plain- 
tiif  in  consequence  of  this  fraudulent  representation,  if  the 
mule  clifKl  of  the  disease  that  the  defendant  knew  it  hud  at 
or  previous  to  the  sale,  or  of  a  disease  that  was  the  conse- 
quence of  that 

This  is  the  second  objection  urged  to  the  charge  of  the  court. 
There  was  no  evidence  of  what  disease  the  mule  died,  whether 
of  blind  staggers,  or  what.  Nor  was  there  any  evidence  of  the 
nature  and  character  of  that  disease;  that  is,  whether  it  is  a 
disease  which,  when  it  once  attacks  an  animal,  it  makes  a 
permanent  lodgment  in  its  system,  or  is  temporary  in  its 
nature,  and  a  recovery  from  an  attack  complete,  so  that  the 
mule,  like  this,  once  having  the  disease,  is  or  would  be  no 
more  subject  to  a  renewal  of  the  attack  than  one  never 
a£9icted  with  it.  So  far  as  the  evidence  goes,  the  mule  at  the 
sale  may  have  been  perfectly  sound;  it  appeared  to  be  so,  and 
have  died  from  some  other  disease  not  at  all  connected  with 
blind  stagger?,  or  resulting  from  it.  If  this  were  so,  the  d<^ 
fondant  was  not  liable.  The  (mu8  was  on  the  plaintiff  to  make 
oat  the  case  affirmatively,  and  the  defendant  could  not  be 
held  liable  for  the  death  of  the  mule,  unless  the  mule  died  of 
the  disease  that  the  defendant  said  he  had  at  or  previously  to 
the  sale.  It  does  not  follow  because  the  mule  once  had  the 
Uind  staggers  it  continued  to  have  it  to  its  death,  and  that  its 
death  was  the  result  of  that  disease.  It  may  be  so,  and  it 
may  be  that  this  is  the  nature  of  that  disease;  but  this  court 
does  not  know  it  to  be  so,  nor  does  the  evidence  authorize  that 
belie£  The  charge  excluded  the  defendant  from  the  benefit 
of  this  principle,  and  in  that  only  we  think  it  to  be  erroneous. 

Let  the  judgment  be  reversed. 


CASES 


SUPREME    COURT 


ILLINOIS. 


Gbabtree  v.  Hagenbaugh. 

[26ILU1IOI8,  as.] 

Impiaohdio  WmnHB  hat  bx  Asksd  it  Hx  ib  Aoqutaziitid  wits  Oi 

RxPUTATioiv  for  truth  and  yeracity  of  the  purty  sought  to  be  iinpeMlied} 
end  it  is  erroneons  to  refuse  to  permit  him  to  answer  such  qneetion, 
less  he  tint  states  that  he  has  heard  a  majority  of  all  his  DeighboES 
of  his  character  for  truth  and  Teracity. 

Aonoir  Lies  upon  Pabtial  Brbaoh  of  CovntACTy  though  Tm  LmmD 
POR  Entibx  Pbrpormangx  has  not  Blapssd;  but  if  such  an  action  be 
brought  and  a  reooyery  had,  it  will  be  limited  to  the  damages  sostained 
at  the  time  of  instituting  the  action,  and  will  oonstitate  a  bar  to  any 
further  recovery  for  a  breach  of  this  part  of  the  agreementi 

CoNTBACTS  HU8T  Rbobivx  Rbasonablx  Intxbp&btatioh,  aooording  to  the 
intention  of  the  parties,  at  the  time  of  executing  them,  if  that  intention 
can  be  ascertained  from  their  language. 

Jumr  SHOULD  not  bi  Dibxotxd  to  Rbjsct  Altookthkb  Etidhncb  ov 
WiTNXsa^  if  he  has  testified  willfully  false  as  to  any  fact  Such  an  in- 
struction is  too  broad.  If  he  so  testifies  to  a  material  fact,  and  there  is 
no  circumstance  in  the  case  <-.aw«ling  to  corroborate  his  evidence,  the  jury 
haye  the  right  to  reject  all  of  his  eyidence  as  unworthy  of  credit;  but 
they  should  not  reject  such  portions  of  it  as  may  be  corroborated  by  other 
unobjectionable  eyidence  in  the  cause. 

WiTNisB  Who  Willfullt  CoNXKADion  Hnf8»i.p  nr  Matbbial  Past  ot 
ma  TmiMOilT,  for  the  purpose  of  conoealing  the  truth,  is  unworthy  of 
belief,  except  so  far  only  as  he  is  supported  by  other  evidenoe  in  the  csss; 
but  if  a  contradiction  occurs  through  inadvertence,  or  in  reference  to  i 
matter  immaterial  to  the  issue,  such  a  contradiction  will  not  of  itaall 
der  his  eyidence  unworthy  of  credit 


Assumpsit  to  recover  damages  for  breach  of  oontract    Tht 
ikets  appear  from  the  opinion. 
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A.  Oreenf  fixr  the  appellant 

C.  H.  CoMtabU  and  John  P.  Usher ^  for  the  appellee. 

By  Court,  Walkeb,  J.  On  the  trial  below,  witnesees  were 
asked  "  if  they  were  acquainted  with  the  general  reputation  of 
Albin  for  truth  and  veracity  among  his  neighbors,  and  those 
with  whom  he  associated."  The  inipeaching  witnesses  had 
stated  that  they  were  acquainted  with  witness  Albin,  before 
this  question  was  propounded.  The  court  refused  to  permit 
the  witnesses  to  answer  the  question,  unless  they  first  stated 
that  they  had  heard  a  majority  of  all  his  neighbors  speak  of 
his  character  for  truth  and  veracity.  The  question,  as  asked, 
conforms  to  the  rule  laid  down  by  writers  on  evidence,  and  is 
free  from  all  objection.  It  is  also  the  rule  adopted  by  thia 
court:  Frye  v.  Bank  of  Illinois,  11  111.  367;  Crabtree  v.  KiUy, 
21  Id.  180.  The  court  below  erred  in  not  permitting  the  wit- 
nesses to  answer  the  question.  Had  they  answered  in  the 
affirmative,  then  the  question  might  have  been  asked  whether 
that  reputation  was  good  or  bad,  and  when  answered  whether, 
judging  from  that  reputation,  they  could  believe  the  witness 
they  were  called  to  impeach,  under  oath.  It  would  then 
be  for  the  opposite  party,  by  cross-examination,  to  ascertain 
the  extent  of  the  information  of  the  impeachiug  witnesses,  and 
their  means  of  knowledge. 

The  next  question  is,  whether  the  plaintiff  had  the  right  to 
institute  his  suit,  when  a  breach  of  contract  had  occurred,  or 
whether  he  was  bound  to  wait  until  the  expiration  of  the  time 
limited  for  its  entire  performance.  The  doctrine  is  well  settled 
that  when  a  breach  of  contract  has  occurred,  an  action  accrues. 
After  a  breach,  the  other  party  may  abandon  the  contract,  and 
sustain  an  action  for  compensation  in  damages,  or  he  may,  if 
he  choose,  waive  the  breach,  and  insist  upon  the  fulfillment  04 
its  other  parts.  When  the  party  has  a  specified  time  within 
which  to  perform  an  act,  the  other  party  of  course  has  no  right 
to  recover  until  after  the  time  has  expired.  After  the  time  has 
elapsed  and  the  act  has  not  been  done,  he  may  sue  and  recover 
for  a  non-performance,  notwithstanding  other  things  by  the 
terms  of  the  agreement  remain  to  be  performed,  imless  they 
in  their  nature  are  incapable  of  separation. 

In  this  ease,  defendant  in  error,  it  appears,  leased  a  pasture 
to  plaintiff  in  error,  and  agreed  to  fence  it  by  the  first  of  the 
fidlowing  June.  If  he  failed  within  that  time  to  fence  the 
pMture  according  to  his  agreement,  he  undoubtedly  becamt 
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liable  for  all  damages  resulting  to  the  plaintiff  by  such  breach 
of  the  contract.  The  agreement  to  perform  this  part  of  the 
contract  was  an  act  which  seems  to  have  been  independent  of 
other  portions  of  the  agreement.  The  fencing  of  the  pasture 
was  a  complete  act  of  itself.  It  was  not  an  inseparable  part 
of  another  act,  and  no  necessity  is  perceived  why  he  should 
be  required  to  wait  until  the  time  for  the  performance  of  the 
last  act  specified  in  the  agreement  had  elapsed.  If,  however, 
he  should  recover  for  the  breach  of  this  portion  of  the  agree- 
ment before  the  end  of  the  time,  his  recovery  would  be  limited 
to  the  damages  sustained  at  the  time  of  instituting  his  suit,  and 
it  would  constitute  a  bar  to  any  further  recovery  for  a  breach 
of  this  part  of  the  agreement.  The  same  may  be  said  of  the 
4igreement  to  furnish  sufficient  water  for  the  cattle  that  should 
'be  put  into  the  inclosure.  It  is,  however,  insisted  that  this 
part  of  the  contract  is  too  indefinite  to  authorize  a  recovery. 
This,  like  all  other  agreements,  must  receive  a  reasonable  in- 
terpretation, according  to  the  intention  of  the  parties,  at  the 
time  of  executing  it,  if  that  intention  can  be  ascertained  from 
the  language  they  have  employed  for  that  purpose.  It  does 
not  appear  that  any  definite  number  of  cattle  were  agreed  upon 
or  spoken  of  by  the  parties,  at  the  time  the  agreement  was 
made,  for  which  defendant  was  to  supply  water,  or  that  were 
to  be  placed  upon  the  pasture.  But  as  the  inclosure  was 
leased  for  the  purpose  of  pasturing  cattle,  the  presumption  is 
that  each  party  understood  that  a  greater  number  would  not 
be  placed  upon  it  than  it  would  reasonably  support,  and  that 
ine  defendant  was  only  to  supply  water  sufficient  for  that 
number.  The  presumption  is,  that  neither  party  expected  the 
pasture  to  be  surcharged,  or  that  defendant  would  have  the 
right  to  refuse  to  furnish  water  for  a  smaller  number  than  the 
pasture  would  reasonably  sustain.  And  if  plaintiff  placed 
upon  it  a  larger  number,  it  would  give  him  no  right  to  require 
defendant  to  supply  a  greater  quantity  of  water,  nor  would  it 
release  him  from  furnishing  the  necessary  supply  for  a  reason- 
able and  proper  number,  for  the  support  of  which  the  pasture 
was  adequate.  If  defendant  failed  to  perform  this  part  of  his 
agreement,  he  must  be  held  liable  for  all  proximate  damages 
resulting  from  its  breach. 

The  sixth  instruction  announced  as  a  rule,  that  if  the  wit- 
Bess  testified  willfully  false  as  to  any  fact,  that  the  jury  should 
altogether  reject  his  evidence.  This  instruction,  as  given,  is 
loo  broad.    If  he  had  so  testified  to  a  material  fact,  and  there 
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were  no  circumBtance  in  the  case  tending  to  corroborate 
eyidenoe,  then  the  jury  would  have  the  right  to  reject  all  of  his 
evidence  as  unworthy  of  credit;  but  they  should  not  reject 
Buch  portions  as  might  be  corroborated  by  other  unobjectiona- 
ble evidence  in  the  cause.  They  are  the  judges  of  the  weight 
to  be  given  to  such  evidence,  and  it  is  their  duty  to  determine 
whether  it  is  supported  by  other  testimony,  and  if  so,  to  adopt 
wid  give  it  such  weight  as  it  deserves,  otherwise  to  reject  it. 
The  same  instruction  is  too  broad  in  directing  the  jury  that 
they  should  reject  the  evidence  of  a  witness  who  makes  con- 
tradictory statements  on  the  stand.  When  the  witness  con- 
tradicts himself  in  a  material  part  of  his  evidence,  and  should 
do  so  willfally  and  for  the  purpose  of  concealing  the  truth,  he 
would  be  unworthy  of  belief,  except  so  far  only  as  he  might 
be  supported  by  other  evidence  in  the  case.  But  if  a  contra- 
diction should  occur  through  inadvertence,  or  in  reference  to 
some  matter  immaterial  to  the  issue,  such  a  contradiction 
should  not  of  itself  render  his  evidence  unworthy  of  credit. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded. 

Judgment  reversed. 

IupKACHnro  WmTKss  1£at  bb  Askxd  xv  Hs  E^kowb  Oxnkbal  Rsftita- 
noN  or  Pabtt  Sought  to  bs  Ihpbaohsd:  Sea  OUUam  r.  Staie^  73  Am.  Bea 
ISly  note  162,  where  other  caaes  are  collected;  see  also  note  to  AUen  y.  SUO^ 
Id.  772,  where  this  snbject  is  discussed  at  length. 

Contracts  icust  RECEm  RsAaoNABLx  Iktxbpsetation  AooosDnra  to 
Xjitimtion  of  the  parties,  to  be  derived  from  the  language  therein  employedi 
See  AbbcU  t.  Oatchj  71  Am.  Dec.  635,  note  644,  where  other  caaes  are  col- 
lected; Strttttr  y.  Streeter,  43  111.  161;  Walker  v.  Tucker^  70  Id.  632;  FUager^ 
old  y.  Staptes,  38  Id.  236,  all  citing  the  principal  case. 

JuBT  nun  JuDOB  OF  Cbxdit  AND  Effbot  OF  WiTNESs's  Tkimoht:  Flen^ 
kig  y.  Marine  Ins,  Co.,  33  Am.  Dec  33. 

PaBTT  Sumo  FOB  BbXACH  of  InDSPXNDBNT  PoBTIOH  of  Ck>NTBACr  KAT 

RiooyXB,  but  his  recoyery  will  be  limited  to  the  damagea  sustained  at  the 
tima  the  snit  was  commenced:  HamSn  y.  Mace,  78  BL  426;  Jones  r,  Dunkm^ 
7  m.  App.  683^  both  citing  the  principal  ease. 

Thb  fbihoepal  oasb  is  citxd  to  theee  points  in  the  following  oases:  An 
iBrtmctiooi  that  "  if  the  jury  believe  from  the  eyidence  that  any  witness  has 
sworn  willfnlly,  knowingly,  and  falsely  to  any  material  point,  they  are  wai^ 
noted  in  entirely  discrediting  his  whole  testimony,"  should  be  qualified  by 
adding  the  words,  "unless  corroborated:"  Blomehaird  y.  /Votf,  37  HL  246; 
CkkoffoAA.  B.  JL  Co.  y.  Butio(f,  66  Id.  348;  Peak  v.  People,  76  Id.  294.  A 
Juy  mi^y  disregard  the  evidence  of  a  witness  who  has  been  successfully  im- 
psadbed,  unless  he  is  corroborated  by  other  eyidence  which  has  not  been  im« 
peached:  Miller  y.  Peopk,  39  Id.  463;  Huddle  y.  Martin,  64  Id.  260.  U  a 
baa  wiUfnlly  sworn  falsely,  the  jury  have  the  right  to  reject  his  entire 
:  Howard  T.  McDonald,  4A  Id.  124. 
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Eank  Bbohvino  iob  OoLLEcnoix  Bill  ob  Note  Which  has  to  bb  TkisB- 
uiTBD  TO  Anotbbb  Plagb  to  be  collected,  diacharges  ita  dnty  by  aendinf 
it  in  due  seaeon  to  a  competent  reliable  agents  with  proper  ioatmctuBi 
for  ita  collection. 

Action  on  the  case.    The  fkcts  are  stated  in,  the  opinion. 
H.  L.  Baker  J  for  the  plaintiff  in  error. 
Levi  DaviSj  for  the  defendant  in  error. 

By  Court,  Walker,  J.  In  this  case,  it  is  agreed  that  defend- 
ant received  the  bill  in  controversy  for  collection  in  the  usual 
and  regular  course  of  banking  business.  It  is  farther  agreed, 
that  when  a  bank  so  receives  a  bill  or  note,  on  a  drawee  or 
maker  residing  at  a  place  different  from  that  of  the  bank,  it  10 
usual  and  customary  for  the  bank  to  transmit  the  same  to  a 
responsible  correspondent,  at  the  place  of  the  residence  of  the 
drawee  or  maker,  for  collection;  that  in  this  case  the  defend- 
ant did  so  transmit  it  to  their  correspondents,  who  were 
responsible  bankers  at  the  residence  of  the  drawees;  that 
they  presented  the  bill  to  the  drawees  for  acceptance,  on  the 
twenty-ninth  of  April,  1858,  which  was  refused,  but  they  failed 
and  neglected  to  have  it  protested  for  non-acceptance.  Sub- 
sequently, however,  on  the  twelfth  of  May  following,  it  was 
presented  for  payment,  which  was  likewise  refused,  when  it 
was  protested  for  non-payment.  Upon  this  agreed  state  of 
facts,  the  court  below  rendered  judgment  in  favor  of  the 
defendant,  and  the  plaintiff  prosecutes  this  writ  of  error  to 
reverse  that  judgment. 

This  presents  the  question  whether  the  bank,  receiving  such 
paper  for  collection,  is  bound  for  the  acts  of  their  correspond- 
ents, and  are  responsible  for  their  negligence.  Or  whether 
their  undertaking  requires  anything  more  than  that  they 
should  use  reasonable  care  and  prudence  in  the  selection  of  a 
responsible  correspondent  to  whom  it  shall  be  intrusted.  That 
a  bank  receiving  such  paper  for  that  purpose,  in  the  usual 
course  of  business,  is  bound  to  use  ordinary  and  reasonable 
care  in  selecting  an  agent  competent  and  responsible,  there  is 
po  doubt.  And  a  want  of  such  precaution  would  clearly 
render  them  liable  for  consequent  loss.  It  does  not  appear 
that  there  was  any  agreement  on  the  part  of  the  bank  to  be- 
come liable,  at  all  events,  for  any  loss  that  might  occur  bom 
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the  acts  of  their  correspondents^  and  the  law  has  imposed  no 
aneh  liability. 

Upon  an  examination  of  the  adjudged  cases,  it  will  be  found 
that  entire  harmony  upon  this  question  does  not  prevail.  In 
the  case  of  Mechaniet^  Bank  y.  Earp^  4  Bawle,  384,  it  was 
held  that  a  bank  in  which  bills  had  been  deposited,  having 
only  received  them  for  transmission  to  their  agents  for  col- 
lection, at  the  place  of  the  residence  of  the  drawees,  with  the 
instructions  of  the  depositors,  was  not  liable  for  the  failure  of 
the  hanky  to  whom  the  bills  were  transmitted,  to  collect  the 
money.  In  that  case,  the  court  refers  to  the  cases  of  Lawrence 
V.  Sianington  Banhy  6  Conn.  528,  and  Bank  of  Washington  v. 
TripUttf  1  Pet.  25,  and  Jackson  v.  Union  Bank^  6  Har,  &  J. 
148,  as  sustaining  the  rule  annoimced. 

Again,  in  the  case  of  Bank  of  OrUane  v.  Smithy  3  Hill  (N.  Y.), 
560,  the  court  held  that  when  a  bill  is  left  with  a  bank  for  collec- 
tion, and  they  transmit  it  in  due  season  to  a  competent  agent 
at  the  place  of  the  residence  of  the  drawee  with  the  necessary 
directions,  that  they  thereby  fiiUy  discharge  their  duty,  and 
incur  no  further  liability.  In  support  of  the  rule,  the  court 
refers  to  the  cases  of  East  Haddam  Bank  v.  ScovUly  12  Conn. 
304,  and  Fabene  v.  Mercantile  Bank^  23  Pick.  330  [34  Am.  Dec. 
59].  The  court  also  refer  to  and  approve  of  the  case  of  Allen 
V.  3IerchantB^  Bank  of  N,  K,  15  Wend.  482,  where  the  same 
doctrine  is  announced.  And  we  find,  on  an  examination  of 
these  cases,  they  fully  sustain  the  rule  announced  by  this  case. 

It  is  true  that  the  case  of  AUen  v.  Merchants*  Bank,  22  Wend. 
215  [34  Am.  Dec.  289],  decided  by  the  court  of  errors,  an- 
nounces a  difierent  rule,  and  reverses  the  decision  of  the 
supreme  court.  In  that  case,  the  decision  was  by  a  divided 
court,  the  chancellor  delivering  a  dissenting  opinion.  This 
last  case  extends  the  rule,  so  that  a  bank  receiving  commercial 
paper  for  collection  is  liable  for  loss  resulting  from  neglect,  to 
banks  receiving  such  paper  for  transmission,  where  loss  occurs 
by  neglect  of  the  agent  to  whom  it  is  transmitted,  and  makes 
no  distinction  in  the  two  classes  of  cases.  Where  a  bank 
receives  a  bill  or  note  for  collection  against  a  drawee  or  maker, 
reddent  at  the  place  of  the  bank,  or  where  the  bank  under- 
takes for  its  collection  by  their  own  officers,  there  can  be  no 
doubt  that  it  would  be  liable  for  any  loss  that  might  result 
fiom  neglect.  But  when  received  for  transmission,  it  has  fully 
discharged  its  duty  by  sending  the  instrument  in  due  season 
lo  a  competent  reliable  agent,  with  proper  instructions  for  its 
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collection.  This  is  manifestly  the  rule  clearly  announced  in  a 
large  majority  of  the  adjudged  cases.  And  whatever  might  be 
our  impressions  if  the  case  were  one  of  first  impression,  we 
regard  the  rule  too  well  and  firmly  established  to  feel  oor- 
selves  at  liberty  to  disturb  it. 

In  this  case,  it  appears  that  the  defendants  received  the  bill 
in  controversy  for  transmission  for  collection,  and  in  due  sea- 
son forwarded  it  to  their  correspondents  at  the  residence  of 
the  drawees.  That  they  were  competent  and  reliable,  and 
that  defendants  in  no  way  contributed  to  any  loss  that  may 
have  occurred.  If,  then,  any  liability  has  been  incurred  to 
the  plaintifis,  it  is  by  the  St.  Louis  house,  who  became  their 
agents,  and  not  by  the  defendants.  The  judgment  of  the 
court  below  must  therefore  be  afiirmed. 

Judgment  affirmed. 

LiABiLiTT  or  Bakk  TAKnro  Nors  ob  Box  Patablb  at  Ddtaiioh  ax- 
tends  merely  to  the  aeleotion  of  a  snitable  and  competent  agent  at  the  plans 
of  payment^  and  to  the  tnuunuBsion  of  the  paper  to  snch  agent  with  proper 
inBtnictionB:  See  note  to  Allen  ▼.  Merchantt^  Bank,  34  Am.  Dea  313,  whan 
this  subject  is  fnUy  diacossed;  Dalp  ▼•  Bviehen'  and  Drowrt^  Bamk  qf  8L 
Louis,  56  Mo.  100,  citing  the  principal  case. 

Thx  pbincifal  GA8B  18  msTiiiQuiSBXD  ijL  JIlarimBomtf^Okkagor. 
more,  28  DL  472. 
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[25  ILLIKOII,  817.] 

Dkmubbkb  to  SrsoiAL  Plea  AMouiniKo  to  Gkhiral  lasum  Maouu^ 

SUOTAIMXD. 
llmniCIPAL  AUTHOBITDES  WhO  ABB  AUTHOBIZKD   TO   ISSUB    BOBBB   Ol 

ALLT  may,  without  express  authority,  issue  such  bonda  in  lieu  of  otfaen 
overdue,  and  they  are  the  judgea  of  the  propriety  of  auch  aotiQii. 
Ir  MniaciPALiTT  only  Authobizxd  to  Issux  Bonds  Bbabdio  Eiqbt  m 
Ckmt  Intebxst  issues  bonds  bearing  twelve  per  cent  interest^  each  bonda 
will  be  valid  ptr}  tanto,  and  wiU  be  binding  on  the  city,  with  interest  to 
be  calculated  at  eight  per  cent. 

WhBBB    RsOOlOftBNBATION    OB    FnVANGB    COMMlTm    OF    CnT   OOUMGII.    ■ 

Nboessabt  to  authorixe  iaauanoe  of  bonda,  and  nothing  i^pean  to  tbo 
contrajy,  it  will  be  presumed  that  auoh  reoommendation  was  madou  • 

Debt  on  a  bond  of  the  city  of  Quincj.    The  facts  are  staled 
In  the  opinion. 

Wheat  and  Oraver,  for  the  appellant. 
Brouming  and  BvsJmeUj  for  the  appellees. 
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By  Court,  Bbebse,  J.  Express  authority  is  given  to  the 
city  council  of  the  city  of  Quincy  to  issue  bonds  to  an  amount 
not  exceeding,  at  any  one  time,  in  the  aggregate,  the  sum  of 
BCfventy-fiye  thousand  dollars,  and  not  bearing  a  rate  of  inter- 
est higher  than  eight  per  cent  per  annum,  to  be  paid  annually, 
or  semi-annually,  at  the  option  of  the  city  council:  Private 
Laws  of  1857,  p.  1052. 

The  bond  in  question  was  issued  in  August,  1858,  in  lieu  of 
another  bond  issued  by  the  city,  and  the  accumulated  interest 
thereon  and  then  overdue,  and  made  to  bear  interest  at  the 
rate  of  twelve  per  cent  per  annum. 

The  case  went  to  the  jury  on  the  plea  of  non  est  factumj  and 
that  no  presentation  for  payment  was  made  before  suit  broughti 
both  wUch  issues  were  found  for  the  plaintiff  Warfield.  The 
court  ruled  out,  on  demurrer,  two  other  pleas  filed  by  the  city, 
and  properly,  because  neither  of  them  set  up  any  defense  that 
could  not  be  available  under  the  general  issue.  They  are  both 
wanting  in  nearly  all  the  essentials  of  a  plea  of  usury. 

It  is  urged  now  here  on  this  appeal  that  the  city  is  not  liable 
on  this  bond,  because  it  stipulated  for  the  payment  of  twelve 
per  cent  interest  per  annum;  that  it  is  void  because  the  city 
had  no  power  to  execute  bonds  for  bond  indebtedness,  for  the 
purpose  of  procuring  an  extension  of  time  for  payment,  or  for 
any  other  purpose,  and  no  power  to  issue  a  bond  for  any  pur^ 
pose,  bearing  more  than  eight  per  cent  interest  per  annum. 

A  reference  to  the  various  charters,  amendatory  and  other- 
wise, of  the  city  of  Quincy,  to  be  found  in  Laws  of  Special 
ttession  of  1839,  p.  113,  in  the  Private  Laws  of  1857,  at  pp. 
163-175,  1052,  will  show  that  no  express  power  is  granted  to 
issue  a  bond  for  and  in  lieu  of  an  overdue  bond,  but  the  general 
power  to  issue  them  within  a  fixed  limit  as  to  amount,  is  ex- 
pressly given,  as  we  have  stated,  and  without  any  regard  to 
the  purpose.  It  is  true,  the  provisions  of  the  charter,  author- 
izing the  issuing  of  bonds,  do  contemplate  that  the  city  council 
will  provide,  by  taxation,  for  their  payment  when  due,  being 
required  to  establish  a  sinking  fund  for  such  purpose,  and 
doubtless  this  is  the  true  policy.  But  in  the  judgment  of  the 
city  council  it  may  not  be  expedient  or  wise  to  levy  the  annual 
tax  necessary  for  such  purpose.  Such  may  be  the  condition 
of  the  tax-payers  as  to  render  it  extremely  difficult  to  raise  the 
taxes,  added  to  their  various  other  heavy  burdens,  and  it  might 
be,  far  the  exigency,  good  policy  to  pay  interest  for  further  time. 
the  city  council  should  judge,  and  as  the  original  bond 
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was  issued  in  pursuance  of  their  chartered  powers,  we  are  not 
satisfied  that  they  could  not  issue  another  in  renewal  of  it,  if 
not  prepared  to  pay  it.  Individuals  and  all  corporations  so  act, 
and  in  such  a  matter  a  municipal  corporation  should  not  be 
an  exception,  unless  the  charter  of  their  powers  expressly  re- 
strains them,  which  is  not  pretended  in  this  case. 

But  it  is  said  the  bond  is  void,  because  it  stipulates  for  a 
greater  rate  of  interest  than  eight  per  cent  per  annum.  In  the 
case  of  Johnson  v.  Stark  County ,  24  111.  75,  we  recognized  the 
doctrine  that  in  exercising  a  power,  all  acts  performed  in  ex- 
cess of  or  beyond  the  power  delegated  must  be  rejected  as 
unwarranted;  but  if,  after  the  rejection  of  such  acts,  there  has 
been  enough  done  to  show  a  proper  execution  of  the  power,  the 
act  will  be  sustained,  irrespective  of  the  acts  performed  beyond 
the  power  delegated.  In  other  words,  so  much  of  the  act  done 
as  is  within  the  power  granted  shall  be  upheld,  whilst  all 
beyond  the  power  shall  be  rejected  as  an  excess  of  power. 

Upon  this  ruling  in  this  case,  we  must  decide,  and  do  decide 
that  the  bond  is  valid  and  binding  on  the  city,  with  interest, 
to  be  calculated  at  eight  per  cent  per  annum.  It  is  not  vitiated 
by  the  excess,  but  only  pro  tantOy  and  the  court  trying  the  case 
should  have  made  the  deduction,  and  given  judgment  for  the 
bond,  with  interest  at  eight  per  cent  per  annum,  the  city 
having  no  power  to  stipulate  for  interest  beyond  that  rate. 

As  to  the  other  objection,  that  it  is  not  shown  the  resolve  of 
the  city  council  of  July  12,  1858,  under  which  this  bond  was 
issued,  was  based  upon  the  recommendation  of  the  finance 
committee,  we  can  only  say  we  will  so  intend,  there  being 
nothing  averred  or  shown  against  such  an  intendment. 

For  the  excess  of  interest  adjudged  against  the  city,  the 
judgment  is  reversed,  and  the  cause  remanded  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 

Judgment  reversed. 

CiTT  OF  QniNCY  V.  Thoicas  Chapkak. 

By  Court,  Breese,  J.  This  case  is,  in  all  material  reepectSi 
the  same  as  the  preceding  case.  The  demurrer  to  the  third, 
fourth,  and  fifth  pleas  was  properly  sustained,  for  the  reason 
they  present  no  defense  which  could  not  be  made  under  the 
general  issue,  and  are  not  formally  or  substantially  pleas  of 
usury. 

The  judgment,  for  the  reasons  given  in  the  case  of  City  ^ 
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<tmmejf  t.  Wo/ijUtd^  onto,  p.  880,  is  rerened  and  «he  onm 
ranuuidBd. 
Judgment  lovoiBod* 


*ij»  AumuBimi  hatb  Viowm  id  PMifiw  im  Pai 
wm^  a^w  vpou  FAvt^^Tf*  /WiT.  hgtHK  87  IB.  1%  cHl^g  «h» 
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JEiLL  V.  Bibhop. 

[» luarai«i  MSLJ 

Mvaunc^  Itms  n  mn  Ouutid  bt  PinKnun  ov  Lmmft  ov  Qmr 
OmnuL  Aooovnnv  witimt  MfamiM  to  ito  iMing  pot  Infto^  at  iMd  to^ 
aaj  ptflieiilftr  Imildiag. 

Bill  to  forecloee  meohanic'B  Uen.    The  ofdnioa  states  the 


CfooUfit,  ThoTMM,  and  SobertSy  for  the  plaintiffs  in  eixor. 
C  H.  Moarej  for  the  defendants  in  error. 


B7  Courts  Caton,  G.  J.  This  petition  is  manifestly  ii 
dent.  It  shows  that  the  lumber  was  furnished  upon  an  open 
general  account,  and  without  reference  to  its  being  put  into 
any  particular  building,  or  even  that  it  should  be  used  in  any 
hoilding.  It  would  have  been  no  violation  of  the  agreement 
to  porchase  it,  if  the  material  bought  had  been  used  in  mak- 
ing furniture  or  any  other  personal  property.  Under  our 
statute,  no  lien  could  be  created  upon  any  premises  by  such 
a  purchase  of  lumber. 

The  decree  must  be  reversed,  and  the  suit  remanded^  with 
leave  to  the  petitioner  to  amend  his  petition. 

Decree  reversed. 


Mschaiiio'b  Likn  Attaohis  only  whekb  MATistAL  HAS  BBDT  Aonr* 
ALLT  UsBD  on  the  land  and  building:  Htmter  ▼.  Bkmekard,  S8  Am.  Deo. 
H7,  aoto  649,  where  other  caeee  are  ooUeeted;  Oroake^  ▼.  Coreih  48  DL  4U| 
Tofiott  ▼.  Ooddardf  56  Ind.  602»  both  citing  the  principal  CMt^  For  sola  on 
of  matiwial-many  aaa  Chapm  ▼.  Pen$t,  €mU^  pt  268^ 
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SoAMMON  V.  City  of  Chicago. 

[35  ILUHOIR,  424.] 

OwHSE  OF  Land  Who  Covtractb  with  Compbtkit  akd  SkuXiTul  Buildbi 
TO  Ersot  BuiLDnro  thxbboH,  and  deliTon  the  premiaas  into  the  aotoal 
ozelnatTO  poaoaaaian  of  the  oontraotor  for  a  dafinita  period,  ia  not  liaUc 
for  dftmagea  to  a  atranger  paawrig  by,  oanaed  by  the  nQgUgenoe  of  muh 
oontnuitor.  The  lemady  of  the  party  injnied  ia  againat  the  oontacaotor* 
or  the  oorpomtion  within  which  the  property  ia  aitoated. 

Action  on  the  case  brought  against  the  defendants  by  the 
dty,  to  recover  from  them  the  amonnt  of  damages  covered  by 
a  judgment  against  the  dty  in  favor  of  one  Qrmsby.  Ormsby 
recovered  judgment  for  damages  for  injuries  caused  to  him 
by  fiJling  into  an  excavation  in  the  street  in  front  of  the  lot 
of  the  plaintiffs  in  error.  The  city  paid  this  judgment,  and 
brought  this  action  to  recover  back  the  money  paid.  The 
other  &cts  appear  from  the  opinion. 

Seammon^  MeCagg^  and  FuUer^'  for  the  plaintiffli  in  ervor. 
21  L.  King^  for  the  defendant  in  error. 

By  Court,  Walkbb,  J.  It  is  urged  that  the  contractotSy  and 
not  the  owners  of  the  property,  are  liable  for  the  damages  8U»* 
tained  by  Ormsby.  And  that  inasmuch  as  it  was  not  a  neces- 
sary incident  to  the  improvement,  but  was  produced  by  the 
mode  in  which  the  work  was  performed,  the  appellants  dis- 
charged their  whole  duty  when  they  employed  competent,  skill- 
ful, and  prudent  contractors,  and  can  by  no  means  be  held 
liable  for  any  neglect  or  default  of  theirs,  whilst  engaged  upoik 
the  building  or  sidewalk.  It  seems  to  be  conceded  that  the 
city  was  primarily  liable,  as  the  law  has  imposed  the  duty 
upon  that  body  to  keep  the  streets  and  sidewalks  in  a  condi- 
tion for  safe  and  convenient  transit  of  all  persons.  It  is  like- 
wise conceded  that  the  contractors  who  were  engaged  in  the 
construction  of  the  work  are  liable  for  a  want  of  due  care  in 
its  completion.  But  the  question  is  presented,  whether  the 
owners  of  the  freehold,  by  whom  the  contractors  for  the  per- 
formance of  the  work  were  employed,  are  liable  to  the  city. 

It  is  a  rule  of  very  general,  if  not  of  universal,  application, 
that  the  master  is  liable  for  the  negligence  of  his  servant, 
whilst  acting  under  the  direction  of  the  master.  Then  does 
this  case  come  within  the  rule  ?  Were  these  contractors  the 
servants  of  the  owners  ?  That  they  are  not,  seems  to  us  appar- 
ent. They  were  not  bound  to  perform  the  labor  under  tbe 
direction  of  the  owners,  or  their  agents,  but  under  their  con- 
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timet  It  was  not  to  them  that  the  contractors  looked  for 
dizectiGnfl,  but  to  the  agreement.  Thej  were  bound  to  famish 
the  materiala  and  labor,  and  complete  the  building  within  a 
given  timci  and  the  owners  had  no  right  to  control  the  selec- 
tioQ  of  the  materials  or  direct  when  the  work  should  be  per- 
fionned,  but  only  to  look  to  their  contract  for  its  performance 
in  pursuance  to  its  terms,  conditions,  and  specifications.  And 
the  contractors,  for  the  time  being,  were  let  into  the  actual 
possession  and  control  of  the  property,  and  the  owners  ex- 
cluded from  its  occupancy. 

It  is  perfectly  apparent  that  the  mere  fact  that  a  person  is 
the  owner  of  the  fee  or  the  reversion  of  the  premises  cannot 
ereate  such  a  liability.  If  so,  the  negligence  of  a  tenant  for 
a  term  of  years,  a  tenant  in  dower,  by  the  courtesy,  or  any 
other  tenancy,  would  create  this  liability.  So  of  a  disseisor 
or  other  wrong-doer  in  possession.  To  hold  the  remainderman 
at  reversioner  liable  for  such  wrongs  would  be  to  enable  a 
tenant  or  other  person  in  possession  to  commit  such  acts  as 
might  be  ruinous  to  the  owner.  It  will  hardly  be  contended 
that  if  the  appellants  had  let  these  premises  to  the  contractors 
for  a  term  of  years,  with  the  agreement  that  the  rent  should 
be  paid  by  the  erection  of  their  building,  according  to  the 
terms  and  specifications  contained  in  the  agreement,  and  this 
accident  had  occurred,  that  the  appellants  would  have  been 
liable  to  any  person.  They  could  by  no  rule  of  law,  of  which 
we  have  any  knowledge,  be  liable  in  such  a  case. 

The  reason  why  the  master  is  rendered  liable  for  the  negligent 
acts  of  his  servant,  resulting  in  injury  to  others,  is  because  the 
servant,  while  he  is  engaged  in  the  business  of  the  master,  is 
supposed  to  be  acting  under  and  in  conformity  to  his  directions, 
and  to  hold  him  to  the  employment  of  skillful  and  prudent 
servants.  The  presumption  is  one  of  law,  and  hence  cannot 
be  rebutted.  But  in  this  case  the  reason  fedls,  and  the  pre- 
■omption  must  also  faiL  These  contractors,  as  we  have  seen, 
were  not  working  under  the  directions  or  control  of  appellants, 
bot  under  their  contract,  and  were  in  no  sense  their  servants 
And  the  appellants  had  on  their  part  neglected  no  duty,  as 
they  had  employed  skillful  and  competent  contractors,  accus- 
tomed to  such  business,  and  fully  acquainted  with  the  dangers 
incident  to  its  performance.  Then,  upon  what  principle,  or  by 
Ibroe  of  what  rule,  is  it  that  liability  is  incurred  ?  We  are  tm- 
ahle  to  perceive  any  which  creates  it. 
JUl  liafaility  fixr  iiijury  sustained  is  based  upon  the  theory 
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that  the  party  liable  has  committed  a  wrong,  or  neglected  soina 
duty.  That  direct  or  consequential  injury  has  resulted  firam 
the  employment  of  immediate  force,  or  the  negligent  per- 
formance of  some  legal  duty,  or  in  the  negligent  use  of  per- 
sons or  property,  whereby  an  injury  has  resulted  to  another. 
It  seems  to  us  Ihat  the  doctrine  would  be  productive  of  great 
wrong,  to  hold  that  when  owners  of  real  estate,  who  contract 
with  reliable,  competent,  and  skillful  builders,  and  deliver  the 
premises  into  the  actual  exclusive  possession  of  the  contractora 
for  a  definite  period,  and  when  neither  the  contractors  nor  their 
eervants  are  under  the  control  of  the  owners,  that  they  must 
be  liable  for  all  of  the  negligent  acts  of  the  contractora  and 
their  servants.  And  whilst  it  may  be  true  that  some  tribnnalfl 
may  have  held  such  to  be  the  rule,  other  courts  of  equal  au- 
thority have  announced  the  opposite  as  the  correct  doctrine. 
That  the  adjudged  cases  are  irreconcilably  conflicting  aeema 
to  be  true.  This  being  the  case,  we  feel  ourselves  at  liberty  to 
adopt  the  rule  which  seems  to  be  most  consonant  with  reasoo 
and  justice.  And  we  are  the  more  ready  to  do  so,  wheo 
pubUc  policy  interposes  no  obstacle. 

It  is  supposed  that  the  cases  of  Lesher  v.  Wabath  Navigatum 
Co.,  14  111.  85  [56  Am.  Dec.  494],  Hijider  v.  Wabaah  Nav.  Co^ 
15  Id.  72,  and  Chicago^  St,  Pavl^  and  Fond  du  Lae  R,  IL  Co.  v. 
McCarthy,  20  Id.  385  [71  Am.  Dec.  285],  are  decisive  of  this 
question.  In  each  of  these  cases,  it  was  held  that  the  appro- 
priation of  timber  from  adjoining  land,  to  the  construction  of 
the  road,  was  by  virtue  and  in  pursuance  of  the  authority 
granted  by  the  company,  and  that  when  exercising  that  stata- 
tory  authority,  whether  by  themselves  or  their  contractors,  the 
company  must  be  held  responsible.  It  was  regarded  an  im* 
portant  fact  that  the  work  was  being  performed  under  the 
directions  of  their  engineer.  In  those  cases,  the  law  authorized 
the  company  to  appropriate  the  timber  to  their  use,  and  it  was 
held  that  they  had  delegated  the  authority  to  the  contractors. 
Whilst  in  this  case,  the  law  had  conferred  upon  appellants  no 
power  to  perform  the  act  which  resulted  in  the  injury  to 
Ormsby,  nor  did  they  authorize  or  direct  the  contractors  to 
perform  the  act.  The  contractors  had  bound  themselves 
to  perform  it,  and  it  devolved  upon  them  to  obtain  the  requisite 
permission  and  authority.  The  negligence  was  wholly  theirs, 
unnecessary  to  the  accomplishment  of  the  work,  and  in  no 
Way  connected  with  its  proper  performance. 

Had  the  necessary  precautions  been  used,  to  have  had  a 
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suitable  plate  to  doee  the  opening,  when  the  grating  was  laid» 
<m  fiuling  in  that,  had  it  been  properly  covered,  the  injury  need 
not  have  been  sustained.  The  contractors  did  not  pretend  to 
deiiye  any  power  from  appellants,  to  place  materials  In  the 
tftieet,  bat  on  the  contrary,  applied  to  and  obtained  permission 
fiom  the  city.  We  are,  for  those  reasons,  of  the  opinion  that 
ihe  true  rule  in  cases  of  this  character  is,  if  the  nuisance 
necessarily  occurs  in  the  ordinary  mode  of  doing  the  work,  the 
occupant  or  owner  is  liable,  but  if  it  is  from  the  negligence  of 
the  contractor,  or  his  senrants,  that  he  should  alone  be  respon* 
flible.  That  this  omission  to  cover  the  opening  in  the  area  did 
not  necessarily  occur  as  an  incident  to  the  prosecution  of  the 
,  but  from  the  negligence  of  the  contractors  or  their  work- 
we  think  is  manifest,  and  hence  the  appellants  are  not 
liable  for  the  damage  sustained  by  Ormsby. 

The  ju^ment  of  the  oourt  below  is  reversed,  and  the  oausa 
tvmanded. 

Judgment  reversed. 

Ijiabilitt  ov  Muhjuipal  OoBKraEmov  voa  Ijkjuwx  fraoi  lupvopv  Mm* 
Mr  inipliieh  ito  work  is  dona:  See  JbHfMoM  t.  IferalM^  72  ion.  I>aa  S02; 
aeto  tl4t,  when  other  omss  are  ooUeoted. 

iMiaojxT  ov  MmnoDPAL  GoBPOiaATiQiirs  vob  Ivjubub  Asisnio  nunc 
Dananwm  8swxb8»  or  from  negleoi  to  repair  ttraeti»  eto.:  Sao  C%  OomkA 
^Mmttgomerjf  ▼.  Mmov  70  Am,  Deo.  602;  note  670^  wharo  otiior  cmm  are 
eallMted;  Oommittkmn  r.  MarUn,  SS  Id.  888,  note  88S.  A  oity  is  Uablo  for 
canaed  by  not  kMpiiigitindewaIki  in  repair:  OUifqfBlooimiiigiomr, 
42  m.  607;  Oi^  qfSpriagfiadr.  UCkdrt,  49  Id.  47«»  botib  oitbg  tho 


OwasB  or  Laitd  Who  Ekplotb  SKnunrL  Cohtraoxob  to  Baaor  Bvdj^ 
nra^  and  girea  up  poaaeorion  to  him,  ia  not  liable  for  injury  to  third  penmis 
aaaaed  bj  tho  oontiaotor'a  nagligaioe!  Sfkmm-m  ▼.  CfUmm^  46  lU.  4ff7|  iy<m 
T.  Wmmmn,  63  Id.  18»  22,  both  citing  the  prino^  oaae. 

WssBS  BsLAsioH  ov  BCisixB  AHD  SsBTAST  DOM  HOT  Xxor,  bnt  tfao 
WQtk  ia  let  to  a  prindpal  oontraotory  the  owner  of  the  property  ia  not  vaaponf- 
aible  for  the  ne^igent  eondnet  of  the  workmen  employed  by  the  oontraotor 
fc  parCuniung  the  work;  PraMe  State  L.  A  T.O(kr.l>oiff,  70  ULUi  Ha!$T. 
is  Id.  1S6)  Kefper^  ▼.  Bammien,  S3  Id.  869;  Cfiljir  </  «/oM  t.  Bmt- 
86  Id.  IH  in  diaaentiQg  opinion  ol  Scott,  J.;  {%  ^Xo^MMqwiiT.  XHel^ 
TOInd.  78;  M^fonr,  OMrroRi  64  Id.  866^  all  citing  the  principal  oaae. 

Tmm  pbdioepal  oiai  n  aiso  grid  in  Skphmd  r.  Bnm^  40  lU.  488^  t» 
the  point  that  one  who^  withont  anthcrity  from  the  taity^  oreatea  and 
tans  a  ndaanee  in  the  atraeti^  ia  liable  to  a  peraon  who  is  injued 
B  la  diatingniahed  in  OTdhm^T,  Mmrtr,  76  Id.  899L 
Am.  dml  you  ULUX- 
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W^Doa  8Bntm  Attaohv  Vbsbxl  Which  Tabbeb  xbto  HiHse  ofBibavoib 
wifh  knoirUdge  of  the  attachmenti  tha  lien  of  the  ftttftohiiig  creditor 
will,  in  eqnity,  be  allowed  to  follow  the  yeoiel,  and  attach  itMlf  to  the 
mooey  in  the  hande  of  such  etranger  for  whidi  the  ▼e«el  wae  lold  h^ 
him. 

Whxbb  TBUsiBy  smr  of  Omomit  Obamaoter,  hjlti  smr  VnxLAxnv 
equity  takes  jnriidiotion. 

Bill  in  chancery,  filed  bj  Jeremy  HuEon,  jun.,  against 
Horace  Norton,  Joel  G.  Walter,  Edward  E.  Rogers,  William 
L.  Church,  and  the  Lexington  Fire,  Life,  and  Marine  Insur- 
ance Company,  upon  which  default  was  taken  for  want  of  a 
further  answer,  and  a  decree  entered  against  the  defendants, 
Norton,  Walker,  and  Rogers,  who  appealed.  The  feu^ts  neces- 
sary to  an  understanding  of  the  case  are:  Hixon,  being  a 
creditor  of  the  Lexington  Fire,  Life,  and  Marine  Lisurance 
Company,  sued  out  an  attachment  against  it,  which  was  levied 
by  the  sheriff  Church  on  a  vessel  called  the  Buena  Vista,  as 
the  property  of  the  company.  The  sheriff  put  the  vessel  in 
possession  of  Norton,  Rogers,  and  Walter,  who  used  her  'for 
several  years,  during  which  time  she  earned,  or  should  have 
earned,  thirteen  thousand  dollars,  which  sum  complainant 
claimed  ought  to  be  applied  to  the  payment  of  the  judgment 
for  three  thousand  four  hundred  and  twenty-nine  dollars  and 
costs,  which  he  recovered  against  the  company  in  the  suit  in 
which  the  vessel  was  attached.  Norton,  Rogers,  and  Walter 
sold  the  vessel  to  Boyce  &  Fisk  for  five  thousand  five  him- 
dred  dollars.  After  Hixon  obtained  judgment  against  the  in- 
surance company,  he  caused  an  execution  thereon  to  be  issued 
and  delivered  to  John  L.  Wilson,  the  successor  in  office  of 
William  L.  Church,  late  sheriff.  Wilson  returned  the  writ 
with  the  indorsement  that  he  had  demanded  the  vessel  and 
her  earnings  of  Church,  who  said  he  had  not  the  vessel  or  her 
earnings  in  his  possession.  Wilson,  being  unable  to  find  said 
vessel  or  earnings,  returned  the  execution  unsatisfied.  The 
court  below  rendered  a  decree  in  favor  of  Hixon,  and  against 
Norton,  Walter,  and  Rogers,  for  four  thousand  four  hun- 
dred dollars  and  twenty-seven  cents,  from  which  decree  the> 
appealed.    Other  facia  are  stated  in  the  opinion. 

WiUiama^  Waadbridgej  and  Grant,  for  the  appeUaatl. 
J91 B0  JSwrd  ani  Q.  Ooadrieh,  for  the  appellee. 
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Bj  Ooort^  Caiov,  C.  J.  But  few  oases  before  Uub  oourl  lia?<e 
beoQ  the  subject  of  moie  frequent  or  more  protracted  conference 
than  this,  and  certamly  none  where  the  amount  inrolved  m 
the  controversy  has  not  been  greater.  It  is  not  necessary 
to  decide  the  question  which  has  been  so  much  discussed  and 
BO  much  considered,  whether  the  earnings  of  the  vessel,  after 
she  was  attached  and  while  she  should  have  been  in  the  custody 
of  the  sheriff,  are  liable  to  be  applied  to  the  payment  of  the 
judgment  obtained  upon  the  debt  for  which  she  was  attached, 
for  the  case  shows  beyond  all  controversy  that  the  vessel  sold 
for  more  than  sufficient  to  pay  the  judgment  which  the  com- 
plainant obtained  in  the  attachment  suit. 

Admitting  the  jurisdiction  of  the  court  of  equity  to  grant 
relief  by  ordering  Norton  &  Co.,  who  sold  the  vessel  and  re- 
ceived the  pay  therefor,  to  apply  that  money  to  the  payment 
of  this  judgment,  it  is  objected  that  the  statements  of  the  bill 
are  insufficient  to  warrant  that  relief.  The  frame  of  the  bill 
would  no  doubt  indicate  that  the  complainant  was  not  advised 
whether  the  vessel  had  been  sold,  or  not,  or  at  any  rate  that  he 
was  not  aware  that  she  had  been  sold  for  enough  to  pay  hia 
judgment,  and  it  seems  to  have  been  the  object  of  the  bill  ta 
reach  the  earnings  of  the  vessel,  rather  than  the  proceeds  of 
the  sale.  After  much  consideration,  we  are  not  prepared  to 
hold  that  the  bill  is  not  sufficient  to  reach  the  proceeds  of  the 
sale  of  the  vessel  in  the  hands  of  the  defendants,  as  well  as  her 
earnings,  but  on  the  contrary,  we  think  it  is  sufficient  for  that 
purpose.  This  is  not  a  case  where  a  precise  statement  of  all 
the  particular  facts,  a  knowledge  of  which  may  be  confined  to 
the  defendants  alone,  is  required  to  be  stated  in  the  bill. 

The  most  important,  if  not  the  most  difficult,  question  in  the 
case  is  that  of  jurisdiction.  That  the  complainant  had  a 
complete  remedy  at  law,  by  an  action  on  the  sheriff's  bond, 
there  can  be  no  doubt,  and  ordinarily  this  is  sufficient  to  in- 
duce a  court  of  chancery  to  decline  to  take  jurisdiction  of  the 
matter.  Yet  there  are  many  cases  where  this  is  not  so.  Where 
troBts  have  been  violated,  although  they  be  trusts  of  an  official 
character,  equity  takes  jurisdiction.  There  are  many  cases 
where  executors  and  administrators  have  been  held  answer- 
able in  equity,  at  the  suit  of  creditors  and  legatees,  for  misap- 
plication of  assets,  although  the  complainant  had  a  perfect 
remedy  at  law,  on  the  official  bond  of  the  defendants.  The 
same  jurisdiction  seems  always  to  have  been  exercised  over 
assignees  in  bankruptcy,  where  the  law  also  afforded  the  same 
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reiMdj.  In  moh  eases  as  these,  no  doubt  seems  toluBfe  beet 
entertained  of  the  jurisdiction  of  the  court  to  aflfbrd  the  appnh 
priate  lemedj.  Here  is  as  much  a  yiolation  of  a  trust  as  in 
those  cases.  The  sheriff,  in  yiolation  of  the  confidence  and 
trust  reposed  in  him,  and  of  his  duty  to  the  complainanii 
delivered  the  vessel  to  Norton  &  Co.,  who  used  her  fiur  a  long 
time  at  great  profit,  and  then  sold  her.  Now,  whatever  maj 
be  said  of  the  right  of  the  attaching  creditors  to  have  these 
earnings  applied  to  the  satisfiEu^tion  of  the  debt  for  which  she 
was  attached,  there  can  be  no  doubt  that  the  complainant  had^ 
by  virtue  of  his  attachment,  a  specific  lien  on  the  vessel  itselt 
ijid  when  she  is  sold  in  disregard  of  this  right,  and  the  money 
passed  into  the  hands  of  strangers,  with  fall  Imowledge  of  the 
•complainant's  attachment,  as  was  the  case  here,  in  equity  at 
least,  this  lien  must  be  allowed  to  follow  and  attach  itself  to 
the  money.  Since  there  was  sufScient  of  the  purchase-money 
of  the  vessel  in  the  defendants'  hands  to  answer  the  amount 
<lecreed  to  the  complainant,  it  is  unnecessaiy  to  inquire  whether 
the  court  below  designed  it  should  be  paid  out  of  the  earnings 
of  the  vessel  or  the  money  for  which  she  was  sold.  It  is  suffi- 
cient that  there  was  money  in  the  defendants'  hands  sufficient 
to  satisfy  the  complainant's  demand,  which  is  undoubtedly 
liable,  in  equity  at  least,  to  be  apidied  in  such  satisfiEu^on. 
Hence  it  is  unnecessary  to  inquire  who  is  entitled  to  the 
earnings  of  the  vessel. 
The  decree  must  be  affirmed. 

Walker,  J.  I  concur  with  the  chief  justice  in  the  conclu- 
sion at  which  he  has  arrived  in  the  foregoing  opinion.  But 
at  present  I  am  unprepared  to  hold  that  the  earnings  of  the 
vessel  may  be  reached  by  a  bill  in  equity.  It  however  being 
unnecessary,  in  the  view  I  take  of  the  case,  to  determine  that 
question,  I  shall  decline  its  discussion  at  this  time. 


Brmisb,  J.,  delhrered  a  aeparate  opiniont  in  which  he  said  that  ha  wwil 
further  than  the  majority  of  the  oonrt  in  his  view  of  the  ease.  Aftar  iitmthn 
the  faoti  and  the  principal  allegationa  in  the  charging  part  ef  the  hill»  haaaid 
he  did  not  nnderatand  these  allegationa  as  the  app^laats  seemed  to  andantaad 
them.  The  appellee,  he  said,  did  not  claim  the  legal  title  to  the  ireaael  at- 
tached, bat  rather,  as  the  general  ownership  was  in  the  defendant  in  attache 
ment^  that  he  had  an  equitable  interest,  by  means  of  his  levy,  to  the  extsat 
of  his  judgment^  and  the  sherilF  had  a  special  property  in  the  veasel,  subject 
to  the  rights  of  sll  contending  parties,  and  if  the  vessel  was  not  prod«oed  ta 
satisfy  his  jndgmenti  bnt  was  let  oat  or  hired  to  others  by  the  sherifl^  tiie 
appefiee  was  entitled  to  an  aocoant  for  her  net  earnings,  and  to  have  hia 
(ttdgmsttt  paid  oat  of  them,  or  if  sold,  oat  of  the  proceeds  of  the  sals.     TMm 
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■eamed  to  the  ]ndge  to  pment  a  plain  caae  for  tho  InterpodtioiD  of  a  ooart  of 
•qpitjf  ona  <rf  whose  familiar  mbjects  of  jnrisdiction  and  oc^gniiaiioe  is  the 
sotacatiim  of  trasts.    Hie  appellee  acquired  a  lien  on  the  Tessel  by  his  writ 
of  attachment,  and  when  the  sheriff  took  her  into  his  possessios,  he  became 
a  traefcee,  aa  wdl  for  the  appellee  as  for  others  who  mi^^ht  ha^re  an  interest 
in  ksr.     The  eheriff  wsa  bound  to  aoooant  for  the  property,  and  if  he  pat  it 
e«t  of  Ida  power  to  produce  it  to  be  sold  under  the  execntiony  and  In  viola* 
lion  etf  hia  duty,  plaoed  it  in  the  hands  of  other  parties,  who  hare  made  eam- 
iQgs  by  the  use  of  the  Tessel,  and  had  fiiaally  sold  her,  and  cannot  now 
prodnee  bar  to  satisfy  the  ezecutiony  a  case  has  arisen  to  call  into  exercise  the 
powers  of  a  court  of  chancery,  which,  by  a  searching  examination  of  the  con- 
seisnoeeof  the  parties  implicated  in  the  transaction,  can  effect  a  full  discovery 
of  all  the  Cacts  neoeaaary  to  be  known.     The  sheriff,  being  the  trustee  for  all 
eoneonaed  in  the  goods  attached,  the  power  of  the  court  attaches  on  the  trust 
property,  and  it»  or  its  avails,  can  be  pursued  into  the  hands  of  any  person 
who  may  have  possessed  himself  of  it.    When  the  vessel  was  let  to  Norton 
4  Co.,  it  was  property  in  trusty  and  any  party  interested  in  it  ought  to  be 
aUowed  to  compel  a  discovery  as  to  the  disposition  of  it.    The  act  of  the 
in  disposing  of  this  vessel  was  wrongful,  and  the  appellants  partici- 
ia  it  aro  in  the  condition  of  all  otheie  who  enter  into  an  anlawfol 
ttanaactioii  with  one  who  is  intrusted  by  law  with  a  fond  tat  the  benefit  of 
others.     All  such  partiea  may  be  made  defendants  in  a  bill  to  discover  the 
proceeds  of  the  trust,  and  to  compel  an  account.    This  is  not  a  creditor's 
bill,  either  in  form  or  substance;  it  is  a  bUl  to  get  at  the  proceeds  of  property 
on  which  the  appellee  had  an  equitable  lien,  while  in  the  sheriff's  hands,  and 
which  tiie  sheriff^  by  his  own  wrcngful  act^  put  into  the  possession  of  his  co- 
defendants,  who  made  large  profits  by  the  use  of  it,  and  then  sold  it  for  a 
lazge  sum  of  money.    His  honor  referred  to  Story's  Equity  Jurisprudence, 
005,  where  the  principle  upon  which  this  bill  can  be  sustained  is  stated.     He 
added  that*  upon  the  ground  of  fraud  as  well  as  trust,  the  jurisdiction  of  chan- 
cery in  this  case  cannot  be  questioned.    Courts  of  equity  have,  in  regard  to 
frauds,  actual  or  constructive,  adopted  broad  and  comprehensive  principles  in 
exercising  their  remedial  jurisdiction.   Where  there  ia  fraud  touching  property, 
they  will  interfere  and  administer,  sometimes,  severe  justice  in  favor  of  inno- 
cent persons  who  are  sufferers  by  it,  without  fault  on  tlieir  part.     For  this 
purpose,  they  will  convert  the  offending  party  into  a  trustee,  and  make  the 
property  itself  subservient  to  the  proper  purposes  of  recompense.     The  ap- 
pellee's remedy  was,  he  thought,  of  necessity  in  equity.     The  ruling  of  the 
court  below,  in  allowing  the  exceptions  to  the  appellants'  answer,  was  cor* 
rect,  and  on  their  failure  to  file  a  further  answer,  it  was  proper  to  take  their 
bill  as  confessed.    The  proceedings  in  reference  to  the  master  were  in  accord- 
ance with  the  statute,  and  the  amount  found  is  sustained  by  the  proofs.    The 
refusal  of  the  court  to  set  aside  the  default  was  a  matter  of  discretion  in  the 
court;  but  even  if  it  were  not,  a  motion  to  set  aside  a  default  must  be  accom- 
panied by  a  full  and  perfect  answer,  and  the  answer  presented  in  this  oase  is 
obnoxious  to  some  of  the  exceptions  allowed  to  the  original  answer.     On  a 
rule  for  further  answer,  a  party  files  a  defective  or  insufficient  answer  at  hia 
periL    The  decree  of  the  lower  court  is  affirmed. 

Teb  fbihcipal  oasx  18  ciTKD  in  Burge  v.  Burge^  88  HL  168,  and  io 
8mkh  V.  BriUnkham^  Id*  5294,  to  the  point  that,  on  an  application  to  set  adds 
a  decree,  the  defendant  must,  by  affidavit,  show  diligence,  and  accompany 
hia  i^plioation  with  a  sufficient  answer  showing  a  meritorious  defense. 
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City  op  Chicago  v,  Wheelek,     Same  v.  Bonnes. 

[25  ILLINOIB,  478.] 

Ix  AcnoM  ▲QAiNST^CmrTO  Recover  for  Real  Estate  Takes  iob  Pubuo 
Street,  the  city  will  be  estopped  from  urging  that  the  oommianoDen 
appointed  by  it  to  ascertain  and  assess  the  damages  were  not  diiJntsr- 
ested  ireehclders  of  the  city.  It  cannot  be  allowed  to  aTail  ItMll  of  ita 
own  wrong. 

CiTT,   BT  PbOOEBDINO  TO  ACF  UPON  ReFORT  OV  Ck>]CM]BSIOirB1IS  AFPODTtED 

BT  It  to  assess  damages  for  land  taken  for  public  streetp  wsives  all  ob- 
jection to  irregolarities  in  the  selection  or  appointment  of  snch  oomnua- 
sionera. 
Omibsion  of  Dollar-mark  from  Some  Parts  of  AasBssxEHTy  made  in 
proceedings  to  open  a  streeti  will  not  invalidate  the  assessment^  if  than 
are  sufficient  evidences  on  other  parts  of  the  roll  by  which  to  detennine 
the  amounts  to  be  paid. 

h^TERBST    SHOULD    BE    ALLOWfD   ON    AMOUNT   OF  DAMAGES  AWARDED 

Land  taken  for  opening  a  public  street,  where  snch  amount 
unpaid  for  two  years  after  the  confirmation  of  the  report  of  the 
sioners  making  the  award. 

Assumpsit.    The  opinion  states  the  cases. 
J.  L.  Kingj  for  the  appellant. 

« 

Fanoell  and  Smithy  for  Wheeler. 
Amoldy  Layj  and  Oregoryj  for  Bonner. 

By  Court,  Walker,  J.  The  questions  presented  bj  these 
records  are  the  same  in  all  respects,  and  will,  therefore,  be 
considered  together  in  this  opinion.  The  cases  were  special 
assumpsit,  for  the  recovery  of  damages  awarded  to  appelleeSi 
^/hich  they  had  severally  sustained  by  the  appropriation  of 
their  real  estate  to  the  use  of  the  city,  in  the  extension  of  La 
Salle  street.  On  the  trial  below,  the  appellees  introduced  and 
read  in  evidence,  against  the  objection  of  appellants,  the 
assessment  rolls,  in  which  the  commissioners  had  reported 
the  aimount  of  damages  appellees  had  severally  sustained  by 
the  appropriation  of  their  lots  for  this  improvement  The  city, 
objected  to  it  as  evidence,  because  it  fails,  on  its  face,  to  show 
that  the  commissioners  making  the  return  were  disinterested 
freeholders,  residents  of  the  city  of  Chicago,  and  that  there 
are  no  words,  signs,  or  characters  employed  in  the  assessment 
roll  indicating  what  the  figures  therein  employed  were  designed 
to  represent. 

By  the  order  of  the  city  council,  entered  on  the  twelfth  day 
of  November,  1855,  they  resolved  to  proceed  to  the  election,  by 
ballot^  of  three  reputable,  discreet,  and  disinterested  freehold* 
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en  of  the  city  of  Chicago,  to  ascertain  the  damages,  etc.,  occa- 
-doned  by  opening  of  this  street.  They  proceeded,  and  elected 
the  commissioners.  It  appears  by  this  resolution  that  they 
were  folly  apprised  of  and  determined  to  discharge  their  duty* 
And  notwithstanding  the  order  appointing  them  to  act  fails 
to  recite  that  they  are  disinterested  freeholders  of  the  city,  it 
does  not  lie  with  the  city  to  insist  that  it  failed  to  perform  its 
doty.  It  cannot  be  heard  to  insist  upon  and  avail  itself  of  its 
eifrn  wrong.  To  permit  it  to  urge  this  objection,  after  the  real 
estate  thus  condemned  to  public  use  has  been  appropriated, 
and  the  owners  wholly  depriyed  of  its  use,  would  be  to  sanc- 
tion fraud  and  injustice  that  would  be  intolerable  in  any  court 
We  have  no  hesitation  in  saying  that  the  city  is  estopped  from 
urging  this  objection. 

But  even  if  it  is  not  estopped  by  the  appointment  of  the 
eommissionera,  this  is  a  requirement  whicn  the  parties  may 
undoubtedly  waive.  And  the  parties  may  manifest  an  inten- 
tion to  waive  this  requirement  of  the  statute,  expressly  or  by 
implication*  This  provision  was  inserted  to  secure  fairness, 
and  prevent  partiality,  and  it  is  for  the  mutual  benefit  of  the 
parties.  But  it  is  not  imperative.  These  commissioners  per^ 
form  the  duties  of  jurors  or  arbitrators,  when  acting  under  the 
-commisflion.  And  whilst  the  law  has  provided  that  jurors  and 
arbitrators  shall  be  disinterested,  the  practice  has  ever  obtained 
that  the  person  electing  a  juror,  or  choosing  an  arbitrator,  can- 
not be  heard  afterwards  to  insist,  in  avoidance  of  the  verdict 
or  award,  that  the  juror  or  arbitrator  was  interested,  unless 
impoeition  has  been  practiced.  It  is,  however,  otherwise,  where 
the  party  is  not  present,  and  takes  no  part  in  the  proceeding. 
In  this  case,  the  city  selected  the  commissioners,  and  if  not 
dimntereeted,  they  waived  the  objection  by  proceeding  after- 
wards as  though  they  were  in  all  respects  competent.  They 
leoeived  and  approved  their  report,  ordered  the  street  to  be 
opened,  the  assessments  to  be  collected,  and  the  damages  to 
be  paid;  and  these  acts,  we  think,  afford  abundant  evidence 
that  even  if  the  commissioners  were  not  disinterested,  or  were 
not  freeholders,  or  did  not  reside  in  the  city,  that  appellant 
waived  the  objection,  as  they  had  competent  authority  to  do^ 
and  cannot  now  be  heard  to  object. 

In  regard  to  the  second  question,  this  court  has  repeatedly 
held  that  in  assessments  for  taxation  and  theassessment  of  dam- 
ages, and  the  amount  of  compensation  to  be  paid,  in  these  pro- 
eeedings,  the  amotmt  must  be  in  dollars  and  cents,  designated 


M4  City  or  Cbzgago  v.  Whsslsb.  [Illinoi% 

by  Bome  ohanotar,  nordi  or  mftrk.  But  in  this  caaei  iha  m-^ 
fesBmeiit  loll  htm  iha  character  indicatiDg  dollars  annfized  tQ> 
ihe  figoroB  compriaiiig  the  total  at  the  foot  of  the  column* 
headed  '^coita  of  iMioceeding/'  '*net  damagee,''  and  ^noi 
beneflte,''  bnt  no  word,  character^  or  mark  is  emplojed  to- 
designate  the  amomit  in  the  column  headed  ''valnation.''  In 
the  case  of  Oibson  y.  Chicago,  22  111.  686,  we  say:  ''The  ooori 
is  disposed  to  embrace  anything  which,  by  Mr  and  reasona- 
ble intendment,  can  inform  us  of  the  meaning  of  the  figursa 
employed  in  the  assessment."  In  this  case,  we  see  the  bot- 
tom of  the  column  headed  "  net  damages"  is  footed  up  "  $186,- 
828.00,"  and  the  two  ''00"  are  separated  from  the  other  flguiea 
by  a  single  line.  This  manifestly  represents  one  hundred  and 
thirty-five  thousand  three  hundred  and  twenty-eight  dollars. 
And  when  we  see,  on  the  top  of  the  last  and  preceding  psgesi, 
written,  "amotmt  bro't  forward,"  and  at  the  bottom  of  each 
page,  "amounts  carried  forward,"  and  by  the  addition  of  all 
the  figures  in  each  of  the  columns  headed  "net  damages,** 
that  it  makes  the  total  sum  of  the  footing,  it  renders  it  mor- 
ally certain  that  the  figures  placed  opposite  the  names  of  each 
of  these  appellees  were  designed  to  represent  the  sum  in  dol- 
lars and  cents,  which  was  assessed  as  their  damages.  The 
amount  is  as  certainly  determined  as  if  the  dollar-mark  had 
been  placed  at  the  head  of  the  colunm  or  at  the  left-hand  side 
of  the  figures  opposite  their  names.  If  it  appears  from  any^ 
part  of  the  report  what  the  figures  were  designed  to  represent, 
it  will  suffice. 

Then,  was  it  essential  in  this  proceeding  that  the  figiuea 
placed  in  the  column  headed  "valuation"  should  have  desig- 
nated the  sum  which  they  were  employed  to  represent  ?  The 
statute  has  not,  in  terms,  required  the  commissioners,  in  this 
proceeding,  to  report  the  value  of  real  estate  assessed,  either 
as  benefited  or  damaged  by  the  improvement.  The  eighth 
section  of  chapter  6  of  the  city  charter  requires  the  conmiia- 
sioners  to  make  an  estimate,  and  if  the  damage  be  greater 
than  the  benefit  received,  or  if  the  benefit  be  greater  than  the 
damage,  in  either  case  they  shall  strike  a  balance,  and  carry 
the  difference  forward  to  another  column,  so  that  the  assess- 
ment may  show  what  amount  is  to  be  received  or  paid  by  the 
owners  respectively,  and  the  difference  only  shall  be  collecti- 
ble or  payable  to  them.  Here  we  perceive  the  object  con- 
templated is  to  a  ascertain  the  sum  each  property  holder  ie 
damaged  beyond  the  benefits  received,  or  benefited  beyond 
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ih0  damace  sottaixied.  This  damage  or  benefit  is  in  no  way 
dapandent  upon  the  value  of  the  property  affected.  The  por- 
taoa  of  a  ki  appropriated,  the  change  in  its  improvemente, 
the  eendition  in  which  it  is  left,  its  nearness  or  remoteness  to 
the  improvement,  etc^  are  the  basis  of  these  estimates,  and 
not  {he  value  of  the  land.  It  is  the  amount  of  benefits  re- 
ceived or  damages  sustained  which  has  to  be  ascertained,  and 
this  withoat  referenee  to  the  value  of  the  property  affected. 

This  prooeeding  is  very  different  in  its  operation  from  a  levy 
to  pave  or  grade  a  street  by  assessment  on  the  adjoiziing  prop- 
erty. In  that  proceeding,  the  common  council  is  limited  in 
levying  the  assessment  to  a  sum  not  exceeding  three  per  cent 
on  the  value  of  the  property;  whilst  this  proceeding  has  no 
limit  but  the  amount  of  damages  or  benefits  sustained  by  the 
piroperty.  In  that  proceeding,  it  is  absolutely  necessary  that 
a  valuation  should  be  fixed,  to  enable  the  common  council  to 
nuke  the  kvy.  But  no  such  necessity  exists  in  this  proceed- 
ing; and  as  the  statute  has  not  required  it,  and  as  we  can 
perceive  no  necessity  for  it,  we  are  clearly  of  the  opinion  that 
its  omission  will  in  no  way  affect  the  validity  of  the  assess- 
ment 

By  agreemMit,  the  appellees  assign  as  cross-error  that  the 
court  should  have  allowed  interest  on  the  amount  of  damages 
awarded  them  by  the  assessment.  The  second  section  of  our 
interest  law  gives  six  per  cent  interest  upon  money  withheld 
by  an  unreasonable  or  vexatious  delay  of  payment.  When 
this  assessment  was  made,  returned,  and  confirmed,  the  prop- 
erty ocmdemned  for  the  street  became  that  of  the  city  for  pub- 
lic use,  and  the  dty  became  the  debtor  of  the  former  owner,  to 
the  amoTmt  of  the  damages  reported  and  allowed  by  the  city 
on  the  confirmation  of  the  report.  This  sum  they  justly  owed, 
and  were  bound  to  pay  within  a  reasonable  time.  The  law  has 
imposed  the  duty  upon  the  common  council  to  collect  and  pay  it, 
and  gives  the  city  a  lien  upon  all  property  assessed  for  benefits 
fior  the  space  of  two  years  after  the  confirmation  of  the  report: 
See  City  Charter,  sec.  4,  c.  8.  From  this  provision,  it  is  obvious 
that  the  general  assembly  regarded  two  years  ample  time  in 
which  to  collect  the  assessments  and  pay  the  damages.  And 
that  they  regarded  a  delay  of  more  than  two  years  as  xmrea^ 
eonable  is  manifest,  as  the  lien  is  taken  away  after  that  period 
has  elapsed.  And  as  the  legislature  has  indicated  that  a  delay 
of  mofo  than  two  years  is  unreasonable,  we  are  of  the  opinion 
Ihati  after  the  expiration  of  that  time,  the  party  is  entitled  to 
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receiye  interest  on  hie  damages.  The  conrt  therefore  erred  in 
not  allowing  interest  after  the  ninth  day  of  June,  1858,  that 
date  being  two  years  after  the  confirmation  of  the  report  We 
shall  reverse  the  judgments  below,  and  as  the  amount  whioh 
these  appellees  are  entitled  to  receive  depends  upon  com- 
putation only,  we  shall  render  the  proper  judgments  hersu 
Upon  computation,  we  find  that  Wheeler  is  entitled  to  recover 
eighteen  thousand  six  hundred  and  seventy-three  dollars  and 
forty-three  cents,  and  Bonner  the  sum  of  twelve  thoosand  one 
hundred  and  sixty-two  dollars  and  sixty-five  cents;  for  which 
sums  judgments  are  rendered,  respectively,  in  their  favor  in 
this  court. 

The  judgments  of  the  court  below  are  reversed,  and  judg* 
ments  rendered  in  this  court 

Judgments  reversed. 

Qmbhooh  of  DollabpKABI^  BiVMr  ovs  See  jyMbvg^v.  Anteni»  M 
Daa  SS^  note  86^  wfaara  otiiar  omm  ue^dlMted. 


Glaybxtboh  V.  Girr  of  Chioago. 

[95  rrilitlffOffl,  MbJ 

Aenaa  oh  Oass  iob  "NuauQEsom  ham  ▲oazhst  MumairAL  OgBwiBiTim^ 
for  the  recovery  of  danuigee  rewlting  from  iti  willful  aegleoi  to  peif aim 
A  duty  imposed  by  law. 

Wkku  Cmr  Refubis  to  Oollbot  AaBnsMBMT  Liyxxd  io  CoMtwmam 
OwKXR  OF  Lakb  for  damages  sastained  by  him  by  wascn  of  opsaiag  • 
street  over  his  lot,  he  has  his  eleotioD  to  sue  In  trwpsss  or  oms^  or  ts 
pfooeed  for  the  Talne  of  the  land. 

Action  on  the  case.    The  opinion  states  the  hyotB. 
OooHnSy  TTiamaSy  and  Roberts^  for  the  appellant 
E.  Anthonyj  for  the  appellee. 

By  Courtf  Walkeb,  J.  This  was  an  aoticm  on  the  case,  te 
negligence  in  the  city  council,  for  failing  to  collect  an  ■psoas 
ment  levied,  to  coirpensate  plaintiff  for  damages  sustained  by 
reason  of  opening  a  street  over  his  lot.  To  the  declaration, 
the  defendant  filed  a  demurrer,  which  was  sustained  by  the 
court  below,  and  a  judgment  rendered  against  the  plaintiff,  to 
reverse  which  he  prosecutes  this  writ  of  error. 

In  affirmance  of  the  judgment,  it  is  urged  that  the  only 
remedy  is  by  mandamu8y  to  compel  the  city  authoritdes  to  pnh 
eeed  in  the  discharge  of  their  duty.    The  role  seems  to  be 
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well  settled  that  corporations  and  incorporated  companies 
may  be  sued  in  that  character,  for  damages  arising  from  a 
breach  by  them  of  a  duty  imposed  by  law:  1  Ch.  PI.  77.  In 
Angel  A  Ames  on  Corporations,  827,  it  is  laid  down  that  an 
action  on  the  case  will  lie  against  a  corporation,  to  compel  a 
transfiBr  of  stock.  I^  the  case  of  the  application  of  Shipley  y. 
Meehaniaf  Bant,  10  Johns.  484,  for  a  mandamus^  to  compel 
the  bank  to  allow  the  transfer  of  certain  shares  of  stock,  the 
coort  refused  the  writ  upon  the  express  grounds  that  the  ap- 
plicant had  an  adequate  remedy  by  an  action  on  the  case  to 
recover  the  Talue  of  the  stock.  The  case  of  King  v.  Bank  oj 
Enfflandj  Dong.  524,  holds  the  same  doctrine,  and  in  that  case 
the  mandamus  was  for  the  same  reason  refused,  as  in  the  case 
of  Shipley  y.  Mechanic^  Banhy  10  Johns.  484.  An  action  on 
the  case,  it  has  been  held,  will  lie  against  a  corporation  for  the 
negject  of  a  corporate  duty:  Mayor  of  Lynn  y.  TumeVj  1  Gowp. 
88.  Numerous  additional  adjudged  cases  might  be  referred  to 
in  support  of  this  rule,  but  we  regard  the  rule  well  settled, 
that  the  party  injured  may  maintain  an  action  against  a 
ooorporation,  for  a  neglect  of  any  duty  imposed  by  their 
charter. 

In  this  case,  the  law  has  imposed  the  duty  upon  the  city, 
where  they  have  appropriated  private  property  for  the  use  of 
the  city,  in  widening  or  extending  streets,  to  have  the  dam* 
ages  assessed,  and  to  have  the  benefits  resulting  to  others  from 
the  improvement  also  assessed,  and  collected,  and  compensa- 
tion made  for  the  damage  sustained.  This  duty  is  clearly 
imposed;  and  the  declaration  avers  that  plaintiff's  property 
was  appropriated,  his  damages  ascertained  and  allowed,  but 
that  the  city,  although  they  have  had  the  benefits  resulting  to 
others  from  this  improvement  assessed,  have  wholly  neglected 
and  willfully  refused  to  cause  the  assessments  to  be  collected. 
Here  a  duty  to  the  plaintiff  is  averred,  and  a  willful  refusal  to 
perform  that  duty.  Thi^,  we  think,  brings  tiiis  case  clearly 
within  the  rule  established  by  the  adjudged  cases,  and  pre- 
sents a  case,  if  sustained  by  the  evidence,  entitling  the  plain- 
tiff to  a  recovery. 

It  was  objected  that  as  this  court  had  held  thaXassumpBU 
might  be  maintained  for  the  value  of  the  land  appropriated, 
the  action  of  case  would  not  lie.  In  many  cases,  the  party 
iigiued  has  his  election  whether  he  will  sue  in  trespass  or 
ease,  or  wiU  waive  the  tort  and  proceed  for  the  value  of  the 
poperty.    So,  in  this  case,  the  plaintiff  might  rely  upon  the 
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willftil  fefusal  of  the  cilj  authoritieB  to  diacliarge  their  du^, 
hj  which  he  has  eustaiBed  injnry,  or  he  may  waire  the  tori 
and  prooeed  £»  the  recovery  of  the  Talue  of  the  land  which 
they  hare  appropriated  to  the  nee  of  the  city.  We  have  no 
heritation  in  saying  that  ha  may  elect  aa  to  which  farm  of 
action  he  will  roflort 

The  judgment  <tf  the  coort  baknr  mnat  be  levaned,  and  the 
cause  remanded. 

Judgment  reversed.  

Luvurr  cr  MuinairiL  CcsroBAxnur  voa  NaoLaor  10  Pbbtobm  Dutti 
See  C%  CoMseilT.  OUmar,  70  Am.  Deo.  002;  note  670;  where  other  oeeee  we 
•olleoted.  A  tity  ie  liable  for  injnxiee  eriaiiig  froni  the  non^perfomMmee  e<  e 
daty  impoeed  I7  Uws  Oa^i/ BloamkigiamT,  Ba^,  42  Dl.  007;  C%  ^gyKiy 
/fU  T.  Xe  eUK  48  Id.  478^  botih  mtmg  the  prinoipel  oeee.  Aneotioaliee 
i^eiml  a  oity  for  failing  to  proTide  oompensatioii  for  damages  for  laod  taken 
ander  the  eminent  domain  law:  OUy  qf  Elgin  ▼.  JfoftMS  83  Id.  087.  In  the 
eaae  of  BtUr.  Bo&Um,  122  Maes.  379,  Gray,  C.  J.,  ddiTeriag  the  opauen  el 
the  oourt,  laid  of  the  deoiuon  in  the  prindpal  oaae:  «'0f  thatdeeuka,  itie 
eaomgh  to  eay  that  it  ie  wholly  inoonrirtent  with  the  ^yatem  of  jndioial 
diee  in  thia  oommonwealth." 


Hankinson  V.  Lombard. 

[25  iLUMOts,  072. J 

Wbxrb  Pabtt  Gnris  Nonci  or  Tajlino  Two  DxpoainoHS  nr  Danaaav 
Places  at  Samb  Hour  of  the  same  day,  so  that  the  opposite  party  ean- 
not  be  present  at  both  places  to  cross-examine  the  witnesses  the  latter 
may  elect  which  examination  he  will  attend,  and  the  depositioa  taken  al 
the  other  place  must  be  suppressed. 

QuvsTioN  or  Aqext'b  AuTHORrrr  to  Inix>bsb  Notb  is  for  the  Juiy  to  deter- 
mine. 

Assumpsit  against  the  appellants  as  the  indorsers  of  a  note. 
There  was  a  judgment  for  the  plaintiff  below,  and  the  defend- 
ants appealed.     The  other  facts  are  stated  m  the  opinion. 

/.  K,  Cooper^  for  the  appellants. 
M,  Williamson,  for  the  appellee. 

By  Court,  Walker,  J.  The  first  question  in  this  case  which 
we  propose  to  consider  is,  whether  the  court  below  erred  in 
refusing  to  suppress  the  deposition  of  Isaac  G.  Lombard. 
It  appears  from  this  record  that  plaintiff  below  served  a 
notice  on  defendant's  attorney  that  he  would,  on  the  four* 
teenth  day  of  September,  1859,  take  the  deposition  of  John  C. 
Stewart,  at  the  town  of  Galesburg,  in  Knox  county,  and  ol 
Isaac  O.  Lombard,  in  the  town  of  Henry,  in  the  county  of  Ifar- 
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•hall,  at  the  eame  hoar  of  the  same  day.  That  (me  of  the 
defendantB  attended  at  the  time  and  plaoe  named,  and  croBi- 
csamined  the  witness  Stewart.  And  this  defendant  swears 
that  if  the  deposition  of  Stewart  had  not  been  taken  at  the 
time  it  was,  he  should  have  attended  for  the  purpose  of  cross- 
examining  Lombard,  but  that  he  was  unable  to  attend  at  both 
places,  and  that  it  was  not  convenient  to  procure  the  services 
ckf  another  person  to  attend  to  cross-examine  Lombard.  It  also 
appears  that  Qalesburg  is  fifty-five  miles  fix>m  the  city  Peoria, 
and  Henry  is  forty  miles  from  the  same  place;  by  a  direct  line 
from  one  pomt  to  the  other,  it  is  about  eighty  miles. 

The  tenth  section  of  the  act  regulating  evidence  (Scates's 
Coiqp.  257),  provides  that  upon  filing  a  satisfactory  affidavit, 
the  party  may  take  the  deposition  of  a  material  witness  re- 
siding in  a  diflbrent  coxmty  firom  that  in  which  the  suit  is 
pending,  after  having  given  at  least  ten  days'  notice  to  the 
opposite  party,  and  one  day  in  addition  (Sundays  excepted), 
Ifar  every  thirty  miles  travel,  etc.  It  is  apiMtrent  that  it  was 
the  design  of  the  law  that  the  opposite  party  should  have 
ample  notice  that  he  might  attend  when  any  deposition  should 
be  taken.  If  the  opposite  party  may  give  notice  to  take  the 
depositions  of  different  witnesses  at  various  places  on  the  same 
day,  and  no  objection  could  be  allowed,  the  design  of  the  law 
wcNild  thus  be  defeated,  as  his  right  of  cross-examination 
would  be  destroyed.  This  enactment,  like  all  others,  must 
be  so  interpreted  as  to  effectuate  the  design  of  the  law-makers. 
Any  practice,  therefore,  which  would  deprive  ttie  opposite 
party  of  the  right  of  cross-examination,  which  the  law  has 
secured  to  him,  cannot  be  sanctioned,  although  apparently 
within  the  letter  of  the  law.  As  the  defendant  could  attend 
at  but  one  of  these  places  at  the  time  designated,  it  follows 
that  he  might  elect  which  it  should  be,  and  have  the  other 
suppressed.  The  court  therefore  erred  in  not  suppressing 
Lombard's  deposition. 

It  is,  however,  urged  that  notwithstanding  the  notice  was 
insufficient,  the  party  might  afterwards  proceed  to  cross- 
examine  the  witness.  We  are  aware  of  no  such  practice, 
and  are  not  disposed  to  adopt  it  in  our  courts.  It  is  opposed, 
wv  Hunk,  to  the  spirit,  if  not  the  letter,  of  the  statute,  which 
lequhes  a  sufficient  notioe  to  enable  the  i>arty  to  attend.  If 
the  notice  is  sufficient,  then  the  deposition  is  well  taken;  but 
if  insufficient,  as  we  have  sean  that  it  was,  the  deposition,  on 
a  proper  motion,  should  be  suppressed.    An  insufficient  notice 
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is  the  same  as  if  none  were  given,  and  no  authority  exists  but 
that  contained  in  the  statute,  to  take.a  deposition  in  a  case  at 
law;  and  to  render  it  available,  the  requirements  of  the  statute 
must  be  complied  with  in  every  essential  part. 

It  is  insisted  that  the  judgment  should  not  be  reversed,  as 
Stewart's  evidence  was  sufBcient  without  Lombard's.  Thia 
evidently  was  not  the  view  taken  of  it  by  appellant  on  the  trial 
below,  or  he  would  not  have  introduced  it  in  evidence.  We 
are  not  able  to  determine  what  weight  the  jury  gave  to  this 
evidence.  It  was  certainly  much  more  clear,  explidty  and 
satisfactory  on  the  question  of  non-residence  than  was  Stew- 
art's. We  are  not  prepared  to  say  that  the  jury  would  in- 
evitably have  found  as  they  did,  independently  of  Lombard's 
evidence. 

The  question  of  Milcham's  agency  and  authority  to  indorse 
the  note  was  one  of  fact,  and  for  the  jury  alone  to  determine. 
The  evidence  tends  to  show  that  he  was  the  general  agent  of 
payees,  and  that  as  such  he  made  the  assignment^  and  that 
they  ratified  it  when  informed  of  the  fact  The  jury  were  the 
judges  of  the  weight  proper  to  be  given  to  the  evidence,  and 
we  have  no  disposition  to  find  fault  with  the  conclusion  at 
which  they  have  arrived  on  this  question. 

For  the  error  in  overruling  the  motion  to  suppiesB  Lom- 
bard's deposition,  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Iv  DEPOBmovs  ASM  Tajoos  at  DznsBBirT  PLAon  at  OB  mua  Bum 
Too,  the  ooart  may.  when  the  depontioiis  are  oflfored  in  eridenoa^  wppiii 
tiioM  of  the  witneiaea  whom  the  adyerae  party  haa  thereby  been  dapnved  ol 
a  reaaonable  opportunity  to  oroaa-ezamine:  Cok  ▼.  HaUr  131  Maaa.  90^  eiti^s 
the  principal  oaae. 

RxAflovABLB  Nonas  or  Ton  aitd  Flasm  of  Takdtq  Darusmuwi  mist 
n  Givxn:  See  Atiwood  r.  Frieoi,  76  Am.  Deo.  607;  Hwd  ▼.  Onme,  09  14. 
181. 


Dbebb  V.  Chapman. 

[95  iLUHOia,  OOl] 

Bnorbad  Aor  n  BsmsuL  nr  m  N  ATuai^  and  mnat  be  m 
moat  e£feetaally  to  meet  the  benerolent  end  in  viair  in  ita 
withoati  however,  departing  from  the  pbuB  and  (^brioBa  mflaninf  of  ili 
language. 

HOMBBTBAD  AOT    PB0T10T8    OwiTBB  OB  LOV  AND  BUILDIBO  THBBBOV  OOOV- 

fiBD  BT  Hnc  aa  a  home,  although  the  aetata  tiierain  owned  by  him  he 
leia  than  an  aetata  in  fee. 
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BjBcnoMT  brought  by  John  Deere  against  James  Chapman, 
toreoorer  a  lot  in  the  village  of  Moline.  The  plaintiff  claimed 
an  estate  for  the  life  of  the  defendant^  and  alleged  that  he  was 
in  possession,  and  that  the  defendant  entered,  etc.  The  case 
was  tried  before  the  court  without  a  jury.  The  court  gave 
judgment  in  hmat  of  the  defendant  Other  facts  appear  from 
the  opinion* 

E.  T.  WM$f  for  the  plaintiff  in  error. 

Chapman  and  Jaehion^  for  the  defendant  in  error. 

By  Court,  Bbbbsb,  J.  The  homestead  act  provides,  that 
in  addition  to  the  property  exempt  by  law  £rom  sale  under 
axecution,  thero  shall  be  exempt  from  levy  and  forced  sale  the 
lot  of  ground  and  the  buildings  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor,  being  a  householder  and 
having  a  fisunily,  to  the  value  of  one  thousand  dollars:  Scates's 
Comp.518. 

The  question  arises  upon  the  definition  to  be  given  to  the 
word  "  owner." 

The  appellant  contends  that  the  words  of  a  statute,  when 
miambiguouB,  as  in  this  statute,  should  be  taken  in  the  ordi- 
nary, natural,  and  most  commonly  received  sense,  and  so  taking 
the  word  "  owner,"  it  conveys  the  idea  of  absolute  property, 
and  nothing  less.  He  cannot  conceive  that  a  thing  should  be 
owned  by  one  person,  and  also  that  another  should  have  a  title 
to  it,  for  although  different  interosts  in  the  same  subject-mat- 
ter may  be  owned  by  different  persons,  yet  to  the  tldng  itself 
thero  can  be  but  one  title  and  one  owner.  He  also  contends 
that  if  there  be  room  for  construction,  such  a  statute  as  this, 
giving  new  rights  and  immunities,  and  of  doubtful  policy, 
ought  not,  thereby,  to  be  extended  beyond  the  plain  import  of 
the  terms  used,  and  that  this  statute,  being  in  derogation  of 
the  common  law,  should  be  construed  strictly  as  against  those 
seeking  advantage  of  it. 

We  fully  agree  with  the  appellant,  that  where  the  words  of 
a  statute  are  clear  and  unambiguous  they  must  be  taken  in 
their  ordinary,  natural,  and  most  commonly  received  sense, 
and  that  statutes  in  derogation  of  the  common  law,  not 
clearly  remedial  in  their  nature,  should  be  construed  strictly 
as  against  those  seeking  their  benefits. 

But  are  the  words  of  this  statute  so  clear  and  unambiguous 
as  to  £3rbid  construction  7  Is  it  certain  the  legislature  intended, 
by  the  term  "owner,"  to  embrace  only  the  absolute  owner  of 


8S2  DsBBS  V.  Cbapmah.  [DlkMii^ 

tbe  feet  The  law  rooognises  luore  than  ooe  dnwtfltiftfcm  €f 
ownenhipi  both  in  real  and  personal  piopertj.  There  may  be 
an  abflolnte  ownership  and  a  qnalified  ownership  of  both  de- 
scriptions of  property,  and  the  one  is  as  ftdly  reoogniaed  sa 
the  other. 

It  is  true,  a  fee-simple  estate  is  the  highest  estate  in  land 
known  to  the  law,  yet  he  who  owns  it  is  no  more  &¥ated 
in  the  law  than  he  who  owns  a  fiieehold  of  less  extenti  sa 
an  estate  in  tail,  for  one's  own  life  or  the  life  of  anottier, 
by  the  courtesy,  or  in  dower.  The  owner  of  a  life  estate  in 
land,  if  in  possession,  has  as  complete  dominion  over  it  aa  the 
absolute  owner  of  the  fee  has  over  his  estate  in  possossion 
He  is  the  lord  and  master,  during  the  continuance  of  his  tttm, 
and  can  and  must  sue  for  all  injuries  to  it,  or  trespasses  npon  i^ 
he  in  reversion,  or  the  owner  of  the  fee,  having  no  ri|^t  to  sndi 
action,  and  being  himself  subject  to  the  action  of  the  owner  of 
the  life  estate,  if  he  trespasses  upon  him.  Such  an  estate  ean 
be  sold  on  execution,  under  our  general  execution  law,  it  being 
a  tenement  and  real  estate,  and  we  would  say  that  a  feur  con- 
struction of  the  homestead  act,  with  reference  to  the  objects 
and  purposes  to  be  accomplished  by  it,  would  embraoe  within 
it  the  estate  which  the  debtor  might  own  in  the  lot  and  build- 
ings thereon,  and  occupied  as  a  residence,  and  which  coold  be 
sold  on  execution.  The  object  of  the  law  most  dearly  is,  to 
secure  the  head  of  the  fEunily  in  the  possession  and  enjoyment 
of  the  lot  and  buildings,  for  &e  maintenance  and  shelter  of 
himself  and  family  as  a  home,  without  any  special  regard  to 
the  extent  of  the  estate  or  title  by  which  he  owned  it.  Own- 
ing an  estate  for  his  own  life  in  tiie  premises,  the  home  of  his 
family,  we  do  no  violence  to  the  language  of  the  act  by  con- 
sidering  him  the  owner,  for  aU  the  purposes  of  the  act,  and  the 
property  vesting  in  him  as  owner  acceding  to  the  nature 
and  extent  of  his  estate.  He  is,  to  all  intents  and  purposes, 
the  owner  of  the  immediate  freehold  and  seised  thereof  and 
as  such,  must  be  protected  by  the  homestead  act,  and  this  is 
neither  a  liberal  nor  forced  definition  of  the  word  ^  owner. ** 
It  seems  to  us  to  be  its  most  natural  meaning,  regarding,  as 
we  must,  the  purposes  and  object  of  the  act. 

Though  this  act  may  be  said  to  be  in  derogation  of  the  com- 
mon law,  and  an  innovation  upon  aU  former  relations  betwestt 
creditors  and  debtors,  giving  to  the  latter  new  rights  and  ink- 
munities,  yet  it  does  not  follow  that  it  should  not  reoeive  a 
oonstruction  so  liberal,  as  to  advance  the  otgeot  oontemplalsd 
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i>j  the  legislature  in  passing  the  act.  We  regard  the  statute 
MS  remedial  in  its  nature — intended  to  remove  grievances  under 
which  the  unfortunate  labored,  and  to  save  them,  amid  all  their 
loflses  and  disasters,  a  shelter  for  the  family — a  home.  Being 
remedial,  it  must  be  so  construed  as  most  effectually  to  meet 
the  benevolent  end  in  view,  without  departing,  however,  from 
the  plain  and  obvious  meaning  of  the  language  used  in  the  act. 
We  think  we  have  not  done  so  in  defining  the  word  '^  owner,'' 
that  the  clear  legal  import  of  that  word  embraces  as  well  the 
owner  of  a  life  estate  in  land  as  the  owner  of  the  fee  therein. 

The  statute  to  which  appellant  has  referred,  chapter  105,  to 
pnnifih  tresimssers  for  cutting  timber,  which  provides  that  the 
penalties  provided  in  it  shall  be  recoverable  by  an  action  of 
debt  in  the  name  of  the  owner,  and  the  decision  of  this  court 
thereon,  that  to  entitle  a  person  to  recover  these  penalties  he 
must  show  title  in  fee  to  the  land,  cannot  bear  upon  this  case, 
as  that  statute  is  highly  penal  in  its  character,  and  must  be 
construed  strictly  for  all  purposes.,  This,  on  the  contrary,  is  of 
«  beneficent  nature,  and  a  different  rule  must  prevail,  one 
that  will  advance  the  remedy  without  doing  violence  to  the 
language  used. 

Without  any  strained  or  forced  construction  of  any  of  the 
words  used  in  the  act,  we  are  satisfied  the  legislature  never 
eontemplated  that  the  owner  of  an  estate  in  a  lot  and  dwelling- 
house  occupied  as  his  residence  should  own  an  CFtate  in  fee: 
«  lees  estate  will  protect  him.  Why^  it  might  be  asked,  did 
the  plaintiff  levy  upon,  sell,  and  become  the  purchaser  of  this 
lot,  and  bring  his  ejectment  for  the  possession,  if  the  defend- 
ant did  not  own  the  property  7  Had  he  succeeded  in  his  eject- 
ment suit,  would  he  not  have  been  put  in  possession  and  have 
become  quoad  hoc  the  owner  7 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Bkikitts  or  Homestead  Law  arb  not  Covtchvd  to  OwmutSHiP  nr  Fes: 
€6mkim  r.  Fotier,  67  111.  107,  citing  the  principftl  cue.  A  tenant  for  life  la 
an  '*  owner  **  within  the  meaning  of  the  homestead  law;  PoOb  t.  Daoenpart^ 
70  Id.  458^  alao  citing  the  principal  case. 

Homestead  Act  is  Remedial,  and  shoold  reoeire  a  liberal  oonttmoiiiAi 
Cole  T.  MarpUj  dS  lU.  64,  citing  the  principal  caae. 

The  FRmcEP al  case  la  otted  in  Wing  ▼.  Cropper,  86  OL  264^  to  tba  poiaA 
Ifattk  onleaa  the  mode  by  which  an  ezamptioa  can  be  reletaad  cr  wihvd  If 
the  exemption  ia  not  loaii 
DML  Vol.  LXJOX-tt 
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Cabboll  V.  Ballakob. 

[2K  nxxKon,  •.] 
WmtmJuam  Bud  Oohtbtb  Feb  nr  Lahd  to  Mokto  aosj^  wfaeUier  tt  b«  con- 
onted  to  seonre  the  payment  of  money  loaned,  or  the  perfonnaaoe  of  eoBBt 
other  oWigation,  or  to  ■eonre  the  payment  of  the  pnrohaie  mnmtj  of  tBo 
Uaditeelf. 

IIOBHOAOBI    MAT  RiOOVKK    MOBTQAOED    PbHOBBS  IN    EjaOIMBNT   eguml 

the  mortgagor  or  thoee  claiming  under  him,  when  the  mortgage  debt  is 

payable  in  inetaUmente,  and  one  or  more  inetallmentB  are  dne  and  gnpajdj 

or  even  before  condition  broken. 
MaoQAOOR  IN  P088I88ION  IS  NOT  Entttled  tu  NirricB  TO  QuTT  befove 

ejectment  can  be  brought  against  him  by  the  mortgagee.    No  tenaiu^  of 

any  kind  is  created  by  the  mortgage. 
Bratb  iob  Tbabs  Bsoomss  Meboed  in  Fsb  when  the  fee  is  aoqnired  bj 

the  tenant  for  years.    The  lease  becomes  extinct^  and  no  person  eaa 

thereafter  claim  nnder  it. 
MatOQAavE  mat  Rbsobt  to  Othxb  BiiiEDm  than  Soibb  Fageab  AOAnrar 

ICoBTOAOOB,  when  one  or  more  of  the  instaUments  of  the  mortgage  debt 

are  dne  and  unpaid;  althoagh  he  cannot  resort  to  the  proceeding  I9 

9ehrB  /adag  until  the  last  installment  is  due. 
Deed  and  Mobtqaob  abb  PBBsuifBD  to  bb  but  Onb  Trabsaotiqii  wU— 

they  bear  the  same  date,  and  are  between  the  same  parties. 

BjECTHBirr  brought  by  the  appellee,  Charles  Ballancey 
against  the  appellant,  Charles  R.  Carroll.  The  plaintiff 
claimed  to  recover  on  a  mortgage  made  by  William  Kellogg 
to  Ballance,  on  November  6,  1855,  to  secure  the  payment  ol 
ten  notes,  one  of  which  fell  due  each  year,  beginning  April  1, 
1857.  The  notes  represented  part  of  the  purchase-money  of 
the  land  in  question,  together  with  other  land  not  claimed  in 
this  action,  all  of  which  had  been  conveyed  by  Ballance  to 
Kellogg  by  a  deed  bearing  the  same  date  as  the  mortgage. 
Carroll  claimed  under  Kellogg.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed.  Further  Cblcu 
appear  in  the  opinion. 

N,  H.  Purplej  for  the  appellant. 

Charles  Ballaneey  in  propria  persona. 

By  Court,  Breese,  J.  The  questions  presented  by  this 
record  are.  Can  a  mortgagee,  the  mortgage  debt  being  payable 
by  installments,  for  which  separate  notes  are  given,  recover 
the  mortgaged  premises  in  ejectment  against  the  mortgagoir, 
or  those  claiming  under  him,  when  one  or  more  notes  are  due 
and  unpaid,  and  without  notice  to  quit  to  the  party  in  possee- 
don,  before  action  brought? 

In  England,  and  in  many  of  the  American  statea^  it  ie 
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understood  that  the  ordinary  mortgage  deed  conveys  the  fee 
fai  the  land  to  the  mortgagee,  and  under  it  he  may  oust  the 
mortgagor  immediately  on  the  execution  and  delivery  of  the 
mortgage,  without  waiting  for  the  i)eriod  iixe<l  for  ih(5  iierform- 
ance  of  the  condition:  Coote  on  Mortgages,  339;  Blaney  v. 
Bearcey  2  Me.  132;  Broum  v.  Cram,  1  N.  H.  169;  Hobart  v. 
Sanborn,  13  Id.  226  [38  Am.  Dec.  483];  Northampton  Paper 
MtUU  V.  Ames,  8  Met.  1. 

And  this  right  is  fully  recognized  by  courts  of  equity,  al- 
fbough  liable  to  be  defeated  at  any  moment,  in  those  courts, 
bj  the  payment  of  the  debt.  It  has  been  held  that  this  right 
cannot  be  restrained  by  a  parol  agreement  that  the  mortgagor 
shall  be  allowed  to  remain  in  possession  until  forfeiture,  for 
the  reason  that  such  an  agreement  is  inconsistent  both  with 
the  terms  of  the  deed  and  the  provision  of  the  statute  of 
frauds:  Colwan  v.  Packardy  16  Mass.  39. 

So  strict  are  the  principles  which  obtain  in  such  cases,  and 
constantly  applied  in  some  states,  that  it  is  held  that  the 
rightfl  of  the  mortgagee  to  the  possession  cannot  be  defeated 
by  the  tender,  or  even  by  the  payment,  of  the  debt,  after  the 
time  fixed  for  its  payment;  for,  by  the  old  and  rigid  rule  oi 
covenants,  the  condition  not  having  been  performed  at  the 
day,  the  right  of  the  mortgagor  was  gone  at  law,  and  the  only 
redress  for  him  was  in  equity. 

By  the  common  law,  as  enforced  in  the  English  courts,  on 
the  execution  of  the  mortgage,  the  mortgagor  becomes  the 
equitable  owner,  the  mortgagee  the  legal  owner,  of  the  land, 
and  they  so  remain  respectively,  until  the  land  is  redocmod 
or  the  equity  foreclosed.  As  a  consequence  of  this,  results 
the  doctrine  that  the  mortgagee  may  maintain  ejectment 
against  the  mortgagor  before  condition  broken,  and  turn  him 
out  of  possession.  To  avoid  this,  most  English  mortgages 
contain  a  clause  that  until  default  made,  the  mortgagor,  his 
heirs,  etc.,  may  hold  and  enjoy  the  Innd,  and  receive  the  profits, 
without  interruption  by  the  mortgagee  or  his  heirs. 

The  interest  of  the  mortgagee  is  regarded  there  and  in  many 
of  the  states  as  an  estate,  and  may  be  conveyed  by  him  to 
third  persons  by  any  of  the  usual  modes  of  conveyance.  Be- 
ing a  mortgagee  in  fee,  it  must  follow  that  he  has  the  legal  title 
to  the  estate,  and  consequently  the  same  right  to  transfer  it  by 
deed  that  Le  has  to  convey  by  deed  the  legal  title  of  any  other 
real  estate,  subject  only  to  the  right  of  redemption  existing  in 
Ibe  mortgagor:  Oivan  v.  Doe  ex  dem.  Tout,  7  Blackf.  210. 
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In  other  states,  holding  the  mortgagor  to  be  the  owner  of  the 
land,  not  only  as  against  third  persons,  bat  as  against  the 
mortgagee,  it  is  decided  that  a  conveyance  by  the  mortgagee, 
intended  to  pass  the  interest  of  the  mortgagee  as  an  estatOi 
and  not  as  a  security  merely  for  a  debt  due,  would  be  wholly 
inoperative:  Wilson  v.  Troupy  2  Cow.  195  [14  Am,  Dec,  458]; 
Jackson  ex  dem.  Titus  v.  MyerSj  11  Wend.  533. 

In  Jackson  ex  dem.  Curtis  v.  Bronson^  19  Johns.  325,  which 
was  an  ejectment  by  the  mortgagor  against  the  assignee  of  the 
mortgagee,  the  court  held  that  the  mortgagee  had  a  mere 
chattel  interest,  and  the  mortgagor  must  be  considered  the 
])roprietor  of  the  freehold*  The  mortgage  is  deemed  a  men 
incident  to  the  bond,  or  as  security  for  the  debt;  and  the-assign- 
ment  of  the  interest  of  the  mortgagee  in  the  land  is  a  nullity. 

In  Runyan  v.  MersereaUy  11  Johns.  534  [6  Am.  Dec.  393], 
it  was  held  that  the  mortgagor,  or  a  purchaser  of  the  equity 
of  redemption,  may  maintain  trespass  against  the  mortgagee, 
or  against  a  person  cutting  wood  under  his  license  of  the  mort- 
gaged premises.  The  freehold  is  in  the  mortgagor,  and  iu  an 
action  of  trespass  by  a  mortgagor  against  a  mortgagee,  if  the 
defendant  pleads  liberum  tenementum,  the  plaintiff  may  reply 
that  the*  freehold  is  in  himself. 

In  Gardner  v.  Heartt,  3  Denio,  232,  the  court  said  a  mort- 
gage creates  a  specific  lien  on  the  land  mortgaged,  the  same 
as  a  judgment  duly  docketed  creates  a  general  lien  on  the  land 
of  the  judgment  debtor.  But  the  mortgagee,  as  such,  has  no 
title  to  the  land  mortgaged;  he  has  neither  jus  in  re  nor  ad 
rem,  but  a  mere  security  for  his  debt,  the  title  to  the  land,  not- 
withstanding the  mortgage,  remaining  in  the  mortgagor. 

This  court  has  held,  in  accordance  with  the  rulings  of  the 
English  courts  of  common-law  jurisdiction,  that  as  an  inci- 
dent to  this  ownership  in  the  mortgagee,  he  can  enter  before 
condition  broken  or  bring  ejectment.  He  is  considered  th€ 
owner  of  the  fee,  having  the  jus  in  re  as  well  as  ad  rerr^  and 
being  so,  is  entitled  to  all  the  rights  and  remedies  which 
the  law  gives  to  such  an  owner:  Delahay  v.  Clement^  3  Scam. 
202;   Vansant  v.  Allmon,  23  111.  33. 

There  seems,  to  one  member  of  this  court  at  least,  great 
propriety  in  a  distinction  which  might  be  made,  though  the 
books  do  not  recognize  it,  between  a  mortgage  executed  for 
money  loaned,  or  for  the  performance  of  some  other  obligatioD, 
where  the  consideration  passes  from  a  stranger  to  the  owner  ol 
the  land  mortgaged,  and  a  mortgage  executed  to  secore  the 
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payme&t  of  the  porohaBe-moiiey  of  the  land  itself^  which  are 
quite  M  oommoD  in  the  transaetionB  of  the  day  as  those  given 
OQ  the  actual  loan  of  money.  In  the  first  class  of  oases,  a 
mortgage  may  properly  be  regarded  as  an  incident  or  security 
merely  for  the  repayment  of  the  money  actually  loaned,  the 
lender  never  having  had  an  interest  in  the  land  mortgaged  as 
security. 

A  mortgage  of  the  other  description,  given  to  secure  the 
payment  of  the  purchase-money  of  the  land  itself,  ought  to  be 
regarded  as  something  more  than  a  mere  security  for  money 
loaned,  no  money  being  in  fact  loaned.  The  vendor  of  land, 
by  his  deed,  clothes  his  grantee  with  power  to  enter  and  take 
lioeeession  of  the  laud,  to  grant  it  away  to  strangers,  to  de- 
prive the  vendor  of  all  use  of  it  The  mortgage  is  executed  to 
secure  the  vendor  in  the  purchase-money,  on  the  promise  of 
which,  at  a  certain  day,  he  surrenders  the  possession  to  the 
nuMrtgagor.  Now,  different  considerations  operate  upon  the 
parties  in  these  cases.  In  the  first,  the  mortgagee  only  stipu-^ 
latee  for  a  prompt  return  of  his  money;  his  only  considera* 
tion  is,  that  the  security  shall  be  ample;  and  it  is,  in  practical 
life,  rarely,  if  ever,  understood  by  the  parties  to  such  a  mort^ 
gage  to  pass  the  title  in  fee  of  the  land  to  the  mortgagee,  so  a» 
to  vest  in  him  the  power  to  enter  on  condition  broken,  or  bring 
ejectment  and  turn  the  mortgagor  out  of  possession.  The> 
debt  may  be  very  trifling  in  comparison  to  the  value  of  thei 
land  mortgaged,  and  so  long  as  its  ultimate  payment  is  fully 
secured,  such  mortgagee  should  be  content  with  the  usual 
remedies  allowed  him  by  the  law — ^to  proceed  by  tcire  facia$ 
under  the  statute,  or  by  bill  in  equity  for  a  strict  foreclosure 
or  for  a  foreclosure  and  sale,  or  by  suit  on  the  note,  and  thus 
reoeive  the  full  benefit  of  what  the  parties  intended  should  be 
security.  In  justice  and  equity,  his  principal  right  is  to  his 
money  only. 

In  the  other  class  of  cases — and  they  are,  perhaps,  the  most 
numerous  in  this  state — something  more  than  mere  security 
must  be  in  contemplation  of  both  parties.  The  title  to  the  fee 
ought  not  to  be  held  as  having  passed  absolutely  out  of  the 
vendor.  It  is  in  him  when  he  sells,  and  should  be  oon- 
sidared  as  passing  out  of  him  only  by  the  jMiyment  of  the 
poiehaa^money.  There  would  seem  to  be  great  propriety 
in  conceding  to  such  a  mortgagee  all  the  rights  the  true 
ewner  of  the  fee  can  exercise — ^the  right  of  entry,  or  the 
letion  of  ejectment  on  condition  broken,  and  not  before.    It  is 
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his  estate,  the  title  to  which  he  has  never  in  fact  parted  with, 
exoept  upon  a  condition  which  has  not  been  performed.  It  iSp 
then,  but  sheer  justice  that  the  possession  should  be  restored 
to  him. 

But  the  hiw  makes  no  distinction,  and  we  can  make  none. 
The  next  question  is,  The  mortgagor  being  in  possession,  is  ha 
entitled  to  notice  to  quit  before  suit  brought? 

This  depends  on  the  relation  subsisting  between  the  mortr 
gagee  and  mortgagor,  and  this  has  never  yet  been  specially 
defined  or  authoratively  determined.  The  appellant's  counsel 
contends  that  he  is  a  tenant  from  year  to  year.  We  think  no 
court  has  gone  so  fitr  as  to  say  that  The  relation  is  admitted 
io  he  $wi  generis j  and  altogether  anomalous.  What  the  true 
eolation  is,  has  been  much  discussed.  He  has  been  called 
tenant  at  will,  quasi  tenant  at  will,  tenant  at  sufTeranoe,  agenti 
teceiver,  yet  wanting  in  some  of  the  essentials  of  each.  He 
lias  never  been  considered  a  tenant  from  year  to  year,  except 
«s  it  may  be  so  inferred  from  the  cases  cited  from  New  York — 
Jackson  ex  dem.  BerUon  v.  LaugKheckdy  2  Johns.  76,  especially, 
which  is  the  leading  case.  Judge  livingston,  who  delivered 
the  opinion  in  that  case,  said  that  it  was  not  deemed  neces- 
sary to  ascertain  what  relation  the  mortgagor  held  to  the  mort- 
gagee, whether  as  tenant  at  suflTeranoe  or  at  will,  or  from  year 
to  year.  That  as  a  rule  of  practice,  the  court  will  require,  m 
such  cases,  a  notice  of  six  months;  and  that  decision  has  been 
followed  since:  Jaehion  ex  dem.  Bennet  v.  Lamsonj  17  Id.  300. 

The  doctrine  in  England  is,  as  we  find  it  declared  by  £ord 
Mansfield,  in  the  case  of  Keech  v.  HaU^  Doug.  21,  that  when 
the  mortgagor  is  left  in  possession,  the  true  inference  to  be 
drawn  is,  an  agreement  that  he  shall  possess  the  premises  at 
will  in  the  strictest  sense,  and  therefore  no  notice  is  ever  given 
him  to  quit,  and  he  is  not  even  entitled  to  reap  the  crop»  as 
other  tenants  at  will  are,  because  all  is  liable  to  the  debt;  on 
payment  of  which,  the  mortgagee's  title  ceases. 

And  in  Thunder  v.  Beleher^  3  East,  449,  Lord  BUenborough 
held  that  a  mortgagor  was  no  more  than  a  tenant  at  suffer- 
ance, not  entitled  to  notice  to  quit.  In  most  of  the  American 
courts  this  doctrine  is  recognised:  Brown  v.  Cram,  1  N.  H. 
169;  NewaU  v.  Wrighty  3  Mass.  138  [3  Am.  Dec.  98];  Colmanr. 
Paekardj  16  Id.  39;  Reed  v.  Davisy  4  Pick.  216;  Blaney  v.  Bearee^ 
2  Me.  132;  Welch  v.  AdamSy  1  Met.  494;  Shute  v.  GHmes,  7 
Blackf.  1;  Lyman  v.  Mower y  6  Vt.  346. 

One  good  criterion  of  the  nature  of  a  mortgagor's  interest  ia 
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ioimd  in  the  case  of  Keech  y.  HaUj  Dong.  21,  and  recognised  in 
the  case  of  Janes  v.  ThamaSy  8  Blackf.  428,  and  that  is,  that  the 
mortgagor  cannot  take  the  emblements,  even  when  ezpelledi 
without  warning  by  the  mortgagee,  as  a  tenant  at  will  could. 
This  being  so,  he  cannot  be  regarded  as  a  tenant  at  will,  and 
the  decisions  which  put  his  possession  on  that  footing  cannot 
be  correct,  for  although  the  mortgagor  holds  the  premises  by 
the  suffrance  of  the  mortgagee,  yet  he  does  not  hold  of  him, 
and  as  the  peculiar  relation  of  tenure  is  not  created,  the  mort- 
gagor cannot  properly  be  described  as  a  tenant  at  will:  Mayo 
▼.  Fletcher,  14  Pick.  530. 

The  point  has  never  come  directly  before  this  court  for  a 
decLsiim.  We  are  inclined  to  the  opinion  that  there  is  really 
DO  tenancy  of  any  kind  created  by  the  mortgage.  The  mort- 
gagee may  consider  the  mortgagor  as  his  tenant  for  some  pur- 
poaes,  or  a  trespasser,  or  person  holding  without  right.  It  is 
an  in&rence  from  the  facts  and  circumstances.  He  is  not 
smch  a  tenant  as  to  be  entitled  to  a  notice  to  quit.  The  only 
case  decided  by  this  court  bearing  on  this  point,  is  the  case  of 
PtetUiee  v.  Wilson,  14  HI.  91. 

It  is  there  held  as  a  general  principle,  where  a  party  ao- 
qiiires  the  possession  of  land  under  an  executory  contract  to 
porchaaOv  the  vendor  cannot  maintain  ejectment  against  him 
until  he  has  demanded  possession  or  given  him  notice  to 
quit;  but  if  he  repudiates  the  contract  under  which  he  ob- 
tained the  possession,  or  fails  to  comply  with  its  terms,  the 
seller  is  at  liberty  to  treat  the  contract  as  rescinded,  and  re- 
gain the  possession  by  an  action  of  ejectment;  a  demand  of 
poosiwnion,  or  notice  to  quit,  being,  in  such  case,  unnecessary. 

Aa  to  the  other  points  made  by  the  appellant,  that  he  was 
in  possession  under  a  lease,  theretofure  executed  by  the  appellee, 
it  appeared  in  evidence  that  the  premises  were,  many  years 
previous  to  the  suit,  leased  by  the  appellee  to  one  Cole,  who 
assigned  to  Thompson,  and  he  to  one  Gregg,  and  he  to  Kellogg, 
who  afterwards  purchased  the  fee  and  executed  the  mortgage. 
The  lease,  then,  being  owned  by  Kellogg,  merged  in  the  deed  of 
the  fre  to  him,  and  no  person  thereafter  could  claim  under 
that  lease:  it  was  extinct 

As  to  the  fourth  point,  that  the  appellee  had  violated  his 
contract  and  broken  his  covenants,  this  is  attempted  to  be 
made  out,  by  showing  that  portions  of  the  land  conveyed  to 
Kellogg,  and  included  in  the  same  mortgage,  were  recovered 
hj  other  adverse  parties  in  ejectment  in  the  United  States  dr* 


360  Cabboll  v.  Ballahcs.  [HUiiqIb^ 

cuit  court  ThiB  recovery  did  not  affect  the  land  sned  for;  ii 
was  neither  part  nor  parcel  of  it,  and  has  not  any  connection 
with  these  premises  for  which  this  suit  was  brought,  nor  does 
it  appear  from  the  evidence  that  there  was  any  complaint 
made  on  that  account,  when  Webb,  as  agent  of  appellee,  de- 
manded payment  of  the  notes. 

The  statute  to  which  appellant  refers  under  the  first  point 
he  makes,  that  a  mortgage  cannot  be  foreclosed  until  the  last 
installment  is  due,  means  only  that  the  mortgagee  cannot 
resort  to  the  proceeding  by  scire  facias  until  the  last  install- 
ment is  due.  It  does  not  debar  him  from  resorting  to  other 
remedies.  He  may  proceed  personally  against  the  debtor,  oa 
the  note,  and  subject  his  general  property  to  the  judgment;  or 
he  may  bring  ejectment  on  condition  broken,  or  make  peace- 
able entry,  or  file  a  bill  in  chancery  for  a  strict  foreclosure,  for 
a  foreclosure  and  sale,  or  if  he  prefers  it,  sue  out  a  sdre  facias. 
The  remedies  are  various  and  concurrent  or  successive,  as  may 
be  deemed  proper. 

We  think  it  is  settled  that  a  mortgagee  may  maintain  ejects 
ment,  on  condition  broken,  without  notice  to  quit,  and  that  the 
condition  is  broken  when  one  or  more  installments  are  doe 
and  unpaid;  because,  the  condition  being  an  entirety,  it  ia 
indivisible,  and  a  failure  to  pay  any  part  of  the  debt  is  a 
breach  of  the  condition. 

On  the  other  point  made  by  appellant,  the  presumption  must 
obtain,  inasmuch  as  the  deed  and  mortgage  bear  one  and  the 
same  date,  that  they  are  but  one  transaction.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 

MoRTOAQB  Ck>innET8  LeoaJa  Ttfle  to  Morioaoi%  nr  Sous  Stateb:  Patkr^ 
ton  ▼.  Corneal,  13  Am.  Dec  206;  Buni  t.  Hunt,  26  Id.  400;  Chamberimn  t. 
Tkompeon,  2^Id.  390;  JamkaonT.  Bruce,  Id.  567;l>re^ftM»Y.  if onAoA;  33  Id.  S4; 
ffobari  t.  Sanborn,  38  Id.  483;  SmUh  ▼.  KeUejf,  46  Id.  696;  Sawge  ▼.  Doolqf, 
73  Id.  680;  and  see  Frieche  y.  Kranm^e  Leasee,  47  Id.  368;  bat  in  other  stAtei* 
it  ia  regarded  aa  a  mere  aeourifcy  for  a  debt»  and  not  a  oonveyanoe:  Waring  ▼. 
Smyth,  47  Id.  299,  and  prior  caaes  in  note;  HaU  t.  Sania,  64  Id.  486;  Qod^roif 
T.  CcOeiwi;  66  Id.  360;  ButUy.  Cruder,  68  Id.  102;  DfOgyf,  6Mkim,  62Id. 
6ai}Peter8T,  JameaUnm  Bridge  Co.,  e^  Id.  l^i;  McMUhn  y.  Bkharde,  70  Id. 
666;  Wood  t.  Traek,  76  Id.  230;  Ooodenow  t.  Bwer,  KL  640;  Johnnn  t.  Sher- 
man, Id.  481.  The  principal  case  has  been  cited  to  the  point  that  a  martg^ 
gee  of  land  ia  the  owner  of  the  fee,  aa  against  the  mortgagor  and  all  peraoM 
claiming  nnder  him,  in  NeUon  t.  Pmegar,  30  111.  481;  Kelgour  ▼.  Wood,  64  Id. 
347;  Oldham ▼.  PJUffor,  84  Id.  104;  Bigger,  CoOmM,  2  Bin.  277;  and  aeo  it 
referred  to  in  FlOeher  t.  ffobnes,  32  InJL  629,  per  Fiaier,  J.,  on  the  dutiao- 
tian  which  might  be  made  between  a  mortga^  for  pnrohaae-moD^^,  aad  «ae 
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Mi  lor  pwyehiMw  mom^,  bj  which  the  foniMr  thoiild  he  held  to  eonfar  gioto 
tfl^rta  tliui  the  latter  upon  the  mortgagee^  ae  agafaist  the  mortgagor. 

MoKTOAGBi  MAT  MAOffTAZir  BjsoxMBfT  agaxDrt  the  mortgagor,  or  those 
Annring  under  him,  in  eome  atatea:  ChambeHam  ▼,  Thompmm,  26  Am.  Deo. 
SBO;  Dnqftom  ▼.  JforiM^  83  Id.  84;  or  a  writ  of  entry:  Bobari  t.  Stmbem,  88 
U.  48S;  hut  not  in  other  atates:  MorH$v.  MowaU,  22  Id.  661;  8waHw.  Ser- 
wkB,  UU.  211}  JD^a^ Y.  Orakam,e2 Id.  BSL  The  prinoipal  oaae  iadted  to 
Ike  point  that  he  may  maintain  ejeetment,  in  Edgtmr  t.  Wood^  64  SL  847; 
OHOoM  ▼.  P/i^er,  84  Id.  104;  J{^  ▼.  CUUiu^  2  Biaa.  277;  and  hi  ^ebon  ▼. 
p,  80  Id.  481,  to  the  pomt  that  he  la  entitled  to  aU  the  rifl^ta  and  rane- 
the  law  givea  to  the  owner  of  land;  and  he  la  therefore  entitled  to 
an  iqjonction  to  atay  waate  on  the  prenuaea. 

MovTOAGOiR  XV  PoHHMHioif  D  HOT  BNTnoiiD  TO  NoTiOB  TO  QuiT  before 
ejjeetment  can  he  hronght  againat  him  by  the  mortgageet  Note  io  Stedmany, 
JfelafDel,  42  Am.  Deo.  186,  where  the  aabjeot  la  diaenaaed;  Ohapnum  ▼.  CMiia- 
•fO;  48  Id.  41;  Jaehom  t.  Warrm,  82  SL  340^  dting  the  principal  caae;  and 
eaa  €fhaeo€k  ▼.  JSobmd$,  65  Am.  Deo.  108;  EUbvm  t.  MUekle,  66  Id.  826; 
ehiKMg^  the  principal  caae  ia  alao  cited  in  Fratkr  t.  Odfw,  61  HL  183^  and 
j0dttOH  T.  Warrem,  32  Id.  340,  to  the  eObOt  that  a  mortgagee  may  coorider  the 
(or  in  pcaaeaaion  aa  hia  tenant  for  aome  pupoaea. 

BT  SoDBa  FAOiAa  as  Mokioaob  dois  not  Bxolitbb  Bbodt  bt 
f :  Marim  ▼.  ./adboN,  67  Am.  Dea  489. 
Ombd  A]n>  MoBiOAOB,  WHBV  Pasib  09  On  TRAHBAcnoNx  Seei^«io5i|pjiiT. 
Umf^tt,  63  Abl  Dea  612;  Latam  t.  Vtmee,  68  Id.  322. 

Mbbobe  ov  Bbtaxbb  XV  Bealtt:  See  Moore  ▼.  lAiee,  72  Am.  Dec  629,  and 
oolleotiTig  prior  caaeat  and  aee  alao  ChOds  ▼.  CMt,  49  Id.  164i 
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m  XH  Aid  ob  CkntYoiuxioB  vot  tbt  FIobmbd  Inubbb  to 
Bbbbfit  ov  Oobpobaxxok  thereafter  created. 

IB  WBirnr o,  upob  Wuiuii  Aoiiov  u  Bmiuuht,  u  AxnaBBXBUi 
IB  KviDtBBGB^  whether  it  be  the  original  or  not^  if  ita  exeoation  ia  ad- 
mitted, by  not  bemg  denied  by  affidavit^  aa  required  by  the  atatotea  of 
minoia. 

»B  IB  Aid  ov  Oobpobatiob,  nr  Exibtbbob  ob  Ck>BTBiiPX.Anoy, 
MAT  BB  BaoovBBBD  in  an  aoticn  for  money  paid,  laid  ont^  and  expended, 
if  the  eofpotmtion  inoora  ezpcnae  and  liability  on  the  &ith  el  the  aab- 


AcTioN  to  recover  a  sabflcription  in  aid  of  a  corporation 
made  befive  its  charter  was  obtained.  The  plaintiffs  had  a 
fwdict  and  judgment.  The  fiEusts  are  sufliciently  stated  in  the 
spuuon. 

if.  WUUafMonf  A.  MeCoy^  JoJm  D.  Rouu^  and  0.  O.  Bonneyf 
far  the  appellant. 

Mainmng  and  Merrimanf  tat  the  appellees. 
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By  Court,  Bbbbsb,  J.  There  are  really  but  two  questiom 
preeented  in  this  record.  The  first  is.  Was  the  subscription 
binding  upon  the  defendant  below,  being  made  before  the 
charter  of  the  university  was  obtained?  And  second,  If  bind- 
ing upon  him,  was  it  evidence? 

Upon  the  first  point,  it  has  been  often  decided,  and  may  be 
now  considered  as  settled,  that  such  a  subscription  inures  to 
the  benefit  of  the  corporation  thereafter  created.  English  and 
American  cases  to  this  point  are  collected  and  referred  to  by 
this  court  in  the  case  of  Cross  v.  PinekneyviUe  MiU  Co.^  17  DL 
S8.  It  is  unnecessary  to  go  over  the  argument  of  these  cases. 
As  to  the  other  question,  the  record  shows  that  the  suit  was 
brought  upon  an  instrument  in  writing  purportii^^  to  be  a  sub- 
scription paper,  with  the  name  of  the  defendant  thereon,  as  a 
subscriber  to  the  amount  of  six  hundred  dollars. 

This  paper  was  offered  in  evidence  on  the  trial,  and  was  the 
only  evidence  of  the  contract. 

It  was  objected  to,  because:  1.  There  is  no  such  corporatioo 
as  the  plaintifl*;  2.  No  assessment  proved;  3.  It  is  not  payaUe 
to  the  plaintifi";  4.  No  payee  mentioned  in  the  instrument;  6. 
No  consideration  for  the  agreement;  6.  The  instrument  not 
appearing  to  be  signed  by  the  defendant,  and  appearing  on  its 
face  to  have  been  altered  since  signed.  This  last  reason  seems 
to  be  felo  de  se. 

The  suit  having  originated  before  a  justice  of  the  peace, 
and  brought  into  the  circuit  court  by  appeal,  there  were 
no  pleadings  in  writing,  but  the  plaintiff  will  be  presumed  to 
have  averred  in  the  verbal  statement  of  his  case  that  the  writ- 
ing was  signed  by  the  defendant,  and  that  the  suit  was  brought 
upon  it.  The  law  in  such  cases  is  plain  and  positive.  No  p^^ 
eon  shall  be  permitted  to  deny  on  trial  the  execution  of  any 
instrument  in  writing,  whether  sealed  or  not,  upon  which  any 
action  may  have  been  brought,  or  which  shall  be  pleaded  or 
set  up  by  way  of  defense  or  set-off,  unless  the  person  so  deny- 
ing the  same  shall,  if  defendant,  verify  his  plea  by  affidavit: 
Scates's  Comp.,  c.  85,  p.  254.  Whether  this  was  a  copy  of  a 
copy,  or  the  original,  makes  no  difference.  The  suit  was 
brought  upon  it,  and  its  execution  not  being  denied,  it  was 
evidence. 

The  act  of  the  general  assembly  incorporating  the  plaintiffc, 
under  the  name  of  the  Peoria  University,  was  produced  with- 
out objection.  The  proof  shows  that  the  university  was  under 
the  synod  of  Illinois,  and  if  that  corporation  incurred 
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Ihe  Btrengih  of  the  defendant's  subscription  as  well  as  that 
of  others,  a  suit  as  for  money  paid,  laid  out,  and  expended 
would  lie  against  them.  They  had  a  right  to  become  the  payees 
and  sue  as  such.  This  was  decided  by  this  court  at  the  last 
term  at  Springfield,  in  the  case  of  Pryor  v.  Cain^  25  111.  292, 
in  conformity  with  the  current  of  decisions  on  that  point.  In 
■och  cases,  the  contemplated  company  or  college  under  the 
synod  of  Illinois,  to  be  located  at  Peoria,  is  a  proper  promisee, 
and  the  promise  of  the  subscriber  is  good  to  them  as  a  third 
person,  who,  on  the  faith  of  it,  had  incurred  expense  and  lia- 
bilities; and  there  is  mutuality  also  in  the  stock,  dividends, 
and  gmeral  interests  of  the  company,  to  which  the  subscriber 
became  entitled:  Hamilton  and  DeanaviUe  Plank  Road  Co.  y. 
Rice,  7  Barb.  157. 

Though  this  subscription  was  to  be  paid  as  the  money  should 
be  required,  to  meet  the  expenditures  incurred  in  putting  in 
operation  the  college,  there  is  abundant  evidence  to  show  that 
Uiia  money  was  required  to  meet  liabilities.  The  defendant 
cheerfully  paid  one  half,  being  three  hundred  dollars  of  his 
eubecription,  but  the  building  having  been  blown  down,  he 
refused  to  pay  the  other  half.  It  is  in  proof  that  beside  this 
e^becription  of  six  hundred  dollars,  the  defendant  had  sub- 
Bcribed  originally  for  but  three  hundred  dollars,  and  for  six 
w  seven  scholarships,  valued  at  three  hundred  dollars  each. 
The  defendant  was  released  from  his  scholarships,  on  his  rais- 
ing his  subscription  to  six  hundred  dollars,  and  though  no 
assessments  were  made,  this  release  is  a  waiver  of  assessments, 
and  is  a  good  consideration  for  the  remaining  three  hundred 
dollars,  for  which  the  plaintiffs  obtained  judgment. 

It  is  evident  the  plaintiffs  have  incurred  large  liabilities  on 
the  fidth,  in  part^  of  defendant's  subscription,  and  he  ought  in 
all  justice  to  pay  it. 

We  see  no  error  in  the  instructions  of  the  court  Those 
refused,  which  were  asked  by  the  defendant,  the  court  could 
not  well  give  without  stultifying  itself.  The  judgment  of  the 
court  is  affirmed. 

Judgment  affirmed* 

Smtaimow  or  Am  ov  CosroaATiDN  or  Aasocunov  vor  m  Touam 
JjKxnLMB  TO  m  Bsmonr  whbi  Cbxatkd:  Sm  Cheiter  Oia$$  Co.  t.  2>ei0qf»  8 
An.  Dm.  128;  PhtpptY.  Jamt, G9 Id. 708;  Andermm  r.  NeweattU  ete.  JL  !?.« 
74U.S18;  haAwnb PiaUp§  Aecutem^ Y. IkHrii,  6 Id.  lea,  TKm  prinoq^  ova 
ii  citttlia  SUmy.Oreai  ITeitem Otf  Oa.,  41  lU.  iM»  to tha point  tha* a sab> 
to  tba  atook  ol  a  oompaay^  m  oootemplatioii  of  iti  beooming 
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ponted,  to  aooompliah  any  legitimata  objaot,  is  »  Talid  ocmtnet  between  Um 
^putias,  supported  by  a  sufficient  oonsidentioii;  and  in  WUlmd  t.  TrutUB 
if  Methodiit  Sfpiseopai  Churdi,  66  Id.  66,  to  the  point  thai  an  ocgaBintioa  m 
faet  and  user  under  it  proves  the  eTistimoe  ol  a  oorpoiatuMi  for  the  pwpoaaa 
of  a  soit  by  it  on  a  sabscription  prior  to  snoh  organintiont  notwithstanding 
the  plea  of  mtl  Uel  corporation. 

Rnx>  WRT  MAT  u  Had  ufok  Svbsgription  after  work  has  been  done  or 
expense  incurred  upon  its  &ith:  ffopiant  t.  Uptknr^  70  Am.  Doe.  871,  sad 
note  collecting  prior  cases.  Hie  principal  case  is  oited  to  this  effsot  in  WO^ 
r.  BoUard,  46  DL  879;  MdChirt  t.  Wikim,  48  Id.  861,  862;  Tnuftemi^ 
fMdy  Bmpiiti  Ed,  Soc  t.  Carter,  72  Id.  249. 
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Ir  Pbtrion  bt  AuMinurrBATOB  iqb  Salb  ov  Rial  Bctaib  Stath  tooooa 
TO  BiQunui  CouBT  TO  Aor,  the  orders  and  decisions  of  the  ooait  In  Iha 
premises  are  binding  until  reversed,  and  cannot  bo  attaokod  ooUalsnlly. 

Ejbgtmbnt  by  Edward,  Charlotte  E.,  and  Albert  iTeraon, 
children  and  heirs  of  Halver  lyerson,  to  reoover  certain  lots 
owned  by  their  father  at  the  time  of  his  death.  Iverson  died 
intestate,  August  15,  1850.  On  September  17,  1860,  Nels 
Olsne  was  appointed  guardian  of  Charlotte  E.  and  Albert  I^er- 
ion,  and  on  tiie  day  following,  Olsne  was  appointed  adminis- 
trator of  the  estate.  On  January  10, 1851,  the  administrator 
presented  an  inventory  and  appraisal  bill,  fixing  the  value  of 
the  personal  property  of  the  estate  at  one  hundred  and  sixty- 
seven  dollars  and  seventy-four  cents;  and  on  the  same  day  he 
presented  a  sale  bill,  showing  that  on  October  17, 1860,  he  had 
sold  all  the  personal  property  for  one  hundred  and  seventy- 
two  dollars  and  fifty  cents.  Claims  to  the  amount  of  seventy 
dollars  and  twenty-three  cents  were  allowed  at  the  same  date, 
and  on  September  8, 1851,  a  claim  of  thirty-three  dollars  and 
sixty-seven,  cents  was  also  allowed;  these  being  all  the  claims 
allowed  against  the  estate.  The  administrator  had  also  paid 
thirty-eight  dollars  and  sixty-seven  cents  as  expenses  of  admin* 
istration.  On  September  20, 1852,  an  appraiscor's  bill  was  filed, 
appraising  certain  articles  allowed  to  the  family  of  the  deceaaecl 
at  three  hundred  and  forty-two  dollars  and  fifty  cents,  and  on 
October  9, 1852,  an  order  was  made  awarding  that  sum  to  the 
fjEmiiiy.  On  September  23,  1852,  the  administrator  presented 
his  petition  to  the  county  court  of  Cook  county,  setting  forth 
that  there  were  no  available  dues  or  demands,  personal  prop- 
irty,  effects  or  assets,  belonging  to  the  estate,  so  far  as  knowr^ 


Apsil,  1861.]        IVEBSON  9.  LOBERG.  865 

to  the  petitioner^  and  that  he  had  found  the  sum  of  two  hnn* 
dred  and  twenty-five  dollars,  or  thereabouts,  still  standing 
mgainst  the  eetate,  which,  by  the  order  of  the  court,  ought  to 
be  paid,  but  which  the  petitioner  was  unable  to  pay,  for  want 
of  property  subject  to  his  control.  All  the  children  were 
minors  at  the  time,  and  there  was  nothing  to  show  that  a  guar- 
dian CLd  litem  had  been  appointed,  except  that  it  appeared 

that  one  Edward  S.  Kimberly,  guardian  ctd  litem  for 

filed  his  answer  on  behalf  of  the  minors,  neither  admitting  nor 
denying  the  allegations  of  the  petition,  but  reserving  the  rights 
of  the  minors  by  requiring  proof,  etc.  The  sale  was  ordered, 
it  being  recited  that  it  appeared  from  the  records  of  the  court 
that  the  administrator  had  filed  his  inventory  and  appraise- 
ment bill  of  the  effects  of  the  deceased,  but  no  sales  bill,  be- 
cause there  were  no  personal  effects;  that  there  were  claims 
against  the  estate  unsatisfied;  that  it  was  necessary  to  sell  the 
real  estate  to  pay  the  debts;  and  that  legal  notice  of  present- 
ing the  petition  had  been  given.  The  sale  was  made  to  one 
Page  for  one  thousand  two  hundred  and  eighty  dollars,  and 
afterwards  confirmed,  on  December  17,  1853.  Page  received 
an  administrator's  deed  in  due  form,  and  subsequently  con- 
veyed the  lots  to  the  defendant.  On  June  8, 1858,  the  admin- 
iBtrator  rendered  an  account,  and  produced  vouchers,  from 
which  it  appeared  that  a  portion  of  the  claims  against  the  es- 
tate, amounting  to  a  fraction  over  fifty-six  dollars,  was  paid 
before  the  petition  for  the  sale  of  the  real  estate  was  presented. 
There  was  nothing,  further  than  the  above,  showing  that  the 
administrator  had  presented  an  account  of  the  personal  estate 
and  debts  of  the  deceased.  The  plaintiffs  objected  to  the  ad- 
ministrator's deed,  and  to  all  the  proceedings  of  the  county 
court,  in  regard  to  the  petition  for  sale,  on  the  ground  that  the 
court  had  no  jurisdiction,  and  the  ])roceedings  were  void,  be- 
cause it  did  not  appear  by  the  petition  that  the  administrator 
had  filed  an  inventory,  appraisement  bill,  or  sales  bill,  or  that 
he  had  first  applied  the  personal  estate  towards  the  payment 
of  the  debts  of  the  intestate;  because  no  guardian  ad  litem  was 
appointed  for  the  minors,  nor  were  they  in  any  way  made 
parties  thereto;  because  it  did  not  appear  by  the  petition  that 
the  personal  estate  was  insufficient  to  pay  the  just  claims 
against  the  decedent's  dstate,  and  it  afiirmatively  appeared 
from  the  agreed  statement  of  facts  that  the  personal  estate  was 
pofficient  to  pay  all  such  claims;  and  because  the  administra- 
lor,  previous  to  obtaining  the  order  of  sale,  failed  to  make  a 


'N 
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JuBt  and  true  aooonnt  or  any  account  of  the  personal  estata 
and  debts  of  the  decedent.  The  objections  were  overruled,  the 
deed  admitted,  the  proceedings  of  the  county  court  sustained, 
and  judgment  rendered  for  the  defendant  The  plaintifb  ex- 
cepted, and  appealed. 

/•  8.  PagSf  for  the  appellants. 

Farwdlj  Smith,  and  ThomaSy  for  the  appellee. 

By  Court,  Caton,  0.  J.  We  are  obliged  to  affirm  ibis  judg- 
ment, much  against  our  inclination.  This  sale  was,  no  dovibt, 
a  great  outrage,  and  we  should,  as  at  present  advised,  not  hesi- 
tate to  reverse  the  proceeding  were  it  directly  before  us.  But 
here  it  comes  up  collaterally,  and  we  cannot  disregard  that 
proceeding  unless  it  was  void  for  the  want  of  jurisdiction.  We 
cannot  hold  that  such  was  the  case.  The  petition  stated  enough 
to  require  the  court  to  act  in  the  premises — ^to  set  it  in  motion, 
and  that  was  sufficient  to  give  the  court  jurisdicti<m,  and 
whatever  was  done  under  it  was  not  in  the  exerdse  of  a 
usurped  power,  but  of  one  conferred  by  law;  and  although  the 
court  may  have  exercised  that  power  erroneously,  its  orders 
and  decisions  are  binding  till  reversed.  If  we  are  to  look  inte 
any  errors  in  that  proceeding,  it  must  be  brought  before  us  bgr 
writ  of  error. 

The  judgment  must  be  affirmad. 

Judgment  affirmed, 

DsomoNs  AND  Ordxrs  ov  Pbobatx  Courts,  when  wmmr  Jubuuihavor. 
ABM  OoNCLUBivi,  nntU  rerened  or  vacated,  and  cannot  be  ooUfttanlly 
attacked,  however  erroneons  or  irregular:  Doe  ex  dem.  SakomataU  ▼.  /filqs  69 
Am.  Dec  334,  and  prior  cases  in  note;  FieltCt  Hfxn  t.  QMAf$^  Id.  341 1 
SingerlyY,  Swain*§  Adm'rs,  75  Id.  581;  Stuart  v.  Allen,  76  Id.  651.  Thni, 
the  settlement  of  a  guardian  or  administrator  cannot  be  set  aside  or  opened 
np,  except  by  a  direct  proceeding:  Bamea  v.  BartleU,  47  Ind.  104;  and  «■ 
parle  orders  made  in  the  settlement  of  an  estate,  preyions  to  the  final  settle* 
ment,  cannot  be  attacked  collaterally:  Panmu  ▼.  Jimford,  67  Id.  499;  nor  are 
ex  parte  orders  and  partial  reports,  in  relation  to  the  duties  of  guardians,  soi^ 
ject  to  collateral  attack:  Candy  v.  Ilanmore,  76  Id.  129.  The  principal  caM 
is  cited  in  the  foregoing  Indiana  cases. 

JUBGMKVT    OF    CoURT    UAVIVQ    JURISDICTTGN    CAXNOT    BS    GOLLATEBALLT 

Attacked,  no  matter  how  erroneous  the  decision  or  proceedings.  The  prin- 
elpal  case  is  cited  to  this  general  proposition  in  Omtdy  t.  IJaU,  36  lU.  319| 
Mufford  V.  Stalzenbaek,  46  Id.  308;  Feaster  t.  Fleming,  56  Id.  460;  iM«m  r. 
Bwan,  62  Id.  154;  Bryant  v.  Ballance,  64  Id.  189. 

PmnON  BY  ADMnriSTRATOR  FOR  SaLB  OF  RSAL  EfffATB  IB  SurrWUHT  If 

it  states  enough  to  require  the  court  to  act:  Uohmm  t.  ji^ioaii,  62  DL  16^  citbif 
the  principal  case. 
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Halb  V.  Babrett. 

war  Bzvr  ov  Goods  of  Qra  los  Fbbobt  Aim  Obabsh  <ni 
GoQDB  09  AiioiHiBy  ihipped  by  ih%  aaniA  bill  of  lading  to  tfa«  Mmo  oon* 


IflDf  lOK  Fbbobt  avd  CHABon  n  Lost  xv  Goods  abb  Dbliybbbd  io 
GoHsioinn,  upon  his  note  thsref or,  and  is  not  roviTod  if  tho  osmer  or 
his  sgsnt  sftsrwsrds  aooidentally  obtains  possession  ol  them. 

Tboysb  for  a  lathe.  The  plaintifb,  Barrett  &  Cutting,  of 
Mafleachueetts,  shipped  a  lathe  to  James  Kendall,  of  Chicago, 
to  be  sold  on  commission;  and  at  the  same  time,  and  by  the 
same  bill  of  lading,  Ball  &  Ballard,  of  Massachusetts,  shipped 
several  packages  of  merchandise  to  Kendall.  The  property 
waa  received  at  Chicago  by  the  defendants.  Hale  A  Co.,  who 
were  warehousemen  and  agents  of  the  propeller,  which  brought 
it  to  Chicago,  and  was  by  them  delivered  to  Kendall,  who  gave 
his  note  for  the  charges  in  gross.  After  the  note  was  given, 
Kendall's  clerk,  Prouty,  without  the  knowledge  or  consent  of 
Kendall,  gave  Hale  A  Co.  a  warehouse  receipt  for  the  goods. 
The  goods  remained  in  Kendall's  possession  until  he  went  out 
of  business,  and  gave  up  his  store  at  the  expiration  of  his  lease, 
when  they  came  into  the  defendants'  hands  by  HaU's  taking 
possession  of  the  store  as  landlord.  Subsequently  the  plain- 
tifls  demanded  the  lathe,  and  offered  to  pay  the  freight  and 
charges  on  it,  but  the  defendants  refused  unless  the  freight 
and  charges  on  the  packages  sent  by  Ball  A  Ballard  were  also 
paid.  The  court  instructed  the  jury,  among  other  things,  that 
the  freight  and  charges  on  goods  belonging  to  other  persons 
were  never  any  lien  upon  the  lathe,  if  it  belonged  to  the  plain- 
tiffs; and  that  if  the  defendants  had  a  lien  upon  the  lathe  for 
any  freight  and  charges,  they  lost  it  by  taking  Kendall's  note 
therefor;  and  they  could  not  afterwards  take  the  lathe  and 
hold  it  as  security  for  such  freight  and  charges,  without  the 
plaintiffs'  consent,  if  the  plaintiffs  owned  the  lathe.  There 
was  a  verdict  and  judgment  for  the  plaintiffs.  The  defendants 
appealed. 

HcynSf  Miller^  and  Lewisj  for  the  appellants. 
Van  Bwren  and  Oaryj  for  the  appellees. 

By  Court,  Caton,  C.  J.  If  the  principle  laid  down  by  the 
eoDrt  in  the  instructions  is  correct,  that  ends  the  case  at  once. 
This  lathe,  with  several  other  packages,  was  received  by  the 
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defendants  as  warehousemen  and  agents  of  the  propeller  which 
brought  them  to  Chicago.  All  were  consigned  to  Kendall  hj 
one  bill  of  lading,  with  a  gross  charge  for  all,  but  they  were 
shipped  by  two  different  consignors,  the  plaintiff  in  this  action 
having  shipped  the  lathe,  and  another  party  the  other  packages. 
The  defendants  claimed  to  hold  the  lathe  for  the  charges  on 
the  whole  goods,  and  refused  to  deliver  it,  without  payment  of 
the  full  amount.  If  this  was  an  illegal  claim,  then  the  de- 
fendants held  the  lathe  illegally  after  it  was  demanded,  and 
the  plaintiff  was  not  bound  to  go  through  the  useless  cere- 
mony of  tendering  the  actual  amount  due.  He  had  not  the 
same  means  of  knowing  what  was  the  amount  due,  which  the 
defendants  had. 

We  are  satisfied  the  court  laid  down  the  correct  rule  of  law 
on  this  subject.  Had  all  the  goods  belonged  to  the  same 
party,  and  had  they  been  shipped  at  the  same  time,  under  one 
bill  of  lading,  and  to  the  same  consignee,  quite  a  different 
question  would  be  presented.  But  here  the  goods  belonged  to 
different  parties,  who  evidently  shipped  them  separately.  How 
they  happened  to  get  into  one  bill  of  lading  is  not  explained, 
nor  is  it  very  material  to  know.  There  is  no  evidence  that  the 
plaintiff  ever  consented  that  his  lathe  should  be  held  for 
charges  due  on  other  goods  from  another  party;  and  without 
his  consent,  no  such  burden  could  ever  be  thrown  on  him. 

And  so,  too,  was  the  court  right  in  its  rulings  as  to  the  re- 
lease of  the  lien,  if  the  goods  were  delivered  to  Kendall,  the 
consignee,  upon  his  note  for  the  freight,  nor  was  the  lien  re- 
vived when  the  lathe  came  into  their  hands  when  Kendall  left 
the  store  on  the  expiration  of  his  lease,  and  one  of  the  defend- 
ants  took  possession,  as  landlord. 

We  are  satisfied  with  the  law  as  laid  down  by  Um  eofoii^ 
and  with  the  verdict  of  the  jury,  and  are  of  opini(»i  Uuii  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 

CoBraoif  Gap.ioer  has  LntN  wok  Frexoht:  See  NeiekaB  ▼  ror^vmit.  93 
Am.  Deo.  617;  Wtilber  t.  Cattaway,  50  Id.  661;  Frothin^^uun  ▼.  JcaMnc,  (tt 
Id.  286;  Amu  t.  Palmer,  66  Id.  271;  bat  no  lien  exists  vnlen  tbe  tttaxum.  of 
debtor  and  creditor  exists  between  the  owner  and  carrier:  FUA  t.  J^etsoerry, 
40  Id.  83;  and  see  Rcbwaon  v.  Baker,  51  Id.  64.  Where  the  master  of  a 
▼essol  takes,  in  payment  of  freight,  a  bill  of  exchange  drawn  by  t&o  <^"»»«^  i 
on  the  consignor,  who  ii  the  owner  of  the  goods,  and  the  bill  is  by  ktBa  dt^ 
honitkred,snoh  owner  is  not  released  from  his  origtaalliabili^s  OroM^*  ifmi^ 
47  Id.  162. 
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Warehouskilin's  LiiN:  See  Siehmum  ▼.  WUBm^  42  Am.  Dee.  S6^ 
i;  FrUMeY.  Kent,  71  fd.  327. 

CoKMOZf-LAW  Lisirs  Dmn>  on  Possbssion,  and  are  gone  wfam 
It  gone:  ifSBery.  ilarrioii»  66  Am.  Deo.  694^  and  note  eoDeetipg  prior 
Dommid  T.  irci0te»  73  Id.  431. 

Tkb  ntnroiFAL  case  is  oixed  in  Nartkam  Tnmtporkiikm  Co.  t.  SeWdk,  tt 
HL  SS8^  to  the  point  that  if  one  penon  baa  the  property  ol  anotbar  In  hit 
^ommAoDf  and  tbe  owner  makeo  a  demand  for  it^  and  the  one  in  poanwiini^ 
viOoat  zi|^t^  nfosM  to  ddiTer  it»  that  will  oonatitote  a  oonfviiAi  of  &• 
hj  tile  Uttnr  to  Us  own  use. 


PkOSTLT    V.    NOBTHBBN     INDIANA     AND     GhIOAGO 

Bailboad  Company. 

[9B  iLUHOM,  aofi.] 
IIbasobb  cv  Davaois  xv  AonoN  aoaixbt  Cknnioir  OAERum  iob  FAtLmai 
«o  DiLXvm  ICAoaniSRT  Tbahsfobtid^  within  a  reasonahle  time^  is  tiia 
▼aloe  of  its  nae  daring  the  time  it  was  improperly  detained. 

Davaov  iob  Failuks  ov  Oomxok  CABBIXa  TO  DiLim  liA« 
CBDiiRT  Tkanspqbtkd,  within  a  reasonable  time^  may  be  reoovsrad, 
proper  notice  and  allegations. 


Cask  against  the  railroad  company,  as  a  common  carrier,  to 
recover  damages  for  failure  to  deliver,  within  a  reasonable 
time,  machinery  of  the  value  of  two  thousand  dollars,  which 
the  plaintiffs  ordered  for  immediate  use  in  their  business.  The 
machinery  was  sent  from  Toledo  to  the  plaintiffs,  at  Chicago^ 
on  March  28,  1854,  but  it  was  not  delivered  until  the  latter 
part  of  May.  The  plaintiffs  recovered  one  dollar  as  damages. 
Further  facts  appear  in  the  opinion. 

A,  W.  Windeit^  for  the  plaintiffs  in  error. 

Glover^  Coolj  and  CampbeUj  and  Blodgett  and  TFthaton^  fcr 
the  defendant  in  error. 

By  Court,  Breese,  J.  The  question  in  this  case  arises  upon 
the  instructions  given  by  the  circuit  court  on  the  trial,  to  which 
plaintiffs  excepted.  The  court,  after  giving  certain  instructions 
Car  the  plaintiffs,  and  refusing  others,  gave  of  its  own  motion 
the  following:  "If  the  jury  find  for  plaintiffs,  the  true  and 
only  measure  of  damages  is  the  difference  in  the  market  value 
of  the  machinery  in  question,  in  Chicago,  at  the  time  it  ar- 
rived, and  the  time  when  it  should  have  arrived;  and  if  the 
jury  shall  find  no  evidence  on  this  subject  has  been  given  from 
which  any  judgment  can  be  formed,  the  plaintiffs  are  entitled 
to  nominal  damages  only.'' 

Dmv  Vob  uuux— M 
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The  fourth  inBtraction  given  on  motion  of  the  defondants, 
is  bat  a  eoroUary  from  this  one  volunteered  by  the  court,  and 
the  decirion  upon  that  disposes  of  both.  The  principle  an- 
nounced by  the  court  in  its  instructioni  and  which  determined 
the  case,  the  jury  finding  nominal  damages  only,  is  not  the 
law.  The  proposition  cannot  be  entertained  for  a  moment^ 
that  under  a  contract  to  deliver  in  a  reasonable  time  valuable 
machinery  such  as  described  in  the  declaration,  that  the  dif- 
ference in  the  market  value  of  such  machinery  at  the  time  it 
was  in  fact  delivered,  and  when  it  should  liave  t)een  delivered, 
is  all  the  damage  the  owner  of  the  machinery  is  entitled  to 
claim.  If  this  was  the  measure,  there  could  be  no  great  in- 
centive to  carriers  to  perform,  promptly,  a  contract  for  the 
delivery  of  such  articles,  as  they  are  not  liable  to  deteriorate 
in  a  few  days  or  m<mths.  As  to  perishable  articles  of  fluctu- 
ating value,  as  grain,  live-stock,  and  such  like,  this  rule  is 
doubtless  the  true  one,  and  has  been  recognised  by  this  courts 
in  the  case  of  Sangamon  a/nd  Morgan  CowUy  R.  R.  Co.  v. 
Honry^  14  HI.  166. 

Where  the  property  to  be  carried  and  delivered  is  not  of  a 
perishable  nature,  and  is  not  a  common  or  ordinary  object  of 
sale  in  market,  and  subject  to  its  fluctuations,  but  is  designed 
for  a  special  purpose  in  a  special  business,  the  rule  is  very  dif- 
ferent; but  in  both  cases  adequate  indemnity  should  be  offered 
the  plaintiff  for  the  loss  he  has  sustained.  In  the  first  class 
of  cases,  the  rule  established  in  the  case  of  Sangamon  amd 
Morgan  County  R.  R.  Co.  v.  Henry^Bupraj  affords  such  indemnity. 
In  the  other  class,  the  true  rule  is  laid  down  in  Oreen  v.  Mann. 
11  Id.  613,  which  was  an  action  for  a  failure  to  put  certain  ad- 
ditional machinery  into  a  mill,  which  the  plaintiff  had  rented 
of  the  defendant's  intestate.  This  court  say:  ^'The  true 
measure  of  damages  in  this  case  was  the  value  of  the  use  ot 
that  portion  of  the  machinery  which  Stadden  had  contracted 
to  furnish,  and  which,  by  reason  of  his  faUure  to  do,  Mann  was 
unable  to  enjoy." 

In  this  case,  the  inquiry  should  have  been,  What  was  the 
value  of  the  use  of  such  machinery  in  such  a  factory  for  the 
time  it  was  detained?  In  other  words,  what  was  a  reasonable 
rent  for  it?  For  what  sum  could  plaintifb  have  hired  equal 
machinery  of  that  description? 

As  this  is  an  action  on  the  case  for  a  wrong  done,  had  the 
plaintiffs  notified  the  defendants  for  what  purpose  they  de^ 
signed  the  machinery,  and  the  circumstances  of  their,  necessi- 
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iiee,  they  might  have  brought  forward  other  topics  and  ele- 
ments of  damage,  sach  as  they  attempted  to  show  on  the 
trial — ^that  a  large  number  of  hands  were,  of  necessity,  under 
pay  anil  idle;  loss  of  promised  custom,  out  of  which  prollts 
would  have  been  made.  In  the  absence  of  notice,  proof  of 
this  kind  was  properly  rejected. 

If,  also,  the  plaintiff  had  alleged  in  his  declaration  that  ha 
had  made  valuable  contracts,  to  be  executed  with  this  ma- 
chinery, which  would  have  yielded  him  profits,  the  jury, 
though  they  would  not  be  bound  to  adopt  any  specific  contract 
that  may  have  been  made,  yet  if  reasonable  evidence  is  given 
that  the  amount  of  profit  would  have  been  made,  as  claimed^ 
the  damages  might  be  assessed  accordingly:  Per  Baron  Alder- 
son,  in  WaUn  v.  IWeiY,  20  Eng.  L.  &  Eq.  412. 

For  the  errors  we  have  noticed,  the  judgment  of  the  circuit 
oonrt  is  reversed,  and  the  cause  remanded  for  further  proceed- 
falgB,  not  inconsistent  with  this  opinion. 

Jadgment  reversed. 

IfBASvaa  or  Damaowb  nr  Aonoir  AOAmwr  Comoir  Cabbiib  pob  Dilat 
ni  DBJVBtnro  Frbobt:  8ae  Oalemt  He,  B.  B.  t.  Bae,  68  Am.  Dm.  674. 
In  aa  aotun  acunst  a  oominoa  oarrier  for  nosligeatly  ddaying  the  d«Uv«rj 
«€  madiiiiwy  intmated  to  him,  the  Talna  of  tha  nta  of  tha  maehinary  in  aaoh 
a  laolaqr  m  that  for  which  it  waa  deaigned,  for  tha  tima  it  waa  dataanad* 
wmj  he  faco^arad;  Ckkago  etc  B.  B.  v.  Hak,  83  Id.  863;  BenUm  ▼.  Fay,  64 
Id.  421t  eitiiig  tha  prinoipal  oaaa  as  holding  this  proposition;  bat  in  an  aotion 
a  oommnn  oanriar  for  in jnrias  to  or  delay  in  daliraring  ehattalst  spa- 
damagaa  oannot  ba  rsoovarad,  unless  it  is  avarrad  and  prorad  that  tha 
infonnad  of  tha  intanUad  osa  of  tha  chattals:  Id. 


Db  Wolp  V.  Strader. 

[95  U&mois,  73b,] 

09  Anoasfti  and  Clibrt  is  not  Ck>N8UiafATSD  withoot  a  raialast 

or  faa  paid. 
AgmanBi  Ehtlotid  Mkrklt  as  Scbiwnbr  to  Draw  uf  Dud  is  Ooii- 

rvravT  TO  TBrmrr  oonceming  what  comes  to  his  knowledge  in  oonnao- 

taon  with  tha  transaction. 
Dbxd  AasoLirrB  on  its  Facn  will  u  Oonbidkbsd  as  Mostoaoi»  as  ta 

aifaar  ersditorsy  if  given  to  secnre  a  pre-existing  debt. 

Bill  in  chancery,  filed  in  the  Kane  circuit  court.  The  bill 
eharged  that  on  October  20,  1848,  the  defendant  ^trader  wa« 
laigely  indebted  to  the  complainant  and  others;  that  on  that 
dft7,  he  ocniTeyed  certain  lands  owned  by  him  to  hia  step-gon. 
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the  defendant  Jones,  by  a  deed  reciting  a  consideration  of  tw^ 
thousand  dollars;  that  in  fact  the  deed  was  without  conBidera* 
tion,  or  if  any  consideration  was  paid,  it  was  much  less  than 
the  value  of  the  property;  that  the  deed  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  creditors;  and  that  in 
April,  1849,  the  complainant  obtained  a  judgment  against  Str»- 
der,  under  which  the  lands  were  sold,  and  the  complaixiant 
received  the  sheriff's  deed  therefor.  The  bill  also  alleged  that 
the  complainant  was  informed  that  Strader  had  received  about 
two  hundred  dollars,  due  Jones  under  his  father's  will,  and  if 
that  be  so,  the  complainant  offered  to  pay  the  same  to  Jones. 
Jones,  in  his  answer,  denied  the  fraudulent  making  of  the 
deed,  and  alleged  that  Strader  had  received  about  two  thou- 
sand dollars,  which  had  been  bequeathed  to  Jones  by  Ms 
father,  and  given  to  him  by  his  grandfather.  On  the  [trial, 
one  Barry,  an  attorney  at  law,  who  had  been  employ^  by 
Jones  merely  to  draw  up  the  deed  from  Strader,  was  examined 
as  a  witness  by  the  complainant  concerning  communicationB 
made  to  him  by  Jones,  as  to  the  necessity  for  drawing  up  the 
deed.  Portions  of  Barry's  testimony  were  stricken  out.  The 
bill  was  dismissed,  and  the  complainant  sued  out  a  writ  of 
error. 

ScateSy  McAUiatery  and  Jewetty  for  the  plaintiff  in  error. 
IF.  D,  Barry y  for  the  defendants  in  error. 

By  Court,  Breese,  J.  The  principal  question  in  this  case  1% 
chiefly,  as  to  the  admissibility  of  Mr.  Barry  as  a  witness 
against  the  defendants  in  error.  When  giving  his  testimony, 
he  made  no  objection  that  he  was  their  counsel,  nor  did  he 
claim  the  privilege  of  his  clients,  but  voluntarily  stated  all  he 
knew  of  the  transaction,  as  communicated  to  him  by  the  de* 
fendants.  He  now  claims  the  privilege  of  his  clients,  and 
contends  he  was  their  counsel  when  the  disclosures  were 
made.  It  does  not  appear  that  such  a  relation  did  in  biCi 
exist  at  the  time  Mr.  Barry  wrote  the  deed  or  had  the  conver- 
sations. There  is  no  retainer  shown,  or  offer  to  retain,  or  fee 
paid.  This,  and  this  only,  can  consummate  that  relation.  The 
weight  of  evidence  is,  clearly,  that  Mr.  Barry  was  acting  as 
scrivener  merely  to  draw  a  deed.  He  was  not  consulted  as 
counsel,  or  asked  for  a  legal  opinion  on  a  state  of  facts,  but  to 
draw  a  deed,  the  necessity  for  which  was  freely  communicated 
by  the  defendant  Jones. 

A  case  directly  on  this  point  is  found  in  14  Pick.  416^ 
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BatUm  Y.  BMnBon  [25  Am.  Dec.  415],  in  which  it  was  held 
that  when  an  attorney  at  law  was  requested  by  a  debtor 
to  draw  np  a  mortgage  deed  of  his  personal  property,  and  the 
debtor  disclosed  his  purposes  in  making  such  a  conveyance, 
either  without  any  particular  motive  or  in  order  to  remove 
any  scruple  the  attorney  might  have  had  as  to  the  character 
of  the  transaction,  but  no  legal  advice  was  asked  or  given — ^it 
was  held  that  the  testimony  of  the  attorney,  as  to  such  com- 
munications, was  admissible. 

There  can  be  but  one  opinion  about  this  deed,  unless  it  shall 
be  shown  a  bona  fide  indebtedness  existed  to  Jones,  and  then 
it  would  be  considered  as  a  mortgage  to  secure  Jones  in  the 
payment  of  his  debt,  asserted  to  be  due  from  Strader  to  him. 
If  Jones  was  a  bona  fide  creditor  of  Strader,  then  the  deed 
ought  to  have  the  effect  of  a  mortgage,  though  absolute  on  its 
face.  If  Jones  was  not  such  creditor,  then  the  conveyance  was 
fraudulent  and  void,  as  designed  to  hinder,  delay,  and  defraud 
creditors. 

The  cause  will  be  remanded  to  the  Kane  circuit  court,  with 
directions  to  refer  it  to  the  master  in  chancery,  who  will 
ascertain  the  amount  actually  and  bona  fide  due  Jones  from 
Strader,  at  the  time  of  the  execution  of  the  deed  by  Strader  to 
Jones,  and  if  any  bona  jide  indebtedness  shall  be  found  to  exists 
and  anything  shall  be  found  due,  upon  proper  proof  being 
made,  then  the  deed  will  be  decreed  by  the  circuit  court  to  be 
a  mortgage,  and  it  will  stand  as  such  for  the  amount  proved. 
If  nothing  shall  be  found  due  at  that  date,  then  the  deed  will 
be  adjudged  fraudulent  and  void  as  against  bona  fide  creditors, 

Decree  reversed. 


OOHMlT^nCATIONS  TO  ATTORKET  ABB  PBIVILEOED   ONLY  WHXN  ACTTNO  AS 

SVGH:  ffattanv.  Mobhuon^  25  Am.  Dec.  415;  Thompatm  t.  ESBww,  67  Id.  742; 
AUm  ▼.  Harrison,  73  Id.  302;  Htmter  v.  Watwn,  Id.  543.  Commonicatioiu 
made  to  attorney,  employed  simply  to  draw  up  a  deed  or  mortgage,  are  not 
privileged:  HcOton  ▼.  BobtJiaon,  supra;  and  see  Coveney  v.  TanTiahiU,  37  Id. 
287;  conira:  Parker  t.  Carter,  6  Id.  513;  Bank  of  UUca  ▼.  Mersereau,  49  Id. 
189.  The  principal  case  is  foUowed  in  Smith  t.  Long,  106  lU.  488,  on  the 
point  that  an  attorney  who  is  merely  employed  to  draw  np  the  necessary 
papers  to  oomnunmato  a  contract  to  which  the  parties  had  agreed,  no  legal 
adrioe  being  asked  or  required,  is  not  privileged,  and  may  testify  as  to  what 
oomai  to  his  knowledge  in  connection  with  the  transaction. 

DsxD  AnoLUTB  ON  rra  Faob  is  Mortoaos,  if  Intutded  to  Ssomui  Ez- 
ra Dkbt:  Dabneif  ▼.  Chrtm,  4  Am.  Dec  503;  Dttnham  ▼.  Dey,  8  Id.  282; 
▼.  irarpfr,  20  Id.  145;  SwariY.  Serviee,Sild.  211;  Nichols  r.Bey 
36  Id.  238;  Moore  r.  Madden,  4&ld.2dS;Bigeiow  v.  Topi{f,  60  Id.  2&ii 
T.  DecWp  76  Id.  89;  and  parol  eridenoe  is  admissible  to  show  that  the 
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ooareyuioe  wm  intended  as  »  mortgage:  Stixiri  ▼.  Service,  mtpra^  and  note 
eollacting  prior  cases;  M(Mrt  ▼.  Madden,  46  Id.  298;  HaU  ▼.  AwOi;  54  Id. 
485;  Johnmm  t.  Sherman,  76  Id.  481;  Anding  ▼.  Dam»,  11  Id.  668;  birt  see 
Brycad  ▼.  Oro«6]f»  58  Id.  767;  bat  the  evidence  most  be  dear  and  satiafaiv 
toory:  CoHiU  ▼.  Sniih,  71  Id.  431,  and  note.  The  principal  case  is  cited  in 
Smtflhen  v.  CSuhman,  35  IIL  ld5»  to  the  point  that  in  it  parol  evidence  mm 
leoeived  to  establish  an  existing  debt»  on  aocoont  of  which  the  'conveysiio^ 
was  made:  See  the  principal  case  distinguished  in  Taiiitor  t.  Kejf9,  48  Id. 
886^  in  holding  a  transaction  to  be  a  porohase  and  sale,  and  not  a  mortgage. 

Ths  fbinoipal  cask  wiB  DiariNOTTisHiD  in  School  Dimcton  v.  SVmtes 
t^  SdMa,  66  HI.  250,  in  holding  that  where  an  attorney  appeared  in  open 
eoart»  and  argned  a  motion  to  dissolve  an  injunction,  &  retainer  mi^^t  be  in- 
f erred,  and  it  would  have  to  be  rebntted  before  the  presumption  woold  \m 
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Company  v.  Dbwby. 

[96  ILLZHOIB,  2SS.1 
To  AUTBOBIZB    RbOOTZBT    AQAISBr    BlILBOAD  Ck>lIPANT  lOB    I^VJUBIBS  TO 

PsBSON  THBonoH  Nbglioencb,  it  is  not  enough  to  simply  show  that  ihm 
company  was  negligent,  but  it  must  appear  that  the  injured  person  waa 
not  also  guilty  of  negligence  in  some  degree  comparable  to  that  of  th« 
company. 
Bbcx>vbrt  vob  Ikjitbixb  THB0176B  Nbolioxncb  oankot  bb  Hjld  if  both  par- 
ties are  negligent,  and  each  is  equally  at  fault;  although  it  is  otherwise 
if  the  negligence  of  the  injured  party  is  but  slight,  and  that  of  the  othes 


AmiLT  IS  GuiLTT  OT  SuoH  Nboijoenct  ab  will  Dxfbat  RBcx>vxBr  against 
a  railroad  company  for  injuries,  where  he  attempts  in  the  night-time, 
when  he  would  not  probably  be  seen  by  the  engineer  or  conductor,  te 
get  to  a  passenger  train  by  passing  through  a  freight  train,  which  bs 
knew  was  ready  to  move  at  any  moment. 

Case  by  Nancy  M.  Dewey,  as  administratrix  of  the  estate 
of  her  husband,  to  recover  damages  for  his  negligent  killing 
by  the  railroad  company.  The  decedent,  on  the  night  of  the 
accident,  went  to  the  defendant's  depot  at  Princeton  to  take 
passage  to  Mendota,  on  the  train  which  left  the  station  after 
midnight.  In  attempting  to  get  to  the  passenger  train  on  the 
main  track,  by  passing  through  a  freight  train,  standing  with 
the  engine  attached  and  steam  up  on  a  side-track  between  the 
ticket-office  and  the  passenger  train,  he  was  caught  between 
thQ  bumpers,  and  killed.  The  plaintiff  had  a  verdict,  and  the 
defendant  appealed. 

WalkeTf  Van  Armarif  and  Dexter^  for  tbe  appellant. 

•T.  H.  MaybomCy  for  the  appellee* 
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By  Court,  Walker,  J.  We  only  deem  it  neceesaxy  in  this 
ease  to  examine  the  question  whether  the  husband  of  appellee 
was  guilty  of  such  gross  negligence  as  relieves  the  company 
from  liability  for  his  death.  To  authorize  a  recovery,  it  is  not 
enough  to  simply  show  that  the  company  were  guilty  of  negli- 
gence, but  it  should  also  appear  that  deceased  was  not  also 
guilty  of  negligence,  in  some  degree  comparable  to  that  of  the 
company  inflicting  the  injury.  Each  party  is  bound,  whilst  pur- 
suing their  legal  business,  to  exercise  a  due  regard  for  the  rights 
of  others.  And  when  each  is  equally  at  fault,  and  both  parties 
negligent,  the  injured  party  has  no  right  to  recover  for  an  in* 
jury  he  has  thus  contributed  to  produce.  Each  party  must 
employ  all  reasonable  means  to  foresee  and  prevent  injury. 
Where  the  party  receiving  the  injury  has  acted  with  even  a 
Blight  degree  of  negligence  contributing  to  produce  the  injury, 
to  recover,  he  must  show  that  the  other  party  has  been  guilty 
of  gross  negligence. 

Whilst  the  party  upon  whom  the  injury  is  inflicted  must  use 
all  reasonable  care,  he  is  not  held  to  the  highest  degree  of  pre- 
caution of  which  the  human  mind  is  capable.  Nor  to  recover, 
need  he  be  wholly  free  fix>m  negligence,  if  the  other  party  has 
been  culpable. 

Whilst  we  can  have  no  doubt  that  the  agents  of  the  road 
were  guilty  of  negligence  in  stopping  their  freight  train  on  the 
side-track,  between  the  ticket-ofEice  and  the  passenger  train, 
at  the  time  the  latter  was  receiving  passengers,  the  deceased 
was  bound  to  use  reasonable  efforts  to  escape  injury.  The 
company,  having  placed  the  freight  train  between  the  ticket- 
office  and  the  passenger  train,  should  have  opened  the  former 
90  as  to  afford  an  easy  and  safe  passage  to  and  from  the 
passenger-cars.  In  that  position,  all  persons  wishing  to 
pass  must,  have  gone  between  or  around  the  cars.  To  pass 
through  was  hazardous;  to  go  around  a  lengthy  train  very  in- 
convenient. And  when  placed  in  that  position,  the  imprudent 
or  reckless  might  be  induced  to  pass  through  and  become  in- 
JTued. 

The  deceased  knew  that  an  engine  was  attached,  with  steam 
HIS  liable  to  move  at  any  moment.  It  was  in  the  night,  when 
the  engineer  or  conductor  would  not  be  likely  to  see  or  know 
of  his  effort  to  pass  between  the  cars.  He  gave  no  notice  of 
his  intention  to  pass  through,  and  these  officers  had  the  right 
to  snppose  a  prudent  or  reasonable  person  would  not  attempt 
toprM  p.t  ^K»  time,  and  under  the  circumstances.    And  the 
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eTidonce  seems  to  show  that  the  bell  was  rang,  and  the  usaal 
notice  thus  given,  before  the  train  was  moved.  We  are,  from 
all  these  fisusts,  of  the  opinion  that  the  deceased  was  giulty  of 
gross  negligence  in  attempting  to  pass  between  the  cars  when 
in  motion,  or  when  on  the  point  of  moving.  There  can  hardlj 
be  a  doubt  but  that  any  reasonably  prudent  and  careful  per- 
son would  have  gone  around  the  train,  or  would  have  waited 
until  it  passed.  His  conduct,  we  think,  contributed  more 
largely  to  his  death  than  the  negligence  of  the  company.  Had 
he  used  ordinary  prudence,  the  occurrence  would  not  have 
taken  pierce.  And  whilst  the  company  were  guilty  of  such 
negligence  as  would  have  rendered  them  liable  for  injuiy  to  a 
child,  or  a  person  of  less  than  ordinary  mind,  yet  the  deceased, 
being  an  adult,  must  be  presumed  to  be  endowed  with  sa£5- 
cient  reason  to  enable  him  to  exercise  ordinary  prudence. 
Having  failed  to  do  so,  the  company  cannot  be  hcdd  liable  fiir 
the  injury. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

CoivTSiBUTOBT  NBaxjOEircB  AS  Dkvbatzng  BaoovxBT:  See  BaM  Tamtmm 
etc  B,  B.  ▼.  8L  John,  73  Am.  Deo.  149;  Johnnn  ▼.  BwUcm  Rpoer  R.  B.,  76  Id. 
875;  Chapman  ▼.  New  Hanen  R.  R.,  Id.  344;  0€ttfeU  ▼.  Manchester  etc,  R,  R^ 
77  Id.  422,  and  notes  thereto  ooUecting  prior  cases.  In  Blinois,  althomgh  the 
plaintiff  may  be  guilty  of  some  degree  of  negligence,  yet  if  it  is  hot  sUgfat 
as  compared  with  that  of  the  defendant,  the  plainti£F  may  recorer:  Cmtma 
▼.  E^f,  37  Id.  341;  Oheagoete.  R.  R.  v.  OreAmer,  46 Id.  S3;  Chicagoete.  R.  iL 
▼.  Payne,  49  Id.  603,  604;  Chkago  etc  R,  R.  ▼.  Sioeeney,  62  Id.  630;  €hrmi 
Tower  etc.  Co.  ▼.  Bcuekina,  72  Id.  388;  Chicago  etc  R,  R,  ▼.  Com,  73  Id.  387| 
Chicago  etc  R.  R.  ▼.  Jokneon,  103  Id.  621;  the  principal  case  is  dtad  to  the 
foregoing  proposition;  and  see  note  to  Freer  ▼.  Cameron,  66  Id.  671. 

Ths  fbinoipal  oasb  18  ALSO  CITED  in  Chicago  etc  R.  R.  ▼.  Murray,  71  ID. 
607,  and  Hund  ▼.  Oeier,  72  Id.  397,  to  the  point  that  a  child  caonot  be  reqiured 
to  exercise  the  same  degree  of  care  as  a  person  of  matorer  years;  in  Kerr  ▼. 
Forgue,  64  Id.  484,  to  the  point  that  ordinary  neglect  as  to  a  persoii  pf  full 
age  and  capacity  might  be  gross  negligence  as  to  a  child;  and  in  Chicago  etc 
R,  R.  ▼.  DamereH,  81  Id.  464^  to  the  point  that  the  harden  of  proof  is  always 
en  the  plainti£f  to  show  that  he  was  Mtn«ai#  ezsrolsiBg  ordinary  om«  aaddili^ 
genoa  at  the  time  of  the  aocndmit 
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Mills  v.  Thobnton. 

fM  lUJNOU,  800.] 

TmamoKAh  FwifSBiT  hat  bb  Tazxd  whxbs  It  ib  PiBMAinnm.T  Locaibb^ 
Mbaofjtk  in  general,  penanal  property  foUowi  thereeidenoe  of  tbe  ofimer 
md  ii  tlMTB  tucikblek 

BOL  to  BbJOIH   GOLLBOnOH  OF  TAXBi  OB  PbBSOXAL   PBaPBBTT  IB  GBB- 

TADT  DniBior  MUST  Auxbiiaxxvblt  Saow  that  the  property  was  not 
tUBblethflve. 

Bill  in  chanoeiyy  filed  by  Joehoa  L.  Mills,  as  executor  of 
BE  R.  Mills,  to  enjoin  the  collection  of  school  taxes  for  the 
year  1859.  The  bill  alleged  that  the  complainant  was  a  resi- 
dent tax-payer  of  school  district  Na  8,  township  81  north, 
range  1  west,  and  as  such  listed  the  personal  property  of  the 
testator  for  taxation;  but  that  school  taxes  were  wrongfully 
eharged  on  the  personal  property  in  school  district  Na  8.  An 
injunction  was  allowed,  but  was  afterwards  dissolved,  and  the 
hUl  dismissed  for  want  of  equity. 

T.  E.  Shaw  and  T.  DerU^  for  the  plaintiff  in  error. 

Olovefj  Cook^  ond  Campbell^  for  the  defendants  in  enor. 

ByConrt,CATON,  C.  J.  As  was  said  in  5an^mon  and  Jfof^tin 
SaUroad  Company  v.  County  of  Morgan^  14  HI.  163  [56  Am. 
Dec.  497]:  ''We  think,  with  certain  qualifications,  personal 
property  follows  the  residence  of  the  owner,  and  is  tiiere  taxa- 
ble." This  is  BO  where  the  personal  property  is  not  perma- 
nently located  in  another  place.  If  it  be,  then  it  may  be 
taxed  where  it  is  thus  permanently  located.  A  resident  of  one 
place  may  have  a  farm  or  a  store  or  a  manufactory  in  another, 
and  the  property  permanently  connected  with  either  of  these 
concerns  would  be  properly  taxable  where  such  concerns  were 
aiteated.  This  bill  does  not  show  that  the  property  upon 
which  the  tax  complained  of  was  levied  was  not  permanently 
located  and  established  in  district  No.  3.  Upon  this  point 
the  bill  is  entirely  silent,  but  seems  to  have  relied  upon 
the  general  principle  that  property  follows  the  residence  of 
the  owner.  As  every  reasonable  presumption  is  against  the 
pleader,  we  think  tliat  he  should  have  shown  affirmatively 
that  the  property  was  not  taxable  in  district  No.  8.  This 
certainly  he  has  not  done,  and  the  injunction  was  properly 
iissolved.    The  decree  must  be  affirmed. 

Decree  affirmed. 
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PlBflOV.a.  Peofkstt,  whirs  Tazxd:  See  CSty  qf  New  Albtrnj^r,  Medsm^ 
66  Am.  Dec.  522,  and  ezhanstiye  note;  Sangamon  etc  R.  R,  ▼.  Comtff  ^ 
Morgan^  IcL497.  The  prindpal  case  is  dted  in /^^  ^otiono/ J9(mifc  ▼.  AmO, 
65  ni.  54,  u  recognizing  the  separation  of  the  dtaa  of  personal  propertj  heat 
the  domicile  of  the  owner,  for  the  pnrposes  of  taxation;  and  see  it  oommaaisd 
upon  in  Ging  ▼.  McDreWt  31  Id.  421,  in  discussing  where  personal  proper^ 
must  be  listed  for  taxation,  nnder  the  Illinois  rerenne  law  of  1863^ 


City  op  Rbkin  v.  Newell. 

ras  iLUMOia,  IQOlI 
CiTT  Which  Ookstbuotb-Hiohwat  nr  Diftebsnt  M^mnEB 

AuTHOBiZED  18  LiABLB  FO&  Injxtrhs  caosod  by  carelcM  ooostraotu^ 
as  much  as  though  it  had  built  the  highway  in  the  mode  presoribedi 

Case.    The  opinion  states  the  facta. 

James  RoberiB,  for  the  appellant. 

/.  K.  Cooper,  for  the  appellee. 

By  Court,  Caton,  C.  J.  By  the  law,  the  city  ofPekin  was  au- 
thorized *'to  build  and  construct  an  embankment  and  plank 
road  across  the  Illinois  river-bottom  opposite  said  city." 
Under  this  authority,  the  city  constructed  a  pile  bridge  across 
the  bottom  in  so  careless  a  way  that  the  horse  of  the  plaintiff^ 
when  rightfully  passing  along  the  way,  fell  through  and  was 
killed.  The  city  now  says  that  it  was  only  authorized  to  build 
an  embankment  and  plank  road,  and  that  in  building  this 
pile  bridge  it  exceeded  its  authority,  and  hence  it  was  not  the 
act  of  the  city,  but  only  of  its  officers,  who  did  it  in  the  name 
of  the  city,  and  that  the  city  is  not  responsible  for  the  man- 
ner in  which  the  work  was  done.  This  is  an  ungracious  defense 
in  every  point  of  view,  and  is  not  supported  by  any  legal  prin- 
ciple. Had  the  city  officers,  acting  in  the  name  of  the  city, 
gone  across  the  river  into  another  county,  and  constructed  this 
work  without  any  authority  of  law  to  go  there,  then  the  cases 
cited  would  apply;  but  here  the  city  was  authorized  to  con* 
struct  a  road  at  the  place  where  it  constructed  this  road;  and 
if  it  did  not  construct  it  in  the  mode  prescribed  by  law,  that 
increases  rather  than  diminishes  its  liability.  Suppose  the 
law  had,  in  express  terms,  authorized  the  construction  of  this 
road  on  a  pile  bridge,  and  provided  that  the  piles  should  not 
be  less  than  six  feet  apart,  and  they  had  been  placed  ten  feet 
apart,  or  that  oak  piles  were  required,  and  bass  wood  had  been 
used,  could  this  departure  from  the  requirements  of  the  law 
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exonerate  the  city  from  liability  for  damages  reealtixig  from 
this  yery  violation  of  the  law?  Had  the  road  been  built  npon 
an  embankment,  and  covered  with  plank,  as  the  law  seems  to 
contemplate,  it  is  not  likely  that  the  plaintijOfs  horse  wonld 
have  fallen  through  it.  Assuming  that  this  road  was  not  built 
in  a  manner  contemplated  by  the  law  (which  is  a  question  we 
do  not  decide),  and  we  think  the  liability  of  the  city  is  quite 
«8  manifest  as  if  the  road  had  been  built  in  every  particular 
according  to  the  law. 

Some  other  minor  questions  were  made  in  the  case,  which 
wo  have  examined,  but  do  not  think  necessary  to  discuss.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 

IdABQjTT  er  Cam  ajxi>  Towvb  worn,  Ivjuazn  Bmn/nve  vbom  Dmov- 
ivs  SmzwAUCs,  Strkbib,  akd  Hxohwatb:  See  Bnwmng  ▼.  OUjf  qf  Spnnff" 
fiM,  63  Am.  Dec.  345,  and  note;  Savage  ▼.  Bangor^  Id.  S68;  Jamei  ▼.  /Son 
/Vonewoo,  65  Id.  526;  Stmaim  y.  OU^ qf  Oardmer,  66  Id.  2Sl;  SoweU^.  CU^qf 
LaweO,  Id.  464;  Nonuv.  LUd^field,  69  Id.  546;  CammMonen  ▼.  MarUn,  Id. 
S33;  Hwbbard  ▼.  City  qfConeord^  Id.  520;  CUy  Council  qfMaidgomery  ▼.  Oilmert 
70  Id.  562;  SiomY.  Otyqf  UHea,  72  Id.  437,  and  note;  (%  </  8t.  Pami  ▼. 
M^  74  Id.  753. 

Thb  noNCiPAL  CASE  IS  oiTBD  in  StatUeyY,  CUg  qf  Da/oenpori,  54  Iowa,  460^ 
to  tbo  point  th*t  mnnicipal  corporations  are  leaponaiblo  for  the  acta  of  theur 
ijffitaera  and  agenti,  acting  within  the  apparent  sc^pe  of  their  authority;  and 
in  Haag  ▼.  Comnutmonerw  qf  Vanderburgh  Co.,  60  Ind.  514,  to  the  point  thai 
it  ia  only  where  there  has  been  Bome  abuse  of  the  authority  conferred  upon 
■nmicipal  corporations  that  actions  against  them  can  be  sustained;  but  it 
distinguished  in  C%  qf  Chicago  ▼.  Turner,  80  IlL  420,  in  that  m  it  there 
no  question  of  power,  but  only  as  to  the  lawfulness  of  its  execution,  in 
holding  thai  where  an  injury  results  from  the  acts  of  city  officers  in  attempt- 
ing to  enforce  an  ordinance  which  was  ultra  vire$  and  Toid,  there  was  no 
ti  aetfton  against  the  city. 


Fuller  v.  Paiob. 

[as  ILUMOIS,  868bJ 

OusTXL  Movn^os  n  Good  withoitt  Bxnra  Eiooedkih  as  agaiast  Hie 


BmIM    OW    CHAITELa   BT    MOBTOAOOa    IS  VOH)^  AS    AOASSn  MOMGAOIl^  il 

made  to  one  who  purchases  with  knowledge  of  the  nnreoorded  mortgage^ 
and  with  the  intent  to  defraud  the  mortgagee. 

SB  wnx  iroT  Lzx  aoadist  Mobtoaosb  k»  TAXUfo  Chattil% 
MizBD  WITH  ms  Own,  so  that  they  oonld  not  be  distinguished  by 
another,  who  refuses  to  separate  them. 


TBB8PA88  for  taking  and  canying  away  a  lot  of  drugs  and 
The  property  was  mortgaged  by  one  Myers  to  the 
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defendant  Paige.  Myers,  who  remained  in  possession  as  clerk, 
afterwards  sold  the  property  to  the  plaintiff  Fuller,  who  knew 
of  the  existence  of  the  mortgage,  and  who  bought  the  property 
so  that  Myers  might  have  money  with  which  to  pay  his  debts. 
Fuller  stated  at  the  time  that  the  mortgage  was  not  good,  as 
it  was  not  recorded.  After  the  purchase,  Fuller  added  a  small 
stock  to  the  drugs,  and  carried  on  business.  Paige  requested 
Fuller  to  select  the  goods  he  had  added,  but  Fuller  refused  to 
do  so,  whereupon  Paige  took  the  entire  stock.  The  verdict 
was  for  the  defendant  The  questions  in  the  case  are  stated 
in  the  opinion. 

Olover^  Cooky  and  Oampbeli^  for  the  plaintiff  in  error. 
Hoyne^  Miller^  and  LevdSj  for  the  defendant  in  error. 

By  Court,  Brebse,  J.  In  this  case,  the  court  below  instructed 
the  jury,  in  substance,  that  if  the  appellant,  then  plaintiff, 
purchased  the  goods  described  in  the  declaration  with  a  fall 
knowledge  of  the  mortgage  to  the  defendant,  and  with  the 
intent  to  cheat  and  defraud  him  of  his  lien,  the  sale  was  void 
as  to  the  mortgagee. 

This  we  hold  to  be  the  law.  The  mortgage  was  good  as 
against  Myers,  the  mortgagor,  without  being  recorded.  If^ 
then,  the  appellant  purchased  the  goods  of  Myers  with  the 
knowledge  of  the  moftgage,  and  for  the  purpose  and  with  the 
intent  to  enable  Myers  to  put  the  money  in  his  own  pockety 
and  cheat  the  mortgagee,  that  was  such  a  fraud  in  {sud  as  to 
avoid  the  sale  to  appellant.  It  cannot  be  tolerated  that  a 
party  thus  acting  should  be  permitted  to  enjoy  the  fruits  of 
such  conduct. 

We  do  not  say  that  the  mere  knowledge  of  the  existence  cl 
a  mortgage  unrecorded  would  make  the  purchase  from  the 
mortgagor  a  fraud  in  law,  where  there  is  no  intent  manifested 
by  such  purchaser,  to  commit  a  fraud  in  fact  by  enabling  the 
mortgagor  to  pocket  the  avails,  and  so  cheat  the  mortgagee. 

When  a  purchase  fit)m  a  mortgagor  is  bona  fide j  and  without 
any  intent  to  cheat,  the  case  might  be  different.  Here,  the 
facts  show  a  contrivance  and  a  design  by  the  appellant, 
knowing  of  the  existence  of  the  mortgage,  in  collusion  with 
the  mortgagor  to  cheat  the  mortgagee.  The  parties  cannot 
receive  our  aid  in  frirtherance  of  such  intention,  nor  do  we 
think  the  law  requires  it.  Good  £Euth,  and  absence  of  frandii- 
lent  intent,  most  characterize  all  contracts. 

Upon  the  other  point,  the  appellant  had  mixed  up  h]»«im 
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gooda  with  the  goods  mortgaged,  and  he  was  notified  to  select 
hiB,  and  take  them  away,  which  he  refased  to  do.  The  appellee 
had  a  right  to  take  his  own  goods,  and  if  he  took  some  not  hii 
property,  they  being  so  confounded  with  his  own  that  he  conld 
not  dJHtingnish  them,  it  would  be  fraud  to  charge  him  in  ties- 
however  he  might  be  liable  in  trover.  On  the  whole  case, 
think  justice  is  with  the  appellee,  and  we  accordingly  affirm 
the  judgment. 

Judgment  affirmed. 

Gbaxib.  MoBToiai  m  Good  as  jubtwem  Piaxzn^  or  tfa«ir  geprenntfc- 
tivM^  altiumg^  not  exeoated,  ftcknowledged,  or  recorded,  m  required  bj 
•tetate:  IFcBifery.  NitMt,  104 BL  177,  eiting the  principal oese. 

Onwusroir  o7  MaBTQAon)  Oooxw:  See  note  to  P^iktfer  ▼.  Pai:\  64  Am. 
Dm.  MS;  WBard  ▼.  Rk^  46  Id.  SS6;  and  eee  note  to  Chrtffg  t.  fiiovi/brd;  71 
Id.7S7. 


Smith  v.  Lamb.     Smith  v.  Powell. 

[28  Illinois,  896.J 
MAT  Rs8onn>  Contract  for  Salk  or  Land  vor  Vendor's  Iv* 
ABILITT  TO  CoNTET,  and  recover  the  money  paid  on  the  contract,  in  an 
aetion  for  money  had  and  received. 
Vbvdse  need  not  Tender  Balance  of  PuRCHASB-MoyET  for  Land  before 
lie  can  maintain  an  action  against  the  vendoo  to  recover  back  the  money 
paid  on  hia  contract,  when  tho  vendor  admits  that  he  has  not  the  title 
and  could  not  convey. 

Actions  of  asfuwpsii  for  money  had  and  received,  brought 
by  Jane  Lamb  and  James  Powell  against  Joseph  Smith  to 
recover  back  money  paid  by  them  on  contracts  which  they 
had  made  with  Smith  in  August,  1857,  for  the  purchase  of 
land.    The  facts  aro  stated  in  the  opinion. 

/mm  B,  Thomas^  for  the  appellant 
S.  A.  Irviuy  for  the  appellees. 

By  Court,  Gaton,  C.  J.  These  cases  are  alike  in  every  e§* 
■ential  feature,  and  will  be  considered  together. 

If  it  be  true  that  the  plaintiffs  had  a  right  to  abandon  or 
rsBcind  their  contracts  for  the  sale  of  the  land  upon  which  the 
money  was  paid  for  the  default  or  inability  of  the  defendant 
to  ooDvey,  they  had  a  right  to  recover  the  money  paid  on  their 
ooDtracts,  aa  for  money  had  and  received,  whether  their  cod* 
teaets  were  by  parol  or  under  seaL   This  law  la  so  well  settled 
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in  this  court  as  to  preclude  the  necessity  of  discussing  it  at 
length  now. 

The  more  serious  question  is,  Had  the  plaintiffs  a  right  to 
terminate  the  contracts  when  they  did?  By  the  contracts,  the 
▼endees  were  to  pay  the  stipulated  price  of  the  land  in  four 
instajlments,  at  specified  times,  and  to  pay  the  taxes  to  be- 
come due  on  the  lands,  and  upon  the  payment  of  the  last 
installments,  the  vendor  was  to  convey  the  lands,  and  time 
is  made  of  the  essence  of  the  contracts,  the  vendees  to  for- 
feit all  payments  made  if  they  £edled  to  perform  on  their 
part  The  three  first  pajrments  were  made,  either  at  or  be- 
fore they  fell  due,  or  were  accepted  by  the  vendor  after  due, 
80  that  he  could  not  complain  that  they  were  not  promptly 
made*  Neither  the  vendor  nor  the  vendees  paid  the  taxes  for 
1868  and  1859,  but  the  premises  were  sold  in^  1869  for  the 
taxes  of  1868.  Had  the  vendor  declared  a  forfeiture  of  the 
contracts  for  the  feilure  of  the  vendees  to  pay  the  taxes  to 
the  collector,  a  serious  question  would  arise,  whether  a  feir 
construction  of  the  contracts  required  the  .vendees  to  pay  the 
taxes  to  the  collector  or  to  the  vendor.  But  as  the  vendor 
never  claimed  or  declared  any  forfeiture  by  the  vendees  for 
any  cause,  that  question  is  not  necessarily  involved,  and  we 
shall  not  discuss  it. 

On  the  day  when  the  last  payments  fell  due,  when  it  waa 
the  duty  of  the  vendor  to  make  conveyances,  and  of  the  ven- 
dees to  pay  the  balance  due  upon  the  contracts,  the  vmdeee 
called  upon  the  vendor  and  offered  to  pay  the  balance  upon 
receiving  an  effectual  conveyance.  The  vendor  then  admitted 
that  he  had  not  a  title  to  the  land,  and  could  not  convey;  nor 
did  he  pretend  that  he  ever  had  a  title.  He  said  one  Hall 
owned  the  lands,  to  whom  he  had  assigned  the  contract,  and 
the  fair  presumption  is,  that  he  never  had*a  title  to  the  lands, 
but  that  he  had  sold  them  without  right,  and  for  the  fraudu- 
lent purpose  of  getting  the  plaintiffs'  money,  and  to  devise 
some  pretext  for  holding  it.  Be  this  as  it  may,  there  is  no 
question  that  when  the  parties  met,  on  the  first  of  February, 
1860,  neither  party  had  rescinded  or  attempted  to  rescind  the 
contract.  It  was  still  subsisting,  and  so  considered  by  both 
parties.  The  vendor  did  not  refuse  to  convey  because  of  any 
default  by  the  plaintiffs,  but  solely  for  the  reason  that  he  did 
not  own  the  lands,  and  could  not  convey  tbem.  That  fact 
entirely  absolved  the  vendees  from  any  duty  or  obligation  t9 
tender  the  balance  then  due.     The  law  requires  no  such  silly 
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and  naeless  oeremony.  Then  it  appeared  that  the  Tender  was 
not  entitled  to,  and  oould  not  receive,  the  purchase-money,  and 
he  had  no  right  to  claim  a  tender  of  money  which  he  luul  no 
right  to  receive.  The  purchasers  had  a  ri^t  to  repudiate  the 
contracts  as  forfeited  by  the  vendor,  or  rather  as  never  having 
been  rightfully  executed  by  him,  beeause  he  had  no  right  to 
make  them.  The  phuntifflB  had  the  right  to  say,  You  have 
moeived  our  money  wrongfully  and  even  fraudulently,  and 
70a  must  pay  it  back  to  us  as  if  you  had  never  made  these 
contracts,  which  you  cannot  perform,  and  which  you  should 
never  have  made.  By  bringing  these  addons,  the  plaintifb 
tieat  the  contracts  as  forfeited  by  the  vendor,  as  they  had  a 
light  to  do,  and  the  court  below  has.  rightfully  allowed  them 
to  recover  the  money  paid  on  the  contracts,  with  interest. 

The  judgments  must  be  aflSimed. 

Judpnents  aflbmed. 

lAT  Bmann  OmnmAcr  m>  Baoovia  Back  Itannr  Tjj^  if  Hbm 
k  uflUft  to  ink*  a  good  tiifet  Dmmm^  t.  OrwfeKm,  5S  HL  96| 
▼.  MUktr,  U.  aiei  and  iM  Whtdtrw.  MoOm^  U.  858^  jier flooM^  J., 
i«;  B««M  ▼•  CVM;  as  U.  71^  aU  oitmg  tlM  prinoipia  om; /^^ 
IFMib  •  An.  Dm.  SS2;  note  to  Bkkardmm^.  MtBtmom^  18  Id.  SIS;  nolo 
Hon  T.  ARMUb  0OId.  e79;  aad  mo  Arf«v*M  ▼•  BMmd,  SS  Id.  42S; 
▼.  L4lmi%Aim'n,  SSId.  2i2;  Qwitf^  t.  WuOtt,  71  Id.  S72|  and  a 
'ol  Hi»  tialawoool  thopwrnhaao  prioenoad  not  bo  nado;  Skiflmdy.  U^ 
Mi;6SnL4S8;  Ckark^.  ITd^  S7  Id.  441,  both  cHing  tho prindpal  caaa; 
tat  aao  it  dirtingiuahad  on  tlik  point  in  GbvM  T.  JbToAar,  70  U  Put 

of  tho  pnrnhaw  mnnoy  cannot  be  roooTerod,  if  tho  widor  ia  #iUing  to  par* 
bii  part  of  tiio  ooatHMts  CW  V.  JSRfl;  70  An.  Dae.  4S2. 


Bbown  v.  Moobb. 

lsinu]ran^42L] 
WBioB  Pxnnov  10  Esfoaon  MnoBAsio's  Lnoi  must  bb  Foja 
oamoT  n  Bjltbmubd^  aa  against  a  mortgagee,  by  an  agreement  between 
tho  niat«ial«nian  and  the  debtor  to  extend  the  tbne  of  payment. 

PBnnoH  by  William  Mooie,  to  enforce  a  mechanic's  lien 
Against  Simpson,  Wild,  &  Co.,  for  an  engine  and  castings  for  a 
distillery  and  flouring  mill.  Brown,  Gkxldin,  &  Co.,  who  were 
mortgagees,  were  made  parties.  The  focts  are  stated  in  the 
ofEiiion.  The  plaintiff  had  a  decree  in  his  favor,  and  the 
mortgagees  appealed. 

B.  O.  Caoh,  for  the  appellants. 
;  N.  H.  Airpb,  for  the  appellee. 
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By  Court,  Caton,  C.  J.  By  the  terms  of  the  contract  under 
which  thia  work  was  executed,  the  last  payment  was  to  be 
made  on  the  first  day  of  December,  1857.  By  the  same  con- 
tract, the  work  was  to  have  been  completed  on  the  fiftt  day 
of  June,  1857,  but  the  engine  was  not  completed  till  the  twenty- 
second  of  June,  1857,  and  the  last  of  the  castings  and  iron- 
work were  not  delivered  till  the  twenty-third  of  April,  1858. 
At  this  time,  at  least,  if  not  on  the  first  of  December,  1857,  the 
statute  of  limitations  of  six  months,  within  which  the  bill  had 
to  be  filed  to  enforce  the  lien  as  against  these  appellants,  be> 
gan  to  run.  Six  days  after  this,  on  the  twenty-ninth  day  of 
April,  1858,  another  bargain  was  made  between  the  complain- 
ant and  Simpson,  Wild,  &  Co.  for  an  extension  of  the  time  of 
payment  for  one,  three,  and  four  months  &om  that  day,  so 
that  the  last  payment  was  thus  extended  firom  the  first  of  De- 
cember, 1857,  to  the  twenty-ninth  day  of  August,  1858.  On 
the  twelfth  of  November,  1858,  this  petition  was  filed,  and  the 
question  is,  Was  it  filed  in  time  to  save  the  lien  under  the 
statute?  In  any  possible  aspect,  the  limitation  had  com- 
menced running  when  this  agreement  was  made  to  extend  the 
time  of  payment,  at  least  six  days  before  the  work  was  all 
done,  and  the  material  all  furnished,  and  the  money  all  due; 
and  as  the  statute  declared,  if  the  petition  to  enforce  the  lien 
was  not  filed  within  six  months,  at  least,  from  that  time,  the 
lien  was  gone  as  to  these  appellants,  who  were  mortgagees. 
Now,  could  Simpson,  Wild,  &  Co.,  as  to  whom  there  was  no 
limitation,  make  a  contract  with  Moore,  and  without  the  con- 
sent of  the  mortgagees,  to  extend  the  time  of  payment,  and 
thereby  extend  the  statute  of  limitation  from  the  first  of  June, 
1858,  to  the  twenty-ninth  of  February,  1859?  That  the  rights 
of  incumbrancers  secured  to  them  by  a  positive  statute  ooold 
be  thus  trifled  with  without  their  knowledge  and  consent, 
cannot  be  for  a  moment  admitted.  Even  this  could  have  been 
done  before  the  last  payment  became  due,  and  consequently 
before  the  statute  commenced  running,  which  is  by  no  means 
conceded,  there  is  another  well-settled  rule  of  law  which  would 
prevent  it  after  that  event.  When  a  statute  of  limitation  onee 
commences  to  run,  no  subsequent  event  can  arrest  it:  cer- 
tainly none,  unless  it  be  the  act  or  consent  of  the  party 
whose  rights  are  to  be  affected  by  it  As  between  themselves, 
the  parties  to  the  contract  could  modify  it  as  they  pleased,  bat 
not  in  such  way  as  to  affect  the  rights  of  others.  Other  pa^ 
ties  had  a  right  to  take  security  on  this  land  with  reference  to 
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this  lien,  and  the  time  when  it  would  expire,  and  these  could 
not  be  cut  out  by  any  agreement  between  other  parties,  whioh 
eboiild  have  the  effect  to  extend  the  time  when  the  lien  should 
expire. 

The  petition  was  filed  too  late  as  to  these  appellants,  and  as 
to  them  it  should  have  been  dismissed.  The  decree  is  re- 
Tersed. 

Decree  reversed. 


Tbti  raciGiPAL  oisi  n  oitid  in  KeUy  t.  KeUogg^  79  El.  480,  to  the  point 
tfattt  it  ia  noithor  Uwfnl  nor  jnst  for  materiAl*men  and  contractors,  by  a  secret 
to  fiztend  the  time  of  payment^  after  other  rights  have  attached. 


Wabd  V.  Williams. 

f26  ILUNOIB,  447. J 

fjEAOTaaaasKD  Am  lUT  bb  Ratifikd  bt  Iupuoatiok,  if  done  by  an  agnt 
in  esoesB  of  his  anthority,  in  the  name  of  his  prinotpal,  and  the  principal 
does  not  repudiate  the  act  as  soon  &a  fully  informedj  although  an  affimu^ 
tire  ratification  is  necessary,  if  the  act  is  done  by  a  stranger  in  the  name 
of  another,  to  bind  the  latter. 

Action  by  Joseph  H.  Williams,  as  president  of  the  Southern 
Bank  of  Indiana,  against  Eber  B.  Ward,  as  the  indorser  of  a 
Inll  of  exchange.  Ward  had  written  his  name  on  the  back  of 
a  printed  form  of  a  promissory  note,  which  was  in  blank, 
except  that  the  check  mark  was  filed  in  with  three  thousand 
^loUars,  and  had  given  it  to  one  G.  F.  Lewis,  to  raise  money 
for  Ward's  use.  Lewis  presented  the  paper  to  the  Southern 
Bank,  and  by  his  direction  it  was  changed  to  the  form  of  a 
bill  of  exchange,  drawn  by  himself,  payable  to  the  order  of 
Ward,  on  a  bank  of  New  York,  in  which  form  it  was  then  dis- 
counted.  The  bill  was  sent  to  New  York,  and  was  protested 
for  non-payment,  due  notice  of  which  was  given  to  Ward.  The 
cashier  of  the  Southern  Bank  had  written  to  Ward  concerning 
the  transaction,  on  January  28, 1858,  immediately  after  the 
paper  was  negotiated.  The  paper  was  finally  presented  by 
Williams  to  Ward  for  payment.  Ward  took  the  paper  in  his 
hands,  examined  it,  and  made  no  objections  to  the  alterations, 
bat  stated  that  Lewis  was  primarily  liable,  and  that  he  had 
been  notified  by  Lewis  not  to  pay  it.  The  question  of  usury 
was  raised,  and  the  evidence  relating  to  it  is  given  in  the 
opixuon.  The  jury  were  instructed,  on  behalf  of  the  plaintiffi 
that  if,  in  making  the  paper,  it  was  payable  in  New  York,  for 
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the  pnrpoBo  of  allowiDg  a  rate  of  interest  exceeding  the  lega] 
rate  in  Indiana,  the  parties  understanding  that  the  money  was 
to  be  paid  in  Indiana,  and  not  in  New  York,  the  usury  law 
of  New  York,  given  in  evidence,  had  no  application,  and  should 
be  disregarded;  and  that  if  the  defendant  was  immediately 
notified,  after  the  alteration,  of  the  alteration,  it  was  his  duty, 
if  he  intended  to  disaffirm  the  transaction  and  deny  his  lia- 
bility, to  give  notice  to  the  holder  of  his  disaffirmance,  and  if 
he  failed  to  do  so,  his  acquiescence  in  and  ratification  of  the 
act  might  be  inferred  therefrom.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed. 

Scales,  McAUisterj  and  Jewettj  for  the  appellant. 
OoohinSf  Thomas^  and  RoberUy  for  the  appellee. 

By  Court,  Caton,  C.  J.  The  counsel,  in  their  arguments, 
agree  upon  the  correct  principle  of  law  as  to  the  ratification  of 
unauthorized  acts  done  by  one  in  the  name  of  another.  In 
general,  where  an  agent  is  authorized  to  do  an  act,  and  he 
transcends  his  authority,  it  is  the  duty  of  the  principal  to  re- 
pudiate the  act  as  soon  as  he  is  fully  informed  of  what  has 
been  thus  done  in  his  name,  by  the  agent,  else  he  will  be  bound 
by  the  act  as  having  ratified  it  by  implication;  but  where  a 
stranger,  in  the  name  of  another,  does  an  unauthorized  act, 
the  latter  need  take  no  notice  of  it,  although  informed  of  the 
act  thus  done  in  his  name,  and  he  shall  only  be  boimd  by  an 
affirmative  ratification. 

Here  Lewis  was  the  agent  of  Ward  to  fill  up  and  negotiate 
the  note  indorsed  by  Ward,  but  in  doing  so  he  converted  it 
into  a  bill  of  exchange,  payable  in  New  York.  In  this,  he 
transcended  his  authority.  But  this  was  subsequently  rati- 
fied by  Ward,  if  not  in  express  terms,  he  did  so  by  the  strong* 
est  implication.  If  the  letter  of  the  cashier,  of  the  twenty -eighth 
of  January,  three  days  after  this  note  was  negotiated,  and  the 
notice  of  protest,  did  not  inform  Ward  of  all  the  alterations 
which  had  been  made  in  the  paper  by  his  agent  Lewis,  or  by 
his  direction,  which  is  the  same  thing,  he  was  informed  of  the 
fall  extent  of  the  alterations  when  the  bill  was  presented  to 
him  for  payment  by  Williams.  He  then  took  it  in  his  hands 
and  examined  it.  Neither  then  nor  at  any  other  time  did  he 
make  any  objections  to  the  alterations  which  had  been  made 
in  the  paper,  or  deny  that  it  was  a  genuine  piece  of  paper  as 
it  then  stood;  but  he  claimed  that  Lewis  was  primarily  liable 
to  pay  it,  and  that  Lewis  had  notified  him  not  to  pay  it.    He 
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made  no  objectiODB  to  it  on  his  own  account.  He  did  not 
complain  that  it  was  not  his  indorsement,  or  even  that  he  was 
not  liable  on  that  indorsement  for  any  cause.  He  did  not 
pretend  to  know  what  objection  Lewis  had  to  the  payment  of 
the  bill,  and  he  had,  or  pretended  to  have,  none  himself.  We 
repeat,  if  this  was  not  an  express  ratification  of  the  form 
which  had  been  given  to  the  paper  by  Lewis,  it  was  a  ratifica- 
tion by  implication  of  the  strongest  possible  character. 

The  only  remaining  objection  to  a  recovery  upon  the  bill  is 
usury.  The  conclusive  answer  to  this  is,  that  it  is  not  proved. 
The  only  witness  who  knew  anything  about  the  discounting  of 
the  bill  says  he  does  not  know  at  what  rate  of  interest  it  was 
discounted.  He  did  not  know  how  much  Lewis  received  for 
the  bill.  If  it  was  usury  to  sett  the  bill  for  its  face,  less  the 
legal  rate  of  interest,  when  exchange  on  New  York  was  worth 
five  per  cent,  the  proof  does  not  show  but  that  he  actually  re- 
ceived this  amount  for  the  exchange.  But  an  attempt  is 
made  to  establish  usury,  by  showing  that  a  previous  note  be- 
tween the  same  parties,  which  was  several  months  over-due, 
was  tainted  in  that  way,  and  that  this  bill  was  given  as  a  re- 
newal of  that.  But  this  is  not  established  by  the  proof.  At 
the  time  Ward  indorsed  this  bill,  he  remitted  in  other  funds 
two  thousand  dollars  towards  paying  that  dishonored  note, 
and  the  balance  of  a  thousand  dollars  or  more  was  paid  by 
Lewis  out  of  the  proceeds  of  this  bill.  This  is  the  most  that 
can  be  made  of  this  evidence  towards  establishing  the  renewal 
insisted  upon,  and  it  falls  far  short  of  establishing  a  renewal 
of  the  dishonored  note,  which  may  have  been  usurious.  We 
are  left  at  last  in  utter  ignorance  as  to  how  much  was  received 
for  this  bill,  or  at  what  rate  it  was  discounted.  We  have  ex- 
amined the  instructions,  and  find  them  conformable  to  the 
principles  above  laid  down,  so  far  as  they  go. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Rathtcation  of  Ukattthobizid  Acts  bt  Shjencx.— The  doctrine  !■  weU 
■eitled  thai  a  principal  may  ratify  the  nnanthoriied  acta  of  hia  agent  by 
aoquieaeenoe,  or  even  by  ailenoe,  after  being  folly  informed:  Story  on  Agency, 
aeo.  255;  Wharton  on  Agency,  aeo.  86;  Conrekr  y,  JOUer,  4  Wash.  C.  C.  649; 
Ue's  AdifCrB  ▼.  ^ontame,  10  Ala.  755;  S.  C,  44  Am.  Deo.  505;  Owtky  ▼.  Wool- 
kopUr,  14  Oa.  124;  Lewi$  ▼.  Bourbon  Co,  Comm'r$f  12  Kan.  186,  217;  Amorp 
▼.  HamiUan,  17  Maaa.  102,  109;  Maddux  ▼.  Bevan,  39  Md.  485;  Hcaard  ▼. 
Spean,  2  Abb.  App.  Dec  353;  S.  C,  4  Keyea,  469;  Beue  v.  Medlock,  27  Tex. 
UM>;  Oitrry  t.  Hak^  15  W  Va.  867;  and  thia  role  appliea  where  the  principal 
h  a  OQffporatioii*  if  tb*  vnaathoriMd  acta  of  ita  agenta  are  within  ita  corporate 
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powers:  ITo^  ▼.  Thompson's  £b*r,  19  N.  Y.  207,  218;  SkeUbm  Ht^BlodSag 
Co,  ▼.  Ekhemeyer  Hat-Blodmg  Machine  Co.,  dO  Id.  607;  S.  C,  64  How.  Ft. 
467.  It  is  the  duty  of  the  principal,  thezi,  to  repudiate  the  nnanthoriied  act; 
and  one  line  of  decisions  holds  that  this  must  be  done  at  onoe,  on  obtuning 
knowledge:  Johnston  v.  Berry,  3  Dl.  App.  256,  259;  Jfeuter  t.  Clemlasd 
Dryer  Co,,  11  Id.  227;  Pitts  v.  Shubert,  11  La.  Ann.  286;  &  a,  30  Am.  Deo. 
718;  Kehlor  ▼.  Kemble,  26  La.  Ann.  713;  Foster  y.  RotdaneO,  104  Mass.  167; 
Crcune  ▼.  Bedioell,  25  Miss.  507;  BrecUg  ▼.  Dubcurry,  14  Serg.  &  R.  27,  30;  J&f* 
sey  ▼.  KcUhnal  Bank  qf  Cravford  Co,,  69  Pa.  St.  426;  WUUams  r.  Storm,  6 
Coldw.  203;  Fort  v.  Coher,  11  Heisk.  579;  Hart  ▼.  Dixon,  5  Lea,  336;  see  tin 
principal  case  cited  to  this  effect  in  Johnston  v.  Berry,  3  HL  App.  259;  MeuUr 
v.  CUveiand  Dryer  Co.,  11  Id.  227;  MeOtoch  v.  Hooter,  Id.  655.  Bat  ths 
weight  of  authority  is  in  favor  of  the  proposition  that  the  principal  mnst 
affirm  an  nnauthorized  act  of  his  agent,  and  give  notice  thereof,  within  a 
sonable  time  after  becoming  fully  informed:  Prince  ▼.  Clark,  1  Bam.  ft  Cna, 
186;  AfobUe  etc,  B*y  ▼.  Jay,  65  Ala.  113;  WtUiams  ▼.  Merritt,  23  CL  623;  iTo 
Dermid  v.  Cotton,  2  BL  App.  297;  McGeoeh  ▼.  Hoohar,  11  Id.  649;  Pratt  ▼. 
Putnam,  13  Mass.  361,  363;  BrigJiam  ▼.  Peters,  1  Gray,  139,  147;  Meyer  ▼. 
Morgan,  51  Miss.  21;  ITn^/A^  v.  BoyrUon,  37  N.  H.  9;  Cotnies  ▼.  Bleedxr,  IS 
Johns.  300;  Ttana  ▼.  Barclay,  3  Cow.  281;  TfoOier  ▼.  TToOer,  7  Bazt  260; 
Saveland  v.  Creen,  40  Wis.  431;  AVm  ▼•  Cook,  1  Curt.  C.  C.  464;  Abbe  t. 
J?oo(/,  6  McLean,  106;  Law  ▼.  Cross,  1  Blaokf.  533;  0M<2  Mming  Co.  ▼.  NoAmai. 
Bank,  96  U.  S.  640;  and  see  Miller  ▼.  Jb:ce&ior  ^S'tons  Co,,  1  BL  App.  273;  and 
what  is  a  reasonable  time  is  a  qnestion  of  fact,  to  be  determined  from  aU  the 
circumstances  of  the  case:  McDermid  y.  Cotton,  supra.  The  principal,  of 
course,  must  have  been  fuUy  informed  of  the  unauthorized  transaction:  Union 
CMd  Mining  Co,  ▼.  Rocky  Mountain  Nat,  Bank,  2  CoL  565;  and  the  act  mnst 
not  only  be  repudiated,  but  notice  of  such  repudiation  given:  Id.  In  PfAnk 
V.  OanU,  69  Ala.  373,  S.  €.,  44  Am.  Rep.  519,  it  was  held  that  where  an 
attachment  was  sued  out  by  an  agent,  without  authority,  but  the  princi- 
pal never  repudiated  the  suit,  the  principal  was  liable  to  actual  damagei,  if 
no  cause  existed  for  suing  it  out,  although  he  would  not  be  responsible  for 
the  malice,  vexatious  conduct,  or  wantonness  of  the  agent,  nnle«  he  caued 
or  participated  in  such  evil  motive.  Bronson,  J.,  in  Deiafidd  v.  State  qf  i75- 
nois,  2  Hill,  160,  S.  C,  26  Wend.  192,  thus  places  a  limitation  on  the  forego- 
ing general  rule:  "  Under  particular  circumstances,  the  silence  of  the  prindpal 
for  a  very  few  days,  after  he  is  advised  of  an  act  done  by  his  agent,  may 
amount  to  strong  presumptive  evidence  of  ratification,  especially  where  sndi 
evidence  has  a  tendency  to  mislead  the  opposite  party.  But  it  will  never  da 
to  apply  BO  rigorous  a  rule  where  a  state  is  the  principal."  The  case  of  WkUt 
V.  Langdon,  30  Vt.  599,  also  lays  down  the  doctrine  in  a  restricted  manner. 
It  holds  that  it  is  not  the  duty  of  a  principal,  who  has  given  his  agent  a  spe* 
cial  and  limited  authority  to  sell  property,  upon  learning  that  the  agent  hai 
sold  it  in  violation  of  his  authority,  to  seek  the  purchaser,  and  give  him  notics 
of  his  claim;  and  his  omission  to  do  so,  and  his  mere  silence,  are  not  ordinarily 
to  be  construed  as  a  ratification  of  the  sale. 

It  is  seen  that  the  principal  case  makes  a  difierenoe  between  acts  done  bj 
an  agent  in  excess  of  his  authority  and  acts  done  in  another's  name  by  a 
mere  stranger.  This  distinction  was  approved  in  Searing  y.  Butter,  69  Bl. 
575,  578.  The  true  rule  seems  to  us  to  be  stated  by  Hallett,  C.  J.,  in  Union 
Oold  Mining  Co.  v.  Rocky  Mountain  NaL  Bank,  2  CoL  248,  259,  who^  inre> 
ferring  to  the  principal  case,  says:  "A  distinction  has  been  made  between 
khe  acts  of  an  agent  who  has  gone  beyond  his  aathorify  and  those  of  a 


April,  1861.]    Amebigah  Ezpbbsb  Ca  v.  Baldwin.  889 

■tanger  intarmwidling  ia  affiun  with  idiioh  he  is  in  no  way  conoemed 
la  the  caM  of  a  stranger,  it  has  been  said  that  the  act  will  not  be  binding 
«pon  the  principal  unless  expressly  ratified  by  him.  Bat  the  better  opinion 
appears  to  be,  that  in  this,  as  in  the  case  where  an  agency  exists,  the  approval 
of  the  principal  may  be  inferred  from  his  silence  and  acquiescence  when  in- 
formed of  what  has  been  done  in  his  name.  But  all  agree  that  the  relations 
of  the  parties  are  of  great  consequence  in  determining  the  question  of  rati- 
fieation,  the  presumption  arising  from  acquiescence  being  very  much  stronger 
where  the  agency  exists  than  in  case  of  a  mere  stranger;"  and  see  Story  on 
Agency,  see.  256,  258;  Phiiaddphia  etc  R,  R,  Co,  v.  CoweU,  28  Pa.  St.  329; 
a  C,  70 Am.  Dec  128;  Laid y, HUderbrant,  27  Wis.  135;  S.  C.,9Am.  Rep. 
445;  compare  8<welemd  v.  Oreen,  40  Wis.  431,  per  Lyon,  J.  Chief  Justice 
HsUett,  after  repudiating  the  distinction  made  by  the  principal  case,  goes  on 
to  hold  that  a  principal  must  disaffirm  an  unauthorised  act  of  his  agent  within 
a  reasonable  time  after  notice  thereof,  or  his  sUenoe  will  be  conclusive  evi- 
denoe  of  his  assent,  where  the  delay  will  be  prejudicial;  but  where  no  change 
in  the  positian  of  the  parties  can  occur  from  the  principal's  delay  to  approve 
or  disapprove  the  act^  mere  silence  on  his  part  affords  an  inference  of  ratifica- 
tion, to  be  considered  by  the  jury,  but  no  estoppel  is  created  thereby;  and 
see  those  views  approved  in  (Tnion  OM  Mhdng  Co,  v.  Rocky  Mountain  Nal, 
Bank,  2  GoL  565;  Breed  v.  First  Nat.  Bank,  4  Id.  481. 

It  should  be  carefully  observed  that  the  general  rule  that  ratification  is 
only  possible  where  the  unauthorized  act  is  done  for  and  in  the  ziame  of  the 
assumed  principal,  applies  to  the  subject  under  discussion.  This  is  well 
stated  by  Earl,  J.,  in  ffamUn  v.  Sears,  82  N.  Y.  327,  who  says:  "The  gen^ 
end  doctrine  that  one  may,  by  affirmative  acts,  and  even  by  silence,  ratify 
tiie  acts  of  another  who  has  sssumed  to  act  as  his  agent,  is  not  disputed.  It 
ii  iUustrated  by  many  cases  to  be  found  in  the  books,  and  set  forth  by  all 
the  text-writers  upon  the  law  of  agency.  But  the  doctrine  properly  applies 
cnly  to  cases  where  one  has  assumed  to  act  as  agent  for  another,  and  then  a 
subsequent  ratification  is  equivalent  to  an  original  authority." 


Amebioan  Express  Company  v.  Baldwin. 

fas  iLLurois,  601] 

CoMFiirT  Kusr  Aotitallt  Dblivkb,  ob  Owwer  to  Deliver,  Pack- 
age at  the  residence  or  place  of  business  of  the  consignee,  in  order  to 
discharge  itself  from  liability  as  a  common  carrier. 

CoKPAifT  IB  BouKp  TO  UsE  Oboinabt  Caee  for  the  safe-keeping 
of  a  package  if  held  by  it  as  a  bailee  or  warehouseman. 

AflBUXPfliT  by  Herman  Baldwin  against  the  American  Ex- 
preeg  Ck>mpany,  to  recover  the  value  of  a  package  of  money 
ient  by  the  plaintiff  from  Baraboo,  Wisconsin,  to  D.  J.  Bald- 
win, Madison.  The  consignee  had  left  a  written  order  with 
Douglass,  the  agent  of  the  company  at  Madison,  to  deliver  all 
packages  addressed  to  him  to  *'C.  T.  Flowers,  or  Dane  County 
Bank."  The  package  arrived  at  Madison,  but  there  was  no 
tetual  delivery,  or  offe^  to  deliver,  although  the  clerk  of  the 
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bank  and  the  clerk  of  Flowers  were  informed  hj  a  messenger 
of  the  company  that  there  was  a  package  at  its  office  for  Bald- 
win. No  entry  of  the  package  in  the  delivery-book  was  made, 
although  the  evidence  showed  that  packages  might  be  ready 
for  delivery  before  entry.  Douglas  placed  the  package  in  the 
company's  safe,  the  key  of  which  he  kept  in  his  pantaloons 
pocket;  and  when  he  closed  the  office  for  the  night,  he  placed 
the  office  key  in  his  coat  pocket  During  the  night,  the  keys 
were  taken  from  his  pockets,  the  office  and  the  safe  opened, 
and  the  money  stolen.  The  plaintiff  had  judgment,  and  the 
defendant  appealed. 

Scales^  McAllister^  and  Jewetty  for  the  appellant. 
5.  W.  FvUer  and  M,  Blanehardj  for  the  appellee. 

By  Court,  Caton,  C.  J.  Upon  the  question  of  delivery,  the 
evidence  in  this  record  differs  from  that  in  the  same  case  re^ 
ported  as  Baldwin  v.  American  Express  Co.,  23  111.  197  [74  Am 
Dec.  190],  in  this,  that  in  that  case  the  proof  showed  that  the 
package  was  not  ready  for  delivery  till  it  was  duly  entered  in 
the  delivery-book,  whereas  on  this  trial,  the  witnesses  testify 
that,  according  to  the  course  of  business  in  express  companies, 
a  package  may  be  ready  for  delivery  before  such  entry  is 
made;  but  upon  the  question  of  the  actual  delivery  or  offer  to 
deliver  this  package,  the  evidence  upon  this  trial  did  not  difier 
materially  from  what  it  was  on  the  former  trial,  and  there  we 
held  that  there  was  no  delivery  or  offer  to  deliver,  so  as  to  dis- 
charge the  defendant  from  the  liability  of  a  common  carrier, 
and  this,  too,  independently  of  the  want  of  an  entry  of  the 
package  on  the  delivery-book^  We  are  still  of  the  same  opin- 
ion, but  think  it  would  be  superfluous  to  add  anything  on  this 
subject  to  what  was  then  said. 

But  even  admitting  that  the  defendant  was  only  liable  as  a 
common  bailee,  or  warehouseman,  it  was  bound  to  the  exercise 
of  ordinary  care  for  the  safe-keeping  of  the  package.  This,  we 
think,  was  manifestly  wanting.  The  package  was  placed  in 
the  safe  by  Douglass,  which  he  locked,  and  placed  the  key  in 
his  pantaloons  pocket.  Then  he  closed  the  office  in  which 
the  safe  was,  and  placed  the  office  key  in  his  coat  pocket,  and 
left  the  premises  for  the  night.  When  he  retired  for  the  night, 
he  hung  his  pantaloons  on  the  bed-post  and  his  coat  behind 
an  open  door  in  an  adjoining  room.  His  bedroom  was  on  the 
ground-floor,  with  a  window  opening  upon  open  ground,  and 
not  more  than  two  feet  from  the  ground.    It  was  a  warm  night, 
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and  this  window  waa  left  open.  He  was  a  eoond  deeper^  and 
was  not  easily  awakened,  unless  spoken  to.  Daring  that  night 
the  keys  were  taken  from  his  pockets,  the  office  and  safe 
opened,  and  the  money  stolen.  All  this  in  the  dty  of  Madi* 
son,  the  capital  of  Wisconsin. 

Now,  the  bare  statement  of  these  facts  shows  gross  negli- 
gence in  the  care  of  this  money.  The  window  was  opened  to 
the  burglar  and  the  thief,  and  he  was,  by  the  tempting  prize 
always  supposed  to  be  in  an  express  safe,  invited  to  walk  in. 
It  is  of  little  use  to  lock  a  safe  or  a  door,  unless  the  key  is 
protected  with  reasonable  care. 

We  approYe  of  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 

COMMOS  OAXBXEBf  WHRHIB  XUBT  DbLXTXR  TO  COVBIOSVn  PiBSOXALLT: 

8m  Porier  ▼.  Okkoffoeie.  B.  J?.,  71  Am.  Dea  286^  and  note  coUaoting  prior 
owm;  JTaniftaffT.  American  Ba^pren  Co,,  73  Id.  381;  Deem  t.  Vaecaro,  75  Id. 
744.  Expren  companiM  are  required  to  make  personal  deUyery:  WiAeek  y. 
BoUcmi^  38  How.  F^.  278^  citing  the  principal  case;  Baldwm  t.  Americom 
Exprtm  Cb.,  74  Am.  Beo.  190. 

WABXBDimiiiAir  n  Bouvd  to  Ubb  OaDDrABT  Gabb:  Bdwndt  y.  BUod^  24 
Am.  Deo.  143^  and  note;  Oxb  t.  O^Meff^  68  Id.  638;  Cham  t.  WaMmm^  09 
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[27  lAUMOIS,  37.] 

OnmuL  Bonn  n  Bunuro  ov  Pbotcipal  Oblioob,  but  hot  ov  SuBsnifl^ 
where  it  is  presented  for  approval  by  the  prindpalt  signed  and  sealed, 
\mt  with  the  amoont  of  the  penalty  in  bUuik,  and  the  penalty  is  then  inp 
settled  with  his  oonaent^  but  in  the  absenoe  of  the  soreties^  and  withoat  a 
■Dbseq[nent  delxveiy  or  ratification  by  them. 

fusvaww  MUCT  RaoovBB  aoaihbx  All  DBFBNDAim  ob  Koir^  in  debt  on 


Debt  againat  Henry  A.  Organ  and  his  sureties,  upon  a  bond 
given  by  Organ,  as  coUector  of  Wayne  county  for  llie  year  1859. 
The  fSacts  are  sufficiently  stated  in  the  opinion.  The  court 
gave  the  defendants  judgment  for  costs,  to  which  the  plaintiffi 
excepted. 

JJanno,  Whiiing^  and  Cooper j  for  the  plaintiffi  in  error. 

E.  Beechevj  for  the  defendants  in  error. 

By  Court,  Walkeb,  J.  It  appears  that  Organ,  the  principal 
obligor  in  this  bond,  presented  it,  signed  and  sealed  in  blank, 
for  approval.    The  penalty  was  not  then  inserted,  and  som« 
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question  arose  as  to  the  legality  of  filling  in  the  amount  in  the 
absence  of  the  securities,  and  without  competent  authority  for 
the  purpose.  It  was,  howeyer,  finally  agreed  that  the  amount 
should  be  inserted  in  the  bond,  which  was  done.  Organ  seems 
to  have  been  present,  and  it  was  done  at  his  request,  with  his 
approbation  and  consent.  He  cannot  therefore  be  heard  to 
object  to  the  validity  of  the  bond.  Whether  it  was,  after  the 
blank  was  filled,  binding  upon  his  sureties,  can  make  no  dif- 
ference, as  what  he  did  at  the  time  amounts  to  a  redelivery 
by  him  after  the  blank  was  filled. 

But  the  question  is  still  presented  whether  the  filling  the 
blank  with  the  amount  of  the  penalty,  after  the  sureties  had 
executed  it,  without  their  knowledge  or  consent,  rendered  it 
void  as  to  them.  Cases  may  no  doubt  be  found  which  hold 
that  the  filling  a  blank  promissory  note  under  seal,  with  the 
amount  agreed  upon,  does  not  release  the  indorser.  And  that 
such  is  the  case  with  commercial  paper  generally,  is  certainly 
true.  But  such  cases  are  exceptions  to  and  not  the  rule. 
After  a  deed  has  been  executed,  it  may  be  avoided  by  erasure, 
interlineation,  or  other  alteration  in  a  material  part;  or  by  an 
intentional  breaking  or  defacing  of  the  seal  by  the  obligee. 
A  deed  to  be  binding  must  be  in  writing,  signed,  sealed,  and 
delivered  by  the  parties.  It  has  been  held  that  a  paper  signed 
and  sealed  in  blank,  with  verbal  authority  to  fill  the  blank, 
which  is  afterwards  done,  is  void  as  to  the  parties  so  signing  and 
sealing,  unless  they  afterwards  deliver  or  acknowledge  or  adopt 
it:  Gilbert  v.  Anthony y  1  Yerg.  69  [24  Am.  Dec.  439];  Wynne 
V.  Governor y  Id.  149  [24  Am.  Dec.  448];  Byera  v.  MeClaTiahany 
<  Gill  &  J.  250;  ParminUr  v.  McDaniel,  1  HiU  (S.  C),  267; 
Boyd  V.  Boydy  2  Nott  &  M.  125;  United  States  v.  Nelson^  2 
Brock.  64;  Ayers  v.  Harness j  1  Ohio,  868;  McKee  v.  Hicks,  2 
Dev.  L.  379. 

It  is  believed  that  these  decisions  fully  accord  with  the  rule 
announced  by  the  British  courts.  And  it  is  for  the  plain  rea- 
son that  after  the  blank  has  been  filled  up,  the  deed  ceases  to 
be  that  which  the  parties  executed.  It  is  then  of  a  different 
tenor,  and  is  another  instrument,  as  much  so  as  if  it  was  exe- 
cuted in  a  penalty  for  one  sum,  and  was  changed  to  a  different 
and  larger  sum.  And  without  consent,  redelivery,  or  a  sub- 
sequent ratification,  no  one  would  suppose  that  such  an  altera- 
tion  could  be  made  without  releasing  the  parties.  In  this  case, 
there  is  no  evidence  that  the  sureties  consented  to  the  change, 
redelivered  the  bond,  or  in  any  manner  ratified  the  act  done. 
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And  these  cases  held  {hat  even  if  they  had  agreed  that  the 
blank  might  be  filled  after  they  had  executed  the  bond,  still 
they  would  not  be  bound,  unless  they  had  been  present  and 
oonsentedi  or  had  adopted  the  act  by  a  subsequent  delivery,  or 
by  a  ratification  of  the  change.  As  the  plaintiff  must,  how« 
ever,  recover  against  all  of  the  defendants  'sued  upon  a  con* 
tract,  or  against  none,  the  court  below  decided  correctly  in 
rendering  judgment  for  costs  in  fisivor  of  the  defendants,  which 
is  affirmed. 
Judgment  affirmed.  ««.«. 

B<nfi>  SxsuiiTKD  or  Blank  ab  to  Amouht,  wsrhxb  Bikduto  nr  FnxiiD 
UP:  See  Da^atpori  ▼.  Skigki,  31  Am.  Dec  420,  and  note;  WiUkmu  ▼. 
CnUcker,  35  Id.  422.  The  principal  oaae^  baaed  upon  the  old  teohnioal  role 
of  the  oommon  law,  u  overruled  in  OUy  qf  Chkaqo  t.  QaQt^  96  BL  603^  610^ 
(U;  BVanT.  Peopk,  102 Id.  633. 


WiLLABD   V.   BaSSETT. 

[27  iLUVOia,  87.J 

Arromi,  Who  n  ADxraxsTaAxoBy  is  vor  SsttuiBD  to  Allowancs 
AOADiBT  Estate  ior  PaonssiONAL  SEBVioiSy  in  caaea  which  he  prove* 
cutea  or  defends  aa  adminiatrator. 

Appeal  firom  an  order  of  the  circuit  court  of  Marion  county. 
The  appellant,  Willard,  an  attorney  at  law,  and  Minerva 
Merrill,  widow  of  N.  C.  Merrill,  took  out  letters  of  administra- 
tion on  Merrill's  estate.  They  afterwards  resigned,  and  the 
appeUee,  Bassett,  was  appointed  administrator  de  bonis  vion, 
Willard  presented  to  the  county  court  a  demand  against  the 
estate,  the  greater  part  of  which  was  for  legal  services  ren- 
dered by  him  while  acting  as  administrator  in  actions  brought 
by  and  against  the  estate.  The  court  refused  to  allow  the 
demand,  but  finally  allowed  Willard  and  Mrs.  Merrill  a  sum 
for  their  services,  exceeding  that  to  which  they  would  be  en- 
titled. Willard  appealed  to  the  circuit  court,  which  affirmed 
the  judgment,  but  ordered  the  cause  to  be  remanded,  to  have 
the  amount  apportioned  between  Willard  and  Mrs.  Merrill, 
according  to  their  respective  services.  Willard  then  appealed 
lothisoourt. 

W.  Stoker^  for  the  appellant 

Jame$  BoMetty  pro  8$. 

By  Court,  Catgn,  C.  J.  The  only  question  in  this  case  ia, 
wbetfaer  an  attorney  of  this  oourti  who  is  an  administrator,  if 
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entiiled  to  an  allowance  against  the  estate,  for  professional 
services,  in  cases  which  he  prosecutes  or  defends  as  such  ad- 
ministrator. The  authorities  are  uniform  that  this  should  not 
be  allowed,  and  every  principle  of  sound  policy  forbids  it 
The  law  cannot  permit  the  idea  that  a  i)erson  can  take  the 
office  of  executor  or  administrator  as  a  business,  or  as  a  means 
of  making  money.  It  must  ever  associate  with  that  place,  to 
a  certain  extent,  the  idea  of  benevolence  or  philanthropy.  We 
must  ever  assume  that  whoever  takes  such  a  position  is  actu- 
ated by  an  impulse  of  generosity  and  a  desire  to  do  good  to 
others,  rather  than  to  make  it  a  source  of  profit  to  himself.  He 
must  not  be  expected  to  suffer  loss  in  the  discharge  of  his  du- 
ties; hence  he  must  be  allowed  his  necessary  disbursements, 
and  a  reasonable  compensation  for  the  time  and  trouble  be- 
stowed upon  the  business  of  the  estate.  But  beyond  this,  the 
court  should  never  go.  If  he  chooses  to  exercise  his  profes- 
sional skill  as  a  lawyer  in  the  business  of  the  estate,  that  must 
be  considered  a  gratuity.  To  allow  him  to  become  his  own 
client  and  charge  for  professional  services  in  his  own  cause, 
although  in  a  representative  or  trust  capacity,  would  be  hold- 
ing out  inducements  for  professional  men  to  seek  such  repre- 
sentative places  to  increase  their  professional  business,  which 
would  lead  to  most  pernicious  results.  This  is  forbidden  by 
every  sound  principle  of  profsssional  moraJity  as  well  as  by 
the  policy  of  the  law. 

We  think  the  decision  of  the  court  below  was  proper,  and 
it  must  be  affirmed. 

Judgmeni  affirmed.  

Attoiinit  gamnot  Usi  Bilatiov  to  Obtaut  Adtahtaoi  to  HmsELT: 
Cox  Y.  SuHivcai,  60  Am.  Beo.  dS6;  Hern^  ▼.  JUdman,  64  Id.  703.  The  prin- 
cipal case  is  approved,  on  a  Bomewhat  BimHar  state  of  facts,  in  i^ouyA  ▼.  J7ar- 
vey,  71  ni.  75;  and  see  it  referred  to  in  JFVeU  ▼.  Column  1  VL  App.  385,  on 
the  general  proposition  that  a  trastee  shall  not  make  any  advantage  to  him- 
self out  of  the  trust  fand. 


Illinois  Central  B.  R  Go.  v.  Diokbbson. 

[27  ILUHOIS,  66.] 
R4n.ROAD  Ck>lCPANT  18  NOT  BOTTHD  TO  KXBP  PaTBOL  AT  NlQBT  ALOVO  TIS 

Road,  to  see  that  the  fence  is  not  broken  down.  If  the  company  uses 
all  reasonable  diligence  to  keep  up  a  good  and  snffioient  fence,  it  is  not 
guilty  of  negligence  in  that  partionlar. 

Action  against  the  railroad  company  to  recover  the  valne 
of  threi*  animals  killed  by  it.    The  case  was  heard  without 
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the  intervention  of  a  jniyi  and  the  court  gave  judgment  for 
the  plaintiff.  The  company  appealed.  The  evidence  upon 
which  it  is  sought  to  reverse  the  judgment  is  sufficiently 
■tated  in  the  opinion. 

HaywU  and  Oreerij  for  the  appellant 
C.  8.  Wardj  for  the  appellee. 

By  Court,  Caton,  C.  J.  The  appellant's  counsel  is  mistaken 
in  the  supposition  that  the  proof  does  not  show  that  the  place 
where  the  cattle  were  killed  was  not  in  a  town  or  village,  or  at 
«  road-crossing.  The  proof  does  clearly  show  that  at  the 
place  where  the  accident  happened,  the  company  was  bound 
to  maintain  a  good  and  sufficient  fence. 

If  the  fact  were  clearly  established  that  the  fence  was  up 
the  night  before,  at  the  point  where  the  cattle  actually  got  in, 
we  think  that  would  be  a  sufficient  compliance  with  the  duty 
imposed  by  the  law,  which  is,  to  maintain  a  good  and  suffi- 
cinit  fence.  When  up,  the  proof  does  not  show  that  the 
fence,  at  this  poiot,  was  not  good  and  sufficient.  It  cannot  be 
the  duty  of  the  railroad  company  to  keep  a  patrol  all  night 
the  whole  length  of  their  road,  to  see  that  tiie  fence  is  not 
broken  down  by  breachy  cattle,  by  evil  men,  or  by  a  whirl- 
wind. If  the  company  use  all  reasonable  diligence  to  keep 
up  the  fence,  that  is  all  the  law  requires,  and  it  is  not  guilty 
of  negligence  in  that  particular.  Although  the  proof  in  this 
case  tends  to  show  that  the  fence  was  up  the  night  before,  it  is 
by  no  means  of  so  conclusive  a  character  as  to  require  us  to 
int  aside  the  finding  of  the  court  below  for  that  reason.  The 
foreman  in  charge  of  the  repairs  of  the  road  at  that  point, 
whose  duty  it  was  also  to  keep  up  the  fence,  first  states  that 
be  passed  down  the  road  about  six  o'clock  the  night  before, 
and  that  the  fence,  at  the  point  where  the  cattle  got  in,  was 
then  up,  lEmd  that  at  six  o'clock  the  next  morning  he  found  it 
down,  and  put  it  up.  He  afterwards  states  that  it  might  have 
been  down  the  night  before,  but  that  he  did  not  see  it  down, 
and  he  thinks  it  was  not.  This  shows  that  he  depended  on 
ids  general  observation,  and  that  his  attention  was  not  directed 
to  this  particular  point;  nor  does  he  state  that  his  mind  was 
OQ  the  subject,  and  that  he  expressly  examined  the  fence  on 
his  way  down,  to  see  that  it  was  up.  The  witness  Penrod 
gays  that  he  had  seen  the  fence  down  at  that  point,  but 
wlieiher  before  or  after  the  night  in  question,  he  could  not 
gay.    But  as  the  witness  Bumes  says  he  put  up  the  fence  as 
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ioon  as  he  found  it  down,  on  the  morning  when  the  catUe  wen 
killed,  this  tends  to  fix  the  time  Pernod  saw  it  down  as  hav* 
ing  been  before  that  morning.  At  any  rate,  the  evidence  tend* 
ing  to  show  that  the  fence  was  up  the  night  before  is  nol 
sufficiently  conclusiye  to  justify  a  reversal  of  the  judgment  for 
this  cause. 

The  j  adgment  must  be  affirmed. 

Judgment  affirmed. 

Raxlboad  Cokbakt  13  vat  Bonin>  to  Kbip  Patbol  it  All  Tdem 
ALOifo  ITS  BoAB,  to  look  after  the  oonditioa  of  the  fence:  lUmoU  CeHtnd  R. 
R.  ▼.  Swearingeth  33  lU.  294;  JUmois  CeiOrai  22.  R,  ▼.  MeKee,  43  Id.  122,  both 
eiting  the  principal  caae;  and  aa  to  the  caze  required  of  a  railroad  compin^ 
in  fencing  ita  track,  see  Whitney  r.  AilanHeeUi.  R.B,,e^  Am.  Dea  108;  GiT' 
▼.  Po^fSe  J?atlrtwd;  72  Id.  220^  and  the  notes  tberato. 
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[37  iLLiiroiB,  64.] 

Pbopsbtt  should  be  Asbbsbbis  won  Pubfosis  ov  TAZATRm*  ja  m  Ffti^ 

EST  Valttb,  and  not  at  ita  proepeotiye  value. 
Raujioad  Pbofibtt  shokjld  bs  AamowKH,  iob  Pctbfobbs  of  Taxaiiqic, 
according  to  ita  value  for  the  pnrpoaea  for  which  it  is  oousLnioted,  ini 
not  for  any  other  pnrpoaea  to  whidi  it  might  be  applied. 

hf  AsOXBTAIKINO   PbESKNT  VaLUB  of  lUnJtOAD  PBOFKETT,  fob  POBFOfSB 

OF  Taxation,  an  important  element  ii  the  amount  of  net  profiti»  if  tba 
property  is  devoted  to  the  use  for  which  it  was  demgned,  and  ia  in  a  oon- 
dition  to  produce  ita  maTJmum  income;  but  in  cconection  with  thi% 
there  should  be  considered  what  prudent  men  would  give  for  the  prop> 
erty,  aa  a  permanent  investment^  with  a  view  to  present  and  fntore  i» 


Debt.    The  facts  are  folly  stated  in  the  qpinioo. 

J.  B.  WhiUy  9tate  attamey^  S.  21  Logauj  and  if*  Hay^  fbr 
the  elate. 


J.  M.  Douglas  a/nd  A.  Lincclnj  for  the  railroad  company. 

By  Court,  Bbebbe,  J.  This  is  an  action  of  debt  originallj 
brought  in  this  court  against  the  defendants  for  taxes  allegsi 
to  be  due  to  the  state  for  the  year  1857  by  the  defendants,  aai 
unpaid. 

To  the  declaration,  the  defendants  have  pleaded  the  geneiil 
issue,  payment,  and  set-off  for  over-payments,  on  which  issuai 
are  made  up.  It  is  these  issues,  and  tiiese  only,  we  are  called 
upon  to  try. 

After  the  institution  of  this  suit,  on  the  thirty-fizst  of  JfllM^ 


Nov.  1861.]    Stats  v.  Illinois  Central  B.  R.  Co.  897 

■jry,  1859,  it  was  agreed  between  the  partiee  that,  in  order  to 
oomplj  with  the  twenty-eecond  section  of  the  charter  of  the 
Illinois  Central  Railroad  Company  (Sees.  Laws  of  1851,  p.  72)^ 
requiring  them,  after  the  expiration  of  six  years  from  the  grant 
of  the  charter,  to  list  their  stock,  property,  and  assets  for  the 
purpose  of  state  taxation,  the  defendants,  on  the  thirteeotb 
day  of  August,  1857,  filed  with  the  auditor  of  state  a  paper,  ol 
which  exhibit  A  filed  in  the  cause  is  a  true  copy.  But  upon 
this,  the  auditor  assessed  a  tax  for  that  year  amounting  to  th< 
aggregate  sum  of  one  hundred  and  thirty-two  thousand  and 
flixty-seyen  dollars  and  forty-four  cents,  being  so  assessed  at 
sixty-seYen  cents  on  the  one  hundred  dollars  on  the  aggregate 
sam  of  nineteen  miUion  seven  hundred  and  eleven  thousand 
five  hundred  and  fifty-nine  dollars  and  fifty-nine  cents,  and 
that  for  the  non-payment  of  this  assessment,  this  suit  is 
brought.  It  was  further  agreed  that,  for  the  year  1857,  the 
defendants  paid  into  the  state  treasury  the  sum  of  one  hun- 
dred and  forty-five  thousand  six  hundred  and  forty-five  dollars 
And  thirty-two  cents,  a  portion  of  which,  namely,  one  hundred 
and  eight  thousand  and  eighteen  dollars  and  sixty-one  cents, 
was  to  apply  to  the  five  per  cent  of  gross  proceeds  provided  for 
in  section  18  of  the  charter,  and  the  remainder,  namely,  thirty- 
seven  thousand  six  hundred  and  twenty-seven  dollars  and 
twenty-one  cents,  was  to  apply  to  the  object  of  the  assessment 
above  mentioned.  It  was  then  agreed  that,  on  the  trial,  this 
court  might  receive  evidence  from  both  the  parties,  or  either 
cf  them,  as  to  the  true  value  of  the  stock,  property,  and  assets 
ixmtained  in  the  list,  at  the  time  of  filing  it,  and  might,  if  this 
court  should  be  of  opinion  the  true  value  at  the  time  of  listing 
IB  the  true  legal  basis  for  the  assessment,  modify  the  assess- 
ment so  as  to  conform  to  such  basis,  provided  that  in  this 
case  the  aggregate  value  of  the  stock,  property,  and  assets 
shall  not  be  reduced  below  thirteen  million  of  dollars,  and 
provided  further,  that  this  case  shall  not,  as  fixing  a  basis  of 
assessment,  be  claimed  as  a  binding  precedent  in  any  future 
case  in  or  out  of  court  It  was  further  agreed  that  the  only 
questions  to  be  submitted  to  the  court  and  to  be  decided  are: 
L  Whether,  by  the  charter  of  said  company,  that  company  is 
liable  to  pay  any  taxes  exceeding  in  amount  two  per  cent  on 
their  gross  receipts,  and  whether,  if  the  taxes  assessed  on  their 
property  exceed  the  amount  of  the  two  per  cent  on  the  gross 
Moeipts  of  the  road,  the  company  is  bound  to  pay  the  balance 
af  the  taxes;  2.  The  court  is  to  decide,  on  evidence,  whether 
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the  property  of  the  railroad  has  been  estimated  too  high,  and 
if  too  high,  how  much  it  should  be  reduced  to  make  it  confano 
to  its  real  taxable  value,  provided  it  is  expressly  agreed  thai 
the  valuation  shall  not  be  reduced  below  thirteen  million  of 
dollars;  and  3.  If  the  court  decides  that  the  company  is  bound 
to  pay  taxes,  if  they  exceed  two  per  cent  of  the  gross  proceed* 
of  the  road,  then  the  court  shall  give  judgment  in  favor  of  the 
plaintiff  for  such  amount  as  the  taxes,  at  the  rate  of  si^y- 
se^en  cents  on  the  one  hundred  dollars,  on  the  assessed  value 
as  fixed  by  the  court,  exceed  the  two  per  cent  aforesaid  of  the 
gross  receipts  of  the  road  paid  into  the  treasury  for  that  fiscal 
year. 

At  the  date  of  this  agreement,  a  bill  was  pending  before  the 
legislature  then  in  session,  for  an  act  in  relation  to  assess* 
ments  of  the  Illinois  Central  Railroad  Company,  when  it  was 
stipulated  by  these  parties  on  the  eighteenth  of  February,  thai 
in  the  event  of  the  passage  of  that  bill,  there  should  be  no 
revaluation  of  the  property  of  the  company,  nor  any  appeal 
from  the  assessment  for  the  year  1857,  but  tbe  counsel  for  the 
state  agreed  to  remove  the  limit  of  thirteen  million  of  doUarSi 
and  leave  the  valuation  as  entirely  open  to  the  court.  The 
bill  referred  to  became  a  law  on  the  twenty-first  of  Febniarv, 
1859. 

Exhibit  A  is  nothing  more  than  the  list  of  the  property 
owned  by  the  company,  and  its  valuation,  as  made  by  them 
and  returned  to  the  auditor. 

The  argument  on  the  first  proposition  was  not  presented 
folly  to  the  court,  but  alluded  to  only  by  the  counsel  for  the 
state.  It  was  considered,  as  the  case  then  stood,  it  would  be 
unneccessary  to  make  up  any  decision  upon  it.  The  case 
turned  upon  the  second  proposition,  as  to  the  valuation  of  the 
property,  and  on  that  point  it  was  agreed  that  the  evidence 
heard  by  this  court  at  the  last  November  term,  held  for  the 
first  grand  division,  should  be  considered  as  before  the  court 
now  here.  That  testimony  was  taken  on  an  appeal  from  the 
assessment  of  the  auditor,  as  prescribed  by  the  act  of  1859 
(Sees.  Laws  1859,  pp.  206,  207),  and  full  evidence  was  pn>- 
duced  and  examined,  both  on  the  part  of  the  people  and  on 
the  part  of  the  defendants.  The  most  experienced  and  intelli- 
gent railroad  men  in  the  west  were  folly  examined  on  all  the 
elements  of  value,  as  subsisting  in  a  railroad  concern,  and  id 
this  road  particularly,  ample  notes  of  which  we  have  pi^ 
served. 
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There  being  no  conflicting  testimonj  before  the  court  on  the 
question  of  valucy  the  court  could  not  hesitate  in  its  judgment 
on  that  point,  but  like  a  jury,  were  compelled  to  find  on  the 
evidence.  Accordingly,  tiie  court  directed  the  following  order 
to  be  entered  in  the  cause: 

"Thb  Illinois  Central  Railboad  Co.  v.  The  People  of 
THE  State  op  Illinois.  An  appeal  from  the  assessment 
of  the  auditor. 

**And  now  at  this  day  come  the  said  parties,  by  their  attor- 
neys, and  a  certified  copy  of  the  list  and  yaluation  of  the 
stock,  property,  and  assets  owned  by  said  company,  as  made 
by  the  auditor  of  public  accounts  of  the  state  of  Illinois,  hay- 
ing been  filed,  and  from  which  this  appeal  is  taken  and  prose- 
cuted by  said  company;  and  the  court  proceeding  to  hear  the 
evidence  presented  by  the  state,  and  by  said  company,  as  to 
said  valuation,  do  find  that  the  aggregate  value  of  the  stock, 
property,  and  assets  owned  by  said  company,  to  be  listed  for 
taxation,  is  four  million  nine  hundred  and  fifly-two  thousand 
dollars,  and  no  more,  and  the  clerk  of  this  court  will  certify 
the  said  aggregate  value  so  found  by  the  court,  to  the  auditor 
of  pnblic  accounts,  iu  pursuance  of  the  statute  in  such  case 
made  and  provided." 

Some  of  the  witnesses  confined  their  valuation  of  the  rail- 
road  to  its  present  value,  whilst  others  embraced,  in  their 
testimony,  its  prospective  value  also,  but  ii\  their  aggregates 
they  do  not  essentially  difier.  We  understood  the  witness 
called  on  the  part  of  the  state  to  include  its  prospective  value 
in  his  estimate,  and  with  that  in  view,  he  would  not  desire  to 
be  one  of  a  company  to  take  the  road  and  operate  it  at  five 
millions. 

It  was  urged  on  the  argument  by  the  counsel  for  the  state 
tha^  the  prospective  value  of  the  road  should  be  taken  into  the 
estimate,  and  not  its  income.  Such  value  is  purely  specula- 
tive, it  must  be  admitted,  and  we  very  much  queBtion  if  it  is 
a  proper  element  in  the  present  or  any  like  case.  The  assr  ss- 
ment  is  for  the  time  being  only,  and  the  value  of  the  property 
for  such  purpose  should  be  limited  to  that  time,  the  more  espe- 
cially, as  in  the  efflux  of  time  other  valuations  are  required  t6 
be  made.  At  any  subsequent  assessment,  the  proofs  adduced 
may  show  a  much  higher  valuation.  The  law  does  not  design 
this  to  be  permanent  by  any  means.  The  ninth  section  of  the 
act,  under  which  the  appeal  was  taken  by  the  company  (Sess. 
Laws  1859,  p.  207),  provides  '^that  all  the  provisions  of  this 
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•ot  shall  apply  to  the  listing,  valuations,  and  assessments  of 
•aid  years  (1857  and  1858),  as  well  as  to  all  future  listings, 
yaluations,  and  assessments."  If,  then,  the  property  is  more 
valuable  in  1859  or  in  1860  than  as  now  found,  or  in  subsequent 
years,  the  taxes  will  be  assessed  accordingly,  so  that  the  in- 
junction of  the  constitution  ''  that  every  person  and  corpora* 
tion  shall  pay  a  tax  in  proportion  to  the  value  of  his  or 
her  property,"  will  be  regarded.  This  clause  has  been  under- 
stood to  mean  the  value  at  the  time  of  taxation  or  assessment 
Values  are  fluctuating  and  changeable,  as  all  experience  shows. 
Nor  is  it  easy  at  any  one  period  of  time  to  lay  down  a  general 
and  satisfactory  rate  of  certain  application  in  all  cases  for  the 
purpose  of  ascertaining  the  value  of  many  kinds  of  property 
subject  to  taxation.  Where  property  has  a  known  and  deter- 
minate value  ascertained  by  commerce  in  it,  as  in  most  kinds 
of  personal  property,  or  fixed  by  law,  as  money,  there  can  be 
no  difficulty.  But  there  are  many  kinds  of  property  as  to 
which  the  assessor  has  no  such  satisfactory  guide.  Such  is 
peculiarly  the  case  with  railroad  property,  and  other  similar 
property,  constructed,  not  only  for  the  profit  of  the  owners,  but 
for  the  accommodation  of  the  public,  under  the  sanction  and 
by  the  exercise  of  the  sovereign  power  of  the  state.  In  such 
cases,  the  inquiry  should  be,  What  is  the  property  worth  to  be 
used  for  the  purposes  for  which  it  is  constructed?  and  not  for 
any  other  purpose  to  which  it  might  be  applied  or  converted, 
or  for  which  it  might  be  used.  In  such  cases,  if  the  property 
is  devoted  to  the  use  for  which  it  was  designed,  and  is  in  a 
condition  to  produce  its  maximum  income,  one  very  important 
element  for  ascertaining  its  present  value  is  discovered,  and 
that  is  its  net  profits.  When  property  is  thus  improved,  it  is 
manifest  that  it  is  more  or  less  valuable  as  it  yields  a  greater 
or  less  profit  in  its  product  and  economical  use.  No  prudent 
purchaser  of  such  property  would  neglect,  in  the  first  instance, 
to  look  at  the  income  the  property  yields,  so  that  he  might 
thereby  judge  what  profits  he  might  in  the  future  reasonably 
expect  from  his  investment.  To  ascertain  what  he  might 
safely  give  for  the  property,  no  doubt  he  would,  and  ought, 
prudently  to  anticipate  the  future  as  well  as  regard  the  past, 
and  yet  should  he  give  more  than  the  value  as  indicated  by 
the  present  income,  such  enhanced  value  would  be  rather 
speculative  than  real,  depending  on  a  great  variety  of  circum- 
stances and  casualties.  The  anticipation  that  in  a  given  time 
in  future  the  property  would  yield  a  larger  income  would  be 
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the  inducement  to  give  more  than  its  present  actual  value. 
We  are  not  prepared  to  say  that  an  assessor,  making  yearly 
valuations  of  property  for  taxation,  can  or  ought  to  take  into 
-consideration  anything  more  than  the  value  of  the  property  at 
the  time  he  is  called  upon  to  value  it,  since,  if  it  does  increase 
in  value  in  process  of  time,  advantage  can  be  taken  of  it  in 
iuture  valuations  as  they  may  be  periodically  made.  But  if 
he  can  and  does  look  to  the  future  for  the  purpose  of  ascertain- 
ing  the  present  value  of  property,  he  should  do  it  with  ex- 
treme  caution.  In  this  country,  at  least,  hope  is  so  seductive, 
and  the  future  so  bright  and  so  full  of  promise,  there  is  the 
greatest  danger  that  the  most  prudent  may  be  mistaken,  and 
the  most  considerate  be  misled;  and  it  is  much  safer  to  rely 
upon  practical  demonstration  to  determine  the  present  value 
of  such  property,  rather  than  speculatively  enter  into  the  un« 
known  fature,  whose  dark  veil  it  is  not  given  to  us  to  lift  and 
look  beyond.  It  is  safer,  surely,  to  say  that  when  the  future 
shall  be  revealed,  and  practically  exhibit  an  increased  value 
of  the  property,  then  would  be  the  proper  time  to  assess  it  at 
«uch  increased  value. 

To  illustrate  the  argument  by  the  counsel  for  the  state,  that 
the  income  of  the  road  afforded  no  criterion  for  determining 
its  value,  it  was  said  that  an  uncultivated  tract  of  land  was 
always  worth  something,  and  often  very  valuable,  when  produc- 
ing no  income.  This  is  very  true,  but  why  ?  It  is  because  the 
land  has  a  capacity  to  produce  an  income  whenever  the  owner 
shall  desire  to  cultivate  it,  and  put  it  up  to  the  top  of  that 
capacity.  It  was  in  proof  that  the  railroad  was  already  put  to 
the  extent  of  its  capacity  to  yield  income,  and  producing  the 
utmost  it  can  now  be  made  to  produce.  If  the  road  was  lying 
idle,  there  would  then  be  a  proper  comparison  between  it  and  an 
uncultivated  tract  of  land  or  farm.  If  the  farm  is  cultivated 
to  the  extent  of  its  power  of  production,  as  the  road  is,  the  in- 
come of  the  farm  would  be  a  criterion  of  its  value.  It  is  often 
the  case  that  a  farm  has  a  fanciful  value,  beyond  and  apart 
from  its  productive  capacity.  It  may  have  beautiful  scenery, 
it  may  have  grottoes  and  fountains,  and  groves,  and  well  fitted 
to  be  the  abode  of  luxury  and  pride,  or  adjoin  a-  growing  city 
or  town;  but  railroads  and  farms  are  not  generally  luxuries, 
or  the  o£bpring  or  seats  of  pride,  and  are  only  valuable  from 
their  power  to  produce  income.  They  are  matters  of  mere 
utility,  and  nothing  else.  When  property  is  in  a  condition  to 
develop  its  full  productiveness,  it  is  then  only  that  such  pro- 
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ductiyeness  can  be  relied  upon  as  exhibiting  its  real  value. 
If  a  railroad  has  only  one  half  the  rolling  stock  required  for 
its  business,  its  productiveness  would  be  delusive  as  a  criterion 
of  value.  In  such  a  case,  the  assessor  would  very  properly  in- 
quire what  would  be  the  value  of  the  property,  if  tuUy  equipped 
to  do  a  maximum  business,  and  consider  the  result  of  such 
inquiry  in  determining  its  present  value.  This  road  is  doing 
its  best,  and  it  is  proved  it  has  no  net  income — no  profit  on  its 
costs,  and  is  not  a  good  investment  at  a  value  greater  than 
that  fixed  by  its  owners,  and  proved  on  this  trial.  In  process 
of  time  it  may  produce  a  greater  income,  when  its  value  for 
taxation  will  be  fixed  proportionably  higher.  Under  the  law, 
it  must  be  valued  and  assessed  every  year,  and  whenever  it 
shall  produce  twice  as  great  an  income  as  it  does  at  presrait,  it 
will  be  valued,  of  course,  twice  as  high.  Then,  too,  may  arise 
the  necessity,  if  it  ever  can  arise,  of  determining  the  other 
question,  whether,  in  any  event,  the  company  are  liable  to  the 
state  for  anything  beyond  seven  per  cent  of  the  gross  earnings 
of  their  road.  We  decide  now  only  the  case  before  us,  as  made 
in  the  declaration  filed  by  the  state,  and  the  pleadings  of  the 
parties.  We  do  not  wish  to  be  understood  as  asserting  that 
the  productiveness  of  property  when  fully  improved  is  an  abso- 
lute standard  of  valuation,  but  that  it  forms  a  very  important 
element  in  ascertaining  its  actual  value.  In  connection  with 
this,  and  possibly  of  even  greater  importance  in  forming  a  just 
opinion  of  real  value,  would  be  the  inquiry,  What  would  pru- 
dent men  give  for  the  property,  as  a  permanent  investment, 
with  a  view  to  present  and  future  income  ?  Both  these  elements 
were  taken  into  the  consideration  of  the  witnesses  in  this  case, 
and  weighed  with  the  court  in  making  up  its  judgment.  It  is 
admitted  by  the  auditor  that  the  company  has  overpaid  all 
that  was  due  from  it  to  the  state,  on  the  valuation  of  their 
property  as  established  by  the  testimony.  The  company 
makes  no  claim  for  the  overplus.  The  judgment  of  the  court 
is,  therefore,  in  favor  of  the  defendants,  that  they  are  not  in- 
debted to  the  state  for  any  portion  of  the  taxes  of  1857,  but 
have  fully  paid  and  discharged  the  same. 
Judgment  for  the  defendant. 


Tbb  pringipal  oasb  is  ooMiODniED  upov  in  Chieaffo  etc  J?V  '^^  Sttpenimn 
qf  Boone  Co.,  44  lU.  247,  in  regard  to  tlie  manner  of  taxing  railnad  propvty. 
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•gBUitt  one  who  has  taken  an  assignment  of  the  note  upon  the  faith  of 
the  maker's  statement  to  him  that  he  had  no  defense  against  the  noteu 
He  is  also  estopped  from  setting  np  a  defense  to  the  note  nnder  such  cir- 
cnmstances  against  snch  person's  assignee. 

Action  upon  piomiBSOiy  note.    The  facts  are  stated  in  the 
opinion. 

Jame$  Bradley  and  D.  J.  Woodward,  for  the  appellant. 

Jl  B,  Niks,  for  the  appellee. 

By  Court,  Davison,  J.  John  P.  Teeple  sued  David  Rose 
upon  a  promissory  note  for  the  payment  of  one  thousand  one 
hundred  dollars.  The  note  bears  date  June  29, 1854,  was  pay- 
able to  Norman  Lewis  &  Co.,  at  twelve  months,  and  by  them 
indorsed  to  one  Abijah  Wallace,  who  indorsed  it  to  the  plain- 
tiff. Defendant  answered  by  five  paragraphs.  As  the  third 
and  the  reply  thereto  sufficiently  raise  the  only  point  made  in 
the  case,  the  other  paragraphs  will  not  be  further  noticed.  The 
third  paragraph  alleges  that  the  note  was  given  to  Norman 
Lewis  So  Co.,  the  payees,  for  sheep  sold  by  them  to  the  defend- 
ant; that  they  represented  to  him  that  they  brought  the  sheep 
from  Vermont,  and  that  they  were  sound  and  free  from  disease; 
when,  in  truth,  they  were  not  sound,  but  were  infected  with  a 
disease  called  ^^  foot-rot,"  by  which  they  became  wholly  value- 
That  defendant  at  the  time  was  ignorant  of  the  disease 
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with  which  the  eheep  were  infected;  that  the  payees  repre- 
sented themselves  as  dealers  in  sheep,  and  well  acquainted 
with  them  and  their  diseases,  and  that  defendant  in  makiog 
the  purchase  and  giving  the  note  relied  on  their  representa- 
tions. It  is  averred  that  the  plaintiff,  when  he  purchased  the 
note,  well  knew  that  defendant  had,  or  claimed  to  have,  a 
defense  to  it. 

Plaintiff  replied:  1.  By  a  general  denial;  2.  That  shortly 
after  the  making  of  the  note,  and  before  it  became  due,  Lewis 
&  Co.,  the  payees,  proposed  to  sell  the  note  to  Abijah  Wallace 
for  nine  hundred  and  fifty-four  dollars  in  cash;  Uiat  Wallace 
was  willing  to  purchase  it  at  that  price,  provided  the  defendant 
had  no  defense  to  it,  and  thereupon,  with  a  view  to  purchase 
said  note,  he,  Wallace,  called  on  the  defendant,  informed  him 
of  the  pending  negotiation,  and  that  he  would  purchase  the 
note  if  it  was  all  right,  and  would  be  paid  without  objection 
when  due,  and  inquired  of  him  whether  there  would  be  any 
defense  made  to  the  note.  To  which  inquiry  the  defendant 
then  answered,  and  informed  Wallace  that  said  note  was  all 
right — ^would  be  paid  when  due,  and  that  he  might  safely  pur- 
chase it.  And  thereupon  Wallace,  rel3dng  on  said  representa- 
tions, bought  the  note  of  the  payees,  and  in  good  fiedth  paid 
them  nine  hundred  and  fifty-four  dollars  for  the  same,  took 
an  assignment  of  the  note,  and  afterward  sold  and  assigned  it 
to  the  plaintiff. 

Defendant  demurred  to  this  paragraph  of  the  reply;  but  the 
demurrer  was  overruled,  and  he  excepted.  The  issues  were 
then  submitted  to  a  jury,  who  found  for  the  plaintiff,  and  the 
court,  having  refused  a  new  trial,  rendered  judgment  on  the 
verdict. 

It  is  conceded  that  the  facts  stated  in  the  reply  would  be,  in 
a  suit  upon  the  note  by  Wallace  against  the  maker,  sufficient 
to  estop  the  maker  from  setting  up  the  matter  alleged  in  the 
third  defense,  but  contended  '^  that  such  estoppel  is  available 
only  in  favor  of  him  to  whom  the  admissions  constituting  the 
estoppel  were  made;  because  he  has  acted  upon  it,  and  placed 
himself  in  a  position  which  he  otherwise  would  not  have  as- 
sumed." This  exposition  seems  to  be  incorrect.  The  note, 
while  in  the  hands  of  Wallace,  was  still  assignable.  He  had 
a  right  to  use  it  in  the  pa}rment  of  his  debts,  or  to  raise  money 
by  selling  or  pledging  it;  and  in  making  such  use,  or  sale  of 
the  note,  he  is  entitled  to  the  fall  benefit  derived  from  the 
estoppel.    But  this  cannot  be,  unless  such  estoppel  is  held  to 
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operate  in  favor  of  his  assignee  or  vendee,  because,  if  it  does 
not  so  operate,  the  value  of  the  note  while  in  his  hands  would 
be  materially  decreased.  We  are  of  opinion  that  the  position 
of  the  plaintiff  may  be  assimolated  to  that  of  a  purchaser  of 
land  with  notice  of  an  equitable  claim,  from  one  who  was  a 
b<ma  fide  purchaser,  for  a  valuable  consideration,  without 
notice.  In  such  case,  the  purchaser  with  notice  is  protected, 
^*  for  otherwise  such  btma  fide  purchaser  would  not  enjoy  the 
full  benefit  of  his  own  unexceptionable  title.  Indeed,  he 
would  be  deprived  of  the  marketable  value  of  such  title:"  1 
Story's  Eq.  Jur.,  sees.  409, 410.  Upon  the  principle  thus  enun- 
ciated, it  seems  to  us  that  the  estoppel,  in  this  instance,  is  as 
effective  in  favor  of  the  plaintiff  as  if  the  suit  had  been  insti- 
tuted in  the  name  of  his  assignor. 

The  judgment  is  affirmed,  with/three  per  cent  damages,  and 
coetB. 


t's  AOKHOWLKDOMXHT  THAT  Hb  HAS  No  DcFKHSB  TO  HIS  NOTS,  effool 

of,  M  to  pnrchaaer  or  his  assignee:  Mamry  ▼.  Coleman^  60  Am.  I>oo.  47S| 
WtoKT  T.  Lyntht  ^  I<^  713»  and  cases  cited  in  note  thereto  715. 

Thb  FBoroiPAL  CAm  WAS  ciTXD  in  RoBt  ▼.  Hurley 1 39  Ind.  83,  and  Andermm 
T.  HubUe,  93  Id.  677,  to  the  points  stated  in  the  ^ttabm,  mtpnu 


Statb  ex  BEL.  Brown  v.  Bailey. 

[16  l2n>IAlVA,  40.] 

FOKJOATRnr  ov  Statdtb  n  Etfbotid  uin>SB  Indiana  Con8titotion,  when 
tha  aet  is  distrihoted,  by  the  secretary  of  state,  in  a  bound  Tolnme,  in 
all  the  oonnties  of  the  state. 

TaormtoKs  as  to  Fobm  ov  Bknodto,  Color  ov  Matebials,  kto.,  ov  8tat- 
VTEBp  AMM  DnuBCiQRT  ONLT,  and  failure  of  strict  compliance  with  snch 
prorisioiis  will  not  render  the  distribution  of  snch  statutes  as  are  pre- 
pared and  distrilntted  any  the  less  a  publication  of  them. 

WSBTHXR  StATUTX  IS  IN  FORCI  AT  GlVSN  TlMS  IS    QUEamON  lOR    COUBT 

•  to  determine  by  judicial  knowledge. 
lioKT  AND  Onb  Haut  Months  IS  Amfln  Timb  TO  Enablb  Sbgbxtart  ov 
8zATB  TO  Pububh  AND  DiBTBiBUTB  SPBdiiED  Lawb»  and  courts  will 
preenme  that  he  has  done  so,  where  he  has  been  lawfully  directed  to  do  it. 

LBOniLATDBB  MAT,  BT  JoiNT  RESOLUTION,   DlBBOT  SbOREIABT  OF  StaTE  as 

to  the  proper  discharge  of  his  official  duties. 

QdO  WaBBANTO  mat   BB  SuBTAINBD  against  Ck>BP0BATI0N8  WHEN.— Filing 

false  and  fraudulent  articles  of  association  is  a  sufficient  fact  to  sustain 
aa  inlonnation  in  the  nature  of  quo  tearrcuUo  on  the  part  of  the  state 
against  a  eorporation. 
Quo  Wabbanto  aoainst  Cobpobation,  when  not  Sustainablb.— Present 
hmalwtaej  is  not  a  sufficient  fact  to  sustain  an  information  in  the  nature 
of  quo  warranto  on  the  part  of  the  state  against  a  corporation. 
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PRATXB    FOB    RXLUBF    AT    GlOU    OV    InFOBMAXIOH    OoXTAENIKO     SsTXRAL 

Paragraphs  miut  be  taken  distribatiTely,  and  applied  aererallj  to  the 
paragraphs. 

BXAL  EpTATB  SiTBflCRIPTIONS  GAKNOT,  It  8xS1IB»  BB  TaKBN  UTOV  PbXLIXI- 

NARt  Articlbs  or  Inoorforation;  bat  perhaps  the  board  of  directon 
when  constituted,  and  being  authorized  to  receive  real  estate,  jdmj  aooept 
it  in  payment  of  such  preliminaiy  subeoriptions. 

OONBOLIDATION  OB  CORPORATIONS  GAIT  ONLT  TaKB  PlACB  WITH  GONSBHT  OV 

Lbgislature;  and  when  a  consolidation  is  thus  affected,  it  amounts  to  a 

surrender  of  the  old  charters,  and  the  formation  of  a  new  corporation  out 

of  such  parts  of  the  old  as  enter  into  the  new. 
Stockholders  in  Corporations  Wishino  to  Consoudatb  arb  Entttlbd 

TO  Withdraw  their  shares  of  the  capital  stock,  and  may  enjoin  till  they 

are  secured. 
On  Dissolution  of  Legal  Corporation,  fcb  Pkbsonal  and  Real  Pbop- 

ERTT  Beooub  Assets  for  the  payment  of  its  debts  and  diatribatioD 

among  the  stockholders. 

Information  in  the  nature  of  a  quo  warranto.  The  facts 
are  stated  in  the  opinion. 

Jeremiah  Smithy  John  DaviSj  Silas  Oolgrovej  J.  W,  Chrdont 
and  A.  H.  Connor^  for  the  state. 

0.  P.  MoHon,  W.  Z.  Stuart^  W.  A.  Pede,  and  A.  £.  Soache, 
for  the  appellees. 

By  Court,  Perkins,  J.  Information  in  the  Randolph  circuit 
court,  in  the  nature  of  a  quo  warranto^  filed  by  the  prosecuting 
attorney,  in  the  name  of  the  state,  against  certain  persons  who, 
it  is  alleged,  are  claiming  to  be  a  railroad  corporation,  and 
assuming  to  act  as  such,  without  being  organized  according  to 
law. 

The  information  is  composed  of  four  paragraphs. 

The  first  charges  that  the  defendants  pretended  to  organiio 
as  a  corporation,  on  February  25,  1853,  and  are  assuming  to 
act  under  the  organization  then  made;  while,  at  that  time, 
there  was  no  law  in  force,  nor  was  there  till  May  6th,  then 
next  following,  permitting  such  organization  as  that  made. 
The  second  and  third  paragraphs  charge  the  filing  in  the  office 
of  the  secretaiy  of  state  of  false  and  fraudulent  articles  of 
association,  whereby  the  corporation  was  claimed  to  be  organ- 
ized. The  fourth  charges  present  insolvency  of  the  corpora- 
tion. A  demurrer  was  sustained  below  to  all  the  paragraphs 
of  the  information. 

The  paragraphs  must  be  examined  separately.  We  com- 
mence with  the  first:  it  charges  that  the  organization  of  the 
corporation  was  perfected  prior  to  the  taking  efibct  of  the  law 
authorizing  it. 
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Waiving  the  question  whether,  if  the  fact  be  as  alleged,  that 
organization  was  not  a  continuous  one,  which  the  law  operated 
npon,  and  made  good  when  it  came  into  force,  the  members  of 
the  organization  not  withdrawing  nor  dissenting,  we  proceed  to 
inquire  when  the  general  railroad  law  of  1852  took  effect. 

The  new  constitution,  under  which  that  law  was  enacted, 
provides  that  laws,  except  in  cases  of  emergency,  shall  take 
effect  ftx)m  the  time  when  they  are  distributed,  by  authority, 
in  all  the  counties  of  the  state:  Jnnes  v.  Cavinsy  4  Ind.  305. 
It  seems  to  be  necessary  here,  then,  to  ascertain  the  person  ^r 
persons  who  had  authority  to  distribute  the  statutes  enacted 
by  the  legislature.  This  is  not  a  thing  of  difficulty.  The  code 
of  1843,  and  that  of  1852,  alike  provide  that  the  distribution 
■hall  be  made  by  the  secretary  of  state:  R.  S.  1843,  p.  158; 
1  R.  S.  1852,  p.  436. 

Whenever,  then,  the  acts,  or  any  portion  of  them,  of  a  session 
of  the  legislature  are  distributed  in  a  bound  volume,  in  a  man- 
ner and  shape  not  substantially  contrary  to  the  statute  on  that 
subject,  in  all  the  counties  of  the  state,  by  the  secretary  of 
state,  through  his  agents  appointed  for  that  purpose,  they  are 
distributed  or  published  by  authority.  The  fact  that  directory 
provisions  as  to  form  of  binding,  character  or  color  of  mate* 
rials,  division  into  volumes,  etc.,  may  not  be  strictly  followed 
by  the  secretary,  does  not  render  the  distribution  of  such  as 
are  prepared  and  distributed  by  him  any  the  less  a  publication 
by  authority. 

When,  then,  was  the  general  railroad  law  of  1852  distrib- 
uted in  all  the  counties  of  the  state,  by  authority?  In  other 
words,  when  did  the  statute  constituting  that  law  become  the 
law  of  the  state?  This  is  a  question  for  the  court  to  deter- 
mine by  judicial  knowledge,  not  by  evidence  given  on  the 
trial  of  a  cause.  If  it  were  to  be  determined  as  a  fact,  by  evi- 
dence, on  the  trial  of  each  cause,  then  a  law  might  be  decided 
in  force  upon  one  trial,  and  not  in  force  upon  another,  iu  which 
the  evidence  touching  the  fact  might  differ  from  that  upon  the 
former  trial.  The  inconvenience,  the  confusion,  that  would 
result  from  making  the  coming  into  force  of  a  statute  a  ques- 
tion of  fact  for  the  jury,  has  led  to  the  adoption  of  the  prin- 
ciple everywhere,  that  it  shall  be  a  question  of  law  for  the 
judicial  knowledge  of  the  court.  The  court  informs  itself  as 
best  it  can.  Now,  it  takes  judicial  knowledge  of  the  procla- 
mation of  the  governor,  as  to  the  time  when  the  general  vol* 
ome  of  biennial  statutes  takes  effect:  Ind.  Dig.  343. 
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Soy  whether  a  Btatnte  has  been  constitutionally  enacted  or 
not;  in  short,  the  question  whether  a  statute  is,  at  any  given 
time,  a  law  or  not,  is  for  the  court:  Sedgwick  on  Stat,  and  Ck>nst 
Law,  67,  68;  Id.,  82,  84;  Dwarris,  quoted  by  Sedgwick,  p.  118; 
State  V.  Dunningj  9  Ind.  20;  1  Greenl.  Ev.,  sec.  4;  Elliot  t. 
Ray,  2  Blackf.  31;  Evans  y.  Adams,  4  Id.  54,  note;  Ind.  Dig. 
265;  McCuUoch  v.  State,  11  Ind.  424. 

The  revised  code  of  1852,  as  a  whole,  did  not  take  effect,  a» 
the  court  from  its  judicial  knowledge  has  already  decided,  till 
May  6,  1853:  Jones  v.  CavinSy  4  Ind.  305.  Did  the  railroad 
act  take  effect  at  an  earlier  date?  It  contained  no  emergency 
clause.  Nor  did  it  require  that  the  secretary  of  state  should 
publish  it  in  advance  of  the  other  acts  of  the  session.  But 
on  June  9, 1852,  the  legislature  passed  a  joint  resolution,  which 
was  approved  by  the  governor,  instructing  the  secretary  of  state 
to  publish  the  statute  in  question,  with  four  others,  bound  to- 
gether in  proper  binding,  as  soon  as  convenient:  Acts  1852,  p. 
178.  The  act  in  1  Revised  Statutes  1852,  page  348,  was  not  in 
force  till  May  6, 1853.  If  the  court  is  to  presume  that  the  sec- 
retary acted  in  obedience  to  the  joint  resolution  above  referred 
to,  then  it  will  have  to  presume  that  the  acts  mentioned  were 
in  force  before  February  25,  1853;  because,  by  reasonable  dili- 
gence, the  secretary  could  have  caused  their  legal  distribution 
long  before  that  time. 

Will  the  court  presume  that  the  secretary  acted  under  the 
resolution  ?  Such  presumption  must  be  indulged  if  the  resolu- 
tion was  a  legal  expression  of  the  wish  of  the  legislature.  It 
is  said  that  a  bill,  not  a  joint  resolution,  was  tiie  necessary 
vehicle  for  conveying  the  direction  of  the  legislature  to  the 
secretary. 

The  new  constitution  ordains  that  *'  no  law  shall  be  enacted 
except  by  bill:"  Art.  4,  sec.  1.  And  it  is  assumed  by  counsel 
for  the  state  that  the  direction  given  by  the  joint  resolution 
could  only  have  been  given  by  a  law,  and  that  the  joint  reso- 
lution was  not  such. 

The  old  constitution  provided  that  the  style  of  laws  should 
be,  "Be  it  enacted  by,"  etc.;  and  yet  such  was  not  the  style  of 
joint  resolutions,  and  hence  it  may  be  argued  that  under  the 
old  constitution  joint  resolutions  were  not  laws:  Const.  1816^ 
art.  3,  sec.  18. 

Mr.  Gushing,  in  his  Law  of  Legislative  Assemblies,  section 
2403,  says:  "A  form  of  legislation  which  is  in  frequent  use  in 
this  country,  chiefly  for  administrative  purposes  of  a  local  or 
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temponxy  charaoter,  wnnetimeB  tat  private  pxupofles  only,  ii 
TsriooBly  known  in  our  legislatiye  assemblies  as  a  joint  lesolu- 
tton,  a  reeolntiony  or  a  resolve.  This  form  of  legislation  is 
leoogniied  in  most  of  oor  eonstitations,  in  which,  and  in  the 
rales  and  orders  of  onr  legislatiye  bodies,  it  is  put  upon  the 
same  footing,  and  made  subject  to  the  same  regulations,  with 
Inlls  properly  so  called.  In  congress,  a  joint  resolution  which 
is  the  name  given  in  that  body  to  this  kind  of  legislation,  is 
there  regarded  as  a  bill.'' 

But  we  shall  not  attempt  a  definition  of  a  joint  resolution- 
It  will  be  sufficient  tar  our  present  purpose  to  say  that,  be  it 
what  it  may,  our  constitution  recognizee  it  as  a  means  for  the 
ezpreesion  of  the  legislative  will  (art  4,  sees.  18,  20,  25),  and 
by  which  some  acts  may  be  authoritatively  performed  by  the 
legislatore.  That  body  may  adjourn  for  more  than  three  days 
by  such  resolution  (art  4,  sec.  10) ;  perhaps  grant  a  pard(»i 
(art  5,  sec.  17);  perhaps  suspend  the  operation  of  a  law  (art 
1,  sec.  26).  It  may  remove  the  secretary  of  state  firom  office 
for  negligence  in  the  discharge  of  his  duty  by  a  joint  resolu- 
tioo:  Art  6,  sec.  7;  see  2  Story  on  Const.,  2d  ed.,  665,  note. 

Now  perhaps  the  secretary,  in  the  exercise  of  his  general 
power  to  distribute  the  laws  as  soon  as  convenient,  might  have 
distributed  them  by  volumes,  when  severally  prepared,  with- 
out waiting  till  all  the  volumes  into  which  they  might  be 
divided  were  bound  and  ready  for  distribution;  still  the  court 
could  not  judicially  take  notice  of  such  action,  and  hence 
would  not  declare  the  laws  thus  distributed  in  force.  But  the 
eoort  will  take  notice  of  the  joint  resolution,  and  through  it, 
of  the  action  of  the  secretary  under  it,  if  the  joint  resolution 
was  a  legal  expression  of  the  legislative  will;  and  we  think 
H  was.  It  directed  the  secretary  in  regard  simply  to  the 
discharge  of  an  administrative  duty  —  a  duty  which  the 
legiakture  had  been  in  the  habit  of  directing  the  manner  of 
discharging,  by  joint  resolution,  since  the  first  organization  of 
a  territorial  government  in  Indiana.  See  the  code  of  1807,  and 
annual  acts  from  that  time  till  the  passage  of  the  joint  resolu- 
tion in  question.  Indeed,  it  would  seem  too  plain  for  argu- 
ment, that,  as  the  legislature  is  made  the  judge,  by  the 
conatitutioii,  of  the  proper  discharge  of  his  duty  by  the  secre- 
tary, when  determining  whether  he  shall  be  removed  for  a 
negligent  discharge,  so  that  body,  by  implication,  has  the 
power  of  directing  him  as  to  a  proper  discharge  of  his  da^ 
widle  acting  as  secretary. 
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We  think  the  railroad  law  was  in  force  before  Febmary  25, 
1853. 

The  second  and  third  paragraphs  of  the  information  charge 
a  fraudulent  organization,  and  we  think  allege  facts  sufficient 
to  sustain  the  information  on  the  part  of  the  state.  They 
could  not  have  been  set  up  by  a  contractor  in  defense  to  a  suit 
by  the  corporation.  He  would  have  been  estopped  by  his  con- 
tract: See  Buffalo  and  P.  Railroad  Co.  v.  Hatch,  20  N.  Y.  157; 
Hubbard  v.  Chappely  14  Ind.  601;  Bank  of  Toledo  v.  Interna' 
tional  Bank,  21  N.  Y.  542. 

The  fourth  paragraph,  charging  simply  present  insolvency, 
we  do  not  think  sufficient:  See  Danville  P.  R.  Co.  v.  State^  16 
Ind.  456;  State  Bank  v.  State,  1  Blackf  267;  John  v.  Farmer/ 
and  M.  Bank,  2  Id.  369  [20  Am.  Dec.  119];  and  the  elaborate 
case  of  Eastern  A.  Co.  v.  Regina,  22  Eng.  L.  &  E!q.  328; 
8.  C,  18  Id.  167;  Smith  v.  City  of  Madison,  7  Ind.  90;  Ind. 
Pr.  565. 

It  is  argued,  because  the  prayer  for  relief  is  not  added  to 
each  paragraph  of  the  information,  that  those  paragraphs  are 
defective;  but  we  think  the  prayer  for  relief  at  the  close  of  the 
information  should  be  taken  distributively,  and  applied  sever- 
ally to  the  paragraphs. 

A  word  or  two  upon  other  points. 

As  the  directors  of  the  corporation  alone  are  authorized  to 
receive  real  estate,  and  as  they  are  not  elected  till  after  the 
subscriptions  to  preliminary  articles  are  complete,  it  would 
seem  that  real  estate  subscriptions  could  not  be  taken  upon 
such  articles.  But  perhaps  the  directors,  when  in  power, 
would  have  the  right  to  receive,  in  good  faith,  payment  in 
real  estate  of  any  subscription,  if  it  appeared  advantageous  to 
the  corporation  to  take  it,  in  the  given  case:  See  Buffalo  and  P. 
Railroad  Co.  v.  Hatch,  20  N.  Y.  157. 

The  question  of  the  power  of  corporations  to  consolidate  has 
been  discussed.  It  is  held  in  Laum^n  v.  Lebanon  V.  Railroad 
Co.,  80  Pa.  St.  42  [72  Am.  Dec.  685],  that  such  consolidation 
can  take  place  with  the  consent  of  the  legislature;  that  it 
amounts  to  a  surrender  of  the  old  charters  by  the  companies, 
the  acceptance  thereof  by  the  legislature,  and  the  formation  of 
a  new  corporation  out  of  such  portions*  of  the  old  aa  enter  into 
the  new;  but  that  those  stockholders  in  the  old  who  do  not 
enter  the  new  are  entitled  to  withdraw  their  shares  of  the 
capital  stock,  and  may  enjoin  till  they  are  secured  to  them: 
See  McCray  v.  Junction  R.  R.  Co.,  9  Ind.  358,  859;  see  Grant 
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on  Corporations,  19,  note  e.  It  may  be  observed,  further,  that 
the  supreme  court  of  the  United  States,  in  Bacon  v.  Robertsonj 
18  How.  480,  has  held  that  on  the  dissolution  of  a  once  legal 
corporation,  its  personal  and  real  property  becomes  assets  for 
the  payment  of  its  debts  and  distribution  among  the  stock- 
holders, contrary  to  the  doctrine  asserted  in  most  elementary 
works;  and  in  State  Bank  v.  Siate^  1  Blackf.  267  [12  Am.  Dec. 
234].  This  doctrine  seems  to  us  to  be  right:  See  Blake  ▼. 
HoOeyy  14  Ind.  383,  and  Hardy  v.  Merriweathery  Id.  203. 

The  judgment  is  reversed,  with  costs.    Cause  remanded, 
etc. 
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officen  and  agents  of  the  state:  Pinckmeif  ▼.  Hemgomf  49  Am.  Dea  592. 

Quo  Wabbahto  aoaihst  C0RPORATIOH8:  See  extended  note  to  People  ▼• 
Bemmelaercmd  SaratogaR,  R.  Co,,  30  Am.  Dea  48;  StaieY,  Bank  qfCharleekm^ 
S9  Id.  135;  State  ▼.  Real  Srtaie  Bank,  41  Id.  109. 

OOBPORATION  GAKKOT  CONSOLn>ATB  WITH  AnOTHIB  OoOftPORATION  without 

legiiletive  anthority:  See  Lauman  ▼.  Xe&onofi  VaOeif  R.  R.  Co.^  72  Am.  Dea 
M6;  McMahan  ▼.  Morrieont  poet,  p.  418,  and  note  thereto. 

Trb  ruHOEPAL  CASK  WA8  lOLLOWiD  in  MoHods  ▼.  Indiana  and  lUinoie  Oe$iL 
ML  R.  Co,,  16  Ind.  176.  It  was  cited  in  each  of  the  following  anthorities  and 
to  the  point  stated:  An  infonnation  in  the  nature  of  a  quo  warranto,  against 
a  plank-road  company,  charging  a  forfeiture  of  its  franchises,  ought  to  show 
■Bder  what  statute  Uie  company  was  organised  and  acting;  otherwise,  the 
eoort  is  blind  to  the  law  applicable  to  the  given  case,  and  a  demnrrer  to  the 
Infonnation  wiU  be  sustained:  DanvUle  etc  Plank  l^oad  Co.  v.  State,  Id.  466b 
That  an  act  never  pssnofi  both  houses  of  the  legislature,  and  consequently 
never  became  operative  as  a  law,  may  be  determined  by  an  inspection  of  the 
joomals  of  that  body,  to  which  the  court  has  a  right  to  look:  CordeU  v.  State, 
S2  Id.  4.  Money  cannot  be  appropriated  by  joint  resolution,  nor  can  the 
andhor  of  state  issue  a  warrant  for  money  so  appropriated.  And  nothing 
tesJly  decided  in  the  principal  case  is  in  conflict  with  this  doctrine:  Maif  v. 
Riee,  91  Id.  556.  The  principal  case  was  briefly  reviewed  in  State  v.  KhnbaO, 
1  WilsL  192;  where,  in  the  case  itself,  and  notes  thereto^  soma  law  is  given  ■■ 
te  the  effect  of  joint  reaolntions. 
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or  Appbal  to  Coubt  ot  Ebbob,  whxn  Pxbvbotbd^  n  only  io  Scat 

EjLBd'Tioir  upon  the  judgment  from  which  it  is  taken.    In  all  other 

respect^  the  judgment^  until  annulled  or  reversed,  is  binding  upon  the 

parties^  as  to  every  question  directly  decided. 

Aaofsm  vroa  Jusombkt  d  not  Barrbt>  bt  Fact  that  the  judgment  has 

removed  by  writ  of  enrar  to  a  superior  coiirtb 
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Acnoir  upon  promissory  note.  The  (acta  are  stated  in  the 
opinion. 

WiUiam  H.  Combsj  for  the  appellant. 
Withers  and  Morrisj  for  the  appellee. 

By  Court,  Davison,  J.  The  appellee^  who  was  the  plaintifl^ 
sued  Nill  and  Miller  upon  a  promissory  note  for  the  payment 
of  three  hundred  and  eleven  dollars.  The  note  bears  date 
February  1,  1858,  and  was  payable  to  one  Thomas  Meegan, 
who  assigned  it  to  the  plaintiff.  Defendants'  answer  contams 
five  paragraphs,  to  which  the  plaintiff  replied.  There  was  a 
verdict  for  the  plaintiff,  upon  which  the  court,  over  a  motion 
for  a  new  trial,  rendered  judgment.  This  case  is  before  us 
upon  a  reserved  question  of  law,  arising  upon  a  demurrer  to 
the  reply  to  the  fourth  and  fifth  paragraphs  of  the  answer. 

The  fourth  paragraph  alleges  that  Meegan,  before  he  as- 
signed the  note,  was  and  still  is  indebted  to  Nill  seven  hun- 
dred dollars  upon  an  account,  which  is  filed  with  the  pleading, 
and  offered  as  a  set-off  against  the  plaintiff's  demand.  The 
fifth  states  these  facts:  Nill  is  the  principal  in  the  note  in  suit, 
and  Miller  is  his  surety.  During  the  year  ending  in  May, 
1857,  Meegan,  the  assignor  of  the  note,  was  the  city  treasurer 
of  Fort  Wayne,  and  Nill  became  his  immediate  successor  in 
office.  In  that  month,  he  was  qualified  as  such  successor, 
when  it  became  the  duty  of  Meegan  to  pay  over  to  him,  Nill, 
any  balance  then  in  the  city  treasury.  At  that  time,  Meegan 
represented  to  Nill  that  there  was  a  balance  of  seven  hundred 
and  eighty-one  dollars,  then  on  deposit  in  Hamilton's  bank« 
in  the  city  of  Fort  Wa3me;  and  Nill,  relying  on  his  representa- 
tion, receipted  to  him,  Meegan,  for  that  amount  as  such  treas- 
urer, and  took  from  him  authority  to  draw  the  same  out  of 
the  bank.  After  Nill  became  treasurer,  Meegan  continued  to 
perform  the  duties  of  the  office  as  Nill's  deputy,  and  still  con- 
tinued to  deposit  moneys  received  into  the  city  treasury  in 
Hamilton's  bank.  At  the  time  the  note  sued  on  was  given,  Nill 
was  not  advised  of  the  true  state  of  the  bank  account,  or  of  the 
state  of  the  deposits  therein;  and  it  was  then  stipulated  that 
they,  Meegan  and  Nill,  should  subsequently  meet  and  settle 
that  account,  and  if  any  balance  should  be  found  due  to  Nill» 
the  same  should  stand  as  a  credit  on  said  note.  As  stipulated, 
the  parties  met,  and  upon  examination  of  said  accounts  a 
balance  of  three  hundred  and  twenty-five  dollars  was  found 
due  from  Meegan  to  Nill;   and  Meegan  having  refused  to 
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credit  the  note  with  the  amount  so  found  due,  the  same  is 
therefore  a  proper  set-off  in  this  action.  It  is  averred  that 
Comparet,  the  assignee,  had,  at  the  time  of  the  assignment, 
fiill  notice  of  Nill's  claim  against  Meegan, 

To  these  defenses,  the  plaintiff  replied  that  on  April  10, 1858, 
an  action  was  pending  in  the  Allen  common  pleas,  wherein 
the  present  plaintiff  was  then  plaintiff,  and  the  present  de- 
fendants were  then  defendants,  in  which  action  so  pending, 
the  same  identical  matters  in  said  defenses  contained  were 
pleaded  by  said  Nill  in  said  last-mentioned  action  as  a  set-off 
to  the  canse  of  action  then  set  forth  in  the  plaintiff's  com- 
plaint. That  such  proceedings  were  had  in  said  action,  that 
the  same  court  at  its  April  term,  1858,  adjudged  and  deter- 
mined that  Meegan  was  not  indebted  to  Nill,  as  alleged,  and 
that  the  defendants,  as  to  the  matter  so  pleaded,  take  nothing 
as  against  the  plaintiff;  from  which  judgment  and  determina- 
tion Nill  and  Miller,  the  then  and  now  defendants^  appealed 
to  the  supreme  court,  where  that  cause  is  now  pending;  where- 
fore, etc.  Defendants  demurred  to  this  reply;  but  their  de- 
murrer was  overruled,  and  they  excepted.  Against  this  ruling, 
it  is  insisted  that  the  appeal  having  been  perfected,  the  judg- 
ment appealed  from  became  inoperative  during  the  pendency 
of  the  appeal  in  the  supreme  court,  and  the  matter  determined 
in  the  action,  in  which  the  judgment  was  rendered,  ceased 
to  be  res  adjudicata.  This  position  is  not,  in  our  opinion, 
eorrect.  Indeed,  the  only  effect  of  an  appeal  to  a  court  of 
error,  when  perfected,  is  to  stay  execution  upon  the  judgment 
from  which  it  is  taken.  In  all  other  respects  the  judgment, 
until  annulled  or  reversed,  stands  binding  upon  the  parties  as 
to  every  question  directly  decided:  Cole  v.  Connolly^  16  Ala. 
271.  And  it  has  been  expressly  decided  that  ^4t  is  no  bar  to 
an  action  upon  a  judgment  that  the  judgment  has  been  re- 
moved by  writ  of  error  to  a  superior  court: "  Suydam  v.  Iloyt^ 
25  N.  J.  L.  230.  The  reply  seems  to  be  well  pleaded,  and 
must  be  held  effective. 

The  judgment  is  aflbmed,  with  five  per  cent  damages,  and 
costs. 

ElTBCT  OF  AfFBAL  OR  WstT  OF  EbBOR  UPON  JlTDOMENT  OF  COUBT  BBLOW] 

See  PlcttUen'Bank  v.  Calmt,  41  Am.  Dec  616,  and  note  625;  State  ▼.  Mclntyrt, 
59  Id.  566,  and  note  572;  cases  cited  in  note  to  Bcaik  qf  North  America 'v, 
Wheeier,  73  Id.  688. 

At  Common  Law,  Party  has  Bioht  of  Action  ufon  his  Judgmbnt  aa  boob 
M  U  is  nooFtnd:  8m  noU  to  X«  ▼.  Oik$^  21  Am.  Deo.  479. 
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Ted  FBmciFAL  oasb  was  oitid  in  each  of  the  f  oDowiiig  aathoritiea,  and  to 
tiie  point  itatedx  That  the  only  effect  of  an  appeal  to  a  ooart  of  etror,  wbn 
perfected,  ia  as  stated  in  the  first  point  of  the  tyUaJbuu^  «iqn^  am  BuHim^. 
J200e2a,  20 Ind.  02;  BwrUmY.  Burton,^  Id.  343;  WoIUy.  Pa&iier,  64 Id.  4M| 
ItamdleB  ▼.  BemcUet,  67  Idi  439;  £^<al6  ▼.  JQn^,  04  Id.  371.  An  appeal  do« 
not  impair  the  force  of  a  jnd^^nent^  although  it  ataya  ite  ezecatioa:  Sckabk 
V.  Slagle,  89  Id.  828.  It  remains  in  foil  force:  Padgett  ▼.  State,  08  Id.  897. 
The  fact  that  a  judgment  baa  been  removed  by  appeal  to  a  eoort  of  atror  is 
no  bar  to  an  action  upon  it:  Burton  t.  Beede^  20  Id.  92.  An  appeal  from  an 
order  of  injunction  stays  proceedings  on  the  order,  but  not  in  raeh  a  asnse  u 
to  allow  the  party  enjoined  to  do  the  act  which  ho  hM  boon  loriaddan  hf  the 
Injunotica  to  dot  SttOe  r,  Ckam^  41  Ind.  808. 


Hill  v.  Jahdbsoit. 

[16  UmzAirA,  U&l 
Kbbobs  ov  Law  at  Trial  abb  Waiybb,  unless  braog^  to  tho 

of  the  court  on  a  motion  for  a  new  triaL 
Plbaddto  Stbiokbn  OT7T  ON  MoTioN  18  No  PABT  OF  Rbcx«h^  unless  made 

so  by  bill  of  exceptions.    In  the  absence  of  such  a  pleading  before  tho 

appcdlate  courts  the  ruling  of  the  court  below  will  be  presumed  to  bo 

correct. 

SZAMPLB    OF  PbBSOKAL    CoNTBACT    NOT  WITHIN    StATDTB    OF    FbAUSS.— A 

personal  contract»  aa  one  for  personal  services,  for  an  indefinite  period,  or 
a  term  of  years,  and  which  will  terminate  with  the  death  of  the  paiij 
making  it,  is  not  within  the  subdivision  of  the  statute  of  frauds  requiring 
contracts  not  to  be  performed  within  a  year  to  be  reduced  to  writings 
because  such  a  contract  mighty  by  the  death  of  the  party,  be  folly  per- 
formed within  one  year. 

MonoN  FOR  JuDoicENT  UPON  Plbadinos  IB  No  Pabt  OF  RiooBiv  unlflsa 
made  so  by  a  bill  of  exceptions,  or  by  the  order  of  the  court.  Iliis  ques- 
tion cannot  be  raised  for  the  first  time  in  an  appellate  court. 

Whbn  Ambnded  Answbb  is  Stbicken  fbom  FiLBs,  Obioznal  Anbwkb 
Stands  as  if  no  amended  answer  had  been  filed. 

Action  on  two  promissory  notes.  The  fSEU^ts  axe  stated  in 
the  opinion. 

L.  0.  Jaeobyy  for  the  appellants. 

Withers  and  Morris^  for  the  appellee. 

By  Court,  Wobden,  J.  This  was  an  action  by  JamieiOD 
against  Hill  and  Jacobs,  upon  two  promissory  notes  given  by 
the  appellants  to  one  Anderson,  and  by  him  indorsed  to  the 
plaintiff.  Trial  by  jury.  Verdict  and  judgment  for  the  plain- 
tiff. The  defendants  appeal  and  assign  eight  errors,  which  will 
be  noticed  in  the  order  in  which  they  are  assigned: 

1.  The  court  erred  in  not  compelling  the  plaintiff  to  make 
true  and  perfect  answers  to  interrogatories  propounded  to  him. 
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If  any  error  was  committed  in  this  respect,  it  was  waived  by 
the  appellants,  as  no  new  trial  was  asked  upon  this  ground: 
Kent  y.  Lawson^  12  Ind.  675  [74  Am.  Dec.  233]  ^ 

2  and  3.  These  assignments  are  based  upon  instructions 
assumed  to  have  been  given  by  the  court  to  the  jury.  No 
instructions  are  in  the  record;  hence  no  question  is  presented 
by  these  assignments. 

4.  The  court  erred  in  striking  the  amended  answer  firom  the 
files. 

The  defendants  filed  an  answer  of  five  paragraphs,  the  third 
of  which  was  afterward  amended,  upon  which  issue  was  taken. 
The  cause  being  about  to  be  continued  at  one  term,  the  defend- 
ants asked  and  obtained  leave  to  amend  their  entire  answer.  At 
the  next  term,  they  filed  their  amended  answer,  which,  on  the 
plaintiff's  motion,  was  stricken  from  the  files;  for  what  reason 
does  not  appear.  A  paper,  purporting  to  be  such  amended 
answer,  is  set  out  in  the  record;  but  it  constitutes  no  part  of 
the  record,  not  having  been  made  such  by  bill  of  exceptions: 
8au7ider$  v.  Heatorij  12  Ind.  20;  Chriaman  v.  MelnCy  6  Id.  487. 
The  rejected  pleading,  not  being  before  us,  we  cannot  notice  it; 
and  therefore  cannot  determine  whether  it  was  such  a  plead- 
ing as  should  or  should  not  have  been  rejected;  but  we  must 
pfesome  in  favor  of  the  ruling  of  the  court  below. 

6.  The  court  erred  in  not  granting  a  new  trial. 

It  is  urged  that  there  should  have  been  a  new  trial,  and 
that  the  verdict  should  have  been  rendered  for  the  defendants, 
because  the  notes  sued  were  given  for  a  consideration  in  part 
Toid  by  the  statute  of  frauds;  and  that  there  could  be  no  ap- 
portionment. The  notes  seem  to  have  been  given  for  musical 
instrumente  sold  by  Anderson  to  the  defendante,  and  the  good- 
will of  the  trade  in  those  instrumente,  before  that  time  carried 
on  by  Anderson,  with  an  alleged  agreement  on  his  part  to  aid 
and  assist  the  defendante  in  the  sale  of  the  instruments;  and 
that  he  would  not  thereafter  sell,  or  aid  in  selling,  such  instru- 
ments, either  for  himself  or  for  others,  except  said  defendants. 
These  stipulations  on  the  part  of  Anderson  forming  an  indefi- 
nite part  of  the  consideration  of  the  notes,  and  being,  as  is 
claimed,  void  by  the  statute  of  frauds,  not  being  in  writing,  it 
is  insisted  that  no  recovery  can  be  had  upon  the  notes  at  all. 
Without  stopping  to  inquire  whether  the  conclusion  follows 
from  the  premises,  we  proceed  to  ascertain  whether  the  stipu- 
lations <m  the  part  of  Anderson  are  within  the  statute  of  frauds. 
We  suppose  reference  is  had  to  that  portion  of  the  statute 
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which  requires  contracts  not  to  be  per&rmed  within  a  year  to 
be  reduced  to  writing. 

The  stipulations  of  Anderson  were  personal,  and  could  de- 
volve no  liability  upon  his  representatives  for  a  breach  after 
his  death.  His  death  would  terminate  the  contract^  however 
soon  after  the  making  thereof  that  event  might  have  happened* 
His  death  might  have  taken  place  within  a  year,  and  in  that 
event  his  contract  might  have  been  fully  performed  within  the 
year.  It  is  clear  enough,  upon  the  authorities,  that  such  a 
contract  is  not  within  the  statute.  Thus  it  is  said  by  a  late 
writer:  ^'A  parol  contract  to  support  a  person  for  a  certain  num- 
ber of  years,  or  to  deliver  goods  at  the  return  of  a  particular 
ship,  is  not  within  the  statute.  For  in  the  one  case,  the  per- 
son may  die  within  a  year,  and  if  supported  under  the  con* 
tract  until  his  death,  the  contract  will  be  fully  performed;  and 
in  the  other  case,  the  ship  may  possibly  return  within  a  year; 
and  though,  in  point  of  fact,  it  remain  abroad  five  years,  that 
can  make  no  difference,  since  it  is  not  understood  that  the 
contract  is  not  to  be  performed  within  the  year:"  Bateman  on 
Commercial  Law,  sec.  209.  Wiggins  v.  Keizer^  6  Ind.  252^  ia 
also  in  point.  We  do  not  perceive  any  particular  in  which 
the  evidence  is  not  sufficient  to  sustain  the  verdict. 

6.  The  court  erred  in  not  pronouncing  judgment  for  the  de* 
fendants,  on  the  state  of  the  pleadings.  We  find  in  the  tran- 
script a  statement  of  the  clerk  that  such  a  motion  was  made 
by  the  defendants,  and  overruled  and  exception  taken.  The 
pleadings  stood  as  follows:  The  defendants  had  filed  an  an- 
swer of  five  paragraphs,  the  first  of  which  was  a  denial,  and 
the  other  four  set  up  affirmative  matter.  The  plaintifif  replied 
in  denial  of  the  latter  four.  Afterward  the  defendant  obtained 
leave  to  amend  their  third  paragraph,  and  upon  the  same  being 
filed  as  amended,  the  plaintiff  replied  thereto  by  way  of  special 
denial,  and  afterward  withdrew  his  special  denial.  In  this 
state  of  the  pleadings,  the  cause  was  tried.  The  question  thus 
arising  is,  whether  the  original  denial  of  the  third  paragraph 
is  to  be  considered  as  remaining,  and  putting  in  issue  the  third 
paragraph  as  amended,  after  a  special  denial  had  been  filed  to 
it  and  withdrawn.  We  see  no  particular  harm  in  permitting 
the  original  denial  to  be  considered  as  traversing  the  amended 
paragraph,  if  the  parties  so  understood  it.  If  the  defendants 
did  not  so  understand  it,  it  is  but  natural  to  suppose  that  they 
would  have  taken  a  rule  to  reply,  or  other  steps  to  put  the 
tause  at  issue,  after  the  withdrawal  of  the  special  deniaL    But 
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decide  notliing  upon  this  question,  as  we  think  it  is  not 
properly  before  ns.  Such  motions  oonstitute  no  part  of  the 
tecordy  unless  made  so  by  bill  of  exceptions,  or  the  order  of  the 
^x>ort:  2  R.  S.,  sec.  569,  p.  159;  Kirby  ▼•  Cannonj  9  Ind.  371; 
Ind.  Dig.,  sec.  497,  p.  692. 

No  bill  of  exceptions  or  order  of  the  court  shows  that  such 
a  motion  was  made,  or  that  the  defendants  sought  in  any  man* 
ner  to  take  advantage,  in  the  court  below,  of  the  alleged  defect; 
and  as  settled  by  repeated  decisions,  they  cannot  raise  the 
question  for  the  first  time  in  this  court. 

7.  The  court  erred  in  admitting  improper  evidence  at  the 
trial.  The  items  of  evidence  pointed  out  in  the  brief  of  coun- 
sel as  objectionable  are  the  protests  of  the  notes  for  non- 
payment; for  the  costs  of  which  they  contend,  and  perhaps 
very  properly,  they  should  not  be  liable.  It  is  a  sufficient  an- 
awer  to  this  assignment  to  say  that  the  record  does  not  show 
that  the  defendants  objected  to  the  introduction  of  the  pro- 
tests; though  it  shows  tiiat  they  did  object  to  the  introduction 
of  the  notes  and  indorsements,  without  assigning  any  reason 
tar  the  objection,  which  was  overruled. 

8.  The  court  erred  in  trying  the  cause  by  a  jury,  when  there 
was  no  issue  made. 

The  appellants  contend  that  when  they,  upon  leave  obtained, 
filed  their  amended  answer,  which  was  stricken  from  the  files, 
the  cause  was  left  without  any  answer,  and  hence  that  there 
was  no  Issue  to  try;  no  pleadings  except  the  complaint.  We 
think  differently.  It  seems  to  us  that  when  the  amended  an- 
swer was  stricken  from  the  files,  the  original  answer  stood  as 
if  no  amended  answer  had  been  filed.  But  were  this  not  so, 
no  advantage  was  sought  to  be  taken,  or  objection  made,  in  the 
court  below,  and  the  objection  cannot  be  successfully  made  for 
the  first  time  here. 

The  judgment  is  affirmed^  with  costs,  and  two  per  cent  dam- 


ApTBLLATB  CklOBT  WILL  KOT  DSOCDB  17FQV   AnifTggrnTT.rrT  QT  RbOOBP  Of 

CcxTBi;  whan  hSU  of  exceptions  does  not  diadoee  its  contents:  Sai^ofrd  v.  How- 
mrdf  6S  Am.  Dea  101,  and  note  108»  showing  that  error  will  not  be  noticed 
^nlwi  ii  is  apparent  from  the  record.  Where  no  bill  of  exceptions  to  the 
opinkn  of  the  trial  jndge  is  taken,  the  question  is  not  properly  before  an 
appeZlate  oonrt  for  its  decision,  and  any  opinion  it  might  express  thereon 
voold  be  extrajndicial:  AUaire  ▼.  Harishomt,  47  Id.  175. 

As  Gkvxbal  Bulk,  No  Quxsnovs  can  bb  CoKsn>KRBD  on  Motion  lox 
Hbw  Tbxal,  except  thoee  that  were  raised  at  the  trial:  i%»<fidk  V.  ftefNtf- 

Hei^  76  Am.  Dec  681. 

▲m.  Dbc  Vou  Lxaxx-^ 
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Ton  ruvGiPAL  case  was  oitbd  in  each  of  the  following  aatfaoritiai  ud  tt 
the  point  itated:  An  agreement  which  may  be  performed  within  a  jear  faj 
the  death  of  a  party  to  the  contract  is  not  affacted  by  that  prcymion  ct  tlftt 
■tatate  of  franda  requiring  contracts  not  to  be  performed  within  a  year  to  b« 
reduced  to  writing:  BeBr,  HewiU't  Ex'ra,  24  Ind.  282;  Froti  t.  Tarr,  63  Id. 
893.  A  promiae  not  to  engage  in  a  rival  bnainess  is  not  within  tiie  stafeote  ei 
fraadi:  Weh  v.  BkodnUf  87  Id.  12.  Unleaa  there  ia  a  bill  of  exe^tioaa 
making  parts  of  a  pleading  stricken  oat  on  motion  a  part  of  the  reoord,  tiM 
qaestions,  as  to  the  correctness  of  the  ruling  of  the  court  below  on  striknig 
out,  cannot  be  considered  by  an  appellate  court:  Magwrt  v.  Smodk,  I  WUa. 
98.  The  same  is  true  where  a  cross-complaint  has  been  so  stricken  out:  Bo" 
her  y.  Arctic  DUchen,  64  Ind.  312.  The  same  is  true  of  any  pleading  wfaicA 
has  been  stricken  out  on  motion.  The  court  cannot  judicially  notice  mevalj 
because  the  derk  has  copied  it  into  the  record.  It  must  be  replaced  in 
reoord  by  bill  of  exceptions:  Sherman  ▼.  Nhotm^  37  Id.  164. 


MoMaHAN   V.    MOBBISOK. 

[16  l2n>IANA,  171] 

LiQiBLATnrB  OoHmrr  to  CtoirsoLiDATioir  or  EznniKo  Oobtoratioiib  km 
Emor  of  dissolving  the  former  corporations,  and  at  the  same  instant  ol 
creating  a  new  corporation,  with  property,  liabilitiea,  and  stookholdfln 
derived  from  the  old,  upon  such  terms  and  conditioiia  as  may  be  pre- 
scribed by  the  act  of  consolidation. 

Ck>BF0RATI0N  MAT  BE  DiSSOLVICD  BY  SURBXNDEB  OV  ITS  FrAKOHISI^  and  Wtk 

acceptance  thereof  by  the  legislature. 

PltaosDENT  Dbbt  Ck>N8TrruTEs  Valuable  OoNsmBRATioN  iob  CoinrxTANGK. 

Owner  or  Pbofebtt  oak  Sell  It  and  Givb  Good  Title  to  Boha  Fiimi 
Pubohaseb  despite  his  creditors,  up  to  the  time  when  they  shall  hMew% 
acquired  a  lien. 

Oreditob  or  Old  Corpobation  '  Taxing  Judgment  on  his  Debt  AOAiNav 
OoNSOLiDATED  Ck>MPANT  iuto  which  the  old  corporation  has  been  merged, 
cannot  enforce  his  judgment  against  real  estate  of  the  old  company  oon- 
Teyed  to  bona  fide  purchasers  before  the  recovery  of  his  judgment. 

The  facts  are  stated  in  the  opinion. 

/.  B.  Julian,  for  the  appellant. 

0.  P.  Morton,  J.  F.  Kibbey,  J.  8.  Newman,  and  J.  P.  SiddaUj 
for  the  appellees. 

By  Court,  Perkins,  J.  On  April  13,  1854,  the  Cincinnati^ 
Newcastle,  and  Michigan  Railroad  Company,  the  Cincinnati, 
Logansport,  and  Chicago  Railway  Company,  and  the  Cincin- 
nati, Cambridge  City,  and  Chicago  Short  Line  Railroad  Coin- 
pany  consolidated  into  a  new  corporation,  styled  the  Cincinnati 
and  Chicago  Railway  Company.  -  As  the  legislature,  by  an 
act,  had  given  its  consent  to  such  consolidation,  the  elDTect  of 
it,  under  the  act  and  terms  of  consolidation,  was  a  dissolution 
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of  the  three  oorporatioiis  named,  and  at  the  same  instant,  the 
creation  of  a  new  corporation,  with  property,  liabilities,  and 
stockholders  derived  from  those  then  passing  out  of  existence. 
A  corporation  may  be  dissolved  by  a  surrender  of  its  fran- 
chisee, and  the  acceptance  of  them  by  the  legislature:  Lav^ 
man  v.  Lebanon  V.  R.  R.  Co.,  80  Pa.  St.  42  [72  Am.  Dec.  685]. 
At  the  date  of  this  consolidation,  the  plaintiff,  McMahan,  had 
a  suit  pending  against  the  Cincinnati  and  Cambridge  City 
company  to  recover  a  demand  that  company  owed  him.  The 
same  company,  at  the  same,  owned  a  piece  of  real  estate  that 
had  been  conveyed  to  it  by  one  John  Hawkins.  But  Mc- 
Mahan, on  the  substitution  of  the  new  company  as  defendant 
in  place  of  the  Cincinnati  and  Cambridge  company,  took  his 
judgment  against  the  new  company,  viz.,  the  Cincinnati  and 
Chicago  company.  This  judgment  he  obtained  on  April  14, 
1856. 

Two  years  before  the  rendition  of  this  judgment,  however, 
the  Cincinnati  and  Chicago  company,  having  succeeded  to 
the  property  of  the  Cincinnati  and  Cambridge  company,  as 
well  as  to  that  of  the  others  consolidating,  had  conveyed  the 
Hawkins  lot  above  mentioned  to  Morrison,  Blanchard,  &  Co., 
to  pay  a  debt  due  to  them,  originally,  from  tho  Cincinnati 
and  Logansport  company. 

McMahan  now  contends  that  this  lot  is  liable  foi  the  debts 
which  were  owing  by  the  Cincinnati  and  Cambridge  company 
at  the  time  of  the  consolidation,  the  lot  being  then  the  prop- 
erty of  that  company;  and  hence,  he  sues  Morrison,  Blanch- 
ard, &  Co.,  the  present  owners  of  the  lot,  to  enforce  payment 
of  his  judgment,  of  which  mention  has  been  made  above. 

The  court  below  sustained  a  demurrer  to  his  complaint,  and 
dismissed  his  suit.  If  the  property  in  the  Hawkins  lot  was 
not  transferred  to  the  new  company  by  the  act  of  consolida- 
tion, it  still  remains  out  of  that  company  and  its  grantees,  and 
this  suit  cannot  be  sustained,  because  it  is  not  against  the 
proper  parties.  But  if  the  property  in  that  lot  wap  transferred 
by  the  act  of  consolidation  to  the  new  company,  then  the  title 
to  it  has  been  conveyed  to  Morrison,  Blanchard,  &  Co.;  and 
the  question  fairly  arises,  whether  it  can  be  made  subject,  in 
the  hands  of  those  grantees,  to  the  debts  formerly  owed  by  the 
Cincinnati  and  Cambridge  company.  Those  grantee  are  bona 
fide  purchasers.  They  had  no  actual  notice  of  the  demand  of 
McMahan.  This  is  conceded.  They  bad  no  constructive 
notice.    McMahan's  pending  suit  was  not  in  relation  to  the 
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Hawkins  lot,  and  hence  was  no  notice  to  any  oi^e  except  % 
party  to  it:  Ind.  Dig.  694;  Ray  v.  Roe,  2  Blackf.  258  [18  Am. 
Dec.  159];  Frakea  v.  Brovon,  2  Id.  295.  A  precedent  debt 
constitutes  a  valuable  consideration  for  a  conveyance:  Wori 
V.  Brayton,  5  Ind.  397.  It  is  not  pretended  that  any  lien  had 
attached  to  the  lot. 

We  have  not  to  consider,  then,  how  the  case  might  stand 
had  this  lot  not  passed  into  the  hands  of  innocent  purchasers: 
See  Wright  v.  Bwady,  11  Ind.  405.  Upon  existing  facts,  the 
case  stands  thus:  On  April  13,  1854,  the  Cincinnati  and  Chi* 
cago  Railroad  Company  owned  a  lot  of  groimd,  and  conveyed 
it  to  a  bona  fide  purchaser.  The  company  was  at  the  time  in 
debt  to  other  persons,  among  them  McMahan.  Two  years 
afterward,  viz.,  on  April  14,  1856,  he  obtained  a  judgment  oo 
his  claim  against  the  company;  and  the  question  is,  Can  he 
enforce  it  against  the  lot  sold  as  above?  The  owner  of  prop> 
erty  can  sell  it  and  give  a  good  title  to  a  bona  fide  purchaser, 
despite  his  creditors,  up  to  the  time  when  they  shall  have 
acquired  a  lien:  McTaggart  v.  Rosey  14  Ind.  230. 

We  do  not  see  that  anything  more  or  less  has  been  done  in 
this  case.  Clark  v.  Rowling,  3  N.  Y.  216  [52  Am.  Dec.  290], 
is  cited  to  show  that  the  court  may  look  behind  the  judgment 
against  the  Cincinnati  and  Chicago  company,  to  see  up<m 
whom  and  what  it  should,  in  equity,  be  executed.  Suppose 
we  admit  the  power;  still,  when  in  the  exercise  of  it,  property, 
as  in  this  case,  is  found  in  the  hands  of  an  honest  purchaser 
for  a  valuable  consideration,  the  court  will  cease  its  action  in 
such  direction:  See  Curran  v.  State  of  ArkaneaSy  15  How.  307; 
and  Am.  Law  Reg.  536. 

As  to  the  rights  of  a  stockholder  dissenting  to  a  consolida- 
tion, see  Lauman  v.  Labanon  V.  R*  R.  Co^  30  Pa.  St.  42  [72 
Am.  Dec.  685]. 

The  judgment  is  affirmed,  with  costs. 

CoBFORATiON  MAT  BB  DissoLVKD  by  a  sumiider  €f  Hi  ootponta  rig^ite 
Slot  V.  Bloom,  10  Am.  Dec.  273. 

COBPOKATIOK  CANNOT  CONSOUBATB  WITH  AKOTKKE  OOBFOBATIOir  WlthOttt 

legislative  authority:  See  LauTnan  ▼.  LdHMon  VaUejf  B.  R,  Cb.»  72  Am.  Decu 
695;  SiaU  ▼.  Bailey,  ante,  p.  406. 

Pbboedxnt  Debt  ab  Valuablx  Ck)Nsn>KBATioir:  See  note  to  B«qf  ▼.  Cod-^ 
dinyUm,  9  Azn.  Dec  272;  note  to  Loehoood  ▼.  Batea^  12  Id.  136;  note  te 
Earneit  ▼.  Parke,  27  IcL  288;  note  to  Bank  qf  SL  Albam  ▼.  QmUmd^  36  Id. 
668. 

Tftlb  Aoquirbd  bt  Bona  Fipb  Pubchaseb,  for  valuable  coiiBi«LTatioii» 
and  without  notioe  of  oLaims  of  others,  is  good:  HaU  ▼.  Ddaphim^  68 
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Bee.  57»  and  note  64;  Harper  y.  Bibhy  69  Id.  397;  HwOer  ▼.  Lowreiios'* 
AdaCr,  62  Id.  640;  Coiier  y.  Neal,  71  Id.  136 

Ths  pJUJiciPAL  CASB  WIS  coxKD  ih  each  of  the  following  anthoritieey  and  to 
llie  point  stated:  The  questions  arising  in  DUlon  ▼.  Dcrne^  19  Ind.  303,  were 
sinular  to  those  in  the  principal  case,  and  the  judgment  in  the  former 
was  affinned  for  the  reasons  given  in  the  latter.  The  fact  that  a  soit 
Is  pending  against  a  party  does  not  prevent  him  from  conveying  his 
bad,  if  it  be  done  in  good  &ith:  Lowry  v.  Howard^  35  Id.  172;  Sherman 
V.  BajfUmd^  73  Id.  476.  A  conveyance  will  not  be  declared  frandu- 
laQt^  although  made  whan  many  aotioos  are  pending,  if  made  in  good 
luth;  nor  wiU  the  fact  that  actions  are  pending  be  of  itself  sufficient  to 
overthrow  the  conveyaaoe;  but  the  fact  that  an  action  is  pending  is  always 
pn^er  for  the  consideration  of  the  jury,  and  it  is  not  error  to  direct  their  at- 
tention to  it  as  one  of  the  circumstances  usually  attending  a  conveyance 
made  to  defraud  creditors:  Sherman  v.  Hoylandf  wpra,  A  precedent  debt 
ooDstitntes  a  valid  oonsideration  tor  a  conveyance  or  mortgage:  Boans  v. 
Penee,  78  Id.  441.  But  this  doctrine  announced  in  the  principal  case  has 
been  modified  by  the  subsequent  cases  of  Buaenbarhe  v.  Ramey^  53  Id.  499, 
jnd  OUduitt  v.  Qimgh,  63  Id.  576,  in  favor  of  the  equities  of  third  parties.  It 
■mst  not  be  understood  from  these  cases,  however,  that  a  debtor  may  avoid 
a  oooveyance  or  mortgage  given  for  an  antecedent  debt;  or  if  he  has  indorsed 
notes  to  his  creditor  as  collateral  security  ^or  a  pre-existing  debt,  that 
lie  may  at  pleasure  repudiate  the  transaction  and  reclaim  such  collaterals: 
Jfomt  V.  Penee^  wpra;  see  also  RuberUon  v.  Candle,  67  Id.  420.  The  court  in 
OUekriai  v.  Oavghf  63  Id.  584,  was  asked  to  reconsider  the  doctrine  approved 
In  the  principal  case  and  otfaersy  that  a  mortgage  of  real  estate,  given  to  se- 
a  precedent  debt»  is  founded  upon  a  valuable  consideration.    These 

said  the  court,  have  never  been  expressly  overruled  on  this  point,  but 
Hiat  the  later  case  of  Bu9enbrahe  v.  Barney,  supra,  so  modified  them  as  to 

t  to  a  virtual  overruling  of  previous  cases  on  this  point.  In  the  case  of 
V.  Barney,  empra,  it  was  held,  in  substance,  and  the  court  in  OU' 
tiHti  V.  Oouf^  wpra,  thought  it  oorrect,  that  the  mortgagee  who  takes  a 
mortgage  to  secure  a  pre-existing  debt,  the  time  of  payment  not  being  ez- 
tided,  or  no  securities  being  surrendored,  or  nothing  of  value  being  parted 
withy  is  not  a  purchaser  for  a  valuable  consideration,  within  the  meaning  of 
that  espression  as  used  in  the  law.  Numerous  cases  were  cited  in  support 
of  this  view.  In  a  late  case,  however,  the  court  said  that  OUekriee  v.  Gough, 
mpra^  and  other  similar  cases,  are  understood  to  hold  that  a  pre-existing 
M4  is  not  such  a  consideration  as  will  make  a  purchaser  a  bona  fide  one  in 
sudi  A  sense  as  to  cut  off  prior  equities;  and  that  they  are  not  understood  to 
hold  that  an  antecedent  debt  may  not  constitute  a  valuable  consideration. 
*'  We  have  no  doubt  that  an  antecedent  debt  is  a  valuable  consideration,  and 
thai  it  will  support  a  mortgage  or  other  contract:  IxMOuun  v.  MiUer,  85  Ind. 
163.  The  trouble  seems  to  arise  in  discrimiuatiTig  and  plainly  indicating  the 
line  between  cases  where  a  precedent  debt  is  relied  upon  to  support  a  con- 
teaet  between  the  parties^  and  those  where  it  is  relied  upon  to  defeat  a  prior 
mpdtyi  PekryY.  Ambneker,  100  Id.  514.  So  in  BoSng  v.  BoweU,  93  Id.  339, 
the  eoort  quotes  from  Mr.  Bump  on  fraudulent  conveyances  as  follows: 
'When  a  transfar,  however,  is  made  to  a  creditor,  his  equity  is  the  same  as 
that  of  the  others,  and  he  !■  entitled  to  the  benefit  of  the  universal  rule,  that 
whore  the  equities  are  equal  the  l^gal  titie  must  prevaiL  An  existing  in* 
dsbtedneos  is^  therefore,  a  good  consideration  within  the  proviso  which  savee 
•hs  ri^ts  ai  bona  fide  purchasers.    There  being  no  equity  prior  to  that  o# 
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the  sendee,  th«  naoenity  whieh  oalli  for  a  new  oofosideimtuBi  in  other  caoee 
does  not  exist.'  •  •  •  •  This,"  said  the  oonrt^  "is  the  role  of  our  conrt,"  citing 
the  principal  case  among  others.  "The  doctrine  of  theee  cases,"  said  the 
oonrty  "has  not  been  changed,  although  some  of  the  expreasicms  in  one  of 
the  opinions  have  been  modified,"  citing  OUckrui  v.  Oough,  supreu  A  county, 
haring  authority  by  the  proper  vote  to  take  stock  in  one  railroad  company, 
has  no  rights  without  another  rote,  to  subscribe  for  stock  in  a  consolidated 
company  formed  by  the  railroad  voted  for  and  another  corporation,  when  the 
tnbQcription  had  not  been  made  to  the  original  company.  The  consolidated 
company,  iu  such  a  case,  cannot  enforce  the  subscription  and  issue  of  aid 
bonds;  and  notice  of  these  facts  appearing  upon  the  face  of  the  bonds,  there 
can  be  no  such  thing  as  an  innocent  holder,  but  the  purchaser  takes  them 
with  actual  notice  of  the  illegality,  and  stands  in  the  same  relation  to  them 
as  the  payee,  the  railroad  company,  to  which  they  were  issued:  CU^  qf  Mount 
Vernon  v.  Hcvey,  62  Ind.  569. 

OoNsoLiDATiOK  OF  OoBFOBATiONS.— 1.  DxrariTiON  OF.— In  State  ▼.  Baikif, 
ante,  p.  405,  and  Lauman  v.  Lebcmon  Valley  R,  R,  Co,,  20  Pa.  St.  42,  the  term 
"consolidation,"  as  applied  to  corporations  in  the  law  of  this  country,  is  "a 
surrender  of  the  old  charters  by  companies,  the  acceptance  thereof  by  the 
legislature,  and  the  formation  of  a  new  corporation  out  of  such  portions  of 
the  old  as  enter  iuto  the  new."  That  the  legislature  may  incorporate  a  new 
and  distinct  corporation  out  of  two  or  more  previously  existing  corporations, 
and  that  its  powers  and  privileges  may  be  designated  by  reference  to  the 
charters  of  other  companies  as  well  as  by  special  enumeration,  see  principal 
case;  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Stale  v.  Maine  CenL  R.  R.  Co.,  66 
Me.  500.  The  effect  of  consolidation,  as  stated  in  the  principal  case,  works 
a  "dissolution  of  the  corporations  previously  existing,  and  at  the  same  in- 
stant, the  creation  of  a  new  corporation,  with  property,  liabilities,  and  stock- 
holders derived  from  those  then  passing  out  of  existence:  MiUer  <ind  Min, 
R.  R,  Co,  V.  Laneaeter,  5  Coldw.  614;  and  the  principal  case  is  cited  to  this 
point  in  Clearwaier  v.  MeredUh,  1  Wall.  40;  Mowrey  v.  IndUmapoUa  etc,  R,  R. 
Co,,  4  Biss.  85;  State  v.  Maine  Cent,  R,  R.  Co,,  66  Me.  500;  Shielda  v.  Ohio, 
95  U.  S.  324;  Railroad  Co,  v.  Oeorgia,  98  Id.  363.  In  England,  the  term 
"amalgamation "  is  used  instead  of  "consolidation; "  and  an  amalgamation 
is  assumed  to  be  where  the  existing  companies  agree  to  abandon  their  respect- 
ive articles  of  association  and  regulations,  and  to  register  themselves  under 
new  articles  as  one  body.  This  would  be  a  new  company  formed  by  the  coali- 
tion or  amalgamation  of  the  companies  previously  existing:  In  re  Bank  rf 
Hindustan,  etc,  2  Hen.  &  M.  666.  This  definition  is  supported  by  CUnek  v„ 
Financial  Corp,,  L.  R.  4Ch.  App.  117;  In  re  Ehnpire  Aeeuranee  Corp,,  L.  R.  4 
Eq.  341.  So  in  Missouri  an  amalgamation  implies  such  a  consolidation  as  to 
reduce  the  companies  to  a  common  interest:  Powell  v.  North  Mo,  R.  R,  Co., 
i2  Mo.  63.  In  this  case,  it  was  also  held  that  where  several  railroad  oompa- 
oies  were,  by  virtue  of  the  act  of  union,  "  merged  in  and  constituted  one 
body  corporate,"  under  the  name  of  one  of  them,  and  all  were  continued  in 
txistence,  it  was  treated  as  a  consolidation.  But  where,  by  the  very  terms 
of  the  statute  and  the  deed,  the  first  corporation  was  extinguished,  and  the 
second  only  continued  to  exist,  the  case  is  not  one  of  mere  consolidation  or 
amalgamation:  Id. 

2.  PowKR  TO  GoiraoiJDATB. — ^The  power  of  the  legislature  to  confer  au- 
thority upon  existing  companies  to  consolidate  or  amalgamate  is  unquestioned: 
Clearwater  v.  Meredith,  1  WalL  39;  Bloick  v.  DeUxware  eU,  Canal  Co.,  22  N.  J. 
Eq.  130;  &  C,  24  Id.  455;  Clinch  v.  Financial  Corp,,  L.  R.  6  Eq.  45a    Id 
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fact,  withont  soeb  authority,  corporations  organized  separately  could  not 
meige  and  coDadidato  their  interests:  Clearufeatlter  v.  Meredith,  1  WaU.  89. 
This  anthority  may  be  conferred  in  the  original  charters:  Nugent  v.  Supers 
OTfon^  19  Id.  249;  or  by  the  provisions  of  a  general  or  special  act  of  the  legis- 
lature passed  prior  to  consolidation,  and  after  the  organization  of  the  original 
corporations:  Bishop  ▼.  Brainerd,  28  Conn.  289;  Blads  ▼.  Delaware  etc.  Canal 
Co.,  22  K.  J.  Eq.  130;  S.  C.,  24  Id.  455;  SouthdU  v.  British  Mut,  L,  Ins. 
Soe.,  L.  R.  11  Eq.  65;  or  even  by  the  express  sanction  of  an  nnauthorized 
agreement  to  consolidate:  MeAuley  ▼.  ColumJbua  etc  Cent,  R*y  Co,,  83111.  348; 
Mead  ▼.  Ifeto  Torh  etc  and  Northern  E,  R,  Cos.,  45  Ck>nn.  199.  Wliere  two 
separate  corporations  axe  created  to  bnild  railroads,  they  have  no  right,  with- 
ont authority,  to  unite  and  conduct  their  business  under  one  management; 
nor  have  they  a  right  to  establish  a  steamboat  line,  to  run  in  connection  with 
the  railroads:  Pearce  v.  Madison  etc.  and  Peru  etc  B.  B,  Cos.,  21  How.  441. 
Such  oansolidatioin  cannot  be  rendered  effective  and  valid  without  the  assent 
of  the  legislature^  either  by  express  grant  or  necessary  implication:  Fisher  v. 
BvanniiUe  etc  B,  B,  CCf  7  Ind.  407.  A  railway  company,  associating,  ally- 
ing, and  connecting  itself  with  another,  does  not  thereby  become  equitably 
"  amalgamated  "  with  it.  An  agreement  to  amalgamate,  as  from  a  time  pas^ 
may  possibly,  in  equity,  amount  to  amalgamation;  but  an  agreement  to  do 
■o  at  a  future  period  will  not,  until  that  period  arrives:  Shrewsbury  and  B, 
ffy  Co.  V.  Stour  Valley  B'y  Co.,  2  DeG.  M.  ft  O.  866.  In  the  absence  of 
aothority  clearly  conferred,  the  amalgamation  of  companies  is  an  act  beyond 
the  scope  of  their  powers,  not  only  of  the  directors  but  of  the  companys 
Charlton  t.  Newcastle  etc  IVy  Co.  and  N.  E.  etc  B*y  Co.,  5  Jur.,  N.  S.,  1096r 
BlateVord  v.  Boss,  5  Abb.  Pr.,  N.  S.,  434;  S.  0.,  54  Barb.  42.  A  singU 
shareholder  may  therefore  apply  for  and  obtain  an  injunction  restraining  hia 
company  from  carrying  into  effect  an  agreement  with  another  company  to 
amalgamate  their  lines,  where  the  legislative  sanction  for  such  an  act  has  not 
been  obtained:  Charlton  v.  Newcastle  etc  B'y  Co.  and  N.  B.  etc  B'y  Co.,  6 
Jur.,  N.  S.,  1096;  Watson  v.  Barlem  and  N.  T.  Nav.  Co.,  52  How.  Plr.  348| 
BlaUHford  v.  Boss,  54  Barb.  42;  S.  C,  5  Abb.  Pr.,  N.  S.,  434. 

8.  Statdtobt  Powkb  to  Oonbolidatb,  how  CoNflTBUXD.— Where  power 
as  given  by  statute  to  one  railroad  company  to  consolidate  with  any  other, 
whatever  other  corporation  it  selects  for  a  union,  and  finds  willing  to  join  it^ 
has  power  to  unite  with  it,  although  such  other  corporation  is  not  named  in 
the  statute:  In  re  Prospect  Park  etc,  67  N.  T.  371.  Where  a  Masonic  lodge 
was  in  existence  before  the  organization,  under  statu^,  of  a  corporation  of 
the  same  name  borne  by  said  lodge,  the  lodge  is  not  merged  in  the  corporation: 
Mason  v.  Finch,  28  Mich.  282.  Under  the  Pennsylvania  statute,  one  railroad 
company  may  be  formed  by  the  consolidation  of  several,  and  constitute  a 
l^gal  incorporation  by  filing  its  certificate  of  consolidation  with  the  secretary  of 
ctato:  Commonwealth  v.  Atlantic  etc.  B'y,  53  Pa.  St  19.  So^  in  Indiana.  Under 
the  statutes  of  that  state,  railroad  coiporations  may  acquire  by  purchase,  or 
oonsoUdate  with,  other  or  intersecting  lines;  and  the  organization  of  a  rail- 
road corporation,  with  the  view  of  ultimately  consolidating,  upon  equi- 
table terms  and  in  accordance  with  the  provisions  of  the  statute,  with  one 
already  existing,  is  not  against  public  policy:  Hill  v.  Nisbet,  100  Ind.  341. 
And  in  the  same  state  it  is  held  that  a  railroad  company,  having  power  to 
consolidato  with  connecting  or  intersecting  lines,  may,  under  the  statute, 
with  a  view  to  accomplishing  such  consolidation  and  carrying  out  the  object 
for  which  it  was  created,  purchase  the  stock  of  such  other  roads.  There  can 
W  no  valid  action  as  a  consolidated  corporation  until  conditions  precedent^ 
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required  by  statate,  hare  been  complied  with:  Mansjieid  etc  R,  R,Co,  ▼. 
DrMoer,  90  Mioh.  124;  JSaOe  ▼.  Jfic^an  Air  Line  R.  R.  Co.,  35  Id.  247. 
Bat  in  some  of  the  etatee,  particnlarly  in  Elinoie,  great  liberality  ia  exercind 
in  regard  to  contracts  for  consolidation  between  different  railroad  companies: 
Drinpfd  y.  Ohio  and  iftM.  R^y  Co.,  8  Rep.  G41.  As  to  effect  of  ooosolidatiflft 
on  previons  vote,  see  Barshman  ▼.  Baieg  Co.,  3  DilL  150. 

4.  AaaENT  of  Stooxholdebs.— The  general  role  is,  that  the  consent  of  erety 
stockholder  is  necessary  for  consolidation,  and  those  who  dissent  cannot  be 
oompelled  to  assent:  HamiUon  MuL  Ins,  Co.  v.  Hdbari,  2  Gray,  543;  Qardnttr 
T.  HamiUon  Ins.  Co.,  33  K.  Y.  421;  Mowrey  v.  Indianapolis  etc  R.  R.  Co.,  4 
Bias.  78;  BIaicl{/ord  ▼.  Ross,  5  Abb.  Pr.,  N.  S.,  441|  S.  C,  54  Barb.  42;  Chap- 
mom  y.  Moui  River  etc  R.  R.  Cos.,  6  Ohio  St  119;  In  re  Empire  Asswranes 
Corp.,  L.  R  4  Eq.  341;  Mowrey  v.  IndkmapoUs,  4  Biss.  86;  Black  y.  DeJUnoars 
etc  Canal  Co.,  24  K.  J.  Eq.  465.  In  conferring  anthority  to  consolidate  CQr> 
porations,  the  legislators  neyer  intended  to  compel  a  dissenting  stockholdor 
to  transfer  his  interest,  because  a  majority  of  the  stockholders  consented  to^ 
the  consolidation.  Such  legislation  wonld  impair  the  obligation  of  contractSi 
and  therefore  be  inyalid.  Ck>n8eqnently,  there  is  no  power  to  force  a  stock- 
holder of  the  old  corporation  to  join  the  new  corporation,  and  to  reoetye  stock 
in  it  on  the  surrender  of  his  stock  in  the  old  company:  Ckarvjeathar  y.  Meredith, 
1  Wall.  39,  41 ;  Oardnsr  y.  EamiUon,  33  N.  Y.  421.  A  dissenting  stockholder 
in  an  old  railroad  corporation  is  entitled  to  an  injunction  to  preyent  its  con- 
Bolidation  with  another  company:  Mowrey  y.  Indianapolis  etc  R.  R.  Co.,  4- 
Biss.  78.  A  consolidation  without  his  consent  relieyes  him  from  liability  on 
his  subscription,  or  entitles  him  to  recoyer  interest:  Illinois  etc  R.  R,Co.  y. 
Cook,  29  HI.  237;  Lauman  y.  LAamon  Valley  R.  R.  Co.,  30  Pa.  St.  42;  Gard- 
tier  y.  Hamilton,  33  N.  Y.  421;  M%dlomd  G.  W.  R'y  y.  Leech,  3  H.  of  L.  872; 
Cork  etc  R*y  Co.  y.  Paterson,  18  Com.  B.  414.  A  consolidation,  eyen  when 
authorized  by  statute,  but  without  the  consent  of  the  stockholders,  discharges- 
the  stockholders  not  consenting  from  the  payment  of  subaciiptions:  McCray- 
▼.  Junction  R.  R.  Co.,  9  Ind.  359;  and  the  fact  that  the  consolidated  company 
bears  the  same  name  as  the  original  company  to  which  the  subscription  wa» 
made  will  not  change  this  role:  ShelbyviUe  etc  TSimpike  Co.  y.  Barnes,  42  Id. 
498.  A  subscription,  howeyer,  to  stock  in  the  new  corporation  formed  by 
the  consolidation  of  two  old  ones  may  be  deemed  a  consent  to  the  consolida- 
tion: Fisher  r.  EvansniUs  etc  R.  R.  Co.,  7  Id.  407;  and  if,  at  the  time  of  sub- 
scribing, the  subscriber  knows  that  a  consolidation  may  take  place,  as  where 
authority  to  consolidate  is  giyen  in  the  charter,  or  in  the  legislatiye  act  passed 
before  the  subscription,  he  will  be  bound:  Hamna  y.  Cineinnati  etc  R.  R.  Co., 
20  Id.  30;  Nugent  y.  Supervisors,  19  WalL  251;  though  the  consolidation  took 
place  without  his  knowledge  or  consent:  See  case  last  cited,  and  numenma 
citations  therein.  The  legislature  may,  by  the  exercise  of  the  right  of  eminent 
domain,  grant  authority  to  corporations  haying  duties  to  perform  to  the  pub- 
lic, to  consolidate  without  the  consent  of  stockholders.  Thus  the  legislature 
may,  when  public  necessity  requires  it,  grant  authority  to  consolidate  exit- 
ing connected  railroad  routes,  if  they  proyide  a  just  compensation  for  tfae- 
shares  of  such  stockholders  as  dissent:  Black  y.  Delaware  etc,  24  K.  J.  Eq. 
455.  And  where  no  proyision  is  made  for  a  just  compensation  for  the  shares 
of  dissenting  stockholders,  they  can  enjoin  tiie  consolidation  until  such  com- 
pensation is  made:  Lauman  y.  Lebanon  Valley  R.  R.  Co.,  30  Fa.  St  42^ 
Mowrey  y.  Indianapolis  etc  R.  R.  Co.,  4  Biss.  85. 

5.  EmcT  OF  OoNMLiDATiON.— 1.  Ejffect  on  PrtvknUly  Existing  Compomss,-^ 
Ihe  effect  of  consolidation  upon  former  companies,  except  so  far  as  the  eon* 
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tnry  may  be  provided  by  the  ttatate  anthoriang  consolidatioii,  la,  as  a  gen- 
«fal  mle,  to  diasolTeall  the  old  oorporationay  and  to  create  a  new  one  aBwiming 
Hw  liabilities^  and  sacoeeding  to  the  rights  of  the  old  companies:  See  principal 
case;  Pome  y.  LaJoe  Brie  etc  R.  R.  Co,,  31  Ind.  283;  MUJer  ami  Min.  R.  R. 
CtK  ▼.  Lamoaeler,  5  Cddw.  614;  Zimmer  v.  Stale,  30  Ark.  677;  R<ibertKn  ▼. 
Gtff  </  Roei/ord,  21  HL  451;  State  ▼.  Maine  CenL  R.  R.  Co.,  66  Me.  500; 
SkkltUY.  Ohio,  95  U.  &  325;  Railroad  Co.  v.  Maine,  96  Id.  499;  Railroad  Co. 
▼.  6torpi<  98  Id.  363.  "Bat  bx  Ceniral  R.  R.  etc.  v.  Georgia,  92  Id.  66S,  it  was 
held  that  the  consolidatian  d  two  railroad  companies  did  not  necessarily 
work  a  diasolntion  of  both  and  the  creation  of  a  new  corporation;  and  that 
whether  soch  would  be  its  efifoct  depended  upon  the  legidative  intent  mani- 
fssted  in  tiie  statate  nnder  which  the  consolidation  took  place.  Bat  the  new 
company,  unless  restricted  by  the  law  nnder  which  the  consolidation  takes 
place,  sacceeds  to  all  the  rights  and  liabilitiee  of  the  former  companies:  Ztm- 
BMr  ▼.  State,  30  Ark.  677;  Thompeon  ▼.  Abbott,  61  Mo.  176;  Chicagoeic.  R,  R. 
Cok  ▼.  Mqfitt,  75  SL  524.  The  new  company  is  liable  for  the  wrongful  acta 
of  the  companies  consolidated:  See  case  last  dted.  The  effect  of  a  charter 
prorision  anthorising  consolidation  is  to  constitate  a  contract  between  the 
state  and  the  corporation  which  cannot  be  impaired  by  subsequent  legislation: 
Zimmer  ▼.  State,  30  Ark.  677.  An  act  which  provided  that  the  new  corpora- 
tion was  to  "have  the  powers,  privileges,  and  immunities  possessed  by  each 
of  the  corporations  "  nnited  in  it,  and  which  had  somewhat  different  powers, 
ele.,  was  oooatmed  so  as  to  give  the  new  oorporatiou  only  the  privileges, 
powers,  and  immunities,  which  the  corporation  with  the  fewest  privileges, 
powen,  and  immunities  possessed,  and  which  were  common  to  all:  State  v. 
ifaiaeCSBat.i2.  J?.,66Me.4S8.  Where  sepsiate  statutes  are  passed  authorizing 
the  evsctioii  of  a  boom,  they  must  be  interpreted  separately  though  both  be- 
eonie  the  psoperty  of  one  company;  and  an  act  consolidating  the  two  boom 
enmpanies  will  not  change  the  liability  of  either  under  its  act  of  incorpora- 
ticn  to  deliver  logs  at  its  own  boom,  the  boom  in  which  they  were  caught: 
OofUd  V.  Lamgdom,  43  Pa.  St.  365.  The  presumption  is,  where  two  companies 
are  onnsdlidated,  that  each  of  them  will  be  respectively  held  with  the  privi- 
leges sad  burdens  originally  attarhing  thereto^  unless  the  contrary  is  ex- 
ftesBsd:  TWiMson  ▼.  Bratidk,  15  Wall.  460.  For  other  cases  on  this  point, 
9mNet9Jeroe^ete.R'jfCo.Y.Strait,Z5'S.J.lu232;  Fielder  y.  New  York  etc. 
i2.J!Lax,46N.Y.  644;  InreRome^  W.,4Sf  O.  R^y  Co.  r.  Ontario  etc.  R.R.  Co., 
16  Hmi,  445;  Railroad  Co.  v.  Maine,  96  U.  S.  499;  Phila.  etc.  R.  R.  Co.  v. 
Mmylamd,  10  How.  876.  Where  a  general  law  reserved  to  the  legislature  the 
right  to  alter  or  repeal  all  corporate  charters,  and  a  new  corporation  waa 
fonned  by  the  oousolidation  of  two  companies  which  were  chartered  before 
Ihs  passage  of  this  law,  but  which  were  not  consolidated  until  afterwards,  it 
was  held  that  the  two  corporations  came  into  existence  subject  to  such  gen- 
ial Uw:  SUeldar.  Ohio,  95  U.  S.  319. 

2,  Sjfeet  mpon  Property  qf  PremouBly  Sdeting  Compamei. — ^Where  one  oor- 
figation  goes  entirely  out  of  existence  by  being  consolidated  or  merged  into 
■nothsr,  and  no  anangements  are  made  respecting  the  property  and  liabili- 
ties of  the  eztingaished  corporation,  the  newly  created  one  will  be  entitied 
fee  all  the  property:  l%mp9on  ▼.  Abbott,  61  Mo.  176.  Thus  the  new  corpora- 
tion may  lawfully  nse  a  patented  axle-box  which  both  the  old  corporationa 
had  bean  licensed  to  use:  Lighimer  v.  Boiton  etc  R.  R.  Co.,  1  Low.  338.  So 
the  n^A  to  railxoad-aid  subscriptioos  from  towns  and  conntiea  passes,  with 
sttNr  n^^Aa  and  privileges,  into  the  new  oonditions  of  existence  which  are 
by  f  iriae  ei  a  consolidation  of  railroad  companiee:  ComUyqfScotkmd 
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▼.  Thomas,  94  U.  8.  682;  State  ▼.  Orem  Co.,  64  Ma  640;  Nuffrnt  ▼.  Super' 
viaon,  19  WalL  241;  S.  C.,  3  Bin.  106.  A  new  oorporatioii,  howerar,  cao- 
not  be  ooniidered  a  parchaaer  in  good  faith  for  yalue,  where  it  takes  tlM 
property  of  the  old  oompony  subject  to  eiistiiig  liens,  bat  where  no  monay 
was  paid  by  either  party:  The  Key  CUy,  14  WalL  053.  So  where  the  in- 
debtedness of  an  old  company  has  not  ripened  into  a  lien,  the  effect  of  coo* 
solidation  with  another  is  to  release  the  former  of  all  indebtedness  where  the 
latter  beoomes  the  proprietor  of  the  property  and  franchises  of  the  f onner: 
Bn^tU  y.  OretU  W.  R.  R,  Co,,  25  HL  353.  By  the  old  oonunon  law,  the  dis- 
solation  of  a  corporation  extinguished  its  debts;  but  courts  of  equity  will,  in 
such  cases,  consider  the  property  and  effects  as  a  trust  fund  for  the  paymsnl 
of  creditors  and  for  the  shareholders,  no  matter  into  whose  hands  they  may 
go:  Powea  ▼.  Nofih  Mo,  B.  B.  Co.,  42  Mo.  63. 

3.  S^ett  a$  to  LktUUtiee  qfNew  CompaiKy, — ^Where  two  or  more  companisi 
have  consolidated,  the  new  one  may  enforce  the  rights  of  the  old  ones:  (7m- 
vtrmlbf  KifVUetcyr.  BaaBter'e  Estate,  42  Vt  99;  but  it  is  also  subject  to  their 
liabilities:  PrmOy  ▼.  Lake  Share  etc.  B'y  Co,,  62  N.  T.  363;  Matdgomerif  ami 
W.  P»B.B.  C0.Y.  Boring,  61  Q^S82;  JBatOH and BTamilion B. B, Co. t.  ffmU, 
20Ind.457;  Jndiainapolia  etc.  B.  B.  Co.  y.  Jones,  29  Id.  466.    The  fact  of  con- 
solidation of  itself  implies,  as  between  the  companies,  an  acceptance  by  ths 
new  company  of  the  rights  and  liabilities  of  the  old  ones  to  the  extent  di- 
rected by  the  act  authorixing  the  consolidation:  JftOsr  and  Jitss,  B.B.Cs.t. 
Lancaster,  6  Cddw.  614    Where  a  railroad  company,  after  the  execntion  of 
promissory  notes,  is  consolidated  with  another  company,  and  the  newly 
formed  company  assumes  a  new  name,  it  may  be  sued  by  the  name  thus  sth 
sumed,  and  it  will  be  estopped  from  denying  the  name  by  which  it  is  sued: 
Cohmbus  etc  CenL  B'y  Co.  r.  SJadmore,  09  SL  606.    So  where  the  artidss 
of  consolidation  of  two  railway  companies  proyided  that  the  new  company 
should  assume  the  debts  and  liabilities  of  the  old  companies,  and  should 
assume  and  carry  out  all  their  unexecuted  contracts,  and  the  act  of  the  logis" 
lature,  ratifying  and  confirming  the  consolidation,  saved  the  rights  and  reme- 
dies of  creditors,  it  was  held  that  a  person  perf onning  labor  under  a  contract 
with  one  of  the  old  companies  might  maintain  an  action  against  the  new  com- 
pany to  recover  whatever  sum  was  due  him  upon  his  contract:   Western  IT. 
B,  B,  Co.  V.  Smith,  76  HL  496;  and  see  Philadelphia  etc.  B.  B.  Co.  v.  Howerd, 
13  How.  307.    Where  two  railroad  corporations  have  been  consolidated,  an 
action  for  damages  slso  lies  sgainst  one  of  the  old  companies  for  perNoal 
injuries  causing  death,  and  which  resulted  from  the  wrongful  act  of  one  of  the 
old  companies:  Warren  v.  Mobile  etc.  B.  B.  Co.,  49  Ala.  582.     In  this  cooneo- 
tion,  see  MiUer  v.  National  Steamship  Co.,  07  Barb.  285.    Acts  anthorixing 
consolidation  generally  provide,  however,  for  the  continuance  of  the  separate 
existence  of  the  old  companies,  so  far  as  outstanding  obligations  to  third  per- 
sons are  concerned:  Boone  on  Corporations,  sec  191,  and  cases  and  statutes 
there  cited.    Such  provisions  include  obligations  arising  out  of  torts:  Ses 
Warren  v.  Mobile  etc.  B»  B.  Co.,  supra;  Selma,  Borne,  etc.  B.  B,  Co.  v.  Harbis, 
40  Oa.  700.    Consolidation  does  not  extinguish  the  liability  of  old  oompaniei 
upon  suits  which  were  commenced  prim:  to  their  amalgamation:  Baltimon 
de.  i?.  A.  Co.  Y.  ifuMelman,  2  Grant,  348;  Prtmiy  r.  Lake  Shore  etc  B'yCo.,S& 
ISl.  Y.  263;  Shaekl^ord Y. Missise^ CenL B.B.  Co.,  62  Mim.  169.    Butchoses 
in  action  transferred  to  the  newly  created  company  may  be  enforced  by  it  in  iti 
own  name:  Cmnberland  Colleger.  Ish,  22  Cal.  041;  Miller  ami  JUssissippi  R.  A 
Co.  V.  Lancaster,  6  Coldw.  614;  University  qf  Vermont  v.  Baoeters  Estate,  42  Vt 
99.   The  new  company,  however,  is  liable  for  the  debts  of  each  of  the  origiiuJ 
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ooBpuiiM:  Oobunlm  etc,  CenL  R'y  Co.  ▼.  Powell,  40  IndL  37.  On  the  oth«r 
bandy  it  may  compromiM  and  settle  claims  against  the  old  companies,  and 
anstain  an  action  to  enforce  the  settlement:  Paine  v.  Lake  Erie  etc  R,  R.  Co,, 
31  Id.  283.  Where  two  or  more  railroad  corporations  are  consolidated,  and 
the  new  corporation  thns  formed  assumes  the  debts  and  obligations  of  the 
original  companies,  the  official  representatives  individually  of  the  new  organi- 
sation are  not  necessary  or  proper  parties  to  enforce  a  liability  of  one  of  the 
old  companies.  If  the  plainti£f  has  a  cause  of  action,  it  is  against  the  new 
corporation  alone,  and  not  against  its  individual  directors  and  officers:  Cham 
FmderbiU,  62  N.  T.  307. 

6.  Ibtsrstati  Consolidations. — ^There  is  no  legal  difficulty  in  the  way 
of  the  creation  of  a  single  corporation  by  the  concurrent  action  of  two  or  more 
•tatea;  nor  of  the  consolidation  by  one  state  of  two  or  more  corporations, 
wiiere  one  of  them  is  a  foreign  one:  Bishop  v.  Brainerd,  28  Conn.  289.  So  in 
Railroad  Co,  v.  Harris,  12  Wall.  82,  the  court  said:  "  We  see  no  reason  why 
«0vonl  states  cannot,  by  competent  legislation,  unite  in  creating  the  same 
oorpMatioo,  or  in  combining  several  pre-existing  corporations  into  a  single 
ooe:"  See  Baiom  eCe.  R.  R.  Co,  v.  Hunt,  20  Ind.  457;  Ohio  and  Miss.  R,  R, 
Co,  ▼.  Wheeler,  1  Blackf.  286;  RaOway  Co.  v.  Wlatton,  13  WalL  270.  But  the 
oooaolidation  of  the  stock  of  two  railroad  companies  of  different  states  does 
•oi  constitute  the  corporations  thus  consolidating  one  corporation  of  both 
ctatos^  or  of  either;  but  the  corporation  of  each  state  continues  a  corporation 
of  the  state  of  its  creation^  although  the  same  persons  as  officers  and  direo- 
tora  manage  and  control  both  corporations  as  one  body.  Such  a  consolida- 
doea  not  convert  the  respective  corporations  into  one  company  in  the 
.y  and  to  the  same  degree  that  might  follow  a  consolidation  of  two 
ipaniea  within  the  same  state.  So  where  two  states  have  each  created  a 
owpmatjon  with  the  same  name,  for  the  same  purposes,  and  composed  of  the 
natoral  persons,  it  must  nevertheless  be  considered  as  a  distinct  ooipo- 
in  each  state:  Racine  and  Miss.  R.  R.  Co,  v.  Farmers*  Loan  etc  Co.,  49 
HL  331,  348;  Ohio  and  Miss,  R,  R.  Co.  v.  Wheeler,  1  Blackf.  297;  Farmm  v. 
JHadbCone  Canal  Corp.,  1  Sumn.  46;  DeHaware  R,  R.  Tax  Case,  18  WalL  206. 
Hie  Maims  of  a  oonaolidated  company  formed  by  the  amalgamation  of  two 
coapanies  of  different  states  is  said  in  Illinois  to  be  "  an  association  incoipo- 
fated  in  and  by  each  of  the  states;  and  when  acting  as  a  corporation  in  either 
of  the  states^  it  acts  under  the  authority  of  the  charter  of  the  state  in  which 
it  is  then  acting,  and  that  only,  the  legislation  of  the  other  state  having  no 
operation  beycod  its  territorial  limits:"  Quincy  Bridge  Co,  v.  Adams  Co.,  88 
lU.  619,  per  Breeae,  J»;  Attom^-Oeneral  v.  Boston  and  Mc  R,  R.,  109  Mass. 
99;  State,  Sasterm  Delaware  etc  Bridge  Co.  v.  Metz,  32  N.  J.  L.  199.  A  cor- 
pomtiop  created  by  concurrent  legislation  of  two  states,  receiving  from  each 
tiM  same  charter  in  legal  effect,  has  a  legal  domicile  in  each  state,  and  may 
lawfnlly  hold  its  meetings  and  transact  incorporate  business  in  either  state: 
Bridge  Co.  v.  Jloyer,  31  Ohio  St  317.  Swayne,  J.,  in  Railroad  Co.  v.  Harris, 
12  WalL  82;  says  that  "  the  jurisdictional  effect  of  the  existence  of  a  consoli- 
4ated  cotpofation,  as  regards  the  federal  courts,  is  the  same  as  that  of  a  oo- 
partaership  of  individual  citixens  residing  in  different  states. "  As  to  validity 
of  aoMndmenta  to  charter  of  corporations  acting  onder  authority  of  two  states^ 
and  as  to  rights  where  the  charter  is  enacted  in  one  state  and  confirmed  in 
another,  see  CUgqf  Ooeingtonr,  Oooingttm  etc  Bridge  Co.,  10  Bush,  69.  "A 
nation,"  says  Bedle,  J.,  in  McGregor  v.  Erie  R'y  Co.,  35  N.  J.  L.  118^ 

nay  have  a  twofold  organization,  and  be,  so  far  as  its  relations  to  state  ia 
both  foreign  and  domestiD.    It  may  have  a  corporate  entity  in 
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«ach  atate^  yet  in  iti  general  dhanotar  be  of  a  Infold  egganiMtiffn;"  See  ■!• 
thoritiea  therein  cited.  The  aabject  of  thia  note  ia  diannaaed  in  Boone  onGor- 
porationBy  aeoa.  185-192,  which  work  haa  been  freely  need  in  the  treatment  id 
the  qneetiana  involved. 


Gbebn  V.  Gbeen. 

Mmi  Fact  that  Matxbialb  abb  FuBinaiEXD  ob  Wobk  Dom  smb  vot 
Alonb  Ck>NSTiTDTB  LiiN,  where  the  statute  providea  that  a  lien  may  be 
acquired  by  filing  a  notice  in  the  recorder's  office. 

Mbohanio's  Libn  vob  Wobk  Done  ob  Matebials  Fubhishkd  in  Ckm- 
STBUCTiON  OF  HousB  DOSS  NOT  "ATTACH  "  ontil  noticc  of  the  inteatioD 
to  hold  the  lien  ia  filed  in  the  recorder's  office  of  the  proper  county, 
where  the  statute  provides  that  such  lien  may  be  "  acquired  "  by  filing 
such  notice.  The  notice,  however,  must  be  filed  within  aizty  days  from 
the  time  the  building  is  completed. 

"AcQViBED  "  Mbans  "ATTACHES  "  in  mechanio'a  lien  law  of  Indiana:  See  2 
R.  S.  1852,  sec.  850,  p.  182. 

Suit  on  note,  and  to  foreclose  a  mortgage.  The  fiftcts  aio 
stated  in  the  opinion. 

R.  Parrettj  for  the  appellant. 

By  Court,  Hanna,  J.  Suit  on  a  note,  and  to  foreclose  a 
mortgage.  One  Monger  was  admitted  to  defend.  He  set  up 
that  in  September,  1859,  he  had  a  lien  on  the  premises  held 
by  this  mortgage  for  materials  furnished  and  work  done  on  a 
house;  and  that  on  November  2d  he  filed  the  same  in  the 
recorder's  office,  and  procured  a  judgment,  upon  which  said 
lands  were  sold,  and  he  became  the  purchaser  thereof.  The 
mortgage  was  admitted  to  have  been  executed  and  recorded 
in  October  of  the  same  year. 

On  the  trial,  the  record  and  deed  in  the  case  of  Monger  v. 
Oreen  was  given  in  evidence.  There  was  also  evidence  that 
the  house  built  by  said  Monger  was  on  the  same  land  mort- 
gaged, and  that  it  was  completed  about  September  4,  1859. 
There  was  no  evidence  as  to  the  amount  due  Monger  for  which 
he  claimed  a  lien,  nor  of  his  notice  of  lien  and  the  recording 
thereof,  other  than  as  contained  in  said  record  of  said  suit 
The  plaintiff  in  the  mortgage  suit  is  not  shown  to  have  been 
a  party  to,  or  to  have  had  notice  of,  that  suit. 

The  finding  was  against  the  plaintiff.  Was  the  evidence 
sufficient?  The  solution  of  this  inquiry  depends  upon  the 
construction  to  be  given  to  the  statute  upon  the  subject  of 
mechanics'  liens. 
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The  first  section  of  that  statute  declares  that  for  materials 
famished  and  work  done,  in  certain  instances,  there  may  be 
a  lien.  The  force  that  should  be  given  to  these  words,  '^  may 
be,"  depends  somewhat  upon  the  context.  By  looking  into 
other  portions  of  the  same  statute,  we  find  that  it  is  provided 
that  a  lien  may  be  acquired  by  filing  a  notice  in  the  recorder's 
office.  It  would  appear,  then,  that  the  mere  fact  that  mate- 
rials are  furnished  or  work  done  does  not  alone  constitute  a 
lien;  but  that  the  party  must,  by  the  notice  so  filed,  declare 
his  intention  of  holding  a  lien  on  the  building,  etc.,  so  con- 
structed. The  party  may  give  this  notice  at  any  time  when 
he  is  prepared  so  to  do,  not  outside  of  sixty  days  after  he  has 
completed  the  building.  The  lien  is  then  ^^ acquired:"  2 
R.  8.  182;  which  we  construe  to  mean,  attaches  from  that 
time.  Under  this  view,  the  evidence  was  insufficient.  The 
mortgage  lien  was  the  oldest. 

The  judgment  is  reversed,  ^with  costs.  Cause  remanded, 
etc. 


MscBAiacB,  TO  PaisKBvi  THsn  LzxN  VOK  Work  Pkbiobmsd,  must  Filb 
Claim  withia  six  mimtht  from  the  completioii  of  the  building:  Bam' 
m^9  Appeal,  27  Am.  Dec  301. 

The  vaacKFAL  case  was  cited  in  each  of  the  following  anthoritiesy  and  to 
the  pdnt  etated:  The  lien  of  a  mechanic  only  takes  e£fect  from  the  time  of 
filing  hie  notice  in  the  recorder's  office:  MUUkin  v,  Armstrong,  17  Ind.  458; 
WaULoT,  WaUen,  Id.  635.  Fomishing  the  materials  or  doing  the  work  does 
not  oonstitate  the  lien.  That  is  done  by  filing  notice  of  an  intention  to  hold 
sach  lien:  Sharpe  ▼.  Clfffbrd,  44  Id.  348.  The  lien  of  a  mechanic  is  statutory, 
and  to  create  and  enforce  it,  the  statute  most  be  complied  with;  and  as 
against  third  persons,  no  material  alterations  can  be  allowed  in  the  notice,  on 
filing  a  complaint  upon  it:  Wade  ▼.  BeUz,  18  Id.  308.  While  street-improve- 
ment work  may  have  been  completed  under  a  contract  therefor,  yet,  under 
a  statute  providing  for  making  estimates  from  time  to  time,  and  that  such 
estimates  shall  be  a  lien,  eta,  a  lien  for  improvements  does  not  attach  to  the 
property  adjoining  such  improved  street  until  the  estimate  is  made,  as  it  is 
the  estimate  which  constitutes  the  lien.  Consequently,  where  a  contract  was 
let  in  June,  and  the  owner  of  a  lot  on  an  improved  street  sold  in  September, 
and  the  estimate  was  not  made  until  October,  the  purchaser  who  has  been 
eompeUed  to  pay  an  assessment  to  save  the  property  from  sale  cannot  recoup 
the  amount  assessed  against  the  property  from  the  purchase-money,  a  portion 
of  which  remained  unpaid.  The  principal  case  was  cited  as  analogous  to  this 
one  in  principle:  Langedak  v.  NidUatu,  38  Id.  291.  The  cases  recognizing  the 
eoaatitationality  of  the  mechanic's  lien  law  of  Indiana  will  be  found  cited  an  i 
referred  to  in  HaU  r,  Bmnte,  20  Id.  305;  and  among  them  the  prindpai  cast 
bated. 
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Hbaston  V.  OmoiNNATi  AND  FoRT  Waynb  R.  R.  Co. 

[16  DfDIANA,  27S.] 
OOUBT   OANNOT    AlTBB    RsOOBB   OF    ITS    PbOOBEDINOS,    BXTT   MAT    OcOOaOg 

Ekbors  8o  that  sach  material  iasaes  may  be  fonned  as  will  aettle  tlM 
pending  controversy. 

OOUBTB  JUDIdALLT  KnOW  WHEN  RaILBOAD  LaW  WuvT  DfTO  BlVBOr. 

OOBPORATION    MAT    SuB    IN    ITB    OOBFORATB   KaMB,    IN    INDIANA,    with0llt 

averring  how  it  became  a  coiporation,  or  that  it  is  each;  sod  a  da£Milk 

or  answer  in  denial  of  the  cause  of  action  admits  the  capacity  of  the 

plaintiff  to  sue. 
Answbb  of  Nul  Tibl  Cobforaxion  mat  bb  Madb  at  Commencembnt  or 

Suit,  but  it  is  only  an  answer  in  abatement,  and  mnst  precede  an  answer 

to  the  merits. 
Answbr  of  Nul  Tibl  Cobforaxion  Puts  in  Issub  the  existence,  de/acto,  of 

a  corporation  under  an  aathority  ■^"*^""'"g  snch  a  coiporatioQ  dejura, 

and  proof  is  limited  to  this  fact. 
Undbb  Answbb  of  Nul  Tibl  Ck>BPORATiON,  Mbbb  iBBBOULABinBa  in  Or- 
ganization cannot  be  shown,  where  there  is  no  defect  of  power. 
Answer  Denting  Exibtencb  of  Ck>RFORATiON  Plaintiff,  which  is  shows 

to  have  once  existed,  should  particularly  set  forth  the  manner  in  which 

the  corporate  powers  ceased. 

PaRTT  to  Ck>NTRAOT  WITH  CORPORATION  DB   FaCIO  IB    ESTOPPBD^  in  a  BOit 

upon  such  contract,  to  deny  its  de  /acto  organisation  at  the  date  of  tba 
contract. 

Pabtt  TO  Contract  with  Pretended  Corporation,  organised  without 
law,  or  under  an  unconstitutional  one,  is  not  estopped  to  deny  its  exist- 
ence  at  the  date  of  the  contract. 

WHKrHER  Plaintiff  is  Corporation  or  Partnebship,  where  the  plain- 
tiff's name  frima  fade  imports  a  corporation,  is  a  questicm  which  majr 
be  raised  by  an  answer  alleging  want  of  parties  in  interest  in  the  suit. 

^DiDER  OF  Stock  to  Subscriber  for  Capital  Stock  of  CbMPANT  is  not 
Necessary  to  entitle  the  company  to  recover  the  amount  subscribed. 

SusTAiNiNo  Challenge  to  Juror  for  Cause  not  rendering  him  legally  in- 
competent, where  the  act  was  done  in  an  effort  to  get  an  impartial  jury, 
and  such  result  was  achieved,  is  not  error  for  which  judgment  wiU  be 
reversed. 

Call  for  Payment  of  Installment  on  Stock  in  Thibtt  Days  from  Datb, 
and  every  thirty  days  thereafter,  Ib  evidenced  by  a  resoluticm  of  the 
board  of  directors  requiring  stockholders  "  to  pay  an  installment  of  ten 
per  cent  every  thirty  days  on  all  cash  subscriptions,  until  the  whole  mb- 
scriptions  are  paid." 

Word  "Month"  and  Words  "Thirtt  Days"  are  Synonymous  Tkbw 
in  the  general  railroad  law  of  Indiana. 

S^OTICE    OR    PER.S0NAL    DEMAND  BEFORE   SUTT   IB  NOT    NbOB88ABT  to  eUsUo 

a  railroad  company  to  recover  instaUments  due  on  stock  subscribed  for, 

under  the  Indiana  railroad  law. 
Subscribers  must  Take   Notice  of  Acts  of  Dirbotobs  as  to  oaUs  fat 

payments  upon  stock  subscribed  for. 
Legal  Notice  that   Installments  on  Railboad  Stock  abb  Dub  am» 

Payable  Consists  in  the  publication  ol  the  notioe^  fizing  the  tine  ol 

payment,  in  a  newspaper  in  each  of  the  oowntiss  tfaraogli  wfaioh  tht  nO> 

road  extends. 
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Fabtt  mat  Dxkand  that  iNSTBUcnoNS  Bx  RxoircED  TO  WBimro,  and  if 

the  oooit  then  give  them  oraUy,  it  is  error;  but  exception  imut  be  taken 

or  the  eiTor  is  waived. 
BzarrsNCx  of  Ck>RFORATiON  mat  bx  Pbovzd  bt  Copt  of  Abtzglbs  of 

AaociATiON,  certified  by  the  secretary  of  state,  in  a  suit  brought  upon 

the  preliminary  articles  for  subscription  of  stock. 

C0RPORATI02f  MAT  SUB  UPON  ITS  PrELIMINAAT  ARTICLES  FOR  SUBSCBIFTIOIVS 

for  stock  appearing  thereon;  but  it  was  not  contemplated  by  the  railroad 
law  that  such  suits  should  be  brought  on  the  articles  of  association. 
Abticles  of  Subscription  and  Association  mat  bb  Combined,  and  where 
the  latter  contain  an  express  or  implied  promise  to  pay  the  sums  annexed 
io  the  nftmee  ol  the  snbeeribers,  salts  may  be  maintaliisd  on  them. 

The  opinion  Biates  the  fiusts. 

/.  Smith  and  M.  Way^  for  the  appellant. 

O.  P.  Morton  and  W.  A,  PeeUy  for  the  appellee. 

By  Court,  Perkins,  J.  The  Cincinnati  and  Port  Wayne 
Railroad  Company  sued  David  Heaston  on  an  alleged  sub- 
Bcription  to  the  capital  stock  of  said  company  of  one  thousand 
five  hundred  dollars.  His  subscription  appears  to  the  original 
articles  of  organization,  and  a  copy  of  them  is  filed  as  the 
foundation  of  the  action.  The  defendant  answered  in  sixteen 
paragraphs.  To  a  part  of  those  paragraphs  the  plaintiff  de- 
murred; the  court  sustained  the  demurrer,  the  defendant  ex- 
cepted, and  the  cause  was  continued.  At  a  subsequent  term, 
the  court  permitted  those  demurrers  to  be  withdrawn,  and 
others  to  be  filed,  argued,  and  decided  upon.  The  appellant 
contends  that  when  ''  a  bill  of  exceptions  is  sealed,  the  truth 
of  the  facts  contained  in  it  cannot  afterward  be  disputed:  2 
Tidd's  Pr.  864.  Both  parties  are  concluded  by  it,  and  the  ad- 
yerse  party  cannot  afterward  aver  the  contrary,  or  even  sup- 
ply an  omission  in  it:  1  Archb.  Pr.  210.  Hence  he  cannot 
have  it  changed.  Our  statute  allows  such  an  exception  as 
this  to  be  placed  on  the  record;  it,  however,  stands  there  as  if 
it  were  in  a  bill  of  exceptions.  The  bill  is  no  part  of  the  rec- 
ord in  the  court  below:  2  Tidd's  Pr.  865;  and  of  course  it 
could  not  be  altered  by  the  oourt  below  on  the  ground  of  its 
right  to  amend  its  record." 

It  is  true  that  the  court  cannot  legally  alter  the  record  of 
it0  proceedings  after  the  term,  and  that  a  bill  of  exceptions 
cannot  be  altered:  See  Boyd  v.  Blaisdelly  15  Ind.  73.  Never- 
theless, it  is  undoubtedly  proper  that  before  a  cause  is  tried, 
material  issues  calculated  to  settle  the  merits  of  the  pend- 
ing coDtioversy  should  be  formed,  and  courts  should  possess 
pOfweTi  up  to  that  point,  of  correcting  errors  that  may  have  oc- 
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curred  in  their  proceedings.  Hence  the  power  of  permittiitg 
amendments,  of  filing  additional  pleadings,  etc.  The  snccees- 
ive  acts  may  all  properly  appear  of  record,  but  the  later  may 
correct  the  errors  in  the  earlier.  In  this  case,  if  instead  of 
permitting  the  former  demurrers  to  be  withdrawn,  and  new 
ones  filed,  the  court  had  permitted  the  paragraphs  of  the  an- 
swer to  be  refiled,  and  new  demurrers  to  them,  covering  the 
ground  of  the  former  and  curing  defects,  it  could  not  have 
been  held  erroneous.  It  does  not  appear  that  the  mode  of 
reaching  the  result  arrived  at  below  injured  the  defendant; 
and  if  not,  the  cause  should  not  be  reversed  on  his  application 
on  account  of  an  error  that  worked  no  injury  to  the  merits  of 
the  defense. 

The  court,  on  motion,  struck  out  six  paragraphs  of  the  an- 
swer. Those  paragraphs  denied  the  existence  of  the  corpora- 
tion, assigning,  in  the  different  paragraphs,  reasons  why  the 
plaintiff  was  not  such;  as,  that  the  articles  of  organization 
were  filed  before  the  law  was  in  force,  etc  The  paragraphs 
would  have  been  bad  on  demurrer;  a  right  result  was  reached. 
The  court  judicially  knew  that  the  general  railroad  law  was 
in  force  at  the  time  the  corporation  was  formed:  State  v.  Bair 
ley,  16  Id.  46  [ante,  p.  405]. 

A  corporation  may  sue,  in  this  state,  in  its  corporate  name, 
and  need  not  aver  in  the  complaint  how  it  became  a  corpora- 
tion, nor  that  it  is  such.  And  a  default  or  answer  in  denial  of 
the  cause  of  action  admits  the  capacity  of  the  plaintiff  to 
sue:  Harris  v.  Mv^kingum  Mfg.  Co.,  4  Blackf.  267  [29  Am. 
Dec.  372],  and  cases  cited;  Hubbard  v.  Chappel,  14  Ind.  601. 

But  there  may  be  an  answer  of  nul  tiel  corporation,  at  the 
commencement  of  the  suit:  The  cases  supra;  and  Morgan  v. 
Lawrenceburg  Ins,  Co.^  3  Id.  285;  Ind.  Dig.  318.  Such  an- 
swer, it  is  now  settled  in  this  state,  is  an  answer  in  abatement, 
and  must  therefore  precede  answers  to  the  merits:  Jones  v. 
Cincinnati  Type  F.  Co.,  14  Ind.  89;  Mclntire  v.  Preston,  5 
Gilm.  48  [47  Am.  Dec.  321];  Phenix  Bank  v.  CuHis,  14  Conn. 
437  [36  Am.  Dec.  492].  And  upon  the  trial  of  an  issue  of 
fact  on  such  answer,  or  on  a  reply  thereto,  the  proof  is  limited 
to  the  question  of  the  existence  de  facto  of  a  corporation, 
under  an  authority  sanctioning  such  a  corporation  de  jure. 
In  other  words,  mere  irregularities  in  organization  cannot  be 
shown  collaterally,  where  there  is  no  defect  of  power:  Bank  of 
Toledo  V.  International  Bank^  21  N.  Y.  542;  and  the  authorities 
iitpra.    See  the  cases  cited  in  Abb.  PI.  179;  also  Ewing  v.  BA^ 
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mmy  15  Ind.  26.  And  where  Btich  answer  denies  the  existence, 
at  the  commencement  of  the  suit,  of  a  corporation  which  is 
ahown  to  have  once  existed,  the  answer  should  particularly  set 
forth  the  manner  in  which  the  corporate  powers  ceased:  Ind. 
Dig.,  sec.  63,  p.  319.  A  faulty  answer  in  this  respect  was  erro- 
neously held  good  in  Morgan  v.  Lawrenceburg  Ins.  Co,j  3  Jnd« 
286. 

We  have  asserted  above  that  the  issue  of  mU  tiel  corporation 
is  upon  the  existence  of  a  cb  facto  corporation,  where  one  de 
jure  is  authorized;  and  upon  this  fact  rests  the  doctrine  of 
estoppel  to  deny  the  existence  of  a  corporation,  in  certain 
eases.  The  estoppel  goes  to  the  mere  de  facto  organization, 
not  to  the  question  of  legal  authority  to  make  an  organiza- 
tion. A  de  fa^to  corporation,  that  by  regularity  of  organization 
might  be  one  de  jure^  can  sue  and  be  sued.  And  a  person  who 
contracts  with  such  corporation  while  it  is  acting  under  its  de 
facto  organization,  who  contracts  with  it  as  an  organized  cor- 
poration, is  estopped  in  a  suit  on  such  contract  to  deny  its 
de  facto  organization  at  the  date  of  the  contract;  but  this 
does  not  extend  to  the  question  of  legal  ])ower  to  organize. 
Hence  if  an  organization  is  completed  where  there  is  no  law, 
or  an  imconstitutional  law,  authorizing  an  organization  as  a 
corporation,  the  doctrine  of  estoppel  does  not  apply:  Harrir 
man  v.  Southam^  16  Ind.  190;  Brown  v.  Kiliian^  11  Id.  449; 
see  EvaneviUe  L  Jc  C.  Co.  v.  EvanevUle,  15  Id.  395.  So  if  the 
plaintiff,  suing  in  a  name  importing  prima  fade  a  corporation, 
in  fact  is  not  assuming  to  act  as  a  corporation,  but  only  as  a 
partnership,  this  fact  may  be  raised  by  an  answer  alleging 
want  of  parties  in  interest  to  the  suit:  Fameworth  v.  Drake^ 
11  Id.  101;  see  Brown  v.  JTtUian,  Id.  449.  The  sixteenth 
paragraph  of  the  answer  averred  the  non-performance  of  a 
condition  precedent  by  the  corporation,  it  having  failed  to 
tender  to  the  defendant  a  certificate  of  stock.  The  paragraph 
was  bad:  New  Albany  &  S.  Co.  v.  McCormicky  10  Id.  499. 

It  is  alleged  that  a  challenge  to  a  juror  was  wrongly  sus- 
tained; but  judgment  will  not  be  reversed,  because  the  court 
eostained  a  challenge  to  a  juror,  for  cause  which  did  not 
render  him  l^ally  incompetent,  where  the  act  was  done  in  an 
effort  to  get  a  perfectly  impartial  jury,  and  such  result  was 
achieved:  Carpenter  v.  Dame,  10  Ind.  125. 

The  board  of  directors  of  the  company,  on  June  21,  1853, 
passed  and  entered  on  its  records  the  following  resolution: 

**  Resolved,  that  the  stockholders  in  the  Cincinnati  and  Fort 
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Wayne  Railroad  Company  are  hereby  required  to  pay  an  in* 
stallment  of  ten  per  cent  every  thirty  days  on  all  cash  sub- 
scriptions, until  the  whole  Bubscriptions  are  paid;  and  that 
due  notice  thereof  be  given,  signed  by  the  president  and  sec- 
retary." It  was  offered  in  evidence,  on  the  trial,  and  objected 
to  by  the  appellant  for  the  following  reasons,  stated  at  the 
time:  1.  That  it  was  too  vague,  indefinite,  and  uncertain  to 
bind  the  defendant;  2.  That  it  did  not  fix  a  time  when  pay- 
ment of  the  installments  of  stock  should  commence,  nor  did 
it  fix  a  definite  time  when  any  installment  should  be  paid; 
8.  That  it  required  the  installments  of  stock  to  be  paid  in  in- 
stallments of  ten  per  cent  every  thirty  days. 

The  court  overruled  the  objections  and  let  the  resolution  be 
read  to  the  jury.  We  think  the  resolution  was  admissible  to 
show  a  call  for  payment  of  an  installment  in  thirty  days  from 
date,  and  every  thirty  days  afterward.  The  appellee  claims 
to  be  incorporated  under  the  general  railroad  law  of  May  11, 
1852,  the  eighth  section  of  which,  1  R.  S.  412,  provides  that 
the  directors  may  call  in  and  demand  from  the  stockholders 
any  sums  of  money  by  them  subscribed,  in  such  payments  or 
installments  as  the  directors  shall  deem  proper;  under  pen- 
alty of  forfeiture  of  the  stock  subscribed,  if  payment  be  not 
made  by  the  stockholder  '^within  thirty  days  after  personal 
demand,  or  notice  requiring  such  payment,  shall  have  been 
made  in  each  county  through  which  such  road  shall  be  laid 
out,  in  which  a  newspaper  shall  be  published,  provided  that 
subscriptions  shall  not  be  required  to  be  paid,  except  in  eqaal 
installments  of  not  more  than  ten  per  cent  a  month." 

It  is  contended  that  the  word  '^ month"  here  must  be  taken 
to  mean  calendar  month,  under  the  rule  prescribed  by  the 
code,  2  R.  8.  839  (Ind.  Dig.  748),  which  is  that  the  worti 
"month"  shall  mean  calendar  month,  unless  otherwise  ex- 
pressed. We  think  it  is  sufficiently  expressed  otherwise  in 
the  above-cited  section  of  the  railroad  law;  the  word  ''month** 
in  the  proviso  is  used  to  express  the  same  time  as  the  words 
"thirty  days"  in  the  body  of  the  section. 

Where  the  charter  requires  notice  as  a  condition  precedent 
to  suits  for  installments  of  stock,  and  there  is  no  waiver  of  the 
condition,  notice,  as  required  by  the  charter,  must  be  given: 
Ind.  Dig.,  sees.  73,  74,  75,  p.  321.  The  general  railroad  law, 
above  quoted,  does  require  notice,  or  a  personal  demand,  thirty 
days  before  a  proceeding  to  forfeit  the  stock,  but  not  before 
suit  to  recover  installments:  Smith  v.  Indiana  etc.  Co.^  12  Ind. 
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61;  Johnson  v.  CraufordmUe  F.  etc.  Co.^  11  I<L  280.    Tho  sub- 
scribers must  take  notice  of  the  acts  of  the  directors  as  to  calls. 

To  constitute  legal  notice  under  the  charter,  one  and  the 
same  notice,  fixing  the  same  time  for  payment,  must  have 
been  published  in  a  newspaper  in  each  of  the  counties  in  which 
one  was  published,  through  which  the  line  of  the  road  ex* 
tended. 

The  defendant,  at  the  proper  time,  required  the  instructioni 
below  to  be  reduced  to  writing,  but  the  court  gave  some  orally. 
This  was  error;  but  no  exception  was  taken,  and  the  error  was 
waived  by  that  omission. 

An  application  was  made  for  a  continuance,  and  it  was  re* 
fused.  It  appears  that  Heaston,  the  defendant  below,  did  not, 
by  his  own  hand,  fill  out  the  subscription  to  the  articles  of 
association.  It  does  not  very  clearly  appear  whether  he  signed 
preliminary  articles.  He  desired  to  prove  by  an  absent  wit- 
ness that  he  did  not  authorize  the  person  who  did  fill  up  his 
subscription  to  make  it  a  cash  subscription,  etc.  The  affidavit 
filed  for  a  continuance  appears  to  have  been  held  insu^Bcient, 
because  it  was  not  sufficiently  definite  as  to  which  set  of  arti* 
clea  the  testimony  of  the  absent  witness  was  to  be  directed  to: 
See  Toniea  4  P.  R.  R.  Co.  v.  Stein,  21  111.  96;  Junction  R.  R. 
Co.  Y.  Reeve,  15  Ind.  236.  This  suit,  as  has  been  before  stated, 
was  based  exclusively  on  the  articles  of  association,  or,  as  they 
may  be  denominated,  of  organization;  and  if  it  could  be  main- 
tained on  those  articles,  of  course  the  evidence  in  the  cause 
should  have  been  limited  accordingly,  and  we  think  the  affi- 
davit specified  them.  It  was  not  contemplated  by  the  general 
railroad  law  that  suits  against  subscribers  of  stock  should  be 
brought  on  the  articles  of  association.  They  were  not  intended 
tm  articles  of  subscription.  The  first  section  of  the  railroad 
law  provides  for  articles  of  subscription  of  stock  in  a  contem- 
plated railroad.  When  stock  to  the  amount  of  fifty  thousand 
dollars  is  thus  subscribed,  or  if  the  length  of  the  contemplated 
road  be  less  than  fifty  miles,  then  stock  to  the  amount  of  one 
thousand  dollars  per  mile  is  subscribed;  the  persons  having 
subscribed  to  these  preliminary  articles  meet  and  elect  direc- 
tors, and  prepare  articles  of  association,  which  must  contain: 
1.  The  name  of  the  corporation;  2.  The  amount  of  the  capital 
stock  which  may  be  taken;  8.  The  number  of  shares  of  which . 
it  ahall  consist;  4.  The  number  and  the  names  of  the  first  set 
of  directors;  6.  The  name  of  the  place  from  which,  and  the 
place  to  which,  the  road  is  to  be  constructed;  the  names  of  the 
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counties  into  which  it  will  extend,  and  its  length,  as  near  ai 
may  be.  These  are  all  the  facts  the  articles  are  to  contain, 
and  it  is  manifest  that  among  them  is  no  contract  of  subscrip- 
tion. 

The  articles  containing  the  above  statements  are  to  be 
signed  by  subscribers  of  stock  to  the  preliminary  articles,  to 
the  number  at  least  of  fifteen,  and  who  have  taken  at  least,  in 
the  aggregate,  the  amount  required  for  organization,  and  then 
to  be  filed  with  the  secretary  of  state;  whereupon  the  corpora- 
tion exists.  The  articles  are  signed  thus,  and  the  amount 
that  the  signers  have  severally  subscribed  to  the  prelimi- 
nary  articles  set  opposite  their  names,  in  order  that  the  secre- 
tary may  see  that  a  case  exists  in  which  he  may  receive  and 
file  the  articles,  and  give  existence  to  a  corporate  body;  and 
that  courts  may  see,  from  copies  of  the  articles,  that  a  l^al 
corporation  has  been  created. 

The  corporation  thus  created  may  sue  for  the  stock  upon  the 
preliminary  articles,  they  constituting  the  cause  of  action,  and 
give  in  evidence  copies,  certified  by  the  secretary  of  state,  of 
the  articles  of  association,  to  prove  their  corporate  existence. 
These  preliminary  articles  inure  to  the  benefit  of  the  corpora- 
tion formed:  Tonica  &  P.  R,  R.  Co.  v.  McNedy^  21  111.  71;  P(cno6- 
9coi  Railroad  Company  v.  Dummer,  40  Me.  172  [63  Am.  Dec 
654];  Angell  &  Ames  on  Corporations,  190,  191,  412,  414; 
Redfield  on  Railways,  96, 631,  et  seq.;  see  the  New  York  cases 
cited  in  Abb.  PI.  179.  And  if  additional  |tock  be  desired,  it  is 
not  subscribed  to  the  articles  of  associauon,  but  to  separate 
articles  of  subscription  (1  R.  S.,  sec.  3,  p.  410),  which  may  be 
sued  upon  by  the  corporation. 

A  word  here  upon  the  fifth  specification  required  in  the 
articles  of  association,  viz.,  that  of  the  route  and  termini  of  the 
road.  The  termini  designated  in  the  articles  set  forth  in  this 
suit  are,  that  said  *'  road  shall  commence  at  Fort  Wayne,  in 
the  county  of  Allen,  and  shall  be  constructed  to  the  eastern 
line  of  the  county  of  Wayne,  pointing  in  the  direction  of  Cin- 
cinnati." We  have  seen  no  case  sustaining  so  vague  a  termi- 
nus as  the  southern  one  of  this  road,  and  as  definite  a  one  was 
held  void,  in  Atlantic  <k  0.  R.  R,  Co*  v.  SMivanty  5  Ohio  St 
276.  We  will  not  now  express  an  opinion  on  the  point.  There 
may  be  further  authorities  upon  it.  But  notwithstanding  the 
articles  of  association  were  not  intended  to  be  articles  of  sub- 
scription of  stock,  yet  this  court  has  held,  in  Eahright  t. 
Loganspori  etc,  R.  R,  Co,,  13  Ind.  404,  that  the  articles  of  sal^ 
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Bcription  and  associatioii  may  be  combined;  and  that  where 
they  are  bo,  where  the  articles  of  asBOciation  contain  an  ex- 
press or  implied  promise  to  pay  the  sums  annexed  to  the 
names  of  the  subscribers,  who  must  individually,  or  by  agent, 
subscribe  the  articles,  suits  may  be  maintained  upon  them. 

Considering  the  amount  recovered  in  this  case,  the  circum- 
stances attending  the  trial,  the  evidence  given,  and  that  which 
was  absent,  and  all  the  surroundings,  we  think  the  court 
should  tfave  sustained  the  motion  that  was  made  for  a  new 
trial. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  leave  to  amend,  etc. 


PowxB  ov  Oousra  to  Akshd  Rioobdb:  HUl  ▼.  Hoonert  68  Am.  Dec  70^ 
tad  note  72;  HuXHitiar  ▼.  Judget  qfDiatrkt  Court,  70  Id.  100^  and  note  102; 
HamMm  r.  WiiSamB,  78  Id.  666. 

That  PLAnmnr  la  Oobforatiom  hsxd  hot  in  Allboxd^  when  it  miee 
in  iti  corporate  name:  Harria  v.  Mnakmgum  Ufg,  Co.,  29  Am.  Deo.  372,  and 
•ztanded  note  thereto  375,  on  allegation  of  corporate  existence;  note  to  CaJH- 
fonuBk  Steam  Nov,  Co,  v.  Wrif^  65  Id.  514;  Skhardrnm  ▼.  8L  JoBepk  Iron 
Cb.»  33  Id.  400;  nor  need  it  ayer  how  it  was  incorporated;  Bank  qf  Utka  ▼. 
BumUtft  14  Id.  526;  nor  need  it  eet  forth  its  charter,  or  the  names  of  the  in- 
dividnals  oomposfaig  the  company:  8€lma  etc  R,  R,  Co.  ▼.  Tipton,  39  Id.  344. 
Bvt  a  domestic  oorporation  miist»  like  a  foreign  corporation,  aver  and  prove 
tlw  fact  of  incorporation:  HoUoway  ▼.  MemphU  etc,  R.  R,  Co,,  76  Id.  68,  and 
note  71,  on  allegation  of  corporate  existence;  Sanage  Mfg.  Co.  ▼.  Armstromg, 
said.  227. 

OoBPoaAm  KuHTUOi,  how  QuxmoirxD:  Samtge  Mfg.  Co.  v.  Armstrong, 
25  Am.  Dea  227,  and  note  229;  Boeton  QIobb  Mamtfactory  v.  Langdon,  35  Id. 
202;  Penolbeeot  Boom  Corp,  ▼.  Lamson,  33  Id.  656^  and  note  663.  The  cases 
■faow  that  each  existence  is  questioned  hj  plea  in  abatement,  and  not  by 
pleading  specially  to  the  merits:  See  also,  on  same  point,  notes  to  BrookvilU 
etc  Tmrt^pihe  Co,  y,  if cCoi^,  65  Id.  771. 

PBOriB  QbOAKIZATION  of  Ck>BP0BATI0If  MAT  BS  PROVED  ET  ITS  RbOOBDS, 

Bic:  SeeiiioiteioWighty,SIieBfyR,R,Co.,eaAxxL  Dec.  526;  Penobacot  R.  R. 
Qk  ▼.  Dummer,  Id.  654.  As  to  necessity  of  compliance  with  statute  author- 
ising its  organixation,  and  the  effect  of  filing  certified  copy  of  articles  of  in- 
corporation with  secretaiy  of  state,  see  Moiebtmne  Bill  Mfg.  Co.  v.  Woodbury, 
73  Id.  658. 

PuBADDfo  Whxob  Ayxbs  CBSSATioir  ov  CoBPOBAnc  PowBBS  must  show 
h0W  they  came  to  a  termination:  Brooikville  etc  Tumpihe  Co,  ▼.  McCarty,  65 
▲m.  Deo.  768;  ffarrie  v.  Muakingmn  Mfg.  Co.,  29  Id.  372. 

PjJTTT  OOVTEA0EDIO  WITH  COKPOBATIOM  IB  ESTOPPED  fXOM  DeNTINQ  in 

WHBH:  Society  etc  v.  Morris  C.  ^  B.  Co.,  21  Am.  Dec.  41;  Sebna 
B.R,Co.y.  Tipton,  39  Id.  344,  and  note  358;  CahiU  v,  Kalamazoo  MtU. 
hm.  Co.^  43  Id.  457,  and  note  465;  Jonea  v.  Bank  qf  Tennessee,  46  Id.  540| 
If,  H.  Cent.  R,  R.  ▼.  Johnson,  64  Id.  300;  Yard  v.  Pacific  MttL  Ine.  Co., 
Id.  467;  Broobrille  etc  Turnpike  Co.  v.  McCarty,  65  Id.  768,  and  note  771; 
•ad  wImd  not:  HoUoway  ▼.  MempUds  etc  R.  R.  Co.,  76  Id.  68,  and  note  71. 
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No  Tjsnbeb  ov  GxBTinGATB  OF  Stook  n  Kbchsbaxt  boors  Suit  Bboc^xow 
UPON  SuBSGOEUpnoif :  New  ABxm^  etc  R,  R,  (h,  ▼.  ifeCbnnid^  71  Am.  Daa 
S37. 

NBGXssrrr  aw  Dbmakd  iob  Patmxmt  of  Subsgbibxd  Stock  bkporb  Aonov 
TiiBREFOB:  See  Pench9Cot  R,  R.  Co,  ▼.  Dummer,  63  Am.  Dea  654;  Robmmm  ▼• 
PiOsfmrtjh  etc  R.  R,  Co.^  72  Id.  792. 

iNscTFncixMcnr  of  Obqanizatiom  as  Dxfbnbe  against  Stock  Subsguf* 
TioN:  See  note  to  RuaaeU r.  Ballard,  63  Am.  Deo.  626. 

Proyisioiis  of  Cobforatx  Chakteb  abx  Pbssuxsd  Knowk  to  Sttb- 
BCRiBERS  to  the  stock  of  the  corporatioii:  See  note  to  Martin  ▼.  PeMneola  eic 
R.  R.  Co,,  73  Am.  Dec  723;  Wight  y.  SheUfy  R.  R.  Co.,  63  Id.  622. 

OBJBcnoN  that  iNSTRUcrnoNs  WEBB  kot  Rxduged  to  WsiXDro  C6lfB 
too  Latb,  WHEN:  Taber  v.  Hitteon,  61  AnL  Deo.  96. 

SUBSCBIFTIONS  FOB  StOGK,  WHEN  BINDING,  AND  ACTIONS  UPON:  See  DOta  tO 

Wigfa  y.  Sltelb^  R.  R.  Co.,  63  Am.  Deo.  526;  note  to  Maddae  Hotel  Co,  y. 
Coyle,  58  Id.  714;  note  to  Stnuburg  R.  R.  Co.  y.  JScAtemocAt,  60  Id.  50;  luito 
to  Hartford  etc  R.  R.  Co.  y,  Croewell,  40  Id.  358. 

DlSTINCnON  BETWEEN  SiMPLE    PaBTNBBSHIP  AND  InCOBPOBATED  AbBOGI' 

ATiON  Pointed  out:  See  Martm  v.  Penaaoota  etc  R.  R.  Co.,  73  Am.  Dee. 
713,  and  note  722. 

The  pbincipal  case  was  cited  in  each  of  the  following  cases  and  to  the 
point  stated:  One  who  has,  in  connection  with  othen^  snbecribed  stock  upoa 
articles  preliminary  to  the  organization  of  a  corporatioii,  cannot  afterward, 
without  the  consent  of  the  other  sabscribers,  withdraw  his  sabscriptian: 
Johnson  v.  Wabaah  Plank  Road  Co.,  16  Ind.  39a  No  other  jndge  than  the 
one  who  tried  the  cause  can  correct  a  bill  of  exceptions:  Haletead  y.  ^rown, 
17  Id.  203;  nor  does  the  judge  who  presided  at  the  trial  have  any  poiwer  to 
sign  a  bill  of  exceptions  after  he  has  ceased  to  be  a  judge:  Ketduun  ▼.  Hilt, 
42  Id.  68.  The  only  point  decided  in  the  principal  case  bearing  upon  tfaaae 
questions  is,  "  that  the  court  cannot  legally  alter  the  record  of  its  proceeding 
after  the  term,  and  that  a  bill  of  exceptions  cannot  be  altered:"  Id.  68.  One 
who  contracts  with  an  organised  corporation  is  estopped,  in  a  suit  upon,  sach 
<9ontract,  to  deny  the  existence  of  the  corporation  at  the  time  he  oontreeted 
with  it  as  such:  Brobmlee  y.  Ohio  etc  R.  R  Co.,  18  Id.  70;  WiUiama  r.  F^ramk- 
Un  Tp,  A.  Aseodation,  26  Id.  315;  Snyder  y.  Sttidebaber,  19  Id.  464»  disnuawing 
the  estoppel  as  arising  upon  a  matter  of  fact  only.  But  where  the  plaintifl 
assumes  to  be  a  corporation  organized  in  this  state,  the  name  must  be  such  aa  ta 
imply  such  a  corporation  as  some  law  of  the  state  authorizes:  See  case  last  cited. 
Where  a  corporation  has  once  had  a  legal  existence^  a  pleading  that  the  cor> 
poration  has  ceased  to  continue  its  organized  corporate  existenoe  must  ahow 
and  set  forth  particularly  the  manner  in  which  the  corporate  powers  ceased: 
Sutherland  y.  Lagro  etc  P.  R.  Co.,  19  Id.  194.  Where  articles  of  assoeiatioD 
of  a  railroad  company  are  def ectiye  in  not  specifying  with  sufficient  certaintj 
the  terminus  of  the  road,  and  they  are  properly  filed  with  the  secretary  of 
■tate,  such  filing  is  notice  to  the  state  of  sadi  defect,  and  if  the  state 
neglects  for  eight  years  to  take  adyantage  thereof  by  gao  warramia,  oi 
otherwise,  the  right  to  do  so  thereafter  must  be  considered  lost:  Siaie  ▼. 
Baiky,  Id.  453.  A  request  for  written  instructions  should  show  that  it  was 
handed  to  the  court  soon  enough  before  the  dose  of  the  argument  to  allow 
the  court  to  prepare  them:  City  (^Aurora  y.  Cuitb,  21  Id.  512.  In  a  suit  by 
a  corporation,  it  is  not  necessary  that  the  existence  of  the  oorporation  be 
ayerred,  either  generally  or  by  specially  alleging  facts  neoeasaiy  to  show  its 


UBjf  1861.]  Dawbon  v.  Statb.  439 

mffftaaaAm  pomiaiit  to  law:  OSeero  efe.  Cbu  ▼.  Ondgkead,  28  Id.  276;  StaU  ▼. 
5lPH(»  61  Id.  146.  Wlien  Jury  disagree,  and  are  brought  into  ooart  for  farther 
iiistniGtioD%  it  is  improper  to  give  them  any  verbal  explanations  of  the  writ- 
tan  iBstnietions  they  fbst  went  oat  with:  Ohh  amd  Mitt,  Jffy  Co,  ▼.  Rcfwlani^ 
61  Id.  286.  A  pengnph  in  abatement  ahoald  be  sworn  to:  IndkmapoUB  F. 
^  Hffh  ^  ▼•  Htrkimart  46  Id.  144.  P^reliminary  sabscriptions  seem  to  inore 
to  the  benefit  of  the  corporation  when  formed:  Id.  145;  MiJJer  v.  WUd  Cai 
G.  R,  Cx,  52  Id.  66.  The  principles  of  the  principal  case  govern:  VawUr  t. 
JVvatiHi  CoOfge,  63  Id.  92.  Where  a  motion  to  challenge  a  jaror  for  incom- 
I«feency  is  sastained,  it  will  not  be  saffloient  to  reverse  the  judgment,  though 
tlie  Jnrar  was  competent,  unless  appellants  can  show  that  tiiey  were  injured 
on  aocoont  of  the  challenge  being  sustained:  Coryell  v.  Stone,  62  Id.  309. 
Gbiparate  existence  and  capacity  to  sue  are  questions  not  raised  by  a  de- 
muzrer  for  the  want  of  facts.  Such  a  demuirer  admits  the  organization,  and 
tbe  capacity  to  sue:  WUe$  v.  Tnutoea  qfP,  Church,  63  Id.  207.  So  a  general 
denial  admits  the  character  in  which  ^aintiff  sues.  Tbe  question  of  a  plain- 
tiffs  cocponte  capacity  must  be  raised  by  an  answer  of  nul  Ud  o<nrporation: 
BeaUy  V.  BarihoUimeio  Co,  Agr,  Soc,  76  Id.  93.  Subscriber  for  stock  of  rail- 
road corporation  cannot  defeat  a  recovery  of  his  subscription  on  the  ground 
that.no  certificate  of  stock  has  been  tendered  to  him.  It  is  unneoeseary: 
Sicker  V.  Barhart,  83  Id.  179;  MillerT.  WUd  Cat  O.  B.  Co.,  62  Id.  68.  Stock- 
holders are  bound  to  notice,  without  either  publication  or  demand,  when 
their  subeeiiptiGns  become  due:  Bedmer  v.  Bivertide  etc  Turnpike  Co,,  66  Id. 
470l  And  oorpoeations  may  call  in  subscriptions  without  notice  or  demand, 
eseapt  where  tiie  foffeitare  d  the  stock  is  sought  to  be  enforced:  HUl  v. 
ineKlOOId.366. 


Dawson  v.  Statjb. 

lis  ImiAiTA,  488.] 
OF  Vo&uiiTABT  DKUHKXNimB  NOT  APiffTfwnm  or  Labgbht. — In 
a  pgoeeention  for  larceny,  evidence  that  the  accused  was  in  a  state  d 
voluntary  intoxication  just  before  and  at  the  time  of  the  oommiseion  d 
the  alleged  crime,  is  not  admissible  for  the  defense. 

IBT0XIGA3IOV    MAT    Bl    GiVXR    IF    BVIDBMOB   TO   ReBUT    MiTJfll, 

where  that  is  an  ingredient  of  the  charge,  and  this  in  cases  either  civil 
or  eriminal;  but  this  principle  does  not  extend  to  the  ingredient  of  in- 


Indictmsrt  for  laroeny .    The  facts  are  stated  in  the  opinion. 

James  Oavin  a/nd  0$car  B,  Hord^  for  the  appellant. 

By  Court,  Psbeenb,  J.  Indictment  against  Dawson  for  lar- 
oeny. Conyiction  and  sentence  to  the  state  prison.  The 
defendant  asked  a  continuance  to  obtain  the  evidence  of  a 
witnees  **  that  on  the  night  the  horse  was  taken,  and  immedi- 
ately before  the  act,  which  is  the  alleged  larceny  charged  in 
the  indictment,  the  defendant  drank  at  a  grocery  a  large 
quantity  of  intoxicating  liquor;  and  that  he  was  in  such  a 
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state  of  dronkexmesB,  and  bo  besotted  by  liquor,  as  to  be  izT»- 
tional." 

The  continuance  was  refused.  It  was  wrongly  refiuedf  if 
the  fact  proposed  to  be  proved  could  have  operated  to  acquit 
the  defendant;  otherwise  not.  It  presents  a  simple  case  of 
voluntary  drunkenness  just  before  and  at  the  time  of  the  com- 
mission of  the  alleged  crime.  We  have  found  no  precedent 
for  the  admission  of  such  evidence  on  the  part  of  the  defense 
in  a  prosecution  for  larceny.  The  cases  on  this  point  are  col- 
lected more  completely  in  1  Whart.  Crim.  L.,  5th  ed.,  sec.  41, 
than  anywhere  else:  See  also  O^Herrin  v.  State,  14  Ind.  420. 
The  reference  in  that  case  to  Blackstone  should  be  to  the 
fourth  instead  of  the  third  book.  In  cases,  both  civil  and 
criminal,  where  malice  is  an  ingredient  of  the  charge,  it  seems 
that  simple  intoxication  may  be  given  in  evidence  to  rebut  it, 
but  this  principle  does  not  seem  to  be  extended  to  the  ingie> 
dient  of  intention:  Ind.  Dig.  39. 

The  judgment  is  affirmed,  with  costs. 

VoLUirrABT  AND  Imtxntional  DBumuDims  n  No  Exoun  itm  Gbui  ob 
ExTKNUATiON  OF  It:  Carter  v.  State,  62  Am.  Deo.  639. 

Citation  or  Principal  Case. — ^It  is  a  general  propoidtioii  of  law  that  men- 
tal incapaoity,  prodaoed  by  volnntaiy  intoxication,  existing  onlj  tempomilj 
at  the  time  of  the  oommissioa  of  an  offense,  snch  as  laioeny,  etc.,  is  no  excuM 
for  the  crime,  nor  a  defense  to  a  prosecation  therefor.  "  But  where  the  hsbit 
of  intoxication,  although  rolnntaiy,  has  been  long  continued,  and  has  pro- 
duced disease,  which  has  perverted  or  destroyed  the  mental  faculties  of  tbs 
accused,  so  that  he  was  incapable,  at  the  time  of  the  commiaaioii  of  the  alleged 
crime,  on  account  of  the  disease,  of  acting  from  motive,  or  <it«feitign whinny 
right  from  wrong  when  sober — ^in  short,  insane — ^he  will  not  be  held  aoooonta- 
ble  for  the  act  charged  as  a  crime,  committed  while  in  snch  oooftditkn:' 
fUher  T.  State^  64  Ind.  440. 


Stuegis  V.  Fay. 

rilS  INDIANA,  429.] 

Statb  has  Jubisdiotion  over  All  Psbsons  and  Aiit  Puvatb  TaomKn 
WITHIN  HER  BoRDKBS,  and  may  subject  both  the  one  and  the  other  to  her 
Judicial  power;  but  she  cannot  thus  subject  either  persoiui  or  pccpertj 
not  within  her  jurisdiction. 

Statb  Ezxbciskb  hkb  JuBisDionoN  ovsB  Propirtt  bt  SiizzNO  It  througii 
the  officers  of  her  courts. 

BtATB   EXKRfTOBS    HKB   JUBIBDIOTION    OYBB   PBBBONB    BT   BUNOINO   twm 

BBIOBB  HEB  CouB39»  by  the  actioD  of  her  cffioera,  or  by  nctifyiag  than 
to  voluntarily  appear.  This  notice  she  haa  abadlute  power  to  give  to  per* 
■CDS  within  her  boundaries,  but  not  to  persons  outaide  ol  her  bordcn. 
Against  the  fonner  class  only  haa  aha  powvr  to  render  a  perMDil  JudgiiMBt 
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BmvicE  Which  AMOums  to  Actual  Am  hot  CoBwauwnfm  Vornxm. — 
Where  »  copy  of  the  wiiniiinns  regularly  issued  against  a  resident  of  the 
state  is  left  by  the  serving  officer  at  the  place  where  sadi  person  then 
resided,  the  serrice  is  to  be  regarded  as  actoal  notice  in  law,  and  not  con- 
stmctive  notice. 

"Usual  ob  Last  Plaob  of  Bibsidskob "  Mkaks  the  residence  into  which 
the  penan,  stiU  a  resident  of  the  state,  has  moved,  in  the  state,  Issl 
before  the  service  of  process. 

SbbTICX  OAVNOT  BB  MaDB  on  KOB-B18IDB2nr.  » 

DBnoTDABT's  Abbbhob  IN  Anothbb  Statb  at  Timb  of  Seeviob  is  Ko  Rea- 
son FOB  Sbitinq  aseob  Bjetubn  of  Sbbvigk,  thoagh  he  was  not  actaally 
notified  of  the  snit  until  the  first  day  of  the  term  at  which  the  summons 
was  retunubble:  See  Ckmwell  ▼.  Atwood,  2  Ind.  289. 

AVtIDATIT  IB  iNUUfFiUlBNT  TO  AUTUOBIZK  VACATION  OF  JUDQMBNT  rendered 

upon  actual  notice  in  law,  if  it  fails  to  show  sny  meritorious  defense,  or 
any  excuse  for  not  Tn«.lriTig  an  application  to  set  aside  the  judgment  at  the 
same  term  at  whidi  it  was  rendered.  This  applies  to  an  application  to 
set  aside  a  judgment^  rendered  at  a  former  term,  on  the  ground,  simply, 
that  the  defendant  was  absent  from  the  state,  when  process  was  served 
and  had  no  actual  notice  of  the  pendency  of  the  suit  until  after  judgment. 

Action  upon  a  promiflBoiy  note.  The  facia  are  stated  in  the 
epinion. 

WjH.  CoombSj  for  the  appellant. 

J.  A,  Fay  J  for  the  appellee. 

By  Conrty  Psbkinb,  J.  At  the  October  term,  1859,  of  the 
Allen  common  pleas,  Fay  commenced  an  action  i^ainst  Sturgis 
upon  a  promissory  note.  The  writ  in  the  canse  was  served  by 
leaving  a  copy  at  the  residence  of  Sturgis.  There  was  judg- 
ment against  him  by  default. 

At  the  succeeding  January  term,  Sturgis  filed  an  affidavit 
allowing  that  he  was  absent  from  the  state  when  process  was 
served,  and  was  ignorant  of  the  pendency  of  the  suit  till  after 
judgment,  and  moved  that  the  judgment  be  set  aside.  The 
affidavit  did  not  allege  that  affiant  had  any  merits  in  his  ap- 
plication, nor  show  any  excuse  for  not  moving  to  set  aside  the 
default  at  the  same  term  of  the  court  at  which  judgment  was 
rendered. 

The  court  overruled  the  motion  to  set  aside. 

The  counsel  for  appellant  contends  that  the  judgment  should 
have  been  set  aside,  because  it  was  a  nullity.  He  insists  that 
it  was  a  judgment  rendered  upon  constructive  service  of  notice, 
and  that  2  R.  S.  1852,  sec.  395,  p.  126,  applies  to  it.  That  sec- 
tion reads:  '*  No  personal  judgment  shall  be  rendered  against 
a  defendant  constructively  summoned,  who  has  not  appeared 
in  the  actum." 
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What,  then,  is  oonstructive  service?  The  state  of  Indiana 
has  jurisdiction  over  all  persons  and  private  property  within 
her  borders.  She  may  subject  both  the  one  and  the  other  to 
her  judicial  power.  But  she  cannot  thus  subject  either  persons 
or  property  not  within  her  jurisdiction.  It  sometimes  happens 
that  the  person  is  within  her  jurisdiction,  while  his  property  is 
not;  and  again,  that  the  proi)erty  is  within  her  jurisdiction, 
while  the  person  of  the  owner  is  not;  and  again,  that  both  the 
person  and  the  property  of  the  person  are  within  or  without 
her  jurisdiction. 

The  state  exercises  her  jurisdiction  over  property  by  seising 
it  through  the  officers  of  her  courts:  See  Himely  v.  iZos^,  8 
Cranch,  313;  S.  C,  2  Cond.  B.  28.  She  exercises  her  jurisdic- 
tion over  persons  by  bringing  them  before  her  courts,  through 
the  action  of  the  officers  of  those  courts,  or  by  notifying  them 
to  voluntarily  appear.  This  notice  she  has  not  the  absolute 
power  to  give,  except  within  her  own  boundaries;  and  in  point 
of  law,  has  no  right  to  assume  to  give  it  beyond  those  limits 
as  a  ground  of  claiming  the  right  of  exercising  jurisdiction. 
But  to  residents,  or  to  persons  actually  within  her  jurisdio- 
tional  limits,  she  has  a  right  to  give  such  notice  by  the  officers 
of  her  courts;  and  those  courts  thus  acquire  a  right  to  exerdse 
jurisdiction  over  such  persons  by  rendering  personal  judgment 
against  them.  Persons  thus  notified  are  not  regarded  in  law 
as  constructively,  but  as  actually,  summoned  to  appear.  Such 
notice  is  given,  in  legal  effect,  when  a  copy  of  a  summons, 
regularly  issued  by  the  proper  clerk,  in  a  suit  instituted  against 
a  person  who  is  a  resident  of  this  state,  is  left  by  the  officer 
charged  with  the  service  of  such  summons,  at  the  then  place 
of  residence  of  such  person.  The  usual  or  last  place  of  red* 
dence  means  the  residence  into  which  the  person,  still  a  resi- 
dent of  this  state,  has  moved,  in  this  state,  last  before  the 
service  of  process.  This  requirement  secures  the  service  at 
the  actual  residence  of  the  defendant  in  this  state,  at  the  time 
of  service.  If  the  defendant  has  become  a  non-resident,  service 
cannot  be  made.  As  to  other  acts,  also  constituting  in  law 
such  actual  notice  of  suit,  see  2  Code  of  Practicoi  by  O.  &  H., 
sec.  35,  p.  60,  and  notes.  See  also  ConwM  v.  Atwoodj  2  Ind. 
289.  In  these  cases,  the  defendant  is  presumed  to  have  re- 
ceived the  notice  served.  The  judgment  in  this  casCi  then, 
having  been  rendered  upon  actual  notice  in  law,  given  within 
the  state,  could  only  be  vacated  on  a  case  made  bringing  it 
within  some  of  the  statutory  provisions  giving  relief  in  certain 
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cases  from  judgments  thus  rendered.    No  such  case  is  here 
presented:  See  Robertson  v.  Bergen^  10  Id.  402;  and  WooUey  v. 
WooOey,  12  Id.  663. 
The  judgment  is  affirmed,  with  five  per  cent  damages,  and 


JomBDiorBOH  ov  Scats  Oousn  is  Ldotid  bt  Stats  Lenb:  Xov^oy  t. 
ABee,  M  Am.  Deo.  630;  Wdch  ▼.  Syhea,  44  Id.  689;  Wood  ▼.  WaOshmm,  Id. 
li   BhMler  ▼.  Dawttm,  39  Id.  430;  Smith  ▼.  Baton,  58  Id.  746;  PkOpt  t. 
%  S7  Id.  66;  Welehy.  Sphea,  44  Id.  689. 

HacawuTi  of  Nonos  ob  FximiNOT  of  Suit:  latc^/UkTa  Appeal,  73  Am. 
Dm.  66S,  «nd  note  666. 

Bfiaor  OF  Ssrtzcx  oh  KoM-BSsmsMT:  See  Ihder  t.  OoJIm,  48  Am.  Dea 
S87;  Doanmg  ▼.  Ba»iki\f  Charlaatm,  Id.  300;  extended  note  to  FlkU  I^kt 
ffiemmtoai  Oa.  v.  Foater,  Id.  273;  ehowmg  the  effect  of  yolnntaiy  appearance 
and  oonatnictiTe  aenrioe.  Non-reddent  oi^mot  be  made  a  party  defendant  to 
a  petmnal  actum  nnlecs  he  be  lerred  with  prooeea:  See  note  to  Deanng  r. 
Amil  4/ Oteinfonp  48  Id.  819. 

JvBnmcKiON  ov  Cousra  otmr  Pibsonb  and  Pbopxbtt  wrrmN  Terbi- 
lOBXAL  Loim  OF  Statb:  Mofynna  v.  Se^numr,  76  Am.  Dec.  66%  and  note 
to  same  ahowing  jnrifldictum  of  foreigners  and  their  property  665-S73;  BmUh 
r.  Ato%58Id.746. 

GouKiB  GAKiroT  OoiCTSL  CiTXZXNs  OF  AvoTHiB  SxATK  TO  Affxab;  See 
to  Newttm  ▼.  Bronmm,  67  Am.  Dec  96. 

Hdii-Bi8n«3rcs  n  No  Dkfbvsb  if  defendant  haa  been  legally  served  with 
poeiss;  See  note  to  X^KiriR^  y.  Bojiifc  (/ C%arlfii«M»  48  Am.  Dec.  319. 

Oomrra  Obtain  JuBODionoir  of  Dbfbndabts  bt  Sbetxob  of  PBocn% 
on  their  persons  or  on  their  property  within  the  jnnsdiotion  of  the 
ii  OUnum  ▼.  Thovnpaon,  34  Am.  Dec  714. 

Turn  FBHioiPAL  gabb  was  gitbd  in  each  of  the  following  anthorities,  and 
to  ihm  point  stated:  While  the  coorts  of  one  stato  may  act  H^penonam,  npon 
am  todxridnal  touching  real  property  owned  by  him  in  another  state,  even  to 
n  to  seQ  it;  yet  if  he  refoses  obedience  to  the  order,  the  court 
appoint  a  oommissioner  to  make  the  sale  in  his  stead,  and  is  powerless 
to  ccaapel  the  ssls:  JSattm  etc  r.  Hunt,  20  Ind.  465.  A  judgment  for  alimony 
In  a  dirofce  caae^  though  rendered  upon  publication,  is  binding  and  valid  as 
judgment,  though  judgments  generally,  when  rendered  upon  such 
are  not  so;  Beard  v.  Beard,  21  Id.  322.  A  retnin  is  sufBcient  which 
that  the  snmmona  was  served  by  leaving  a  copy  at  the  residence  of  the 
»:  PIggT.  Pigg,  43  Id.  119.  In  proceedings  to  set  aside  a  judgment 
I^T'^g*'  mistake,  etc,  the  relief  under  the  original  section  99  of  the 
had  to  be  granted  within  a  year  from  the  rendition  of  the  judgment; 
\mX  \fj  thia  seetion  as  amended,  if  the  proceedings  are  commenced  within  two 
aftsr  the  rendition  d  the  judgment^  the  relief  may  be  granted  after  the 
of  two  years,  and  the  pleadings  are  subject  to  amendment  as  in 
i:  Bwih  V.  Bmak,  46  Id.  79.  An  action  against  a  resident  can  only 
ba  eommsoeed  in  vacation  by  the  filmg  of  a  complaint  and  the  issuing  of  * 
and  in  term-time  by  the  filing  of  a  complaint  and  a  voluntary  ap- 
thereto:  McOorrmA  t.  FIret  NaL  Bank  etc,  68  Id.  470.  The 
(riaeipaleaaewaaeitedin  AwdT.  iStote^fie  Id.  270^  to  the  question  of  jBri» 
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dicfeiaii  gananlly.  A  letnm  liiat  smmnaiis  wm  mred  upon  detedaal  by 
laaTiog  a  true  and  certified  oppy  at  hit  last  xunaX  place  of  residenee  ii  nf- 
fldent  to  giye  juzudiotian  ol  defo&dant'e  peraon:  WffUam$  t.  Bittk,  81 U 

8oa. 


Trustees  of  Wabash  and  Erie  Canal  v.  Speabs. 

[16  IXVlAXfA^  44L] 

0ns  mat  Usb  ma  Owh  Lakb  as  Hb  Plbasbs,  ao  long  ae  he  is  leaMnsbly 
careful  that  sach  use  shall  not  injure  third  persons.  This  doetriiw  ia 
applied  to  the  nse  of  streets  by  cities,  and  highways  by  the  state  sod 
counties,  through  their  officers*  and  is  to  some  extent  applicable  to  pri- 
vate corporations. 

Thsrx  a&b  Many  Comsbqusntzal  Damaois  that  mat  Haffut  to  Oram 
from  the  legitimate  nse  of  one's  own  property  for  which  there  is  no  rs* 
dress.    Snch  a  loes  is  damimtm  dbtque  h^juria. 

Damages  Rssultino  feom  Gradhto  or  Stbitis  aitd  Hiohwatb^  so&rss 
they  consist  simply  in  rendering  the  passage  to  and  from  adjoining  pnpi 
erty  more  inconvenient  and  expensive,  constitate  a  loss  for  which  tfaeia 
is  no  redress. 

Thirx  abx  Consxquxntial  Injttbixs  RssuLTiya  tbom  Usk  of  Om's  Owb 
OB  OF  Avothbr's  Pbopbrtt,  for  which  damages  may  be  recovoed  of 
the  person  causing  them.  An  unauthorised  obstruction  or  nnisaaos  in 
a  street  or  highway,  occasioning  special  damage,  constitutes  such  injsriei. 
So  might  a  nuisance  injurious  to  the  health  and  comfort  cl  othen, 
erected  on  one's  own  land. 

DiYBBSiOH  OF  SuRFACB  Watbb  FROM  Land  OF  Anothxb,  by  excavatioos  oa 
one'a  own  land;  and  the  backing  of  water,  by  meana  of  dama^  etc,  upeo 
the  lands  of  another,  were  injuriea  for  whidi  an  action  lay  at  comnw 
law. 

Ikjubibs  bt  BAOKZva  Watbb  aeem  to  be  embraced  within  the  oonstitntional 
inhibition  against  injuring  property  by  legislative  anthority,  witfaoat 
making  compensation. 

Ib  Suit  aoaikst  Tbttstbbs  of  Wabash  and  Ebib  Cahai.  to  Bboovbb 
Damaqbs  occasioned  by  ova^ow  of  plaintifls*  land,  produced  by  said 
tmateea'  action  in  raising  a  dam  across  the  Wabash  river,  and  in  catting 
waste-ways  through  embankments,  during  the  period  between  1848  snd 
18My  it  was  held  that  the  damages  sued  for  were  not  occasioned  by  the 
taking  of  the  land  or  materials  of  the  plaintifb,  in  the  sense  of  the  intai^ 
nal-improvement  act  of  1886,  and  were  not  recoverable  in  the  special 
mode  therein  preacribed;  but  were  conaaquential  damagea,  reoovaiafals 
in  an  action  on  the  caae  at  Uw,  and  that  the  two  yeara'  limitatinn  for 
their  recovery  did  not  apply. 

Suit  for  damages.    The  facta  are  etated  in  the  opinioiL 
R.C.OregaryyH.  W.  Chase,  and  J.  A.  ITibtacft,  for  the  ^jpeb 

Z.  Baxrd^  J.  E.  McDonald^  and  A.  L.  Boachej  tot  the  appeb 
iees. 
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By  Court,  Pbbkins,  J.  Suit  by  Spears  and  Case,  commenced 
in  1854,  to  recover  damages  occasioned  by  the  overflow  of  their 
land,  produced  by  the  action  of  the  trustees  of  the  Wabash 
and  Erie  canal  in  raising  a  dam  across  the  Wabash  river,  and 
in  catting  waste-ways  through  embankments,  during  the  period 
between  1848  and  1854.    Judgment  below  for  the  plaintiff. 

The  damages  were  not  occasioned  by  the  taking  of  the  lands 
or  materials  of  the  plaintiffs,  in  the  sense  of  the  provision  of 
the  charter  of  the  corporation  (the  internal-improvement  act 
of  1836),  and  hence  were  not  recoverable  in  the  special  mode 
therein  prescribed,  but  belonged  to  the  class  of  consequential 
damages  recoverable  in  an  action  on  the  case  at  law:  Lafayette 
PlanM  Road  Co.  v.  New  Albany  R.  R.  Co.,  13  Ind.  90  [74  Am. 
Dec.  246].  Hence  the  two  years'  limitation  for  their  recovery 
did  not  apply:  2  R.  S.  75. 

The  opinion  in  the  case  may  well  be  thrown  into  the  form 
of  a  few  propositions. 

1.  An  individual  may  use  his  own  land  as  he  pleases,  so  that 
he  is  reasonably  careful  that  such  use  shall  not  injure  third 
perscms:  Young  v.  Harvey ,  16  Ind.  314;  New  Albany  etc.  R.  R. 
Co.  V.  Petersony  14  Id.  112;  Angell  on  Highways,  178  et  seq. 

This  doctrine  is  applied  to  the  use  of  streets  by  cities  and 
highways  by  the  state  and  counties  through  their  officers: 
Angell  on  Highways,  181  et  seq.;  Wood  v.  Mean,  12  Ind. 
515  [74  Am.  Dec.  222];  Protzman  v.  Indianapolis  etc.  R.  R 
Co.,  9  Id.  467  [68  Am.  Dec.  650] ;  City  of  Madison  v.  Ross,  3 
Id.  236  [54  Am.  Dec.  481];  Waym  Co.  Turnpike  Co.  v.  Berry, 
6  Id.  286;  Snyder  v.  Rockport,  6  Id.  237;  Ind.  Dig.  316;  Moses 
▼.  Pittsburg,  F.  W.,  &  C.  R.  R.  Co,,  21  111.  516.  It  applies,  to 
eome  extent  at  least,  to  private  corporations:  New  Albany  and 
Salem  R.  R.  Co.  v.  Petersonj  14  Ind.  112;  Angell  on  Highways, 
189;  LafayetU  Plank  Road  Co.  v.  New  Albany  R.  R.  Co,,  13  Id. 
«0  [74  Am.  Dec.  246]. 

2.  There  are  many  consequential  damages  that  may  happen 
to  others  from  the  legitimate  use  of  one's  own,  for  which  they 
have  no  redress,  which  are  damna  absque  injuria:  Angell  on 
Highways,  179,  186;  see  Lynn  v.  Adams,  2  Ind.  143;  Commis" 
sioners  of  Ham.  Co.  v.  Mighels,  7  Ohio  St.  109;  New  Albany  etc. 
R.  R.  V.  Peterson,  14  Ind.  112.  Damages  resulting  firom  the 
grading  of  streets  and  highways,  so  far  as  they  consist  simply 
in  rendering  the  passage  to  and  from  adjoining  property  more 
Inconvenient  and  expensive,  fall  within  this  class:  Angell  on 
Highways,  supra;  City  of  Lafayette  v.  Spencer,  14  Id.  899; 
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Protzman  v.  Indianapolis  etc.  R.  R.  Co.^  9  Id.  467  [68  Am.  Dec 
660]. 

3.  But  there  are  consequential  injorieB  arising  from  the  mo 
of  one's  own  or  of  another's  property,  which  will  render  the 
person  causing  them  liable  to  pay  damages;  as  an  unau- 
thorized obstruction  or  nuisance  in  a  street  or  highway,  occa- 
sioning special  damage:  Indiana  C  Ry  Co.  v.  Boden^  10  Ind. 
96,  and  cases  cited;  Wood  v.  MeatB^  12  Id.  515  [74  Am.  Dec 
222].  A  nuisance  irgurious  to  the  health  and  personal  com- 
fort of  another,  erected  on  one's  own  land,  might  be  such. 
Diversion  of  surface  water  from  the  land  of  another,  by  exca- 
vation on  one's  own,  and  the  backing  of  water,  by  means  of 
dams,  etc.,  upon  the  land  of  another,  were  injuries  for  which 
an  action  lay  at  common  law:  3  Bla.  Com.  217;  Angell  tm 
Watercourses,  372;  Angell  on  Highways,  186.  And  injuries 
by  backing  water  seem  to  be  embraced  within  the  constito- 
tional  inhibition  against  injuring  property  by  legislative  au- 
thority without  making  compensation:  Angell  on  Highways, 
193,  and  note  from  Kent;  Noel  v.  Ewing^  9  Ind.  59,  and  case 
cited;  EvanswUe  etc.  R.  R.  Co.  v.  Dickj  Id.  433.  But  in  the 
case  at  bar,  we  have  been  cited  to  no  legislative  act  autho^ 
izing  the  trustees  to  raise  the  dam,  etc.,  whereby  the  injury 
sued  for  was  occasioned. 

The  special  findings  in  the  case  were,  in  one  or  two  particu- 
lars, so  contradictory  as  to  neutralize  each  other;  but  they 
were  upon  immaterial  questions,  and  there  is  nothing  in  the 
record  inconsistent  with  the  general  verdict  for  the  plaintiffs. 

The  judgment  is  affirmed,  with  one  per  cent  damages,  and 
costs. 


0ns  should  80  Uss  BIS  Own  Psoperit  aa  not  to  injure  the  property  of 
another:  See  Carson  v.  Oodley,  67  Am.  Dec.  404,  and  note  412. 

LiABQjTT  roB  Damaqs  TO  Othsbs  vbom  Acts  Done  on  One's  Owe 
Land:  See  extended  note  to  Hajf  v.  Cokoe§  Co.,  61  Am.  Dec.  282-284;  extended 
note  to  Raddife  v.  Mayor  etc  </  Brookfyn,  53  Id.  368,  both  diacuamg  thn 
subject. 

pROPBiFTOR  MAT  DO  WTTH  ms  SuRVAGE  Watbr  what  he  pleases,  so  long 
as  he  does  not  injure  the  neighboring  proprietor:  See  note  to  Sari  r.  Dt  HoH, 
72  AoL  Dec  402. 

Effect  or  OAUsmo  Backwater  bt  Baduno  Daxs,  sra.  Causing  Ona* 
FLOW  AND  Damage  to  Land-owners  asove:  See  extended  note  to  MdC«i§ 
T.  Damley,  67  Am.  Deo.  684-693;  QanrtU  ▼.  MeKie,  44  Id.  263;  Simmoiu  ▼. 
Brown,  73  Id.  66;  Roundtree  v.  Brantiey,  Id.  470.  Owner  of  dam  mast  st 
govern  and  control  it  that  injury  will  not  result  to  hia  neighbors;  Frakr  r» 
Sean  Umm  Water  Co.,  73  Id.  662,  and  note  664. 
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Thb  TBiircBKAL  GAS!  WAS  chxid  in  Moh  ci  thft  following  aathoritiei  and  to 
ihm  point  itated:  Where  the  oommon  ooonoil  of  a  oity  have  acted  within  the 
eoope  of  their  anthorityae  to  ohanging  the  grade  of  streets,  and  oonsequential 
damages  result^  from  the  ohange  of  grade*  to  a  property  owner,  the  legialatare 
may  make  provision  for  the  payment  of  sndh  damages;  bnt  where  they  have 
not  done  so^  damages  cannot  he  recovered  against  the  dty.  Snch  oonseqnen* 
tial  injnzy  does  not  come  within  that  daose  of  the  conrtitation  which  pro- 
hibits the  taking  ol  private  property  for  public  use,  without  compensation  first 
asewised  and  tendered:  Maeif  v.  C%  qf  ItidicmapoUs,  17  Ind.  270.  The  prin« 
cipal  case  was  followed  in  Hew  Albany  etc  B.  It,  06.  v.  Etgrnanf  Id.  694.  A 
soit  will  lie  for  the  rocovery  of  consequential  damages  to  lands  resulting  from 
the  erection  of  a  public  work,  without  a  resort  to  the  statutory  remedy,  where 
the  property  has  not  been  taken  for  a  public  use:  New  Albany  etc  R.  R,  Co, 
T.  Higman,  18  Id.  78.  The  abstract  right  to  recover  resulting  damages  caused 
by  the  erection  d  embankments,  piers,  etc.,  where  one  has  used  his  own 
property  so  as  to  injure  another,  was  recognised  iu  New  Albany  etc  R.  R.Ch, 
V.  II^ft  19  Id.  319.  Where  it  is  necessary  to  erect  dams  and  dig  ditches, 
which  are  necessary  for  the  proper  construction,  repair,  or  preservation  of 
highways,  the  supervisors  may  perform  the  acts  whether  they  damage  any 
person  or  not.  If  they  do  cause  damage,  and  the  damage  is  ol  a  character 
entitling  the  injured  party  to  redress,  the  statute  points  out  the  mode  in 
which  it  may  be  obtained:  MdOsker  r.  Bmrttt,  56  Id.  42S. 


Harrison  v.  Martiksvillb  and  Franklin  R  R.  Co. 

[liS  ImxAXA,  MB.] 

OnnotAi.  DnriAL  Plkadu)  to  Suit  by  Cobki&atioh  Amors  the  defaOm 
ezistenee  of  the  corporation. 

Dbmurbsr  to  Pabaobafh  ov  Ajrswm  muvt  bs  RaaABDBn  as  haydvo 
nvr  SuvTADTBD,  but  without  exception  taken,  where  an  issue  of  law, 
upon  snch  demurrer,  is  submitted  to  the  court  at  the  same  time  with  the 
iwnee  of  fact  for  trial,  under  a  general  denial,  and  the  finding  of  the  court 
upon  all  the  issnee  is  for  the  plaintiflL 

Suit  upon  contract  for  subscription.  The  fieusts  are  stated 
In  the  opinion. 

McDonald  and  Harrwmj  for  the  appellant. 

i>.  MeClure  and  J.  W.  Gordon^  for  the  appellee. 

By  Court,  Pebkinb,  J.  Suit  upon  a  contract  of  subscription 
to  the  Martinsville  and  Franklin  Railroad  Company.  No 
exception  was  taken  to  the  overruling  of  a  demurrer  to  the 
complaint;  hence  no  question  of  law  was  reserved  upon  the 
demurrer.  The  general  denial  was  answered;  hence  the  cor- 
poration was  admitted  to  exist  de  facto. 

An  issue  of  law,  upon  a  demurrer  to  a  paragraph  of  the  an« 
•wer»  was  submitted  to  the  court  at  the  same  time  with  ths 


^ I 


448  GODFBST  V.  GODFBBT.  [LudlMft, 

Bubmissioii  of  the  issues  of  faot|  upon  the  general  denial;  and 
as  the  judgment  of  the  court  upon  aU  the  issues  was  for  the 
plaintiff,  the  demurrer  must  be  regarded  as  having  been  bus- 
tair>ed,  but  without  exception  taken.  Upon  the  evidence,  we 
cannot  say  the  court  erred  in  refusing  a  new  triaL  We  have 
noticed  all  the  errors  assigned. 

The  judgment  below  is  affirmed,  with  one  per  cent  damages, 
and  costs. 


CoBTORATm  Ezramroi  ov  PLAnrmv  n  AmnmD  bt  Donnun^i 
PuiADiifo  GsNXRAL  IseuB:  ImkobikmiB  qfOrom  t.  Wtdgewood^  09  Am.  Dmi 
SB;  Brown w.IUku, 71  Id.  4»i  WmiWhitltdSmi^BmJkr.JfMl,lLm^ud 
eolleoted  onw  la  notee  therefak 


GODPEBT  V.    GrOBFSBY. 

[17  IXttLkXA,  «.] 

€aaua  Goubt  of  Ihdxaka  n  Om  of  Ginsbal  amd  UvLmma  Jxrtm 
picnov}  hanoe  ito  aathority  to  prooeed  in  the  trial  of  a  cmuo  aeedail 
affirmatlTdly  appear  in  the  eomplaint. 

OBjionon  FOB  Wakt  of  JuBiBDionoB,  IF  It  Ezianray  mat  bi  Babid  it 
AirswBB,  or  at  any  sabeequent  stage  of  the  prooeedinga. 

IV  PsTITIOlf  FOB    PABTinOir  OF   IiAlfSfi,   IT  VKED    NOT    BS    ATXBBBD  nUff 

Land  Ldbs  in  Coubtt  wbbbb  Burr  n  Bbovoht,  if  such  aoit  is  hroo^ 
in  a  court  ol  general  and  ttnltmi^i^  jnriadifltian,  aa  in  »  oironit  oovt  of 
Indiana. 
Cbbatt  la  Pubuo  Law  of  Weeoh  Judicial  Konoi  will  bb  Taxbs  bt 

COVBTB. 

QBJBonox  TO  PBnnoN  fob  Pabiiitov,  on  Aooqiitbt  of  Ihinuuiub  D» 
flCBiFTioif  of  land  sought  to  be  partitioned  cannot  be  taken  by  demamr. 
Such  uncertain  description  may,  however,  be  obviated  by  a  mction  to 
require  the  pleading  to  be  made  definite  and  certain  by  amendment 

WoBD  "Holding,"  AS  Usxd  in  Indiana  Statdtb  Ck>NantMiNO  Pabxrioh 
OF  LAims,  does  not  require  actual  occupancy,  but  is  equivalant  to  ««■• 
ing  or  haying  tiUe  to  lands,  etc:  See  2  R.  8.,  p.  329,  sea  I. 

Onb  mat  hayb  Pabtthon  wrrHOirT  bavino  PoesnaiON,  cr  may  have  it 
even  against  an  adverse  daimanti 

Ant  Pkbson,  not  Madb  Pabtt,  mat  Apfbab  and  Sbt  vp  Titlb  nr  Hdi- 
BBLF  to  premises  sought  to  be  partitioned,  and  where  such  title  is  set  up^ 
and  found  against  such  person,  there  seems  to  be  no  good  reason  why 
partition  should  not  be  made  among  those  to  whom  the  land  beiongi^ 
although  such  person  may  have  been  in  pOBeesaion. 

IViBMBB  AND  Pbbsent  Pbactiob  IN  Pabtetion.— Formerly,  if  tliekgal  title 
waa  disputed,  chancery  would  send  plaintiff  to  a  oonit  of  law  to  have  it 
established  before  decreeing  a  partition.  But  in  Indiana,  the  dirtiiMTtins 
between  actions  at  law  and  suits  in  equity  is  now  abolished  by  the  cods 
which  governs  actions  for  partition,  and  under  the  oode^  all  queatioBS  sf 
and  periii^  of  poaseasion,  maj  be  settled  in  a  suit  for 
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JunaoDiT  nr  Pabxrion  will  Bdtd  Onb  Who  Clazmb  Title,  valeM  h« 
previooal/  coidm  in  and  sets  np  hit  daim,  if  he  has  any.    To  domnr  ia 

Petition  for  partition  of  land.  The  facts  are  stated  in  the 
-opiixum* 

J.  M,  TFibon  and  W.  Z.  Stuart^  for  the  appellant 

JV.  O.  Ron  and  R.  P.  Effinger^  for  the  appellees. 

By  Court,  Wobden,  J.  This  was  a  petition  by  the  appel- 
lant against  the  appellees,  for  the  partition  of  a  certain  tract 
of  land.  Miller  demurred  to  the  petition,  and  the  demurrer 
having  been  sustained,  the  petitioner  appeals. 

The  petition  sets  out,  in  substance,  that  by  a  treaty  made 
October  23,  1826,  between  the  United  States  and  the  Miam^ 
tribe  of  Indians,  one  section  of  land  was  granted  to  Louison 
Crodfrey,  a  plat  of  which  was  filed  and  made  a  part  of  the 
petition.    From  the  plat  filed,  it  appears  that  the  land  lies  in 
township  27  north,  of  range  8  east;  but  the  particular  sec- 
tion, or  other  definite  description,  does   not  appear.    It  is 
alleged  that  Louison  Godfrey,  in  his  life-time,  sold  and  con- 
Teyed  three  hundred  and  forty  acres  of  the  tract,  leaving  in 
himself  three  hundred  acres  in  the  north  part  of  the  sectjpn, 
of  which  he  died  seised.    It  is  alleged  that  Louison  Grod&ey 
left  children  and  grandchildren,  to  whom  the  three  hundred 
acres  descended,  one  of  whom  was  the  petitioner.  Shin-go-qua 
Oodfirey,  and  the  others  are  made  defendants.    It  is  also  al- 
leged that  John  W.  Miller  and  Edward  A.  Godfrey  (who  are 
not  heirs  of  Louison)  each  claim  and  pretend  to  have  a  title 
to  the  three  hundred  acres,  or  some  part  thereof,  but  the  nature 
of  their  claims  and  title,  and  the  amount  of  their  respective 
interest,  the  petitioner  did  not  know;  that  the  petitioner  does 
not  know  whether  Miller  and  Edward  A.  Godfrey  have  any 
interest  in  the  lands  or  not;  but  as  she  is  informed  that  each 
ci  them  pretend  to  have  an  interest  and  ownership  therein,  ^ 
they  are  made  defendants;  that  the  petitioner  is  entitled  to 
one  fifth  of  the  land,  by  inheritance  from  her  grandfather,  etc. 
Partition  is  prayed. 

In  support  of  the  decision  below,  in  sustaining  Miller's  de- 
murrer, four  objections  are  made  to  the  petition  in  the  brief 
of  his  counsel: 

1.  ^It  does  not  show  that  the  lands  lie  in  Miami  county; 
and  therefore  it  does  not  appear  that  the  court  had  jurisdiction/' 

In  the  case  of  Brownfield  v.  Wdcht^  9  Ind.  894,  it  was  held 
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that  the  circuit  court  being  one  of  general  and  unlimited 
juriedictiony  its  authority  to  proceed  in  the  trial  of  a  cause 
need  not  affirmatively  appear  in  the  complaint.  The  objectioa 
for  want  of  jurisdiction,  if  it  exists,  may  be  raised  by  answer, 
or  at  any  subsequent  stage  of  the  proceedings.  That  case  is 
decisive  of  the  point  here. 

2.  "  The  land  is  not  sufficiently  described." 

There  is,  to  be  sure,  no  definite  description  of  the  land  con- 
tained in  the  complaint,  but  the  land  sought  to  be  partitioDed 
is  the  north  part  of  the  section  granted,  by  the  treaty  men- 
tioned, to  Louison  Godfrey;  and  cerium  est  quod  certum  reddi 
potest.  The  treaty  is  a  public  law,  and  may  be  noticed  by  the 
courts;  hence,  if  that  sufficiently  describes  the  land,  perhaps 
further  particularity  in  the  description  would  be  unnecessary. 
We  do  not,  however,  decide  that  there  is  a  sufficient  descrip- 
tion of  the  land,  either  directly  or  by  reference  to  the  treaty. 
But  we  think  the  uncertainty  in  description  cannot  be  taken 
advantage  of  on  demurrer.  There  are  facts  stated  sufficient  to 
constitute  a  cause  of  action.  Those  facts  are,  that  three  hun- 
dred acres  in  the  north  part  of  the  section  granted  to  Godfrey 
by  the  treaty  descended  to  his  heirs,  of  whom  the  petitioner 
is  one,  and  entitled  to  partition  thereof.  The  uncertainty  in 
the  description  cannot  be  regarded  in  the  same  light  as  the 
omission  of  a  fact  necessary  to  be  stated,  in  order  to  constitute 
a  cause  of  action.  The  uncertainty  in  the  description  might 
have  been  obviated  by  a  motion  to  require  the  pleading  to  be 
made  definite  and  certain,  by  amendment:  Code,  sec.  90. 

8.  '*  The  complaint  only  shows  who  are  the  owners  of  four 
fifths  of  the  land,  and  does  not  aver  that  the  petitioner  does  not 
know  who  is  the  owner  of  the  other  fifth." 

There  is  a  little  confusion  in  the  statement  of  the  respective 
shares  of  the  children  and  grandchildren  of  the  reservee;  and 
perhaps  the  shares,  as  set  out,  do  not  exhaust  the  whole  of  the 
land.  But  the  petition  states  that  the  land  descended  to  those 
children  and  grandchildren,  and  they  are  all  made  parties. 
We  cannot  perceive  how  Miller,  who  alone  demurred,  is  inter- 
ested as  to  the  question  of  a  proper  division  between  the 
descendants  of  the  reservee.  Those  descendants  were  made 
parties,  and  whether  the  petition  set  out  the  supposed  rights 
of  each  properly,  or  not,  made  no  difierence  to  Miller;  as 
a  judgment  in  his  favor  would  bind  them,  and  a  judgment 
against  him  would  render  it  immaterial  to  him  how  the  land 
was  partitioned  among  them. 


Not.  1861.]  Godfrey  v.  Godfbby.  461 

4.  *^  The  petitioner  cannot  have  partition  of  the  premises, 
because  Miller  is  in  possession  of  the  whole,  claiming  an 
adverse  title." 

It  is  claimed  that  the  petitioner  cannot  have  partition  with- 
out having  possession.  The  contrary  was  held  in  the  case  of 
Fauti  V.  Jfoormatiy  2  Ind.  17.  The  present  statute  on  the  sub- 
ject of  partition  provides  that  ''all  persons  holding  lands,"  etc., 
may  have  partition.  We  do  not  construe  the  word  ''  holding," 
thus  used,  as  requiring  actual  occupancy,  but  as  equivalent  to 
owning  or  having  title  to  lands,  etc. 

It  does  not  appear  firom  the  complaint  that  Miller  is  in 
possession,  but  simply  that  he  claims  title.  But  supposing  he 
were  in  ix)ssession,  claiming  adversely,  the  objection,  we  think, 
would  not  be  well  taken.  The  statute  provides  that  "any 
person  interested  in  such  estate  may  appear  and  plead  any 
matter  tending  to  show  that  the  petitioner  ought  not  to  have 
partition,  as  prayed  for;  and  the  further  pleadings  shall  be 
conducted  as  in  actions  at  common  law,  until  an  issue  in  law 
or  in  fact  shall  be  joined,  which  shall  be  determined  as  in 
other  cases.  If  any  person  not  named  in  the  petition  shall 
appear  and  plead  as  a  defendant,  or  allege  any  title  to  any 
part  of  the  premises,  the  petitioner  may  reply  that  such  person 
has  no  estate  in  the  premises,  and  may  pray  judgment,  if  he 
shall  be  admitted  to  object  to  the  petition;  and  the  petitioner 
may  likewise  reply,  in  answer  to  such  plea,  any  other  matter, 
in  like  manner  as  if  he  had  not  disputed  such  person's  right  to 
appear: "  2  R.  8.  1852,  p.  330,  sees.  5,  7. 

These  provisions  clearly  contemplate  that  any  person,  not 
made  a  party,  may  appear  and  set  up  title  in  himself  to  the 
premises  sought  to  be  partitioned.  Where  such  title  is  set 
up,  and  found  against  such  person,  no  reason  is  perceived  why 
partition  should  not  be  made  among  those  to  whom  the  land 
belongs,  although  such  person  may  have  been  in  possession. 
Formerly,  when  proceedings  for  partition  were  regarded  as 
chancery  proceedings,  where  the  legal  title  was  disputed,  the 
course  was  to  send  the  plaintiff  to  law  to  have  that  title  estab- 
lished, before  proceeding  in  chancery  for  partition:  FoiLst  v. 
Moormany  2  Ind.  17.  The  distinction  between  actions  at  law 
and  suits  in  equity  is  abolished  by  the  code.  Actions  for  par- 
tition are  governed  by  the  code:  2  R.  S.  1852,  p.  174.  Courts 
DOW  having  jurisdiction  in  partition  have  the  power  of  settling 
questions  of  title:  Wolcoti  v.  Wigton^  7  Jnd.  44.  There  seems 
to  be  no  good  reason  why  all  questions  of  title  and  possessioo 
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may  not,  under  the  statute,  be  settled  in  the  suit  for  partition. 
Perhaps  the  parties  would  be  entitled  to  a  new* trial,  as  pnh 
Tided  for  in  other  cases  involving  titles,  without  cause  shown; 
but  this  point  need  not  be  decided,  as  it  does  not  arise. 

Miller,  in  this  case,  did  not  come  and  ask  leave  to  make 
defense,  but  was  made  defendant  to  the  petition  originally, 
which  was  just  as  well.  It  is  alleged  that  he  claimed  title, 
and  the  proceedings  would  bar  him,  unless  he  came  in  and 
set  up  his  claim,  if  he  had  any.  Instead  of  demurring  to  the 
complaint,  we  think  he  should  have  set  up  his  claim  to  the 
land,  if  he  had  any  such  clainL 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc 


JURIBBIOnDM    OF    OOUBT    OF  GENERAL    JUBISDIOnON    0    PlUGBUIIBD:  Sot 

note  to  Ketmey  ▼.  Oreer,  64  Am.  Dec  448,  and  ooUeoted  oaaee  therein. 

Trsatiss  abb  Jubioiallt  NoncBD:  See  extended  note  to  State  y.  Titittt,  11 
Am.  Dec.  781,  ehowing  what  laws  conrta  will  take  jndioial  notioe  o^  and  tt 
what  lawa  they  will  not. 

pBTmoNBB  nr  Pabtition  most  have  Rioht  of  PosaBanoH:*  See  note  to 
MerhUinY.  Trapndl,  75  Am.  Deo.  637,  and  extended  note  to  ^tdbob  t.  J^Sd- 
ok^  67  Id.  703,  on  who  may  compel  partition. 

Pabtition  aoainbt  Abvbbsb  Claiuakt:  See  Harmom  t.  JEeO^,  45  Am. 
Dec  552;  note  to  Nkhoh  v.  Nkhoh,  67  Id.  707;  note  to  MerkUm  y.  Trqpudk 
75  Id.  638. 

Title  as  Settled  bt  Pabtition:  Nieefy  ▼.  Boyk$,  40  Am.  Deo.  638; 
LwwaOeY.  Menard,  41  Id.  165;  BroekY.  Eastman,  67  Id.  733;  noteoto  Jfcr^ 
Jein  Y.  TrapneUy  75  Id.  637. 

JunoMENT  IN  Pabtition,  Etfbot  of:  Leeeee  qf  PiUrimrff  y.  Jhtgan'e  Adairt 
-34  Am.  Dec  427,  and  note  429;  extended  note  to  NkxiyY.  Boylee,  40  Id.  610- 
642. 

The  fbinoipal  case  wab  cited  in  each  of  the  following  anthoritiei,  and  to 
the  point  stated:  That  land,  in  a  forecloeore  sait,  waa  situated  within  tho 
jurisdiction  of  the  court,  will  bo  presumed  in  favor  of  the  judgment  of  a  eooit 
of  general  jurisdiction,  where  the  record  does  not  show  the  contrary:  Cvlphj, 
Philips,  17  Ind.  210;  BurUm  v.  Ferguson,  69  Id.  489.  A  reply,  averring  a  de- 
mand of  possession  after  entry,  and  before  suit  brought  to  recover  possession 
of  real  estate,  is  sufficiently  certain  on  demurrer;  but  if  it  be  too  unoortaia 
in  particulars  pointed  out,  it  may,  on  application,  be  made  more  certain  by 
amendment:  Kratemayer  v.  Brink,  Id.  511.  Adverse  poesession  is  no  objeo* 
tion  to  proceedings  for  partition:  Harmon  v.  Brown,  58  Id.  212.  An  adveiso 
slaimant  may  set  up  his  daim,  and  have  it  passed  upon  in  partition  prooeed- 
ings:  Id.  Courts  have  power  to  adjust  equities  in  partition  suits:  SchetY. 
McQuiikin,  59  Id.  275;  Cravens  v.  KUls,  64  Id.  587.  Where  the  reoord  shows 
that  court  below  had  jurisdiction,  no  objection  on  that  groond  can  be  mads 
in  the  appellate  court:  Thomas  v.  Wood,  61  Id.  138.  Where  »  complaint  for 
an  injunction  alleges  that  the  chief  and  only  object  of  the  suit  is  to  obtain  an 
injunction  against  the  further  prosecution  and  completion  of  certain  paUio 
improvements  on  land  contiguous  to  the  plaintiff's,  and  which,  he  all^god* 
were  illegal  and  onanthorized,  it  does  not  raise  any  qnestimaf  thlt  witiim 
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'tibe  *'***»wng  of  th«  ma%  <i«fiT>wtg  fhe  jnziadlction  of  ooorti  of  oommoii  pleaa: 
Sipe  T.  ffoUkUtift  02  Id.  10.  F^urtitton  oan  be  had  of  real  estate  under  mort- 
fage:  OnomB  ▼.  EUt$,  64  Id.  587.  Utie  may  be  pat  in  iBflne,  tried,  and  aet- 
tled,  in  partition  proceedingi:  MSler  r.  JVb&fe,  86  Id.  630;  and  the  decree  ia 
aa  oonelnaiye  aa  in  any  other  action:  Xftmte  t.  Oreve,  102  Id.  175;  Kermey  t. 
PkilBpiff  01  Id.  616.  Aa  the  respective  daima  or  titles  of  the  parties  may  be 
p«t  in  isBiie  and  determined  in  an  action  for  partition,  it  follows  that  a. 
cogntwirlaim,  filed  for  that  paipose^  is  proper:  Ferri$  t.  Beedf  87  Id.  125. 
Where  a  court  of  general  jnrisdiction  takes  jnrisdiotion  and  tries  and  de- 
%mM  iiitw^a  It  snit^  the  faots  which  give  it  jnrisdiction  need  not  afSrmatively 
appear  on  the  faoe  of  the  complaint.  Jnrisdiction  will  be  presumed  nnlass 
the  oontraiy  appear,  and  that  real  estate,  in  ccntrorersy,  waa  in  the  oonnty  . 
where  the  aotion  waa  oommanoed  will  be  preaamedt  Kkmaman  r.  Kimnamtm^ 
71  U.  4S1 1  Bnm  y.  Amdemm.  00  Id.  96. 
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p7  ImiAJfi* ».] 

Ijiusaqiraor  or  OowimiRATiDW  will  hot  Vman  AmtiwnwT,  aa  a  general^ 
nle^  bat  this  dootrine  does  not  apply  to  a  mere  exchange  of  moneys,  the 
Talnea  of  which  are  exactly  fixed;  it  applies  to  the  exchange  of  something 
of  indefinite  Talne^  for  money,  or  for  some  other  thing  of  indefinite  yalae. 

Mmbm  Vmamnm  to  Pat  Six  Huhbbbd  Dollabs  iob  Onb  Oxht  is  Uvoov- 
■orowAiiLB  AND  VoiD  on  its  face,  thoogh  the  cent  be  tendered,  nnless  the 
one  cent  mentioned  is  some  particular  one  cent,  a  ftunily  piece,  or  ancient, 
remarkable  coin,  possessing  an  indeterminate  valne^  extrinsic  from  ita 
simple  money  valne. 

ItauL  Ck>H8inKBATioif  Aloms  will  hot  Support  Pbomisi. 

Whssb  BuFirnD  Cladi  is  Lbqallt  Gbouhbusbs,  a  promise  made  npon  a 
oon^romiae  of  it^  or  becaose  of  a  suit  brought  npon  it,  is  not  binding. 

Hctbahd  hot  Bound  to  Pat  Wm's  Lxqacibs  whxbx  Shje  Lbates  Ko 
PnoPKBTT. — ^If  wife  dies  testate,  but  leayes  no  property  oat  of  which 
the  kgadea  bequeathed  by  her  can  be  satisfied,  the  hnsband  is  onder  no 
oUigatica  to  pay  them,  and  his  promise  to  do  so  is  not  binding  npon  him 
liecanse  the  wife  had  no  property  of  her  own. 

OanxDSBAiiOHB  iMuufJiuuENT  TO  SUPPORT  Pboiobb. — ^A  wife  died  testate^ 
bat  left  no  property  with  which  to  pay  the  legacies  beqneathed  by  her, 
and  her  hnaband,  after  her  decease,  entered  into  a  written  agreement 
with  the  legateea  by  which  he  agreed  to  pay  to  them  the  several  soma 
beqneathad  to  them  by  his  wife,  in  consideration:  1.  Of  one  cent;  2.  Of 
the  lo?e  and  affection  he  bore  his  deceased  wife,  and  the  fact  that  she  had 
dona  her  part  in  the  acquisition  of  his  property;  and  3.  That  she  had 
her  desire  by  her  will  that  they  should  have  certain  sams  of 
Such  an  instrument  will  not  support  an  action.  The  first  oon- 
aidsration  is  invalid,  because  unconscionable.  The  second  considerationa 
ore  not  good,  because  they  were  past  considerations,  and  because  they 
eonatitnted  no  oonsideration  for  a  promise  to  pay  money  to  a  third  per- 
The  third  is  not  good,  because  a  husband's  Teneration  for  the 
of  hia  deceased  wife  is  not  a  Ugal  oooaideration  lor  a  promise  ta 
jajy  mfon^y  to  any  third  person* 
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Action  upon  an  inBtnunent  described  in  the  opinion,  where 
other  facts  are  stated. 

James  Morrison  and  C.  A.  Bayj  for  the  appellant. 
N.  B.  Taylor  and  A.  Seidensticlerj  for  the  appellee. 

By  Court,  Perkins,  J.  Action  by  J.  B.  Nell  against  Zach- 
arias  Schnell  upon  the  following  instrument: 

"  This  agreement,  entered  into  this  thirteenth  day  of  Feb- 
ruary, 1856,  between  Zach.  Schnell,  of  Indianapolis,  Marion 
'X>unty,  state  of  Indiana,  as  party  of  the  first  part,  and  J.  B. 
Nell,  of  the  same  place,  Wendelin  Lorenz,  of  Stilesville,  Hen- 
dricks county,  state  of  Indiana,  and  Donata  Lorenz,  of  Prick- 
inger,  grand  duchy  of  Baden,  Germany,  as  parties  of  the 
second  part,  witnesseth:  The  said  Zacharias  Schnell  agrees  as 
follows:  Whereas  his  wife,  Theresa  Schnell,  now  deceased,  has 
made  a  last  will  and  testament,  in  which,  among  other  pro- 
visions,  it  was  ordained  that  every  one  of  the  above-named 
second  parties  should  receive  the  sum  of  two  hundred  doUani; 
and  whereas  the  said  provisions  of  the  will  must  remain  a 
nullity,  for  the  reason  that  no  property,  real  or  personal,  was 
in  the  possession  of  the  said  Theresa  Schnell,  deceased,  in  her 
own  name  at  the  time  of  her  death,  and  all  property  held  by 
Zacharias  and  Theresa  Schnell  jointly  therefore  reverts  to  her 
husband;  and  whereas  the  said  Theresa  Schnell  has  also  been 
a  dutiful  and  loving  wife  to  the  said  Zach.  Schnell,  and  has 
materially  aided  him  in  the  acquisition  of  all  property,  real 
and  personal,  now  possessed  by  him;  for  and  in  consideration 
of  all  this,  and  the  love  and  respect  he  bears  to  his  wife;  and 
furthermore,  in  consideration  of  one  cent  received  by  him  of 
the  second  parties,  he,  the  said  Zach.  Schnell,  agrees  to  pay 
the  above-named  sums  of  money  to  the  parties  of  the  sec- 
ond part,  to  wit,  two  hundred  dollars  to  the  said  J.  B.  Nell; 
two  hundred  dollars  to  the  said  Wendelin  Lorenz;  and  two 
hundred  dollars  to  the  said  Donata  Lorenz,  in  the  following 
installments,  viz.,  two  hundred  dollars  in  one  year  from  the 
date  of  these  presents;  two  himdred  dollars  in  two  years,  and 
two  hundred  dollars  in  three  years;  to  be  divided  between  the 
parties  in  equal  portions  of  sixty-six  dollars  and  sixty-six  and 
two  thirds  cents  each  year,  or  as  they  may  agree,  till  each  one 
has  received  his  full  sum  of  two  hundred  dollars. 

'^And  the  said  parties  of  the  second  part,  for  and  in  consid- 
eration of  this,  agree  to  pay  the  above-named  sum  of  money 
[one  cent],  and  to  deliver  up  to  said  Schnell,  and  abstain 
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from  collecting  any  real  or  supposed  claims  upon  him  or  his 

estate  arising  from  the  said  last  will  and  testament  of  the  said 

Theresa  Schnell,  deceased. 

'^  In  witness  whereof,  the  said  parties  have,  on  this  thirteenth 

day  of  February,  1856,  set  hereunto  their  hands  and  seals. 

^^Zachaioas  Schnell.  [seal.] 
*' J.  B.  Nell.  [seal.] 

'^Wer.  Lorenz.''  [seal.] 

The  complaint  contained  no  averment  of  a  consideration  for 
the  instrument,  outside  of  those  expressed  in  it;  and  did  not 
aver  that  the  one  cent  agreed  to  be  paid  had  been  paid  or  ten- 
dered. 

A  demurrer  to  the  complaint  was  overruled. 

The  defendant  answered  that  the  instrument  sued  on  was 
given  for  no  consideration  whatever. 

He  further  answered  that  it  was  given  for  no  consideration, 
because  his  said  wife,  Theresa,  at  the  time  she  made  the  will 
mentioned,  and  at  the  time  of  her  death,  owned  neither  sepa* 
rately  nor  jointly  with  her  husband,  or  any  one  else  (except 
BO  far  as  the  law  gave  her  an  interest  in  her  husband's  prop- 
erty), any  property ^  real  or  personal,  etc. 

The  will  is  copied  into  the  record,  but  need  not  be  into  this 
opinion. 

The  court  sustained  a  demurrer  to  these  answers,  evidently 
on  the  ground  that  they  were  regarded  as  contradicting  the 
instrument  sued  on,  which  particularly  set  out  the  considera- 
tions upon  which  it  was  executed.  But  the  instrument  is 
latently  ambiguous  on  this  point:  See  Ind.  Dig.  110. 

The  case  turned  below,  and  must  turn  here,  upon  the  ques- 
tion whether  the  instrument  sued  on  does  express  a  considera- 
tion sufficient  to  give  it  legal  obligation,  as  against  Zacharias 
SchnelL  It  specifies  three  distinct  considerations  for  his 
im>mise  to  pay  six  hundred  dollars: 

2.  A  promise  on  the  part  of  the  plaintiffs  to  pay  him  one 
cent;  2.  The  love  and  affection  he  bore  his  deceased  wife,  and 
the  fact  that  she  had  done  her  part,  as  his  wife,  in  the  acquisi- 
tion of  property;  3.  The  fact  that  she  had  expressed  her  desire, 
in  the  form  of  an  inoperative  will,  that  the  persons  named 
therein  should  have  the  sums  of  money  specified. 

The  consideration  of  one  cent  will  not  support  the  promise 
of  SchnelL  It  is  true  that,  as  a  general  proposition,  inadequacy 
of  consideration  will  not  vitiate  an  agreement:  Baker  v.  Rolh 
srte,  14  Ind,  552.     But  this  doctrine  does  not  apply  to  a  mere 
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exchange  of  sums  of  moneys  of  coin,  whose  value  is  exactly 
fixed,  but  to  the  exchange  of  something  of,  in  itself^  indeter* 
minate  yalue,  for  money,  or  perhaps,  for  some  other  thing  of 
indeterminate  value.  In  this  case,  had  the  one  cent  mentioned 
been  some  particular  one  cent,  a  family  piece,  or  ancient,  re* 
markable  coin,  possessing  an  indeterminate  value,  extrinsic 
from  its  simple  money  value,  a  different  view  might  be  taken. 
As  it  is,  the  mere  promise  to  pay  six  hundred  dollars  for  one 
eent,  even  had  the  portion  of  that  cent  due  from  the  plaintiff 
been  tendered,  is  an  unconscionable  contract,  void  at  first 
blush,  upon  its  face,  if  it  be  regarded  as  an  earnest  one:  Hav' 
desty  V.  Smithy  8  Ind.  39.  The  consideration  of  one  cent  is 
plainly,  in  this  case,  merely  nominal,  and  intended  to  be  sa 
As  the  will  and  testament  of  Bchnell's  wife  imposed  no  legal 
obligation  upon  him  to  discharge  her  bequests  out  of  his  prop- 
erty, and  as  she  had  none  of  her  own,  his  promise  to  discharge 
them  was  not  legally  binding  upon  him  on  that  ground.  A 
moral  consideration  only  will  not  support  a  promise:  Ind. 
Dig.  13.  And  for  the  same  reason,  a  valid  consideration  for  his 
promise  cannot  be  found  in  the  fact  of  a  compromise  of  a  dis- 
puted claim;  for  where  such  claim  is  legally  groundless,  a 
promise  upon  a  compromise  of  it,  or  of  a  suit  upon  it,  is  not 
legally  binding:  Spahr  v.  Hollingsheady  8  Blackf.  415.  There 
was  no  mistake  of  law  or  fact  in  this  case,  as  the  agreement 
admits  the  will  inoperative  and  void.  The  promise  was  simply 
one  to  make  a  gift.  The  past  services  of  his  wife,  and  the  love 
and  affection  he  had  borne  her,  are  objectionable  as  legal  coo- 
siderations  for  Schnell's  promise,  on  two  grounds:  1.  They  are 
past  considerations:  Ind.  Dig.,  18;  2.  The  fact  that  Schnell 
loved  his  wife,  and  that  she  had  been  industrious,  constituted 
no  consideration  for  his  promise  to  pay  J.  B.  Nell  and  the 
Lorenzes  a  sum  of  money.  Whether,  if  his  wife,  in  her  life- 
time, had  made  a  bargain  with  Schnell  that,  in  consideration 
of  his  promising  to  pay,  after  her  death,  to  the  persons  named, 
a  sum  of  money,  she  would  be  industrious,  and  worthy  of  bis 
affection,  such  a  promise  would  have  been  valid  and  consistent 
with  public  policy,  we  need  not  decide.  Nor  is  the  fact  thai 
Schnell  now  venerates  the  memory  of  his  deceased  wife  a  legal 
consideration  for  a  promise  to  pay  any  third  person  money. 

The  instrument  sued  on,  interpreted  in  the  light  of  the  facts 
alleged  in  the  second  paragraph  of  the  answer,  will  not  support 
an  action.  The  demurrer  to  the  answer  should  have  been 
overruled:  See  Stevenson  v.  Dndey^  4  Ind.  519. 

The  judgment  is  reversed,  with  costs.   Cause  remanded,  oto. 
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IiijLDBQiTAcnr  ov  OoHBDraatAHOM,  Oonr&Acrra  not  AmcrxD  bt,  as  Oik- 
■EAL  Ruu:  VToocf/bftT.  ^&Nm4  9  Am.  Deo.  736;  BegmowrY.  fielaneif,  15  Id. 
S70,  and  note  299;  Hhid  ▼.  EoldaMp,  26  Id.  107,  and  note  109;  but  they  may 
be^  if  the  inadequacy  ia  eoapled  with  other  delinquenoiea:  Leeter  ▼.  Mohan, 
60  Id.  63a 

Oboss  iNADBQiTAory  Uttbblt  Wobthliss  dt  Law  Aia>  nr  Fact,  Evncr 
or,  OS  CosTBAOTBi  Sm  Spotm  ▼.  JBoAkefl;  46  Am.  ]>eo.  346;  note  to  Eaygh'^ 
AdnCn  r.  ^wii;  16  Id.  672. 

Moral  Gonsidxbatidh  will  Sutvobt  Oozttraot,  whin:  Cook  t.  Bradley^ 
IS  Am.  Dec  79;  Warren  ▼.  Whitney,  41  Id.  406;  8taU  t.  ^e^orf,  39  Id.  628; 
Staf&rd  ▼.  Boeofi,  37  Id.  366,  and  note  371;  McMorrU  t.  Hemdon,  21  Id.  515; 
Cvdwdl'7.  Strolker,  12 Id.  326. 

OoMan>BBATiON  OF  LoYX  Aia>  AmonoN  is  not  enffident  to  aapport  a  oon- 
Iraet:  Hollqf  ▼.  Adanu,  42  Am.  Deo.  506^  and  caaes  dted  in  note  thereto  511. 

Thb  fbinoipal  gaoi  WAa  oitbd  in  eaoh  of  the  following  anthoritiea,  and 
to  the  point  stated:  A  promise  to  give  something  for  the  oompromise  of  a 
daim,  for  which  there  is  no  legal  foundation  whatever,  is  not  sufficient  to 
sustain  a  soit  at  lawt  SmUh  t.  Boruff,  75  Ind.  416.  Where  the  consideration 
of  A  contract  is  money,  and  nothing  else,  courts  may  determine  its  adequacy; 
but  irhan,  the  oonsideration  is  an  indeterminate  one,  the  rule  la  otherwiaet 
WoVbrdY.  PoMVb  35 Id.  301,  304. 


Lewis  v.  Phillips. 

[17  IKBIAHA,  lO&i 
OUBX  HAS  KO  AUTKOBITT  TO  ISBUB  EXBOUnOH,  IN  AbSENOB  OV  AVT  St  AT- 

VTOBT  Fbovuioh  giving  him  such  authority,  without  direction  from  the 
plainti£F  or  his  attorney. 

RHBT  to  ObDBB  OB  DbLAT  EXBCTUnON  EZIBTS  ONLT  nr  JUDOKBHT  PLAnr- 

Txnr,  or  those  acting  under  him. 

BZBOUTZOir    DBFB3n>AliT  CANNOT  COMPLAIN   THAT  ClXBX  HAS    ISSUBD  EXB- 

ounoN  WITHOUT  AuTHOBTTf ,  if  plaintiff  afterwards  ratifies  the  act. 
DiruTr  HAS  Ko  Bight  to  Pbbsumb  that  his  principal  has  authority  to  is- 

.  soo  execution. 
Dbfutt  IssuiNo  £xjscuTiON  without  AuTHOBmr  ANi>  PuBCHASiNa  at 

Sale  Mape,  can  take  no  advantage  from  his  purchase,  though  no  actual 

frand  entered  into  the  transaction. 
biBD  Pabtt  Butzno  of  ExBCunoN  PuBCHASEB,  WITH  NoTiCB  that  such 

porehaaer  took  no  beneficial  title  at  the  sale,  takes  nothing  from  his  pur- 


RoncB  BXiOBB  Patxxnt  of  All  Pubghasb-m onxt  m  Equivalbnt  to  No* 
noB  before  the  contract^  even  though  the  balance  due  is  secured  and  tha 
oonyeyance  made. 

The  opinion  states  the  taclB. 

J.  O.  Jone$y  /.  E.  Blyihe^  and  A.  C.  DanaULf  finr  th^uppellanta 

Conrad  Bdker^  for  the  appellee. 
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By  Conriy  Wobden,  J.  This  was  an  action  by  PhillipB 
against  James  Butphen  and  his  wife,  Alexander  C.  Donald, 
Andrew  Lewis,  and  Daniel  Ward.  The  complaint  alleges,  in 
substance,  that  on  March  30,  1859,  the  plaintiff  recovered  a 
judgment  in  the  Gibson  circuit  court  against  Sutphen  and 
wife,  and  a  foreclosure  of  a  mortgage  for  the  sum  of  five  hun- 
dred and  seventy-five  dollars,  and  costs.  That  at  the  time  of 
the  recovery  of  the  judgment  the  plaintiff  was,  and  ever  since 
has  been,  and  still  is,  a  resident  of  the  state  of  Pennsylvania, 
and  that  his  attorney  resided  in  the  city  of  Evansville,  in  the 
state  of  Indiana.  That  at  the  time  of  the  rendition  of  the 
judgment,  and  for  six  months  thereafter,  Lewis  was  the  clerk 
of  the  Gibson  circuit  court,  and  Donald  was  his  deputy.  That 
soon  after  the  rendition  of  the  judgment,  Lewis,  by  Donald, 
his  deputy,  without  the  knowledge  or  consent,  order  or  direc- 
tion of  the  plaintiff,  or  his  attorney,  issued  to  the  sheriff  a 
certified  copy  of  the  judgment  of  foreclosure  and  order  of  sale, 
under  the  seal  of  the  court,  by  virtue  of  which  the  sheriff,  hav- 
ing duly  advertised  the  property,  on  May  4,  1859,  sold  the 
same,  and  the  defendant  Donald  became  the  purchaser  thereof^ 
at  the  sum  of  one  hundred  and  forty-nine  dollars  and  fifty 
cents,  and  received  the  sheriff's  deed  therefor,  the  property 
being  at  the  time  worth  eight  hundred  dollars*  That  Donald 
paid  the  purchase-money  to  the  sheriff,  who  applied  twelve  dol- 
lars and  fifty-five  cents  thereof  to  the  costs,  and  paid  the  resi- 
due to  Lewis,  as  clerk,  in  whose  hands  it  remians.  That  neither 
the  plaintiff  nor  his  attorney  had  any  knowledge,  intimation, 
or  suspicion  of  the  issuing  of  the  order  of  sale,  or  of  the  sale  of 
the  land  by  the  sheriff  by  virtue  thereof,  until  long  after  the 
sale  and  conveyance.  That  the  defendants  in  the  judgment 
of  foreclosure  are  insolvent,  and  the  premises  mortgaged,  the 
only  property  out  of  which  the  judgment,  or  any  part  of  it, 
can  be  realized.  That  the  defendants,  Lewis  and  Donald, 
fraudulently,  and  without  the  authority,  knowledge,  or  con- 
sent of  the  plaintiff  or  his  attorneys,  issued  the  execution  for 
the  purpose  of  enabling  Donald  to  purchase  the  property  at 
less  than  its  value.  That  after  the  purchase  of  the  land  by 
Donald,  he  sold  and  conveyed  the  same  to  the  defendant 
Ward  for  the  sum  of  five  hundred  dollars,  a  part  of  which  was 
paid  down,  and  the  residue  remains  unpaid.  That  if  the 
plaintiff  had  known  of  the  sale  thus  made  by  the  sheriflT,  he 
would  have  bid  on  the  property  the  amount  of  his  judgment 
and  costs,  which  he  will  do  if  the  sale  shall  be  set  aside,  and 
the  property  again  exposed  to  sale. 
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Prayer  that  the  sale  be  set  aside,  etc. 

Process  was  returned  *^not  found"  as  to  Sutphen  and  wife, 
and  the  cause  proceeded  as  to  the  other  defendants,  who  filed 
a  demurrer  to  the  complaint,  which  was  overruled,  and  they 
excepted.  The  defendants,  Lewis,  Donald,  and  Ward,  then 
answered  by  general  denial.  The  cause  was  tried  by  a  jury, 
who  found  for  the  plaintiff  generally,  and  rendered  answers  to 
special  interrogatories  propounded  to  them.  Motion  for  a  new 
trial  overruled,  and  judgment  setting  aside  the  sheriff's  sale 
and  deed  to  Donald,  and  the  deed  from  Donald  to  Ward. 

The  first  error  assigned  is  in  overruling  the  demurrer  to 
the  complaint. 

It  is  claimed  that  the  clerk  had  authority  to  issue  the  execu- 
tion without  any  direction  so  to  do  from  the  plaintiff  or  his  at- 
torney. In  the  absence  of  any  statutory  provision  giving  him 
such  authority  or  making  it  his  duty  so  to  do,  it  is  clear  that  he 
had  no  such  authority.  The  clerk  of  a  court,  as  such,  has  no 
more  right  to  control  or  direct  an  execution  upon  a  judgment 
than  any  other  third  person.  The  property  in  a  judgment  is 
in  the  plaintiff  therein,  and  he  alone,  or  those  acting  for  him, 
have  tiie  exclusive  right  to  order  an  execution  or  delay  it 
The  following  observations,  made  by  the  court  in  Ex  parte 
Hampicnj  2  G.  Greene,  137,  are  pertinent  here: 

*'  It  not  unfrequeutly  happens  that  the  parties,  plaintiff  and 
defendant,  in  the  exercise  of  right  and  in  the  spirit  of  justice 
and  compromise,  agree  upon  terms  by  which  the  stem  and 
rigorous  proceeding  of  law  is  stayed,  and  time  and  opportunity 
afforded  for  the  defeated  party  to  satisfy  the  demands  of  the 
law,  with  the  consent  of  his  successful  antagonist.  Courts 
will  not  prevent  the  parties  from  acting  with  conciliation  and 
forbearance,  promotive  of  convenience.  To  allow  the  ofiicers 
of  a  court,  or  witnesses  to  whom  fees  may  be  due,  to  step 
in  and  control  the  cause,  either  before  or  after  judgment,  by 
ordering  process  to  issue,  would  be  a  manifest  privation  of 
the  rights  of  the  parties.  A  judgment,  when  entered,  is  sub- 
ject to  the  control  of  the  party  in  whose  favor  it  is.  He,  or 
his  agent  or  attorney,  may,  in  the  use  of  the  proper  process  of 
the  law,  enforce  it,  and  no  other  person.  If  fees  be  due  to  the 
officers  of  the  courts,  or  witnesses,  and  they  are  unreasonably 
delayed  in  their  collection  by  the  parties  to  the  proceeding, 
the  law  gives  them  a  remedy  for  services  rendered.  Thej 
may  enfixrce  their  rights  by  proceeding  against  the  partv 
liable." 
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We  are  referred  to  the  following  statutorj  providonB,  as  au- 
thorizing the  clerk  to  issue  execution  without  the  direction  of 
the  plaintiff:  2  R.  S.  1852,  sees.  428,  429,  p.  133;  Id.,  sec.  635, 
p.  176.  Section  428  provides  that  "  at  the  expiration  of  the 
stay,  it  shall  be  the  duty  of  the  clerk  to  issue  a  joint  execu- 
tion against  the  property  of  all  the  judgment  debtors,  and  re- 
plevin bail,  etc."  This  section  should,  probably,  be  constraed 
to  be  a  direction  as  to  the  manner  of  the  execution  when  it 
issues,  that  is,  against  the  debtor  and  replevin  bail,  rather 
than  a  direction  to  issue  upon  the  expiration  of  the  stay.  But 
this  point  need  not  be  and  is  not  decided,  as  the  provision  has 
no  application  here,  the  judgment  in  question  not  having  been 
stayed.  Section  429  provides  that  upon  judgments  recovered 
against  any  officer,  etc.,  for  money  received  in  a  fiduciary  ca- 
pacity, or  for  a  breach  of  any  official  duty,  the  clerk  shall 
issue  execution  forthwith,  returnable  in  ninety  days,  to  be  in- 
dorsed ^^not  repleviable,"  and  it  shall  be  so  ordered  in  the 
judgment.  It  is  obvious  that  this  section  has  no  application 
here. 

Section  686  provides  that  "a  copy  of  the  order  of  sale,  and 
judgment,  shall  be  issued  and  certified  by  the  clerk,  under 
the  seal  of  the  court,  to  the  sheriff,  who  shall  thereupon  pro- 
ceed to  seU  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  judgment,  interest,  and  costs, 
as  upon  execution,"  etc. 

The  intention  of  the  legislature  was,  by  this  section,  to  pro- 
vide for  the  manner  of  carrying  into  execution  judgments  of 
foreclosure.  A  copy  of  the  order  of  sale  and  judgment  is  to 
be  issued,  and  thereupon  the  sheriff  is  to  sell  as  upon  execu- 
tion. No  direction  is  given  by  the  statute  as  to  the  time  when, 
or  circumstances  under  which,  the  copy  of  the  order,  etc.,  is  to 
be  issued.  It  is  obvious  that  it  can  be  properly  issued  only 
when  it  is  directed  by  the  proper  party. 

Perhaps  an  execution  defendant  could  not  complain,  where 
a  clerk  issues  without  authority  of  the  plaintiff,  if  the  plaintiff 
afterward  acquiesces  in  it,  and  ratifies  the  act;  nor  could  the 
plaintiff,  under  such  circumstances,  object  that  the  clerk  had 
no  authority  to  issue  the  execution.  Such,  however,  is  not  the 
case  here.  The  plaintiff  was  ignorant  of  the  &ct  that  an  exe- 
cution had  issued,  until  after  the  sale,  and  has  done  nothing 
to  show  an  acquiescence  or  ratification. 

The  order  of  sale  having  been  issued,  and  the  sale  hav- 
ing taken  place,  without  the  plaintiff's  knowledge  or  authority. 


Hm.  1861.]  LswiB  v.  Phillip&  461 

he  should  Dot  be  injured  thereby,  and  the  sale  should  be  set 
aside,  unless  the  rights  of  third  parties,  who  are  innocent^ 
would  be  injuriously  affected.  It  is  objected  that  the  com- 
plaint is  bad,  for  not  averring  that  Donald  had  notice  that 
Lewis,  his  principal,  was  not  authorized  by  the  plaintiff  to 
issue  the  order. 

The  order  of  sale  was  issued  by  Donald,  himself,  as  the 
deputy  of  Lewis,  and  so  far  as  appears,  without  any  special 
directions  from  the  latter.  Without  directions  from  Lewis  to 
issue  the  order  of  sale,  Donald  would  have  no  right  whatever  to 
presume  that  Lewis  had  authority  from  the  plaintiff.  He  can- 
not acquire  an  advantage,  injurious  to  the  plaintiff,  from  his 
own  unauthorized  act. 

There  was  no  error  in  overruling  the  demurrer.  The  evi- 
dence is  in  the  record,  and  folly  sustains  the  verdict. 

Exceptions  were  taken  to  the  ruling  of  the  court,  in  exclud- 
ing evidence  having  a  tendency  to  negative  actual  fraud,  and 
to  the  refusal  of  the  court  to  instruct,  as  asked,  on  that  sub- 
ject. We  shall  not  extend  this  opinion,  by  entering  into  these 
details,  because  the  charges  given  accord  with  our  opinion,  as 
above  expressed,  and  because  the  action  is  maintainable,  and 
the  judgment  right,  although  no  actual  fraud  be  shown.  Don- 
ald, having  issued  the  order  of  sale  without  authority  from  the 
plaintiff,  and  without  having  shown  directions  from  his  princi* 
pal  to  do  so,  can  take  no  advantage,  as  against  the  plaintiff, 
from  his  purchase,  although  no  actual  fraud  entered  into  the 
transaction. 

A  different  question,  however,  arises  as  respects  Ward,  the 
purchaser  from  Donald.  He,  so  far  as  appears,  purchased 
without  any  knowledge  of  the  improvident  issuing  of  the  order 
of  sale.  He  could  be  required  to  look  no  further  than  to  see 
that  Donald's  purchase  was  made  under  a  judgment,  and  an 
execution  that  was  warranted  by  the  judgment:  Carpenter  v. 
Doe^  2  Ind.  465.  Had  he  paid  the  purchase-money  before 
notice,  having  received  his  deed  from  Donald,  it  is  not  per- 
ceived that  his  title  could  have  been  disturbed.  The  jury, 
however,  returned  in  their  special  findings  that,  of  the  pur- 
chase-money, three  hundred  and  sixty-six  dollars  remained 
due  from  him  to  Donald. 

The  question  arises  whether,  under  the  circumstances,  he 
can  be  regarded  as  a  purchaser  in  good  faith,  and  for  a  valu- 
able consideration,  before  notice,  and  as  such  entitled  to  hold 
the  land. 
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The  rule  on  this  subjecti  as  laid  down  by  Sugden,  is  that 
''  notice,  before  actual  payment  of  all  the  money,  although  it 
be  secured,  and  the  conveyance  actually  executed,  or  befiore 
the  execution  of  the  conveyance,  notwithstanding  the  money 
be  paid,  is  equivalent  to  notice  before  the  contract:"  See  2  Sug- 
den  on  Vendors,  7th  Am.  ed.,  533,  and  notes.  This  rule, 
as  to  the  necessity  of  payment  of  all  the  purchase-money 
before  notice,  has  been  sanctioned  and  acted  upon  by  this 
court:  Dugan  v.  Vattierj  3  Blackf.  245  [25  Am.  Dec.  105]. 
This  is,  undoubtedly,  the  English  doctrine,  and  it  seems  to 
accord,  also,  with  the  weight  of  American  authoritiee:  See 
observations  and  authorities  collected,  on  this  subject,  in.  2 
Lead.  Cas.  Eq.,  8d  Am.  ed.,  101,  116.  There  are  few,  if  any, 
cases,  holding  that  the  payment  of  part  of  the  purchase- 
money,  before  notice,  although  the  purchaser  has  taken  a  con- 
veyance, is  sufficient  to  enable  him  to  hold  the  land,  as  against 
him  who  has  a  prior  equitable  right.  But  while  this  is  the 
case,  there  is  an  evident  tendency,  in  the  decisions,  to  afford 
the  purchaser  relief  and  indemnity,  in  a  proper  case,  by  giving 
him  a  lien  upon  the  land,  or  rather,  by  permitting  him  to 
make  use  of  his  legal  title,  to  secure  himself  for  the  purchase- 
money  paid  before  notice,  and  for  improvements  made  on  the 
land:  See  authorities  above  cited. 

In  Dart's  Vendors  and  Purchasers,  by  Waterman,  389,  it 
is  said  that  '^  when  the  conveyance  has  been  executed,  and  a 
part  only  of  the  money  paid,  before  notice,  the  purchaser  may, 
it  is  conceived,  clearly  avail  himself  of  the  legal  estate,  as  a 
security,  to  the  extent  of  the  sum  so  paid."  In  the  case  here, 
the  defendant  Ward  did  not,  either  in  his  answer,  or  in  any 
other  manner,  insist  upon  an  indemnity.  He  asked  for  no 
relief,  and  in  no  manner  raised  the  question  whether  he  was 
entitled  to  be  reimbursed  for  the  amount  paid  before  notice. 
The  remark  of  Oibson,  J.,  in  Y<m8t  v.  MartiUj  3  Serg.  &  R.  428, 
433,  in  reviewing  former  English  decisions  upon  this  questioin, 
is  applicable  here.  He  says:  ''In  none  of  the  cases  on  the 
subject  did  the  defendant  insist  on  indemnity,  but  on  the  con- 
trary claimed  the  land  itself,  insisting  that  part  payment 
gave  him  an  indefeasible  title." 

The  purchase-money  due  from  Ward  to  Donald  not  being 
all  paid,  and  that  fact  being  sufficient  to  prevent  him  from 
holding  the  land,  as  against  the  plaintiff,  and  no  questioD 
having  been  raised  as  to  Ward's  right  to  be  indemnified  for  tbs 
amount  he  had  paid,  the  judgment  must  be  affirmed. 
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The  qneetion  whether  a  purchaser  is  entitled,  in  any  case^ 
to  hold  the  land  as  an  indemnity  for  what  he  has  paid  before 
notice,  and  if  so,  under  what  circumstances,  it  is  unnecessary 
that  we  should  decide. 

The  judgment  is  a£Srmed,  with  costs. 

Ibbuanci  of  EiauuTioN  bt  Clerk  withcwt  Authobitt  will  be  good  if 
tatified  by  the  croditor:  Chrbaon  v.  WhUe,  20  Am.  Deo.  229. 

Thb  nosoiPAL  CASK  WAS  CITED  in  each  of  the  following  anthoritiee  and  to 
the  point  stated:  As  a  general  proposition,  the  clerk  of  a  conrt  is  not  reqoired 
nor  authorized  to  issne  execution  upon  a  judgment,  without  the  authority  or 
direction  of  the  party  in  whose  ^vor  it  is  rendered,  his  agent  or  attomeyh 
State  T.  IftftJM'f  Adm*r,  21  Ind.  217;  Watt  ▼.  Ahord,  25  Id.  535.  Notio^ 
bef<ire  actoal  payment  of  all  the  money,  although  it  be  secured  and  the  oon- 
▼eyance  actually  executed,  or  before  the  execution  of  the  conveyance,  not- 
withstanding that  the  money  be  paid,  is  equivalent  to  notice  before  the  contract; 
and  ia  sufficient  to  charge  lands,  in  the  hands  of  a  purchaser,  with  all  the 
elaima,  legal  or  equitable,  which  third  parties  may  have  upon  it:  ffeck  v.  Fhiif 
85  Id.  9;  Burton  v.  Heagan,  75  Id.  81;  Andermm  v.  Hubble,  93  Id.  579;  Rhoda 
V.  Oreem,  38  Id.  10.  Purchasers  having  no  notice  of  any  fraud  when  they  take 
their  deed  and  pay  their  first  installment  of  the  purchase-money  may  be  pro* 
tected  as  to  the  amount  paid  by  them  on  the  land.  But  they  cannot  claim  to 
be  innocent  purchasers  until  they  have  made  the  purchase,  received  the  deed, 
and  paid  the  whole  of  the  purchase-money:  Rhodes  v.  Oreen,  38  Id.  10.  In 
Routh  V.  Spencer,  38  Id.  393,  it  was  held  that  an  assignment  operating  as  a 
mortgage,  if  unrecorded,  is  invalid  as  against  the  purchaser  of  the  real  estate. 
Bat  Downey,  J.,  dissented,  on  the  ground  that  the  purchaser  was  not  protected 
from  the  lien  of  the  unrecorded  mortgage,  so  far  as  there  was  money  still 
owing  from  him  as  purchase-money.  "It  has,"  said  he,  "been  repeatedly 
dedded  by  this  and  other  courts,  that  to  constitute  one  a  purchaser  in  good 
fsith  and  for  a  valuable  consideration,  he  must  not  only  have  purchased  the 
real  estate,  but  he  must  have  received  his  deed  therefor  and  paid  the  pur- 
chase-money. This  rule  has  of  late  been  supposed  to  be  a  hard  one,  and  the 
inclination  in  this  court  has  been  to  hold  that  the  purchaser  will  be  protected 
to  the  extent  of  the  payments  which  he  had  made  before  notice.  But  it  has 
never  before  been  held  that  the  real  estate  is  not  liable  to,  and  bound  by,  the 
lisn  or  equity  to  the  extent  of  the  purchase-money  yet  unpaid  at  the  time 
the  parchaser  receives  notice  of  the  equity."  To  this  the  principal  case  was 
dted  at  page  400.  A  person  claiming  title  through  a  sale  upon  execution  is 
only  required  to  show  a  valid  judgment,  execution,  and  sheriflTs  deed:  SplaJm 
V.  OQletpie,  48  Id.  401.  As  to  the  statute  construed  to  be  directory,  see 
V. /Myfe,  20  Id.  13& 
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[17  IimiAirA,  120.] 
n  Ertirb  Failubb  or  Ttfli  to  Rial  Estate  GoKvnm 
WITH  CowKKAsn  or  Warrantt,  measure  of  damages  for  breach  ol 
eovenantik  in  absence  of  fraud,  is  the  purchase-money  and  interest. 
Whsbb  Eviction  is  Partial,  Damages  will  Bsab  Sams  Pboportion  to 
Whols  Pubchask-money  that  the  value  of  the  part  to  which  the  titls 
fails  bears  to  the  whole  premises,  estimated  at  the  price  paid 
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CoTBKAWn  BOTD  OOYMSAJXTOTL  TBAT  Hb  O  SdOED  OV  LaITD^  AXD  THAT  Hi 

WILL  Wabraht  asd  Dvwekd  Tjtle,  or  in  default  thereof,  that  he  w31 
retam  the  purchase-money  and  interest;  or  if  the  title  hSi  in  pert^  tint 
he  will  return  a  ratable  proportion  of  the  pnrrhaee  money  and  inteiest 

FiOT  THAT  Land  WAa  Bouort  wor  Partioitlab  Pdbfosi^  whioh  was  known 
to  the  yendor,  can  make  no  difEerenoe  in  respeot  to  the  mle  of  damages 
for  a  breach  of  the  ooTenants. 

Fbaup  Aa  Qround  of  Dakaoxs. — ^Where  title  to  land  fiuls  in  whole  or  ia 
part,  and  frand  can  be  shown,  or  conoealment^  which  woold  be  evidanes 
of  it^  it  will  oonatitnte  a  good  groond  of  action,  in  which  the  purchaser 
oan  recover  all  his  damages. 

Basd  of  Daxaois  fob  Pabtial  Failubb  of  TtTLB  is  the  relatiye  geoenl 
▼alne  of  the  part  to  which  the  title  fails  compared  with  the  whole^  witii- 
ont  limitation  of  the  purposes  to  which  it  may  be  applied,  or  for  whiek 
it  may  have  Talue. 

Action  upon  promiBsory  note,  and  to  foieclose  a  mortgagQ. 
The  flEicts  are  stated  in  the  opinion. 

Conrad  Baler  and  J,  P.  Edson,  for  the  appellants. 

Alvin  P.  Hoveyj  for  the  appellee. 

By  Court,  Wobden,  J.  Action  by  the  appellants  againat  tb» 
appellee,  upon  a  promissory  note,  and  to  foreclose  a  mortgage, 
executed  by  Beichert  to  one  Charles  Qraddy,  and  by  the  latter 
indorsed  to  the  plaintiffs. 

The  note  was  for  one  hundred  and  fifty  dollars,  and  was 
giyen  in  part  consideration  for  the  sale  of  a  certain  piece  of 
land,  by  Graddy,  to  the  defendant,  which  was  conveyed  by 
deed  of  general  warranty.  The  entire  purchase-money  was 
six  hundred  dollars,  and  the  note  in  suit  was  for  the  last  pay- 
ment. 

Defense,  that  the  defendant  had  been  evicted  from  part  of 
the  premises  by  a  paramount  title.  That  he  purchased  the 
premises  expressly  for  the  purpose  of  erecting  a  lager-beer 
cellar,  in  a  ravine  on  the  part  thereof  from  which  he  has  been 
evicted,  and  that  the  part  from  which  he  has  been  ousted  is 
indispensable  to  the  trade  and  business  of  a  brewer  for  such 
cellar,  and  that  the  lot  is  not  worth  as  much  by  two  hundred 
dollars  as  the  defendant  agreed  to  pay  for  the  same,  in  con- 
sequence of  said  ouster. 

Issue,  and  trial  by  the  court  Finding  and  judgment  tor 
the  defendant. 

The  court  found  specially  the  following  £aotS|  on  which  the 
question  here  involved  depends: 

'^  2.  That  said  lot,  at  the  time  of  the  purchase  thereof  by  the 
defendant  from  Graddy,  had  erected  thereon  a  dweUing-haose^ 
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which  18  still  on  said  lot;  and  that  one  of  the  main  objects  for 
which  the  lot  was  purchased  was  that  said  defendant  might 
erect  a  lager-beer  cellar  thereon,  which  object  was  known  to 
Oraddy  at  the  time  of  the  purchase. 

'^Z.  That  since  said  conveyance,  the  said  defendant  has 
been  evicted  from  the  west  end  of  said  lot  by  a  paramount  title, 
the  said  Qraddy  not  being  the  owner  in  fee  of  the  west  end  of 
said  lot,  at  the  time  of  said  conveyance. 

^4.  That  the  whole  price  or  purchase-money  of  said  lot  was 
«ix  hundred  dollars,  and  that  by  reason  of  the  fiEdlure  of  title 
to  the  west  end  thereof^  it  is  unfit  for  the  purpose  for  which  it 
was,  in  part,  purchased,  and  is  therefore  worth  to  the  defendant 
two  hundred  dollars  less,  for  the  purpose  for  which  he  pur- 
chased, than  the  entire  lot  would  have  been  worth. 

*'6.  That  the  general  value,  that  is,  the  value  for  ordinary 
porpoees,  of  that  part  of  the  lot  to  which  the  titie  failed  as 
aforesaid,  was  thirty  dollars,  taking  the  entire  purchase-money, 
or  six  hundred  dollars,  as  the  criterion  of  the  value  of  the  whole 
iot 

^6.  The  court,  therefore,  finds  generally  for  the  defendant 

Motion  for  a  new  trial  overruled. 

The  question  presented  is,  whether  the  court  adopted  the 
^amd  rule  as  to  the  measure  of  damages.  The  measure  of 
damages,  it  is  evident,  must  be  the  same  as  if  the  defendant 
were  suing  Graddy  for  a  breach  of  the  covenants  in  his  deed. 

It  is  well  settied  that  where  there  is  an  entire  fSulure  of  title, 
the  measure  of  damages  for  a  breach  of  the  covenants,  in  the 
absence  of  fraud,  is  the  purchase-money  and  interest:  Beese  v. 
McQuUkiny  7  Ind.  450. 

It  would  seem  to  follow,  as  a  corollary  of  this  rule,  that 
where  the  eviction  is  partial,  the  damages  will  bear  the  same 
proportion  to  the  whole  purchase-money  as  the  value  of  the 
part  to  which  the  title  fails  bears  to  the  whole  premises,  esti- 
mated at  the  price  paid.  This,  accordingly,  seems  to  be  the 
settled  rule:  Rawle  on  Covenants,  ed.  1860,  88;  Sedgwick 
on  Damages,  8d  ed.,  175;  Cornell  v.  Jackaony  8  Gush.  510; 
JtfbiTU  V.  Phelpsy  5  Johns.  49  [4  Am.  Dec.  823];  QxLe9  v.  Dugro, 
1  Dner,  831;  wkUy  v.  Howard j  15  Ind.  169. 

But  it  is  claimed  that  inasmuch  as  the  lot  was  purchased 
for  a  particular  purpose,  which  was  known  to  the  vendor,  and 
as  the  fifidlure  of  titie  to  a  part  renders  the  premises  useless  for 
that  purpose,  the  case  is  taken  out  of  the  rule  indicated.  The 
counsel  for  the  appellee  admits  that  there  are  no  authorities 

Ajl  Dwx  Vou  lxxix-«> 
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direcfly  Bustaining  the  poeition  thus  assumed.  We  have 
looked,  within  a  limited  range,  for  authorities  upon  this  point, 
but  find  none.  The  absence  of  authority  sustaining  the  posi- 
tion is  some  evidence,  at  least,  that  such  is  not  the  lavr.  An 
analogy  is  sought  to  be  drawn  from  the  rule  that  where  goods 
are  ordered  from  a  manufacturer  for  a  particular  purpose, 
there  is  an  implied  warranty  that  they  shall  be  fit  for  the  pur- 
pose designed.  Such  warranty  may  well  be  implied,  and  yet 
furnish  no  analogy  for  settling  the  rule  of  damages  on  a  breach 
of  the  express  warranty  of  title  contained  in  the  covenants  of 
a  deed. 

We  think,  in  principle,  the  fact  that  land  was  bought  for  a 
particular  purpose,  which  was  known  to  the  vendor,  can  make 
no  difierence  in  respect  to  the  rule  of  damages  for  a  breach  of 
the  covenants.  The  purpose  for  which  the  land  was  bought 
does  not  enter  into  the  covenants.  They  bind  the  covenautor 
that  he  is  seised  of  the  land,  and  that  he  will  warrant  and  de- 
fend the  title,  or  in  default  thereof,  that  he  will  return  the  par- 
chase-money  and  interest,  or  if  the  title  fail  in  part,  that  he 
will  return  a  ratable  proportion  of  the  purchase-money  and  in- 
terest. The  fact  that  the  land  was  bought  for  a  particular 
purpose  cannot  have  the  effect  of  increasing  the  liability  thus 
imposed  by  the  covenants.  If  the  land  was  sold  in  good  faith, 
and  without  fraud,  the  vendor  supposing  he  had  title  to  the 
whole,  no  reason  is  perceived  why  he  should  be  held  to  a 
greater  degree  of  liability  on  his  covenants  than  if  he  had  not 
known  the  purpose  to  which  the  purchaser  intended  to  apply 
it.  In  the  case  of  Dimmick  v.  Lochwoody  10  Wend.  142, 155, 
it  was  said  by  the  court:  ''One  ground  assumed  by  Kent, 
when  chief  justice,  in  Staats  v.  Ten  Eyck,  3  Cai.  Ill  [2  Am. 
Dec.  254],  and  also  by  Chief  Justice  Tilghman,  in  Bender  v. 
Fromberaer,  4  Dall.  436,  is  this:  'That  the  title  of  land  rests 
as  much  in  the  knowledge  of  the  purchaser  as  the  seller;  it 
depends  upon  writings,  which  both  can  examine.'  Again:  'It 
is  agreed  on  all  hands  that  if  fraud  can  be  shown,  or  conceal- 
ment, which  would  be  evidence  of  it,  that  would  constitute  a 
good  ground  of  action,  in  which  the  purchaser  could  recover 
all  his  damages.' " 

We  have  not  examined  the  question  whether  the  defendant 
might  not,  had  he  chosen  to  do  so,  have  rescinded  the  contract, 
on  the  failure  of  the  title  to  that  part  which  constituted  the 
principal  inducement  to  the  purchase;  but  whether  he  could 
have  done  so  or  not,  we  think  the  thirty  dollars,  found  by  the 
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eonrt  to  be  the  value  of  the  part  to  which  the  title  failed,  taking 
the  pnrchase-money  as  the  criterion  of  the  value  of  the  whole, 
was  the  troe  measure  of  damages;  and  therefore,  that  the 
eourt  should  not  have  found,  generally,  for  the  defendant. 

It  should  be  observed,  however,  that  perhaps  the  fifth  find- 
mg  of  the  court  does  not  furnish  a  strictly  accurate  basis  for 
the  assessment  of  damages.  If  the  value  of  the  part  to  which 
the  title  failed  is  less  "for  ordinary  purposes"  than  it  is  for 
any  particular  purpose  to  which  it  is  adapted  and  may  be 
applied,  as,  for  instance,  a  lager-beer  cellar,  the  basis  is  wrong. 
The  basis  should  be  its  relative,  general  value,  compared  with 
the  whole,  without  limitation  of  the  purposes  to  which  it  may 
be  applied,  or  for  which  it  may  have  value. 

A  new  trial  should  be  awarded. 

The  judgment  below  is  reversed,  with  costs. 


MsASUKB  ov  Damaov  lOB  Bbxaoh  ov  WAXBAgm  ow  Trls  to  land  ia 
ihm  piiTCihatn  mmmj,  with  intereet  from  the  time  of  the  pnrohaae:  Dairii  t. 
AnUft,  48  Am.  Deo.  279,  and  note  297,  referring  to  other  cases  in  this  series; 
matt  ▼.  Tkompmm,  40  Id.  630,  and  note  632;  Drew  t.  TcwU,  64  Id.  309,  and 
note  315;  King  t.  Kerr*s  Admitmtraton,  22  Id.  777;  Diekton  v.  DuMb  Ad- 
tmmutnOor^  66  Id.  661,  and  ooUeoted  cases  in  note  tiiereto  670;  Femander  t. 
Dwm^  65  Id.  607;  see  also  Ferriu  t.  ITanhea,  17  Id.  782,  and  cases  cited  in 
f ioto  to  same,  where  the  measore  of  damages  for  breach  of  covenant  of  war- 
ranty is  said  to  be  simply  the  yalae  of  the  land  at  the  time  of  the  contract. 
.Tor  purchaser's  remedy  after  oonveyanoe,  where  there  is  no  fraud,  eta,  and 
^lie  title  fails,  see  note  to  Woodn^r.  Bunce,  38  Id.  560. 

MkaSUBX  OV  DaMAOBS  lOB  'FaILUKE   OB  DKVnTT    ow   TtFLB  to   Pa&T    Off 

Lahd:  See  Beampland  r,  MeKeen,  70  Am.  Dec  115,  and  note  122;  Corneal  ▼• 
IToy,  12  Id.  453;  MeCimneU  t.  DmUap,  3  Id.  723. 

Mkascrb  Off  Damages  iob  Fraud  in  Salbs  off  Real  or  Pxrsonal 
Fmormaerrz  See  CamptftU  v.  HUknem,  61  Am.  Deo.  195,  and  collected  cases  in 
•ote  thereto  201. 

Tbb  ffRiHCiPAL  0A8R  WAS  dTXD  in  each  of  the  following  authorities,  and  to 
the  point  stated:  Where  there  is  a  failure  of  title  to  a  part  of  a  tract  of  land 
pordiaaed  and  taken  poasession  of,  and  there  is  not  a  rescission  of  the  con- 
tnefc  OQ  that  aoooont,  the  measure  of  damages  on  eviction  from  such  part,  in 
the  abaenoe  of  special  ciroumstanoes,  is  a  sum  bearing  the  same  proportion  to 
the  prioe  of  the  whole  that  such  part  bears  to  the  entire  tract  of  land:  ffooi 
w,  Spade^  20  Ind.  327.  There  will  be  found  in  the  notes  to  this  case  many 
tnthorities  bearing  on  the  rule  to  be  applied  where  there  is  a  failure  of  title 
lo  only  a  part  of  the  property  sold.  Damage  for  the  last  tract  or  portion 
«Bafe  be  in  proper  Uon  to  its  relati7e  yalue  and  importance,  when  taken  in 
•OBnMtioo  with  the  whde:  rtrai  NaL  Bank  ete.  ▼.  CoUer,  61  Id.  160.  Where 
tiwM  has  been  a  judgment  of  partial  eviction,  and  the  title  of  the  adyerse 
daimant  has  not  been  purchased  by  the  one  evicted,  he  will  be  entitled  to 
noawtr  a  corresponding  part  of  the  consideration  paid:  Mooney  v.  Burchard^ 
H  Id.  S86u    Where  there  is  a  failnre  of  title  as  to  the  whole  tract  conveyed. 
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mad  there  has  been  » legal  erioticm,  the  oonndenitum  numej  with  intereit  w 
the  oonect  meaenre  of  damages  for  breach  of  corenaiita  for  title:  McChm  r» 
McCfbtre,  65  Id.  487;  Amtrican  Camel  Coal  Co.  t.  SeH^  101  Id.  186.  I^  hoir. 
ever,  the  eviction  be  from  only  a  apedfio  part  of  the  land  conveyed  &r  agrow 
iBin,  the  damages  are  to  be  computed  by  adding  interest  to  the  sum  bearing 
the  same  ratio  to  the  whole  pnrohase-money  that»  at  the  time  of  the  OGOToy- 
aaoe,  the  value  of  snch  specific  part  of  the  land  bore  to  the  value  of  ^ 
whole  land  conveyed;  that  is,  for  ascertaining  en  what  portum  of  the  pur- 
chase-money to  compute  interest^  the  relative  value,  instead  of  the  avenge 
value,  of  the  specific  part  from  which  there  has  been  an  eviotion,  is  to  bs 
regarded,  and  such  relative  value  is  to  be  ascertained  with  reference  to  ths 
timeof  the  conveyance,  instead  of  the  time  of  the  trial:  AmarioimOatmdCQd 
Co,  V.  Seiiz,  mtpra. 


FlOUBNOY   V.    CiTT   OP  JEFFEB80NVILLB. 

L17  IMDIAITA,  lOB.] 
SbT-OVF  QkS  ONLY  BX  MaDI  AGAINBT  BxAJL  PaBTT  or  ISTBOBT. 

Bjdcxdt  at  Tna  ov  Brinoino  Suit  must  bh  Followsd;  not  a  remedy  in 

force  when  the  cause  arose  but  which  has  since  been  repealed. 
LaoiBLATinuB  XAT  Changs  Ltcai.  BmrKOTTM,  so  it  does  not  sabBtsntially 

impair  them. 
BnnrGiNo  AonoN,  though  Ebboveoub  in  Fobm,  will  Sayb  Claim  iboh 

Bar  ov  Statute  ov  Limitations,  under  the  Indiana  statatea. 
Remedt  tor  Colleoting  Dues  ior  Street  Improvements  by  precept  firon 

the  council,  mayor,  and  clerk  of  the  city,  is  constitntiona]. 
Ibsuino  Writ  is  Ministerial  Act,  and  may  be  performed  by  any  one  eo 

whom  the  law  may  cast  the  duty. 
IssniNo  OF  Preoeft  tor  Collection  of  AasBssMSNT  iob  Stbzr  iMrBOivi* 

ment  is  Ministerial  Act*,  and  not  a  judicial  one. 
Judicial  Acts  are  Such  as  are  Pertormbd  by  a  oonri  tooching  tiis 

rights  of  persons  or  property. 
Ministerial  Act  is  One  Which  Pebson  Pbbiobms  under  a  given  itatB  of 

facts,  in  a  prescribed  manner,  in  obedience  to  the  mandattt  of  legal  *»- 

thority,  and  without  regard  to  or  the  exercise  of  lus  own  judgmflnt  iip«B 

the  propriety  of  the  act  being  done. 

The  oidnion  Btateg  the  facts. 

/.  TT.  Ray,  H,  C.  NewcomJb,  and  /•  TarhingtM^  for  the  appellant 

/.  F.  Read,  for  the  appellee. 

By  Court,  Perkins,  J.  In  1854,  the  city  of  JefferaanYille, 
Indiana,  acting  under  the  general  law  of  1852  for  the  incor- 
poration of  cities,  made  a  contract  with  Calvin  Cook  for  the 
grading  and  graveling  of  a  street  in  said  city.  Cook  performed 
the  work  stipulated  in  his  contract,  and  an  assessment  for  pay- 
ment was  made,  but  one  of  the  property  holders,  before  whose 
property  grading  was  done,  refused  payment. 

In  1800,  the  city  instituted  a  suit  in  the  OQuri  of 
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pleas  of  Clark  county,  by  filing  a  complaint  against  the  origi- 
nal owner,  and  subsequent  purchasers,  to  enforce  payment  of 
said  assessment  for  the  benefit  of  the  contractor. 

The  amount  sued  for  was  oyer  three  hundred  dollars.  There 
was  a  demurrer  to  the  complaint  overruled.  The  defendant 
answered  to  the  whole  of  action  cause,  a  set-ofi*  Of  about  sixty 
dollars,  as  against  the  city. 

This  answer  was  bad,  for  two  reasons:  1.  The  city  was  a 
mere  nominal  party:  Cook  was  the  beneficiary;  2.  The  answer 
p  jrported  to  go  to  the  whole  cause  of  action,  while  it  was  a  bar 
to  but  part. 

Most  of  the  other  questions  raised  and  discussed  in  the  cause 
are  settled  in  City  of  Indianapolis  v.  Imberryj  17  Ind.  175,  and 
need  not  be  noticed  here. 

There  is  another  reason  why  we  should  not  consider  them. 
This  suit  cannot  be  sustained.  It  was  a  mode  of  proceeding 
prescribed  by  the  charter  of  1862,  but  that  charter  was  repealed 
in  1857,  except  as  to  existing  rights,  and  an  entirely  different 
mode  of  proceeding  prescribed.  The  right,  not  the  remedy, 
except  where  suits  were  pending,  was  saved  in  the  repeal. 
The  new  remedy  was  re-enacted  in  1859,  and  is  probably  still 
the  law:  Acts  1861,  p.  82.  Perhaps  the  amendments  in  these 
acts  do  not  reach  tins  part  of  the  remedy. 

The  suit  by  the  city  to  enforce  the  payment  of  a  demand  of 
a  contractor  against  a  third  person,  the  city  not  having  first 
paid  it,  could  not  probably  be  maintained,  simply  by  virtue  of 
our  code  of  pleading,  which  requires  suits  to  be  brought  in  the 
name  of  the  party  having  the  beneficial  interest.  No  person 
had  any  contract  with  the  property  holders.  The  city  enforced 
payment  from  them,  not  by  virtue  of  a  contract,  but  through 
statutory  law;  through  the  provision  of  the  charter  authorizing 
it,  and  only  by  that  means,  as  the  city  was  not  liable,  in  any 
efent,  to  the  contractor  for  his  pay,  as  against  the  property 
holders,  and  had  no  common-law  ground  for  a  suit  against 
them.  The  provision  furnishing  this  special  remedy  having 
hoen  repealed,  and  another  remedy  substituted  by  a  new  enact- 
ment, the  former  remedy  fell,  and  the  latter  became  the  one  to 
be  adopted. 

This  resulted  from  the  two  established  principles,  that  the 
legislature  may  change,  so  it  does  not  substantially  impair 
legal  remedies:  Mayne$  v.  Moore^  16  Ind.  116;  and  that  where 
the  Iqpbdatnre  creates  by  statute  a  right  and  an  accom- 
pany remedy,  that  remedy  must  be  pursued:  See  the  cases 
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cited  in  Protzman  v.  India/napclu  and  C.  R.  i2.,  9  Ind.  467  [68 
Am.  Dec.  650],  and  the  common-law  remedy  cannot  be:  1 
Hilliard  on  Torts,  1st  ed.,  Ill, 

It  may  be  observed  with  propriety  here  that  the  suit  prose- 
cuted in  this  case,  though  erroneous  in  form,  so  that  it  cannot 
be  maintained,  will  nevertheless  save  the  claim  of  the  plain- 
tiff from  the  bar  of  the  statute  of  limitations.  Our  statute 
enacts  (2  R.  S.,  sec.  218,  p.  77)  that  ''if  after  the  commence- 
ment of  an  action  the  plaintiff  fail  therein,  from  any  cause 
except  negligence  in  the  prosecution,  or  the  action  abate,  or  be 
defeated,  by  the  death  of  a  party,  or  judgment  be  arrested  or 
reversed  on  appeal,  a  new  action  may  be  brought  within  fire 
years  after  such  determination,  and  be  deemed  a  continuation 
of  the  first,  for  the  purposes  herein  contemplated." 

A  mistake  as  to  the  form  of  remedy  is  not  ''negligence  in 
the  prosecution"  of  the  suit,  within  ^e  intent  of  the  above 
section,  according  to  the  case  of  McKinney  v.  Sprinffer^  3  Ind. 
59  [54  Am.  Dec.  470]. 

The  question  is  raised  in  the  case  at  bar,  and  also  in  two 
other  cases,  City  of  Indianapolia  v.  Imberryj  17  Ind.  175,  and 
City  of  Logansport  v.  Blahemorey  Id.  318,  whether  the  new 
remedy  provided  for  the  collection  of  dues  for  street  improve- 
ments, viz.,  by  precept  from  the  council,  mayor,  and  clerk  of 
the  city,  is  constitutional;  and  we  will  dispose  of  the  question 
for  all  the  cases  in  this  one. 

We  have  been  unable  to  put  our  finger  upon  any  provision 
of  the  constitution  of  Indiana  with  which  the  provision  of  the 
statute  prescribing  the  remedy  in  question  conflicts.  We  lay 
down  and  indicate  the  following  propositions,  though  involv- 
ing some  repetitions: 

1.  The  provision,  in  substance,  prescribes  a  mode  of  getting 
a  cause  into  court,  and  it  is  not  unconstitutional,  because  it 
authorizes  another  officer  than  the  clerk  of  the  court  to  issue 
the  first  process,  by  which  judicial  proceedings  are  initiated. 
The  constitution  does  not  give  to  the  clerk  the  exclusive  right 
to  discharge  any  particular  duty;  but  declares  that  he  shall 
perform  such  as  may  be  prescribed  by  law:  Art.  6,  sec.  6. 

The  issuing  of  the  writ  is  a  ministerial  act,  and  may  be  per- 
formed by  any  person  upon  whom  the  law  may  cast  the  duty 

It  issues  upon  an  affidavit,  as  matter  of  course;  and  is  as 
much  a  ministerial  act  as  is  the  issuing  of  an  attachment,  or 
writ  of  replevin,  by  the  clerk  of  the  court  upon  affidavit,  or  d 
a  summons  upon  a  complaint  in  court  vacation.    It  is  quite 
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analogoas  to  the  original  writ,  at  common  law,  which  issued 
in  the  king's  name,  nnder  his  great  seal,  directed  to  the  sheriff 
of  the  county  where  the  injury  was  alleged  to  have  been  com- 
mitted, requiring  him  to  command  the  defendant  to  satisfy  the 
claim;  and  on  his  failure  to  comply,  then  to  summon  him  to 
appear  in  some  one  of  the  courts,  the  particular  one  being 
named,  but  not  that  from  which  the  writ  issued,  as  it  did  not 
fssue  necessarily  from  a  court,  to  account,  etc.:  Stephen's 
Pleading,  5.  Here,  the  party,  if  he  does  not  elect  to  satisfy 
the  claim,  may  transfer  his  cause  to  a  court  by  appeal,  instead 
of  by  appearing  to  a  summons. 

The  case  is  very  like  that  of  Maynes  v.  Moore^  16  Ind.  116, 
where  the  auditor  of  state,  as  a  ministerial  officer,  was  author- 
ized to  issue  the  writ  commanding  satisfaction,  but  which,  if 
the  party  did  not  see  fit  to  obey,  he  could  enjoin,  and  thus 
transfer  his  cause  to  a  court  by  injunction,  instead  of  by  an- 
swering to  a  summons.  A  suit  need  not  necessarily  go  into 
court  by  a  writ  from  the  clerk:  Oaston  v.  Board  of  Commit' 
$u}fiery  3  Id.  497;  Lake  Erie  and  St.  L.  R.  R.  Co.  v.  Heathy  9 
Id.  558. 

2.  The  provision  is  not  unconstitutional  because  it  deprives  a 
party  of  a  right  without  a  judicial  hearing  and  trial  by  jury. 
As  in  the  Maynes  case  by  injunction,  expressly  authorized  by 
the  statute  as  a  part  of  the  remedy,  so  here  by  appeal  from  the 
issue  of  the  precept,  the  writ,  the  party  can  transfer  his  case 
to  a  judicial  tribunal,  and  demand  the  right  of  trial  by  jury. 
The  remedy  is  not  an  onerous,  a  burdensome  one,  even. 

3.  The  provision  is  not  unconstitutional,  because  it  imposes 
upon  a  ministerial  officer  the  performance  of  a  judicial  act. 

The  issuing  of  the  writ,  as  we  have  said,  is  a  ministerial  act, 
as  much  as  the  issuing  of  an  attachment,  or  capias  for  the 
mrrest  of  the  body,  upon  an  affidavit. 

Judicial  acts,  within  the  meaning  of  the  constitution  of 
Indiana,  are  such  as  are  performed  in  the  exercise  of  judicial 
power.  But  the  judicial  power  of  this  state  is  vested  in  courts. 
A  judicial  act,  then,  must  be  an  act  performed  by  a  court 
touching  the  rights  of  parties  or  property,  brought  before  it  by 
voluntary  appearance,  or  by  the  prior  action  of  ministerial 
officers — in  short,  by  ministerial  acts:  See  Waldo  v.  WaHace,  12 
Ind.  569,  where  the  constitutional  provisions  are  quoted.  The 
acts  done  out  of  court,  in  bringing  parties  into  court,  are,  as  a 
general  proposition,  ministerial  acts;  those  done  by  the  court 
in  session,  in  adjudicating  between  parties,  or  upon  the  rights 
of  one  in  court  ex  parte^  are  judicial  acta:  3  Bla.  Com.  25. 
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And  the  act  is  none  the  leBS  ministerial  because  the  person 
perfonning  it  may  have  to  satisfy  himself  that  the  state  of 
facts  exists  under  which  it  is  his  right  and  duty  to  perform 
the  act.  In  Betts  t.  Dimotiy  8  Conn.  107,  where  it  was  held 
that  the  administration  of  the  poor-debtor's  oath  was  a  minis- 
terial, not  a  judicial,  act.  Hosmer,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  *' Every  selectman  before  the  ap- 
pointment of  an  overseer,  and  every  sheriff  previous  to  taking 
bail,  makes  inquiry  to  aid  him  in  tiiie  legal  performance  of  his 
duty." 

So  in  Crane  v.  Campy  12  Conn.  463,  it  was  held  that  a 
justice  of  the  peace  acted  ministerially  in  appointing  free- 
holders to  assess  damages  sustained  by  taking  land  for  a 
public  highway,  though  it  was  necessary  for  him  to  make  in- 
quiry as  to  the  fitness  of  the  persons  appointed. 

A  ministerial  act  may,  perhaps,  be  defined  to  be  one  which 
a  person  performs  in  a  given  state  of  facts,  in  a  prescribed 
manner,  in  obedience  to  the  mandate  of  legal  authority,  with- 
out regard  to  or  the  exercise  of  his  own  judgment  upon  the 
propriety  of  the  act  being  done. 

4.  The  provision  is  not  unconstitutional  because  it  author- 
izes a  ministerial  act  by  which  possession  of  property  is  taken 
before  the  right  to  it  has  been  judicially  determined.  This  is 
done  in  cases  of  attachment  and  replevin,  without  objection; 
and  is  a  matter  in  the  discretion  of  the  legislative  power  in 
creating  remedies.  It  must  not  deprive  a  party  of  his  prop- 
erty without  a  judicial  hearing,  but  the  stage  of  proceedings  at 
which  that  hearing  shall  take  place-— the  manner,  in  short,  in 
which  the  cause  of  a  party  shall  be  got  before  the  judicial  tri- 
bunal, so  it  is  not  an  unreasonably  inconvenient  and  embar- 
rassed one — ^is  with  the  legislative  power:  New  Albany  and  8. 
Railroad  Co.  v.  Connelly^  7  Ind.  82.  We  think  the  remedy  in 
the  amended  charter  is  not  an  unconstitutional  one. 

The  judgment  is  reversed,  with  costs.  Cause  remanded^ 
eto. 


Judicial  ajtd  HunsriRiii.  Aon  Dmriiiumsmix— The  distinctioa  be- 
tween what  is  to  be  deemed  » jadioial  act  and  wbat  a  ministerial  aot  merely* 
as  traced  and  defined  in  the  principal  case,  is  approred  and  adopted  in  Pmr 
mingltm  ▼.  B^mght,  54  Ind.  377;  Staie  v.  Board  qf  Ckmmdmomar^  45  Id.  506; 
BhouUz  ▼.  MePkeeien,  79  Id.  377.  The  distinction  is  important^  since  dntiee 
porel  J  ministerial  in  their  nature  are  sometimes  csst  npon  officers  whose 
chief  hmctions  are  judicial:  See  People  v,  Pronhnee^  84  GsL  520;  Peofk  t. 
Buiht  40  Id.  344;  and  where  this  oconrSp  and  the  ministerial  dnty  is  Tidated^ 
the  officer  is  civilly  responsible  for  saoh  misooodnct^  though  lor  most  poi^ 
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poses  he  is  clothed  with  judidal  poiw«r.  Bat  a  different  nile  prendla  where 
tile  duty  alleged  to  have  been  -violated  is  purely  jndicial;  for  it  is  well  settled 
that  no  ciril  action  lies  for  misconduct  or  delinqaency,  howerer  gross,  in  the 
perfomanoe  of  jndicial  duties:  Wikon  t.  Mayor  eic,  1  Benio,  695;  Miil$  v. 
a^  qfBrooUyn,  32  K.  T.  489;  Ltmge  t.  Benedid,  73  Id.  12;  affirming  S 
Hun,  302;  Brodlqf  ▼.  FMer,  13  WalL  351;  Ra$tdaU  ▼.  Briffham,  7  Id.  523; 
BwmAam  t.  Stevau,  33  N.  H.  247;  Simon  t.  Overt(m,  104  Ind.  550.  So 
officen  acting  within  the  scope  of  their  Jurisdiotioa  and  in  pursuance  of 
discretionaiy  power  derolTed  upon  them,  will  not  ordinarily  be  held  respon- 
sible for  an  error  of  judgment.  Discretion  implies  to  a  oertain  extent  judi- 
cial fnnctiwis,  and  where  an  officer  acts  in  such  a  capacity,  in  order  to  render 
him  personally  liable  it  must  be  shown  that  his  decisions  were  not  merely 
eiTaneoaSy  but  that  he  acted  from  a  spirit  of  willfulness,  corruption,  and 
malice:  Beed  t.  Conwaif,  20  Mo.  22;  SehMUgenY.  WUsan,  48  Id.  253;  Bdvfarda  v. 
Fergmnt,  73 Id.  686;  OaulfiekiY.  BuUock,  18R  Man.  494;  Weavers.  Dewndw/^ 
S  Denio,  120;  BwrUm  ▼.  FuUfm,  49  Pa.  St.  151;  Gregory  ▼.  Brooks,  37  Conn. 
365.  But  while  this  is  true  as  it  respects  an  act  which  is  in  any  sense  ju- 
dicial, yet  the  general  rule  is,  that  public  officers,  charged  with  a  ministerial 
duty,  an  answerable  in  damages  to  any  <me  specially  injured  by  their  negli- 
gent performance  of  or  an  omission  to  perform  the  duties  of  their  office: 
Amy  T.  8mpervmr%  11  WaU.  136;  Clark  v.  MUler,  54  N.  Y.  528;  Hover  t. 
Barkkoqf,  44  Id.  113;  BemieU  t.  Whitney,  94  Id.  302;  Piercy  t.  AverUl,  37 
Hun,  360;  Bayutford  ▼.  PhOps,  43  Mich.  345.  And  an  act  is  none  the  less 
ministeEial  hecanse  the  person  performing  it  may  have  to  satisfy  himself  of 
certain  facts  before  his  duty  can  be  performed:  Bay  ▼.  CUy  qf  J^eraonmUe, 
90  Ind.  672^  dting  the  principal  case.  Aduty  imposed  by  law  upon  an  officer 
is  said  to  be  ministerial  when  an  individual  has  sudi  a  legal  interest  in  itsper- 
teinao49e  that  neglect  of  performance  beoomes  a  wrong  to  him:  Morion  ▼. 
CbmpCrofler-Oenero^  4  S.  0. 430, 474.  It  is  a  duty  in  respect  to  which  nothing 
is  left  to  discretion:  i9«IMixM  v.  i^Aoal^  63  CsL  247,  251;  MtammppiY.John^ 
sen,  4  WaU.  498;  Piercyr,  AveriU,  37  Hun,  360. 

MzHisRBiAL  Act  ov  Jvpicial  Oiticer. — ^A  judieia^offioer  may  be  empow- 
ered to  perform  ministerisl  acts,  and  when  performed,  they  do  not  become  ju- 
didal acts  because  they  were  performed  by  a  judicial  officer:  People  v.  Pronnee, 
84  OaL  620;  People  t.  Bmh,  40  Id.  344.  The  appointment  of  a  member  of  the 
board  of  superrisors  by  a  county  judge  is  an  instance  of  a  ministerial  and 
Bot  a  Judicial  act:  Id.  So  the  issuance  of  a  writ  of  repleyin  for  the  seizure 
and  deUveiy  of  personal  property,  in  an  action  to  recover  its  possession,  is 
merely  a  ministerisl  act^  which  may  be  delegated  to  and  performed  by  the 
derky  dazing  the  term  of  oourt:  PenmnffUm  ▼.  Streight,  54  Ind.  376.  But  the 
power  of  admitting  to  bail  is  declared  to  be  a  judicial  one,  which  cannot  be 
delegated  to  the  derk  or  other  ministerial  officer,  for  the  reason  that  it  is 
judidal:  8iaU  t.  HiUp  3  Lred.  398;  Morrow  v,  SttOe,  5  Kan.  563;  State  v. 
Clarke  16  Ohio,  595;  8iaU  r.  Crippen,  1  Ohio  St.  399;  Jaequemme  ▼.  State,  48 
Misa.  280;  Soiomon  v.  People,  15  BL  291;  and  see  Short  v.  State,  16  Tex.  App. 
44.  So  fixing  the  amount  of  bail  is  a  judicial  act^  which  cannot  be  delegated: 
Siate  ▼.  Wkminger,  81  Ind.  51;  Gregory  ▼.  StaU,  94  Id.  384.  But  approving 
and  aeoepting  bail  after  it  has  been  fixed  by  competent  authority  is  a  min- 
isterial ael^  and  may  be  performed  by  a  ministerial  officer:  Id.  Granting 
letters  teetamsntaiy  or  of  administration  is  held  to  be  a  judicial  and  not  a 
■mdetarial act:  Bayr,  Dou^Al^y, 4  Blackl  115;  i^oniieyv  v.  i^foiw,  45  Ind.  404. 
Be  the  •^»"^— ««n  and  removal  of  attonieys  are  judicial  acts:  Bb  parte  Se- 
19  How.  9;  Jbparte  GarUmd,  4  WalL  378;  BandaU  r.  Brigham,  7 14 
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523.  BlI  the  allowaiioe  or  diaaUowanoe  by  »  Jndge^  in  vacatiop,  of  »  writ  6t 
habeoB  corpu9  is  not  a  judicial  bat  »  miniaterial  act:  Fotfea  t.  Lantmg,  fi 
Johna.  282. 

Aon  Of  QcTASt  Judicial  OwnoEBa,—Quari  Jadicial  powers  may  be  ooo&ned 
upon  tribonals  which  are  not  courts  in  the  strict  sense  of  the  term:  See,  as  an 
illustration,  UtiiUd  States  v,  FtrreSra,  13  How.  40.  So  large  diacretioiiaiy 
powers  may  be  intrusted  to  execntiTe,  administrative,  and  ministerial  officera  in 
matters  pertaining  to  the  duties  of  their  respectiye  offices.  And  the  cases  in 
which  this  class  of  officers  must  seek  information  as  to  the  existence  or  moo* 
existence  of  certain  facta,  and  then  form  a  judgment  and  act  accordingly, 
upon  whaterer  information  they  znay  be  able  to  obtain,  are  Tory  numeronai  In 
addition  to  the  illustrations  in  the  principal  case,  see  State  ▼.  Johnmm,  106 
Ind.  463;  Elmore  ▼.  Overton,  104  Id.  548.  Thus,  in  some  particnlan,  the  dv^ 
of  asseoBors  is  clearly  ministerial;  but  in  fixing  the  yalue  of  taxable  property, 
the  power  exercised  is  in  its  nature  purely  judicial:  Weaeer  ▼.  Deeemdarft  I 
Denio^  117;  so  they  act  judicially  in  determining  what  property  is  subject  to^ 
and  what  is  exempt  frook,  taxation;  Id.;  Chegarojf  ▼.  JenkhUf  6  N.  T.  376; 
Brown  ▼.  Smith,  24  Barb.  419;  BwrkyU  v.  Shepherd,  36  N.  Y.  238;  and  geusr- 
ally,  having  jurisdiction  of  the  person  taxed  and  of  the  subject-matter,  th«r 
acts  partake  of  a  judicial  character,  and  however  erroneona  the  assessmaal 
may  be,  they  are  not  individually  liable  therefor:  WiiSams  v.  Wecwer,  76  N.  Y. 
SO;  Bf^alo  etc  B,  B,  Co.  v.  Supervieore,  48  N.  Y.  93,  105;  Stewart  v.  Fonda, 
19  Hun,  191;  Maeklot  v.  Daeewport,  17  Iowa,  379;  Wall  v.  Tnanlmll,  16  ICdL 
238;  McDaniel  v.  Tebbetta,  60  N.  H.  497;  Steam  Nov.  Qk  r.  WaeooCo.,  2  Or. 
206;  WOton  v.  Mareh,  84  Vt.  352;  lAlieidhal  v.  CamipbeU,  22  La.  Ann.  600; 
San  Joee  Oaa  Co.  v.  January,  57  GaL  614.  So  a  board  of  registration  of  votani 
in  passing  npon  the  right  of  a  party  to  be  registered  or  not^  act  judidaDy: 
Fanslery,  Pareons,  6  W.  Va.  486;  S.  O.,  20  Am.  Rep.  431;  so,  of  election  officoa 
in  passing  upon  the  qualificationa  of  a  person  offering  to  vote:  Chrieman  v. 
Bruce,  1  Duv.  166;  Miller  v.  Bueker,  1  Bush,  135;  Morgan  v.  DmUey,  18  & 
Men.  711;  Bevard  v.  ffqffman,  18  Md.  479;  ElUn  v.  WOson,  33  Id.  135;  Xooi- 
bard  V.  Oliver,  3  Allen,  1;  Carter  v.  Harrison,  5  Blackl  138.  Thoogh  it 
seems  that  the  action  of  such  officers  in  asking  a  question,  and  in  rejecting  a 
vote  because  of  a  refusal  to  answer,  is  in  its  nature  mimsterial:  See  Ooeldene 
V.  Mattheweon,  61  N.  Y.  420;  OiQeepie  v.  Pakner,  20  Wis.  544.  A  board  of 
achool  directors,  in  deciding  upon  the  removal  of  a  teacher,  act  jndidallyi 
Burton  v.  FuUon,  49  Pa.  St.  151;  ao^  of  the  board  of  county  commisaianen  in 
deciding  upon  an  application  for  a  permit  to  aell  intoxicating  liquors:  State  v. 
Board  qf  Commiseionere,  45  Ind.  601;  and  see  Schlamdecter  v.  Marehall,  72  F)k 
St.  200;  City  qf  Louieville  v.  Kean,  18  B.  Mon.  9;  so^  of  a  township  board  in 
auditing  didms  against  the  township:  WaU  v.  Trumbull,  16  Midu  228;  so  a 
county  superintendent  of  common  schools  acts  so  iar  judicially  in  granting 
or  withholding  a  license  to  teach,  as  to  be  protected  from  any  claim  for  dam- 
agea  on  account  of  a  mere  mistake  in  his  decision,  or  error  in  judgment: 
Mmore  v.  Overton,  104  Ind.  548;  and  see,  as  to  acts  of  county  surveyor,  Stat$ 
V.  Jchnaon,  105  Id.  463;  of  dty  engineer:  Ba^  v.  City  qf  J^ereomiUe,  90  Id. 
667;  of  master  commissioner:  ShouUn  v.  McPheetera,  79  Id.  373;  of  referee  or 
master  in  chancery:  Underwood  v.  McDufee,  15  Mich.  361.  But  a  board  of 
health,  in  removing  diaeased  persons  beyond  the  city  limits,  act  ministerially, 
and  not  judicially:  Aaron  v.  BroHee,  64  Tex.  816.  The  duties  of  clerks  of 
court  are  in  general  ministerial:  See  Oulicky,  New,  14  Ind.  93;  OrtgoryY.  Stale, 
•4  Id.  384;  Pennington  v.  Streight,  54  Id.  376;  Johnson  v.  OommouweaHh,  80 
Ky.  377;  Staler,  Green,  34  La.  Ann.  1027;  aa,  for  instano^  in reoerring aad 
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ilii^  the  bond  of  aaheri^  and  administering  to  him  the  oath  of  office:  Peopit 
f  •  FldekeTt  2  Scam.  482.  But  where  it  ie  made  the  duty  of  the  clerk  to  ap- 
prore  the  boDde  of  county  officers,  his  approval  is  in  the  nature  of  a  judicial 
«et:  8w(m  ▼.  Oray,  44  Miss.  393.  Officers  intrusted  with  the  registry  of  deeds 
act  ministerially  and  not  judicially:  See  People  ▼.  Mintr,  37  Barb.  466;  Silver 
▼.  PecpUt  45  111.  225;  so  a  commissioner  of  jurors  acts  ministerially  in  the 
■election  of  jurors:  People  v.  Taylor,  45  Barb.  129;  but  jurors  themselyes  are 
'■aid  to  act  judicially  in  judging  the  facts,  and  are  not  responsible  for  their 
verdicts:  Oroeneelt  v.  BumweU,  12  Mod.  386;  and  see  TtUea  ▼.  Landng,  5 
-Johns.  282,  295.  A  conmiissioner,  or  other  officer  duly  authorized  thereto, 
an  taking  the  proof  or  acknowledgment  of  the  execution  of  a  deed,  acts  minis- 
tsonally:  Lynch  ▼.  Livingeton,  6  N.  Y.  422;  and  see  BemingUyn  Paper  Co.  ▼. 
iyDomgherty,  81  Id.  474.  So  the  yaried  duties  of  a  sheriff  are  nearly  all 
ministerial:  See  People  v.  JfeClay,  2  Neb.  7;  Powea  ▼.  Tuttle,  3  K.  Y.  396; 
i^tbeom  t.  HatkmalPart  Bank,  98  Id.  87;  Pudney  ▼.  Burhhardt,  62  Ind.  179; 
MSrenumi  ▼.  Ortppen^  10  GaL  211.  And  it  was  held  that  even  when  presiding 
«irer  a  jnry  of  inquest  a  sheriff  acted  ministerially,  and  not  judicially,  because 
be  had  no  power  to  give  judgment:  TtUoUon  t.  Chfeiham,  2  Johns.  63;  and 
«ee  Damth  ▼.  Peqpfe,  6  Mich.  381,  390.  But  a  coroner  acts  judicially  in  hold- 
ing an  inquest*  and  cannot  be  held  liable  for  excluding  persons  from  a  room 
where  he  is  about  to  take  an  inquisition:  OaameU  v.  Ferroindf  6  Bam.  &  Cress. 
«11;  Cri^fiMr.  Perine,  15  Hun,  200;  affirmed,  81  N.  Y.  622. 

ACIB  OW  MuinCIFAL    COBFORATIONS  AS  JUDICIAL  OR    MlWltfriUaAL. — ^Mu- 

«ieipel  corporations  are  endowed  with  yarious  powers,  among  which  are: 
1.  Those  which  are  discretionary  aad  judicial,  quasi  judicial,  or  legislative  in 
their  character;  and  2.  Those  which  are  mandatory  and  ministerial  in  their 
^ciianeter:  See  Gould  t.  City  cf  Topeka,  32  Kan.  485.  As  illustrating  these 
•different  dasses  of  powers,  it  is  held  that  the  power  to  provide  drainage  or 
•ewenge  is  in  its  nature  judicial  or  legislative:  MUU  ▼.  City  qf  Brooklyn,  32 
V.  Y.  489;  McCarthy  ▼.  Syracuse,  46  Id.  194;  Child  v.  Boston,  4  Allen,  41; 
<%  CouneilT.  Gilmer,  33  Ala.  IIG;  McClure  ▼.  City  qf  Red  Wing,  28  Minn. 
186,  194;  S^fert  r.  City  qf  Brooklyn,  15  Abb.  N.  C.  97;  GilMy  ▼.  CUy  qf 
Madison,  63  Wis.  518;  S.  C,  53  Am.  Rep.  299;  but  having  determined  upon 
4L»  construction  of  drains  and  sewers,  the  power  to  construct  them  and  keep 
them  in  repair  is  ministerial:  Jones  v.  I^ew  Haven,  34  Conn.  1;  City  qf  JcUet 
T.  Harwood,  86  HL  HO;  S.  C,  28  Am.  Hep.  17;  Merrijield  v.  Worcester,  110 
Ifaas.  216;  8.  C,  14  Am.  Rep.  692;  Ashley  v.  Port  Huron,  35  Mich.  296; 
8.  C,  24  Am.  Rep.  552;  Dorman  v.  Jacksonville,  13  Fla.  538;  Savannah  v. 
Waldner,  49  Oa.  316;  Taylor  v.  AusUn,  32  Minn.  247;  City  qf  Denver  v. 
CapeQi,  4  CoL  25.  In  other  words,  in  selecting  and  adopting  the  general 
ptaM  of  an  improvement,  a  municipal  corporation  acts  judicially;  but  in  exe- 
CKting  that  plan,  it  acts  ministerially:  Barton  v.  Syracuse,  36  N.  Y.  54; 
Urquhari  v.  Ogdendmrg,  91  Id.  67;  S.  C,  97  Id.  238;  Pierey  v.  AverHl,  37 
Han,  360;  Munnr.  PittOmrgh,  40  Pa.  St.  364;  Wheeler  v.  Worcester,  10  Allen, 
Ml;  McClure  v.  City  qfRed  Wing,  28  Minn.  186;  Rot^ll  v.  Anderson,  91  Ind. 
f91;  Weis  ▼.  City  qf  Madison,  75  Id.  241,  250.  If,  however,  there  be  a 
megtigent  error  in  the  plan,  resulting  in  a  positive  injury  to  another,  the 
vmucipality  cannot  claim  protection  on  the  ground  that  the  work  was 
planned  in  the  exercise  of  a  power  judicial  in  its  nature:  Wds  v.  City  q/ 
Madmm,  75  Ind.  241;  Cummins  v.  City  qf  Seymour,  79  Id.  491;  Se{feH  v.  City 
^Brooklyn.  15  Abb.  N.  C.  97;  Ashky  v.  Port  Huron,  35  Mich.  296;  S.  C,  24 
Rep.  552;  and  see  Bowe  r.  City  qf  Portsmouth,  56  N.  H.  291;  S.  C,  22 
BepL464;  WHmir.  CUy  qf  New  Bed^ford,\(»yLsaB,^\i  GUUson^,  City 
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qfCharlettim,  16W.  ya.282;  O'iffWenT.  OK^  </i9&  Pou^  25  Minn.  331;  a  C, 
83  Am.  R^.  470;  Bonr,  OU^qfCliiaim,  46  Iowa,  606;  VandenUeeT.  (Xt^</ 
PMladdphia,  103  Pa.  St.  102;  Prk^eaux  v.  City  qf  3£hieral  PokO,  43  WiB,  blZ; 
CUy  qfCUcago  ▼.  Langlcua,  66  HL  361;  Clemau  v.  C%  qf  AtOmm,  66  N.  T. 
834.  Nor  can  a  city  claim  protection  on  this  groand,  where  an  impitiveiiMntt 
as  planned,  ia  lo  manif eetly  dangerous  that  a  court,  upon  the  facts,  can  aay, 
as  a  matter  of  law,  that  it  was  dangerons  and  misale,  and  the  city  ■honld 
generally  be  held  liaUe  for  any  resulting  injuries  to  indiTidnals:  Gmld  t. 
City  qf  Topeba,  32  Kan.  485;  S.  C,  49  Am.  Hep.  496.  The  duty  of  adtyto 
construct  drains  or  sewers  being  in  its  nature  judicial,  the  mnnicipality  may, 
tn  its  discretion,  abandon  a  drain  or  sewer  after  it  has  been  constructed:  01^ 
AtehMwn  ▼.  ChalUaa,  9  Kan.  603.  The  power  to  enact  ordinances  for  mniiid- 
pel  improvements  is  legislative  in  its  nature,  and  cannot  be  delegated:  Hjfdm 
V.  Jcjfes,  4  Bush,  464;  State  ▼.  New  Brunewkk,  32  N.  J.  L.  548;  and  see^lodb- 
ton  ▼.  Creanar,  45  OaL  643;  StaU  v.  Paienon,  34  N.  J.  L.  163;  Miehardaomy. 
Heyder\feieU,  46  GaL  68.  But  acts  involved  in  the  necessary  performance  of 
a  duty  prescribed  by  a  municipal  ordinance  are  stricUy  ministerial:  Danimrf 
tie,  R.  R,  Co,  V.  Town  qfNonoalk,  37  Conn.  109;  and  see  LemerUhal  v.  Nem 
Tarky  5  Lans.  532;  Amy  v.  Supervmrn^  11  WalL  136;  People  v.  i^tiperiMMV,  85 
N.  Y.  323;  Heiary  v.  Taylor^  57  Iowa,  72;  Perry  v.  City  qf  Woroaier,  6  Qray, 
544;  Overeeers  v.  Chferseers,  82 Pa.  St.  275;  Ctarkr,  J/ttfer,  54N.  T.  52a  Offi- 
cers of  municipal  corporations,  in  exercising  their  legislative  powers  generally, 
are  entitied  to  the  same  protection  as  in  the  exercise  of  power  judicial  or 
guaai  judicial  in  its  nature:  Jonee  v.  Loving,  55  Miss.  109;  S.  C,  30  Am.  Bep. 
508;  as  to  exemption  from  liability  in  the  latter  case,  see  Green  v.  Talbott  36 
Iowa,  409;  Wallxr  v.  HaUock,  32  Ind.  239;  Newman  v.  Sylvester,  42  Id.  106; 
Borough  qfFreeport  v.  Marks,  59  Pa.  St.  253;  Waldron  v.  Berry,  51  N.  H. 
136;  State  v.  Jutftieee,  58  Mo.  583;  JSlx  ftarU  Black,  1  Ohio  St.  90;  Commm- 
wealth  V.  Henry,  49  Pa.  St.  530. 

Skt-oft  must  bs  Debt  Exibtiko  nr  Payor  ov  Dukztoabt  when  tlie 
action  was  commenced:  See  note  to  Lee  v.  Lee,  76  Am.  Dec  684b 

TiiOTaTiATrv  Oontbol  ovzb  Rxmedibs:  See  note  to  Moree  v.  OooH,  €B 
Am.  Dec.  112. 

DlBTDIOnOK  BETWnN    JUDICIAL  AND    MiNISTKRIAL    AOTS:    Longf^low  V, 

Quimby,  48  Am.  Dec  525;  ffnghea  v.  Streeter,  76  Id.  777,  780^  note 

CoKTBAors  Which  xat  bb  Performed  within  One  Tear  are  not  within 
the  statute  of  frauds:  See  note  to  Lockwood  v.  Barnes,  38  Am.  Dec  622. 

The  principal  case  wab  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  distinction  between  a  judicial  and  a  ministerial  aefc, 
marked  out  in  the  principal  case,  was  approvingly  referred,  to  in  State  v. 
Board  o/Comm'rs  etc.,  45  Ind.  506;  Pennington  v.  Streight,  54  Id.  377;  Shonkt 
V.  McPheeters,  79  Id.  377.  The  definition  of  a  ministerial  act,  given  in  the 
principal  case,  was  quoted  in  Oray  v.  State,  72  Id.  578.  An  act  is  none  tba 
less  ministerial  because  the  person  performing  it  may  have  to  satisfy  himssU 
of  certain  ^ts  before  his  duty  can  be  performed:  Ray  v.  City  qf  J^ersomiBe, 
90  Id.  572.  Legislation  as  to  street  improvement,  although  it  makes  no  pro- 
vision for  the  assessment  of  benefits  and  damages  occasioned  by  said  improve- 
ment, is  constitutional:  Id.  574.  The  manner  in  which  the  cause  of  a  partj 
ihaB  be  got  before  a  judicial  tribunal,  so  it  is  not  an  unreasonably  inconve- 
nient and  embarrassed  one,  is  with  the  legislative  power:  Id.  573.  Hie  statnts 
of  liinitatians  cannot  be  evaded  by  bringing  a  seoood  suit  which  is  not  a 
sontinuatian  of  the  firsts  which  was  timely  brought:  Sidmer  ▼.  OaXbraiA,  61 


Not.  1861.]  Miubs  v.  Vanhobn.  477 

Id.  93w  Ab  to  tfa«  «iEBct  of  Summer  t.  Cokmamf  20  Id.  490^  on  the  stebite  of 
iimit>1ann«,  the  principal  oaae  wit  referred  ta  A  daim  aguiut  the  trostee 
9i  an  ezpreM  tnut  ceonotk  in  en  action  brought  by  him*  be  aet  off  against 
fcim  hecanae  he  ia  not  the  real  party  in  interest:  SwMett  r,  JRkhey,  41  Id.  287) 
Waddle  ▼.  Harbeek,  33  Id.  234;  Htacmridge  ▼.  M<mdy,  49  Id.  440.  The  rea- 
•on  is  that  the  trustee  has  no  beneficial  interest  in  the  cause  of  action:  See 
two  cases  last  dted.  Where  a  city,  organised  and  acting  onder  the  general 
law  of  Indiana^  makes  a  contnct  for  the  improvement  of  a  street  at  the  ex- 
pense of  the  property  holders,  and  the  contractor  does  the  work  in  whole  or 
in  party  and  the  engineer  refuses  to  make  an  estimate,  and  the  oouioil  refuses 
to  Issue  precepts  npon  the  proper  application  against  the  property  holders,  a 
soit  cannot  be  *"*^"*^™^  by  the  contractor  against  the  city  for  damagest 
OUg  ^OremoadU  v.  AUen,  43  Id.  848.  Bat  it  may  be  remarked  that  the 
cciatractor  has  a  remedy.  It  is  by  mandate  to  compel  the  engineer  and  coon* 
cQ  to  do  and  perform  tiieir  respectire  duties:  Id.  348,  and  cases  there  cited. 
da  point  decided  in  the  principal  case  was  that  the  issning  of  a  precept  for 
tho  ooUectioa  of  an  asssssment  for  a  street  improvement  was  a  ministerial 
and  not  a  Judicial  aett  i^tate  r.  ifoani  i/ODmm'rf  elc,  45  Id.  fiOfi. 


Miles  v.  Yanhobn. 

CoMFLAiirr  IN  Slavdsb  xuvr  Avkb  that  Wobds  not  AcmoHABUi  ras 
Ss  wsBB  UflBD  IN  Okdbxajl  Sxnsb.  The  want  of  each  averment  cannot 
be  supplied  by  the  innuendo,  for  the  reason  that  that  branch  of  the  pleads 
ing  cannot  aver  a  fact^  or  change  the  natural  meaning  of  words. 

WoBi>  "  SoBSWXD  **  DOES  NOT  ov  Itself  Import  Sxxual  Ihtkrooubsi,  but 
it  may,  when  spoken  in  certain  localities,  involve  the  charge  of  whore- 
dom; and  when  it  is  thus  used,  a  complaint  for  slander  founded  upoo 
such  a  use  of  the  word  should  affirmatively  allege  its  import  at  the  time 
and  place  it  is  used. 

A0noNABLn  Words.— The  words,  "  She  is  in  the  family  way,  and  I  can  prove 
by  A  that  she  has  been  taking  camphor  and  opium  pills  to  produce  an 
abortion,''  when  spoken  of  an  unmarried  female,  are  slanderous. 

AmDrDifXHT  ov  Flxadihcw. — ^Under  the  Indiana  statute,  the  court  znay  at 
any  time,  in  its  discretion  and  on  such  terms  as  znay  be  deemed  proper, 
direct  any  material  allegation  to  be  inserted,  struck  out,  or  modified,  to 
conform  the  pleadings  to  the  facts  proved,  when  the  amendment  docs  not 
substantially  change  the  daim  or  defense:  See  2  R.  S.,  p.  48,  sec.  99. 

UvAUTBORiZKD  AiuoiDifXBrr  ov  Flxadinos  IK  Slaitder. — ^An  amendment, 
in  an  action  for  slander,  which  embraces  an  entirely  new  set  of  words, 
essentially  different  from  those  previously  alleged,  and  of  themselves 
oonstitnting  a  new  cause  of  action,  is  unauthorized. 

CfJLl>UI<B  XH  SUTFOBT  OV  CHARACTER  OW  ElTHSR   PaRTT  18  INADMISSIBLE, 

as  a  general  rule,  until  there  has  been  an  attempt  by  evidence  to  impeach 
it. 
ftacrnvF,  nr  Slander,  cannot  Introduce  Evidence  or  Good  Character, 
where  the  defendant,  under  a  plea  of  justification,  has  proved  facts  and 
drenmstanoes  *<*"*^"*g  to  show  the  truth  of  the  charge  uttered,  but  has 
not  attempted  to  impeach  the  general  character  of  the 
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Action  for  slander.    The  facts  are  stated  in  the  opinion. 
H.  8.  Kelleyj  A.  J.  Neffy  and  Walter  March^  for  the  appellant. 
D.  Nation^  A.  Steele^  and  H.  D.  Thamptony  for  the  appellee* 

By  Court,  Davison,  J.  This  was  an  action  for  slander,  by 
the  appellee,  who  was  the  plaintiff,  against  Miles.  The  com* 
plaint  consists  of  two  counts.  The  first  alleges  that  the  de* 
fendant,  on,  etc.,  at,  etc.,  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  her  character  for  chastity, 
these  false,  slanderous,  and  defamatory  words,  vi2.:  First  set 
of  words:  *' There  is  nothing  the  matter  with  her  [meaning 
plaintiff],  only  the  boys  [meaning  certain  boys  in  the  neigh- 
borhood of  the  defendant]  screwed  her  [the  plaintiff  meaning] 
too  much  at  the  spelling-school  [meaning  a  spelling-school 
then  lately  held  in  the  neighborhood  of  the  defendant];  then 
and  thereby  meaning  it  to  be  understood  by  said  words  thai 
the  plaintiff  had  been  and  was  guilty  of  whoredom,  and  it 
was  so  understood  by  Jesse  Munroe  and  others,  who  heard  de- 
fendant speak  said  words." 

Second  set:  And  also  these  words,  as  a  continuation  of  the 
same  conversation:  ^^  There  is  nothing  the  matter  with  her 
[meaning  the  plaintiff],  only  she  [the  plaintiff  meaning]  has 
screwed  the  boys  too  much  at  spelling-school."  Then  and 
thereby  wishing  it  to  be  thought  and  understood  that  the 
plaintiff  was  and  had  been  guilty  of  whoredom  with  said  boys 
at  said  spelling-school,  and  it  was  so  understood  by  Jesse 
Moore  and  others  at  the  time.  Third  set:  ^' Sarah  Vanhom  is 
in  the  family  way,  and  I  [meaning  defendant]  can  prove  by 
Bob  Thompson  that  she  [plaintiff  meaning]  has  been  taking 
camphor  and  opium  pills  to  produce  an  abortion."  Then  and 
thereby  wishing  to  be  understood  that  said  plaintiff  had  been 
guilty  of  whoredom,  and  that  she  had  had  illicit  intercourse 
with  men,  she  being  at  the  time  an  unmarried  woman,  and  it 
was  80  understood  by  Robert  Thompson  and  others,  who  heard 
him.  And  the  plaintiff  further  says  that  she  is  an  immar* 
ried  woman,  and  that  the  defendant  spoke  of  and  concerning 
her,  and  of  and  concerning  her  character  for  virtue  and  chas- 
tity, the  false,  slanderous,  and  defamatory  words  following,  viz.: 
Fourth  set:  *^  There  is  nothing  the  matter  with  her  [mean- 
ing plaintiff],  only  she  [plaintiff  meaning]  screwed  the  boy» 
too  much  at  spelling-school;  thereby  intending  it  to  be  under- 
Itood  that  she  had  been  guilty  of  whoredom  with  certain 
unmarried  men  and  boys,  who  had  then  lately  attended  i^ 
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BpelIingH9chool  held  in  the  neighborhood  of  plaintiff  and  de* 
fendant,  and  it  was  so  understood  at  the  time  by  Jesse  Moore 
and  divers  others,  good  and  worthy  citizens,  who  heard  him 
speak  the  words." 

Defendant  demurred  severally  to  each  set  of  words  alleged 
in  the  complaint;  but  his  demurrers  to  the  first,  second,  and 
fourth  sets  were  overruled;  to  the  second  the  demurrer  was  sus- 
tained. 

The  correctness  of  the  decisions  thus  made  depends  upon 
the  solution  of  this  inquiry:  Does  the  word  ^^  screwed,"  as  used 
in  the  first  and  fourth  sets  of  words,  of  itself  impute  sexual 
intercourse  ?  If  it  does  not,  then  the  words  in  these  sets  are 
not  actionable;  because  in  the  complaint  there  is  no  averment 
that  that  word  was  used  in  a  criminal  sense;  nor  is  the  want 
of  such  averment  at  all  supplied  by  the  innuendo,  for  the  rea- 
son that  that  branch  of  the  pleading  cannot  aver  a  fact,  or 
change  tiie  natural  meaning  of  words:  Hays  v.  Mitchelly  7 
Blackf.  117.  The  definition  of  "screwed,"  as  given  in  Web- 
ster's Dictionary,  is,  "Fastened  with  screws,  pressed  with 
screws,  forced."  This  is  no  doubt  the  ordinary  and  correct  im- 
port of  the  word.  It  may,  however,  when  spoken  in  certain 
localities,  involve  the  charge  of  whoredom;  but  when  that 
occurs,  the  pleading  founded  upon  it,  as  slanderous,  should 
afi&rmatively  allege  its  import  at  the  time  and  place  it  is  used. 
The  appellee  refers  to  Rodehaugh  v.  HoUingsworihy  6  Ind.  339; 
but  that  authority  does  not  favor  his  view  of  the  question, 
because  there  the  word  "screwed"  was  alleged  in  the  complaint 
to  have  a  provincial  meaning;  and  that,  at  the  time  when  and 
place  where  it  was  spoken,  it  meant  sexual  intercourse  So 
in  Hays  v.  Miteheli,  7  Blackf.  117,  the  words,  "You  hooked 
my  geese,"  were  adjudged  not  actionable  per  se;  but  at  the 
same  time,  it  was  held  competent  for  the  plaintiff,  in  his 
pleading,  to  have  made  them  express  a  criminal  charge.  We 
are  referred  to  Shields  v.  Ctmningkam,  1  Id.  86.  In  that 
case,  the  words,  leaving  out  the  innuendoes,  were  charged  in 
this  form:  "Dr.  Eddy  made  an  appointment  with  Elizabeth 
Cunningham,  scaled  the  walls,  and  went  to  bed  to  her  at  Mrs. 
Reperton's  house."  These  words  were  held  actionable  per  se; 
but  that  decision  is  plainly  inapplicable  to  the  case  at  bar; 
because  there  the  words  charged  fairly  impute  sexual  inter- 
ooorse,  while  in  this  instance,  the  word  in  question,  in  its  ordi- 
nary import,  conveys  no  such  imputation:  AngU  v.  Alexander ^ 
7  Bing.  119.    The  demurrers  to  the  first  and  fourth  sets  ojf 
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words  were  doubilesB  well  taken.  We  thinks  howeyer,  thai 
the  third  set  are,  as  alleged,  clearly  actionable.  It  follow8| 
the  demurer  to  that  set  was  correctly  oyermled. 

Defendant's  answer  contains  two  paragraphs:  L  A  general 
traverse;  2.  Justification.  There  was  a  verdict  for  the  plain- 
tifif,  upon  which  the  court,  having  refused  a  new  trial,  rendered 
judgment. 

While  the  trial  was  in  progress,  and  after  a  portion  of  the 
evidence  was  given  to  the  jury,  the  paintiff  moved  for  leave  to 
amend  her  complaint  as  follows:  ^^  And  again  these  words,  as 
spoken  by  Phcebe  Miles,  the  defendant's  wife,  and  at  the  time 
sanctioned  by  him,  to  wit:  'Robert  Thompson  has  given 
camphor  and  opium  pills  to  Isaac  Vanhorn's  wife,  to  doctor 
away  a  young  one;  and  now  he  has  given  them  to  Sarah  Van- 
horn  [meaning  plaintiff],  also  to  doctor  away  a  young  one;' 
and  as  an  indorsement  of  the  words  thus  spoken  by  hia  wife, 
the  defendant  said:  'It  is  so,  for  Bob  [meaning  said  Robert] 
has  given  them  to  more  than  forty  others;'  thereby  meaning 
to  charge  the  plaintiff  with  whoredom  and  murder,  and  he  was 
so  understood  by  one  John  Vanhorn,  who  heard  the  words 
spoken.' "  This  motion,  though  resisted  by  the  defendant,  was 
sustained  by  the  court,  and  the  plaintiff  was  allowed  so  to 
amend  her  complaint.  We  have  a  statutory  rule  of  practice 
which  says  that  'Hhe  court  may  at  any  time,  in  its  discretioiif 
and  on  such  terms  as  may  be  deemed  proper,  direct ....  any 
material  allegation  to  be  inserted,  struck  out,  or  modified,  to 
conform  the  pleadings  to  the  fieusts  proved,  when  the  amend- 
ment does  not  substantially  change  the  claim  or  defianse:"  2 
R.  S.,  sec.  99,  p.  48. 

The  appellee,  in  support  of  the  motion  for  leave,  etc.,  relies 
on  Lister  v.  McNealj  12  Ind.  802.  But  that  decision,  it  seems 
to  us,  is  not  in  point.  There,  the  words  charged  in  the  original 
complaint  were:  "Old  Jane  White  caught  Eky  White  and  the 
girl,  Lisle  Chapman  [meaning  the  plaintiff  Delilah],  in  the 
bam,  at  the  thing  itself."  The  circuit  court  allowed  the  plain- 
tiff, during  the  trial,  to  insert  immediately  before  "old,"  the 
words  "George  Dean  said,"  and  to  strike  out  the  name  "  Loale 
Chapman,"  and  this  court  sustained  its  rulings.  These  amend- 
ments were  obviously  within  the  discretionary  power  of  the 
court;  they  modified,  it  is  true,  the  set  of  words  originally 
charged,  but  produced  no  material  change  in  the  complaint. 
£ut  here,  the  amendment  allowed  embraces  an  entire  new  set 
of  words,  essentially  differing  from  those  previously  alleged. 
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And  of  themselTes  constituting  a  new  cause  of  action.  Such 
an  amendment,  in  our  judgment,  is  unauthorized  by  the 
Btatute. 

In  the  record,  there  is  a  bill  of  exceptions,  which  states 
''that  the  defendant,  upon  the  trial,  introduced  evidence  in 
cupport  of  his  plea  of  justification,  but  gave  no  evidence  touch- 
ing the  general  character  of  the  plaintiff,  and  having  closed 
his  testimony,  the  plaintiff  produced  one  Mary  Munroe,  to 
whom  she,  plaintiff,  propounded  the  question  whether  she, 
witness,  was  acquainted  with  the  general  character  of  the 
plaintiff."  To  this  inquiry  the  defendant  objected,  but  his 
objection  was  overruled,  and  the  witness  testified  that  the 
plaintiff's  general  character  was  good,  etc.  In  civil  cases,  the 
general  rule  is  that  evidence  in  support  of  the  character  of 
either  party  is  inadmissible,  until  there  has  been  an  attempt, 
by  evidence,  to  impeach  it:  1  Phil.  Ev.,  4th  Am.  ed.,  pp.  757- 
760,  note  199.  But  it  is  argued  that,  as  the  evidence  in  the 
present  case  is  not  in  the  record,  this  court,  in  support  of  the 
ruling  of  the  lower  court,  will  presume  that  evidence  tending  to 
impeach  the  plaintiff's  character  was  given  by  the  defendant, 
upon  his  plea  of  justification.  We  are  not,  in  this  instance,  in- 
clined to  indulge  any  such  presumption.  The  bill  of  exception 
alleges  affirmatively  that  no  such  evidence  was  given,  and  in 
Tiew  of  that  allegation,  it  must  be  so  intended.  But  the  point 
under  discussion  is  settled  by  authority.  McCabe  v.  Flattery  6 
Blackf.  405,  was  an  action  hjAfeme  sols  for  words  charging  her 
with  fornication.  Pleas:  1.  Not  guilty;  2.  That  the  words  were 
true.  After  the  defendant  had,  in  the  circuit  court,  closed 
his  testimony,  he  having  given  no  evidence  to  impeach  the 
plaintiff's  character,  she  offered  to  prove  her  general  character 
to  be  good;  the  defendant  objected,  but  his  objection  was  over- 
ruled. Held,  by  this  court,  that  the  evidence  was  inadmissi- 
ble, and  that  the  objection  should  have  been  sustained.  So  in 
Houghialing  v.  KUderhovsey  1  N.  Y.  53,  it  was  ruled  that,  "  in 
an  action  for  slander,  where  the  defendant,  under  a  plea  of 
Justification,  has  proved  facts  and  circumstances  tending  to 
show  the  truth  of  the  charge  uttered,  it  is  not  competent  for 
the  plaintiff  in  reply  to  such  testimony  to  introduce  evidence 
of  l}ds  good  character:"  See  also  Cornwall  v.  BichardaoUf  1 
By.  A  M.  805;  0<mgh  v.  St.  JohUy  16  Wend.  646.  These  au* 
iborities  are  decisive  that  the  evidence  in  question  should  have 
been  rejected. 

The  judgment  is  reversed,  with  costs.    Cause  lemandedi  etc 
Dm.  vok  Lxzix-n 
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Ajoimifiirf  Chanoiho  Oauu  or  Aonoir  hot  Allowed:  Sksamm  ?. 
MudgeUt  34  Am.  Deo.  165,  and  extended  note  thereto  1S8-16S;  diwcMing  Urn 
qneition  m  to  how  far  amendments  Tarying  or  altering  oanee  of  action  is 
allowed:  Pridgin  r.  Sirkklcmd,  68  Id.  124;  Newall  r.  Hus$e^,  36  Id.  717; 
BaU  Y.  CUn/Un,  16  Id.  407;  OaateU  y.  Cooke,  11  Id.  610;  Shodt  y.  MoChumg, 
2  Id.  415;  neither  la  one  which  changes  the  whole  character  of  the  Utigataon: 
Hoyd  T.  Brewtter,  27  Id.  88;  or  which  changes  the  form  of  action:  Carpadm 
▼.  Oookm,  21  Id.  566. 

OoKFLAiXT  nr  AonoH  von  Slahbib  on  LnxL  should  Set  oitt  Whati 
Bee  note  to  Staie  t.  Cfoodman,  60  Am.  Dec.  134. 

It  must  bb  AvEBniD  in  Cokflaint  ion  SLANDxn  on  LmL  thai 
WoBDS  NOT  AonoNASLn  Fm  Si  wxnx  Used  in  CnDcnAi.  Suraa:  JSee  ▼, 
Smmtma,  31  Am.  Dec  766;  Lktie  y.  Barlow,  71  Id.  219. 

EviT>KNGB  OF  CHAnAorEn  IN  GiYiL  AofnoNB:  See  extended  note  to  O'JBkfos 
T.  O* Bryan,  53  Am.  Dee.  133;  Porter  y.  SeUer,  62  Id.  341. 

Eyidenob  of  CHAnAOTEn  Df  CniMiRAL  Gases:  See  note  to  OTbysR  ▼. 
(y Bryan,  53  Am.  Dec.  134. 

Evidence  of  Good  CHAnACTEB  of  Plaintiff  is  not  Admibsibli  oi 
AonoN  of  Slandee  until  his  character  has  been  attacked  by  the  defendant 
either  by  plea  npon  the  record,  or  by  evidence  at  the  trial:  Rhodn  v.  Qamm, 
42  Am.  Dec.  604;  bnt  a  contrary  role  is  annoonced  in  WWiamiM  v.  Hiug,  4f 
Id.  774. 

The  pbinoipal  case  was  cited  in  each  of  the  following  authorities,  and  to 
the  point  stated:  The  facts  in  Thompton  v.  Jona,  18  Ind.  476^  so  &tr  as  per- 
mitting amendments  to  the  complaint  during  the  progress  of  a  trial,  were  the 
same  as  those  of  the  principal  case,  which  was  followed.    After  the  jury  has 
been  sworn  and  evidence  heard,  it  is  too  late  for  either  party  to  amend  by 
adding  a  new  cause  of  action  or  defense,  to  be  examined  in  the  pending  trial: 
EoU  V.  Spade,  20  Id.  327;  Record  v.  KeUham,  76  Id.  485.     There  is  an  ine- 
condlable  conflict  in  the  decisions  of  the  Indiana  supreme  court»  in  refereuos 
to  the  power  and  duty  of  the  lower  courts  to  permit  amendments  of  ths 
pleadings,  on  the  trial,  which  change  the  issue  or  make  a  new  issue.    Tbs 
cases  recognizing  the  right  to  make  such  amendments,  subject  to  conditioBi 
and  with  limitations  therein  stated,  as  well  as  the  cases  expressly  denying  the 
right  to  make  such  an  amendment  on  the  trial,  are  collected  in  ^ifTT  v.  l/ini- 
deiihaU,  49  Id.  498,  499.     In  an  action  of  slander,  a  complaint  alleged  that 
the  words  used  had  a  provincial  meaning  in  the  neighborhood  where  they 
were  spoken,  and  alleged  what  they  meant  and  were  understood  to  mesa; 
and  showing  that  the  words,  as  they  meant  and  were  understood,  chargeu 
that  the  plaintiff  had  been  guilty  of  bestiality  with  a  sow.    Tlie  court  held 
that  this  showed  the  words  to  be  actionable:  Shigley  v.  Snyder,  45  Id.  543. 
The  absence  of  a  colloquium,  showing  by  extrinsic  matter  that  words  charged 
are  actionable,  is  not  supplied  by  an  innuendo  attributing  to  those  wards  a 
meaning  which  renders  them  actionable.     Words  not  in  themselves  actiona* 
ble  cannot  be  rendered  so  by  an  innuendo,  without  a  prefatory  averment  of  ex- 
trinsic facts  which  makes  them  slanderous:  Sckuriek  v.  KoUman,  50  Id.  338^ 
The  principal  case  was  summarised  in  Downey  v.  ZHllon,  52  Id.  453,  and  vss 
not  considered  in  conflict  with  acase  where  the  truth  of  a  charge  of  crime  was 
pleaded  in  justiflcation,  where  evidence  was  given  tending  to  sustain  the 
plea,  and  where  the  plaintiff  was  allowed  to  give  in  evidence  his  generil 
character,  in  the  same  manner  as  if  he  were  on  trial  upon  an  indictment  for 
the  alleged  crime.    The  principal  case^  it  was  said,  did  not  involve  ths  ohsigs 
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«(  a  eriine.  A  complaint  for  ilander,  f onnded  upon  wordi  having  a  provin* 
tmX  "***"«"g,  ahocild  affirmaiiYely  allc^  their  import  at  the  time  and  pUoe 
where  need:  Bmmermmr,  Marvel,  66  Id.  270.  Where  oharaoter  is  put  directly 
ill  ianie,  and  the  oormpt  intent  is  neoeasary  to  the  defense,  evidence  of  char* 
aeter  is  admianble  in  oriminal  actions.  And  the  principal  case  is  not  in  con- 
flict with  this:  OMari  v.  BurheU,  67  Id.  381.  An  innuendo  cannot  change 
tba  ordinary  meaning  of  language,  and  if  the  language  naed  is  not  snsceptiUa 
cf  the  meaning  aaeribed  to  it»  the  pleading  is  not  aided  by  the  statements  d 
tbe  innuendo:  StOerr.  Jenkku,  07  Id.  431. 


RoGEBS  V.  Smith. 

[17  IiiniAKA,  82S.1 
Two  Acnoim  will  Ln,  as  Obvsral  Rule,  for  Toaa  OoMmmD  urov 

Wirs:  1.  By  the  husband  alone,  for  the  loss  of  service,  expenses,  eta| 

2.  ^y  the  hnsband  and  wife  for  the  injury  to  the  wife's  person. 
PoB  Imtmr  to  Minob  Child,  Fathsb  mat  Maintain  AcnoN  ior  Losa 

or  Sbcvicb,  EZFKN8I8,  KTO.,  but  the  right  of  action  for  the  personal 

injury  still  remains  in  the  child. 

CoitrLAINT  IN  TOBT  8R0ULD  BS  FrAMSB  fOB  PABTIOmLAB  CAUBS  OV  AOfirON 

Pabtt  has  Bioffr  to  Sub  fob;  but  if  it  includes  two  or  more  causes  of 

action,  it  will  be  presumed,  after  verdict,  that  the  proof  was  limited  on 

the  trial  to  the  legitimate  ground  of  damages.    This  is  the  common-law 

rale. 
Wbzbb  Com fladtt  in  Tobt  Contains  Two  ob  Mobb  Distinct  Causib  ov 

Action  in  Onb  Count,  it  is  dnplicity  under  code.    The  remedy  is  by 

motion  to  strike  out»  and  not  by  demurrer. 

AcnoN  for  malicious  proeecution.  The  facts  are  stated  in 
the  opinion. 

John  MaUon  atid  J.  A.  Scottj  for  the  appellant. 
*  WiUiamion  and  Daggy^  for  the  appellee. 

By  Court,  Perkiks,  J.  Smith  sued  Rogers  for  malicious 
proeecution.  The  complaint  contained  three  paragraghs:  1. 
Charging  a  malicious  proeecution  of  himself;  2.  Charging  a 
malicious  prosecution  of  his  wife,  whereby  she  was  imprisoned, 
etc;  8.  Charging  a  malicious  prosecution  of  his  minor  chil- 
dren, etc.  The  plaintiff  recovered  seventy-six  dollars.  The 
court  overruled  a  demurrer  to  the  second  count,  and  that 
ruling  raises  the  only  question  this  court  has  to  decide. 

The  appellant  contends  that  as  to  the  matter  of  that  para- 
graph, the  wife  was  a  necessary  party  plaintiff  with  her  hus- 
band, she  being  the  meritorious  cause  of  action.  As  to  the 
personal  injury  to  herself,  her  sufferings,  etc.,  occasioned  by 
the  prosecution,  she  was  the  meritorious  cause  of  action;  and 
in  a  suit  to  recover  damages  on  such  account,  it  would  be 
that  she  should  join  with  her  husband.    But  as  to 
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ihe  I0B8  of  service  of  the  wife,  and  the  loss  of  comfort  in  her 
Bodety,  and  the  expenses  attendant  upon  her  defense,  etc.,  she 
had  no  cause  of  action;  the  injury  was  to  the  husband  alone; 
and  for  such  cause  of  action  the  husband  should  sue  alone. 
80,  in  relation  to  the  minor  children.  For  the  loss  of  servioei 
the  father  had  his  action;  for  the  personal  injury  to  the  minon, 
severally,  the  action  belonged  to  them.  For  torts,  therefixre, 
to  wives  and  minor  children,  there  are,  as  a  general  proposi- 
tion, two  actions:  one  by  the  husband  and  father,  not  for  the 
injury  to  the  person,  but  for  his  personal  losses  in  the  way  of 
service,  expenses,  etc.;  the  other  by  the  husband  and  wife  for 
the  injury  to  the  person  of  the  wife;  and  by  the  children  sev- 
erally, alone,  for  injury  to  their  persons:  Long  v.  Morriwn,  14 
Ind.  595;  Ohio  and  Mississippi  R.  R.  Co.  v.  TindaUy  13  Id. 
866  [74  Am.  Dec.  259];  Boyd  v.  BlaisdeUj  15  Id.  73. 

In  actions  for  criminal  conversation,  the  husband  must  sue 
alone;  and  also  in  slander  for  words  spoken  of  the  wife,  not 
actionable  per  se,  but  which  occasion  damage  to  the  husband: 

1  Swan's  Pr.  88;  Van  Vacter  v.  McKUlip,  7  Blackf.  578.  And 
in  these  several  suits,  the  complaint  should  be  framed  for  the 
particular  cause  of  action  the  party  has  a  right  to  sue  for;  but 
where  it  is  drawn  including  both  tiie  causes  of  action  of  which 
we  have  spoken,  it  will  be  presumed,  after  verdict,  that  the 
proof  was  limited  on  the  trial  to  the  legitimate  ground  of 
damages.  This  is  the  common-law  doctrine:  Richards  v.  Fam' 
ham,  13  Pick.  451;  Lems  v.  Bahcoch,  18  Johns.  443;  FMllery. 
Naugatuck  Railroad  Co.,  21  Conn.  556.  Under  the  code,  the 
joinings  of  both  grounds  of  action  would  be  duplicity,  which 
should  be  taken  advantage  of  by  motion  to  strike  out,  not  by 
demurrer. 

It  may  be  remarked  here  that  a  husband  cannot  maintain 
a  separate  action  for  loss  of  services,  etc.,  of  his  wife,  growing 
out  of  an  injury  occasioned  by  a  defective  highway,  in  MasBar 
chusetts,  because  it  is  there  held  that  all  remedy  for  such  in« 
jury  is  statutory,  and  the  statute  has  given  but  the  joint  action 
by  husband  and  wife:  Harwood  v.  City  of  Lowell,  4  Cush.  310; 

2  Billiard  on  Torts,  586. 

The  judgment  is  affirmed,  with  one  per  cent  damages,  and 
costs. 


AcnoN  fOR  Injukt  to  Wife, — ^This  fabject  is  cHieawad  in  an  «ztaBdai 
note  to  Corvy  t.  BerkMre  B.  B.  Co.,  48  Am.  Deo.  61^-422.  That  two  mOkm 
for  damages  exist  where  a  msjrried  woman  is  injured — 1.  For  the  wifo's  p«^ 
sonal  injuries;  2.  For  expenses  and  loss  of  senrioe— see  nott  to  Bahkjf  ▼• 
Btehtmyer,  63  Id.  860.    That  both  husband  and  wife  most  Jem  in  aetfan  sf 
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tort  bfonght  to  recover  damages  for  perianal  injuries  snstaaned  by  the  wife^ 
ase  BaJOard  ▼.  R^mOL,  64  Id.  G20;  Thi>moM  t.  WmcheBter,  57  Id.  455.  That 
aotioQ  for  loss  of  wife's  services,  etc,  aoemes  to  husband  alone,  see  note  to 

Aditmfor  If4wry  to  Mmor  (MtL-^'DuM  sabjeot  is  eztenaively  diMOssed  in 
Che  note  to  Carqf  ▼.  BeriMre  R.  R.  Co.^  48  Am.  Dec  622.  That  father  may 
fw^^itwi  action  for  loss  of  his  minor  child's  services,  etc,  see  Deimia  v.  Clark, 
Id.  671;  Shkidi  v.  Tonge,  60  Id.  698.  For  personal  injury  to  minor  child, 
er  for  suffering,  etc,  occasioned  by  a  tort  committed  npon  it,  the  child  must 
warn  by  his  next  friend  or  goardian:  See  note  to  Oareif  v.  Berkthirt  R,  R.  Co,, 
48  Id.  624;  note  to  BarO^  v.  Riehtmyer,  53  Id.  850. 

OxznOLU.   BlTLB  IB  THAT    CoUNT    CShABOZNQ    DlBTDfOT    OtTBNSIS  IB    BaD 

VQB  DuTLicnT:  See  extended  discussion  of  this  point  in  note  to  Ben  v.  Staie, 
68  Am.  Dec  239,  where  many  cases  are  dted.  Where  the*  same  cause  of  ac- 
tum is  stated  in  diflGorent  counts,  the  remedy  for  the  objection,  nnder  code 
frleadfngi  is  not  by  demurrer,  but  is  a  motion  to  compel  the  plaintiff  to  elect 
which  count  shall  stand,  and  to  strike  out  the  others:  See  extended  note  to 
Simrgm  t.  Burton,  72  Id.  589.  A  pleading  is  double  when  it  presents  two 
distinet  grounds  of  defense:  Ounmngham  t.  SmUh,  60  Id.  833. 

DUFUOnT    IB    AVAILABLB    OKLT    ITFON    SpBCIAL    DxmTRBZB,   and  18  UOt 

reached  by  a  general  demurrer:  Cunningham  v.  Smith,  60  Am.  Dec  833^  sad 
eases  cited  in  note  thereto  335. 

Tbx  FBiNdPAL  0A8B  WAS  OTTED  in  cach  of  the  following  authorities,  and 
to  the  point  stated:  It  was  refeired  to  in  Swhuiey  v.  Ncme,  22  Ind.  180,  as 
one  showing  a  proper  complaint  in  a  suit  for  a  tortious  injury  to  the  wife. 
Cinder  section  8  of  the  practice  act  of  Indiana  (2  R.  S.  1876,  p.  36),  the 
husband  had  to  join  with  the  wife  in  an  action  by  her  against  a  physician  for 
malpractice;  but  under  the  act  of  March  25,  1879  (Acts  1879,  p.  160),  she 
may  sue  alone:  Bamett  t.  Leonard,  66  Id.  425.  The  principal  case  was  sum* 
w^aaiwmA  in  Bamm  v.  Romine,  98  Id.  80  It  was  the  common-law  rule  that 
when  a  married  woman  Is  a  party,  her  husband  must  be  joined  with  her,  and 
thia  rule  was  embodied  in  the  civil  code  of  Indiana  of  1852,  with  certain  ex- 
eeptions.  But  in  the  revision  of  1881  (R.  S.  1881,  sec  254),  the  provision  of 
1852,  that  married  women  mnst»  in  general,  be  joined  with  their  huabands, 
was  not  re-enacted.  The  e£GBct  of  this  change  was  to  leaye  the  conmion-law 
vols  in  force,  except  that,  in  certain  cases  mentioned  in  the  statute,  the  wife 
may  sue  alone^  as  she  might  have  done  under  the  act  of  1852;  and  where  she 
sues  with  her  husband  for  an  injury  to  her  person,  the  rules  laid  down  in  the 
principel  case  are  still  in  force  And  if  the  complaint^  as  in  that  case,  in  sd- 
dition  to  the  personal  injury  to  the  wife,  states  matters  of  damage  to  the  has- 
head,  in  whic^  the  wife  has  no  legal  interest,  and  no  motion  is  made  to  strike 
oat  snch  matters,  and  there  is  a  verdict  for  the  plaintiffii  on  the  general  de- 
nial pleaded,  the  presumption  will  be  that  the  proof  was  confined  to  the  legiti- 
mate ground  of  damage:  Id.  80.  One  employing  the  minor  child  of  another 
against  the  parent's  will  must  pay  to  the  parent  the  reasonable  value  of 
tte  child's  services;  and  it  is  equally  well  settied  that  an  action  will  lie 
where  cne  wrongfully  snd  knowingly  keepe  sn  infant  child  from  the  service 
ef  the  parent:  Qrami  RapkU  etc  R.  R.  Co.  v.  Showers,  71  Id.  454.  And  the 
nf^  of  the  mother  to  recover  in  such  cases  is  reccgnized:  Penn&ylvania  Com* 
pamif  V.  Long,  94  Id.  253,  where  several  cases,  besides  the  principal  one,  are 
eitod.  To  enable  the  parent,  however,  to  recover  full  damages  for  the  ser- 
vioss  of  the  diild  during  his  minority,  such  damages  must  be  specisUy  de- 
fend lor  and  demanded:  Pemi^yleaiifo  Campaaif  ▼.  lAOy,  78  Id.  254i 
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TiTLi  Died  is  'Pmbboskal  Chattkl,  but  is  so  ComnRTrBD  wtth  uid  ann- 
tial  to  the  ownenhip  of  real  estate,  that  it  deecendi  with  it  to  the  heir. 

DlLr?EKT  OV  TlTLB   DUDS,  WHIRS  NbCISSABY,   WAS  COMrKLLKD  bj  ohaBp 

oery  from  a  very  early  date.    Later,  they  became  recoverable  in  an  a^ 

tion  of  detinae. 
DnTNxm  AKD  RKPLKVDr  AT  OoMKOK  Law  DEfUnSD. 
Drinthb  fOB  Uklawtul  Ditbmtiobs,  and  Replevin  iob  Unlawful  Tax- 

INOS,  were  finally  made,  at  common  law,  to  cover  the  whole  gromid  of 

unlawful  deprivations  of  peraooal  property,  so  far  ae  recovering  the 

specific  articles  was  concerned. 

DBTINirE  AND  REPLEVIN,  IN  TBEIR  FULLEST  SOOPB,  WEBB  FOBMBBLT  Of  USB 

IN  L!n>iANA,  but  the  whole  ground  for  both  theae  actions  ia  now  covered 
by  the  code  provision  for  the  recovery  of  personal  property. 

Possession  op  Deeds  is  op  Less  Consequence  in  This  Countbt  than  It 
FoBMEBLT  WAS  IN  ENGLAND,  because  of  our  recording  acta.  Bat  the 
legal  right  to  them  has  probably  not  changed;  and  even  if  it  haa,  as  te 
prior  deeds,  it  still  remains  as  to  the  deed  between  the  immediate  grantor 
and  grantee. 

POSSESSION  OP  Title  Deeds  mat  be  Reootebed  undeb  Code  Action  worn 
Reooyebt  op  Peesonal  Chattels,  and  title  deeds  may  be  recovered  in 
such  action  in  a  justice's  court,  as  the  jurisdiction  of  justices  of  tiia 
peace,  within  a  limited  sum,  is,  as  to  the  character  of  the  articles  aoo^t 
to  be  recovered,  equally  extensive  with  that  of  the  higher  conrta. 

Appellate  Coubt  will,  in  Absence  op  Evidence,  Pbbbuke  in  Favob  oi 
Judgment  Below,  on  question  aa  to  whether  the  evidence  eatabliahed  a 
right  in  the  plaintiff  to  a  title  deed  sued  for.  lliia  i^pliea  to  a  caes 
where  the  bill  of  exceptions  does  not  contain  the  worda^  "this  waa  all 
the  evidence  given  in  the  cause.** 

Suit  to  recover  poBsesBion  of  personal  property.  The  fsctB 
are  stated  in  the  opinion. 

Oavin  and  CoverdiU^  for  the  appellants. 
Scobey  and  Curnbaclj  for  the  appellee. 

67  Court,  Perkins,  J.  Suit  before  a  justioe  of  the  peace  to 
recover  possession  of  personal  property,  viz.,  a  certain  title 
deed  to  a  lot  of  ground.  Judgment  for  the  plaintiff,  on  appeal 
to  the  common  pleas.  The  first  question  is,  whether  a  title 
deed  can  be  recovered  in  this  form  of  action. 

A  title  deed  is  a  personal  chattel;  but  like  the  log-chain  of 
a  saw-mill,  or  certain  other  fixtures,  it  is  so  connected  with 
and  essential  to  the  ownership  of  real  estate,  that  it  descends 
with  it  to  the  heir:  2  Bla.  Com.  427;  Hoskin$  v.  Tarrence^  b 
Blackf.  417  [35  Am.  Dec.  129]. 

From  a  very  early  period,  chancery  compelled  the  delivery 
of  title  deeds  where  necessary:  8  Bhu  Com.,  Sharswood's  ed.. 
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163,  note.  Later  fhey  became  reooverable  in  an  action  of 
detkrae.  Ghitty,  in  his  work  on  pleadings  (vol.  1,  p.  122),  says 
detinne  '^  lies  tor  the  recovery  of  charters  and  title  deeds/'  etc.: 
See  AiKn8(m  v.  Baker^  4  T.  B.  280. 

Now,  what  was  the  action  of  detinue?  Blackstone,  in  his 
Commentaries  (book  8,  p.  151),  thus  describes  its  incidents: 
**  In  order,  therefore,  to  ground  an  action  of  detinue,  which  is 
rnly  for  the  detaining,  these  points  are  necessary:  1.  That  the 
defendant  came  lawfully  into  possession  of  the  goods,  as  either 
by  delivery  to  him  or  finding  tiiem;  2.  That  the  plaintiff  have 
a  property;  8.  That  the  goods  themselves  be  of  some  value; 
and  4«  That  they  be  ascertained  in  point  of  identity.  Upon 
this,  the  jury,  if  they  find  for  the  plaintiff,  assess  the  several 
values  of  the  parcels  detained,  and  also  damages  for  the  deten- 
tion; and  the  judgment  is  conditional;  that  the  plaintiff  recover 
the  said  goods  or  (if  they  cannot  be  had),  their  respective 
values,  and  also  the  damages  for  detaining  them." 

Such  was  the  common-law  action  of  detinue;  and  as  it  was 
an  action  for  the  recovery  of  personal  property  only,  we  must 
hold  that  whatever  could  be  recovered  by  it  was  regarded,  for 
the  purposes  of  this  civU  remedy,  as  personal  property.  The 
action  of  replevin,  at  common  law,  was  originally  of  a  more 
limited  character.  It  lay  to  recover  back  property  illegally 
distrained;  but  it  afterward  came  into  use  in  all  cases  where 
personal  property  was  illegally  taken.  The  two  actions  of 
detinue,  for  unlawful  detentions,  and  replevin  for  unlawful 
takings,  thus  came  to  cover  the  whole  ground  of  unlawful 
deprivations  of  personal  property,  so  far  as  recovering  the  spe- 
eifio  articles  was  concerned:  1  Ch.  PI.  162,  164. 

These  two  actions,  viz.,  detinue  and  replevin,  in  their  full- 
est scope,  were  formerly  in  use  in  this  state:  Ind.  Dig.  46  et 
seq.;  see  Williams  on  Personal  Property,  49.  And  it  will  be 
seen  at  a  glance,  by  inspecting  the  provision  in  the  code  for 
the  recovery  of  personal  property,  that  it  covers  the  entire 
gioand  of  both  actions.  That  provision  is  (sec.  128),  ^'when 
any  personal  goods  are  wrongfully  taken,  or  unlawfully  de- 
tained," etc.  The  jurisdiction  of  justices  of  the  peace,  as  to 
the  character  of  articles  of  property,  is  equally  extensive:  2 
R.  8.,  sec.  71,  p.  464. 

The  conclusion  irresistibly  follows  that  the  possession  of 
title  deeds  may  be  recovered  in  the  action  under  the  code  for 
the  recovery  of  personal  chattels.  If  titie  deeds  cannot  be 
leoovered  in  this  action,  how  can  they  be  recovered  at  all? 
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The  possession  of  deeds  of  conyeyance  of  real  property  is  of 
much  less  consequence  in  this  country  than  it  formerly  was 
in  England,  because  of  our  recording  acts.  The  public  rec- 
ords of  conveyances  disclose  to  purchasers,  in  most  cases,  the 
true  condition  of  the  title  to  real  estate.  In  England,  before 
registration  acts  were  passed  (and  now  in  the  portions  of  it 
where  they  are  not  in  force),  the  possession  of  the  complete 
chain  of  title  deeds  was  the  evidence  which  the  seller  pro- 
duced of  his  ownership;  and  on  a  sale,  the  entire  series  of 
deeds  passed  to  the  purchaser,  so  that  the  seller  should  have 
no  evidence  of  title  remaining  whereby  he  might  be  able  to 
effect  a  second  and  fraudulent  sale.  Hence,  on  a  purchase  of 
land  in  England,  we  discover  a  valid  reason  why  an  abstract 
of  title,  accompanied  by  the  deeds  constituting  the  links  in 
the  chain,  should  be  ftunished:  Williams  on  Real  Property, 
870  et  seq. 

But  though  the  possession  of  deeds  has  become  of  less  im- 
portance, the  legal  right  to  it  is  not  probably  changed;  and 
even  if  it  is  as  to  prior  deeds,  it  still  remains  as  to  the  deed 
of  the  immediate  grantor  of  the  plaintiff. 

The  second  question  made  in  the  case  is,  whether  the  evi* 
dence  established  a  right  in  the  plaintiff  to  the  deed  sued  for. 
The  bill  of  exceptions  does  not  contain  the  words,  ^^this  was 
all  the  evidence  given  in  the  cause." 

As  the  plaintiff  recovered  below,  we  must,  in  the  abeence  of 
the  evidence,  presume  in  favor  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Hanna,  J.,  filed  a  dissenting  opinion. 


PxBSOK  Pboferly  Entttlkd  to  CusrroDT  ov  Tttlv  I>xbds  ow  hd  Bbxati 
may  come  into  eqnity  and  obtain  a  decreo  for  a  specifio  delivery  of  tfaem  if 
they  be  wrongfoUy  withheld:  Stioddy  ▼.  ^tncA,  70  Am.  Dec  210. 

AonoN  or  Bxflsvik,  Soofb  ov:  See  note  to  Dunham  ▼.  Wydbqf,  20  An. 
Deo.  697,  698;  Crocker  ▼.  Manm,  26  Id.  684,  and  note  688;  Dearnum  ▼.  Btrnk- 
bum,  60  Id.  160. 

JuDGMEHT  or  OoTJKT  BKLOW  wn.L  NOT  BS  DiSTUBBXD  when  there  is  doabt 
as  to  the  weight  of  evidence:  CfrohoanY,  BeynoldM,  65  Am.  I^c  745. 

Thx  frinoipal  oasr  was  citxd  in  St^hennn  v.  Martin^  84  Ind.  166,  to 
the  point  that  where  a  valid  and  eflfoetnal  conveyance  had  been  made  to  a 
testator,  the  heirs,  and  not  the  executor,  is  entitled  to  poBsession  of  the  deed. 
And  if  the  deed  was  ineffectaal  to  pass  title  to  the  land,  the  execator  still  has 
no  right  to  hold  it»  bnt  it  would  belong  to  the  heirs,  as  if  it  were  valid  and 
effectual,  as  the  heirs  alone  can  bring  an  action  professedly  to  quiet  the  titie: 
Id.  What  is  said  in  the  principal  case  as  to  the  scope  of  detinue,  replevio, 
and  action  for  recovery  of  personal  property  was  qnoted  approvini^  In  Htki 


'  d 
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▼.  Apptegatef  92  Id.  1^75.  And  in  the  same  oaae»  page  1^76,  in  gpeaking  of 
what  artidet  maybe  reoorered  in  an  actian  of  replevin,  and  the  partioalarity 
raqoired  in  deaoribing  them,  the  faet  waa  allvded  to^  that  a  title  deed  mm 
in  the  priBflipal 
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bumfnaamji  Etidxvoi  nr  AonoN  von  Gbdi.  Con. — ^Li  aiieh  an  action,  de- 
Imdant  cannot  prore  facts  going  to  show  that  there  waa  no  affection 
eTiating  between  the  plaintiff  and  hia  wife  at  and  before  the  time  of 
the  alleged  seduction.  Neither  will  evidence  be  heard  that  plaintifl^  in 
witneaa'a  opinion,  did  not  famish  his  wife  or  family  with  a  aaitable  house 
to  live  in. 

Burr  for  criminal  conTenstioii.  The  facts  are  stated  in  the 
opinion. 

John  P.  U$her  and  D.  W.  Voorhee$^  for  the  appellant. 
J.  E.  McDonald  and  A,  L.  Roachey  for  the  appellee. 

By  Conrt,  Perkins,  J.  Snit  for  mm.  con.  Judgment  for 
the  plaintiff  for  seven  hundred  dollars. 

Only  two  questions  are  made  by  appellant's  counsel  in  this 
coort,  and  they  are  uix>n  the  rejection  of  evidence. 

The  defendant  brought  upon  the  stand  a  witness  to  state 
that  ^^from  what  he  had  observed,  and  knew  of  the  language 
and  conduct  of  the  plaintiff  and  his  wife  towards  each  other, 
there  was  not,  in  his  opinion ,  any  affection  existing  between 
them  at  and  before  the  time  of  the  seduction/' 

Aside  from  the  objection  to  the  evidence  as  mere  opinion,  it 
would  seem  that  evidence  of  facts,  showing  ground  on  which 
to  found  such  an  opinion,  would  have  been  inadmissible.  If 
affection  did  not  exist  at  the  time,  the  defendant  should  not 
have  interfered  to  cut  off  all  chance  for  its  growing  in  the 
future:  Van  Voder  v.  McKiMip,  7  Blackf.  678. 

The  defendant  introduced  upon  the  stand  another  witness 
to  state  that,  in  his  opinion,  the  plaintiff  did  not  furnish  his 
wife  (that  is,  his  feunily)  with  a  suitable  house  to  live  in.  The 
court  refused  to  hear  the  evidence.  There  was  no  error  in  this. 
If  any  question  could  have  arisen  upon  the  quality  of  house 
the  plaintiff  fived  in,  the  evidence  should  have  been  of  facts, 
upon  which  the  jury  could  have  formed  an  opinion.  It  waa 
not  a  question  for  experts. 

The  judgment  below  is  aflBrmed,  with  five  per  cent  damages, 
and  costs. 
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ScoBEY  V.  Gibson. 

[17IHMAHA,  673LI 

Law  Tnmoro  10  DatAT  OoLLaonoir  or  Dkbis  is  LranDLAnra  VFOir  Sit 
nnNO  Connuins;  beoanse  it  yioUtM  the  fedenl  prohibition  that  m 
■teto  ahall  paai  any  law  impairing  the  obligation  of  oontraeta:  SeeCSoui 
U.  8.»  art  1,  aee.  10. 

F6a  OowvaHxawca,  Statb  but  CHAHoa  Lbqal  RaKanxas;  may  wy  fta 
times  of  holding  coorti,  shift  jurisdiction  from  one  to  another,  dungs 
forms  of  action,  of  pleadings,  and  of  process,  etc.;  and  may  inddentdlj 
delay  somewhat  the  collection  of  gi^en  debts;  but  the  legislatnre  camuyl^ 
nnder  guise  of  legislating  upon  the  remedy  intentionally,  in  efiiBot,  impair 
the  obligation  of  contracts. 

Act  DiREoraD  TOWABDa  RaicaDT  mat  Ikpaib  OauoATioa  of  GoirBuon^ 
and  such  legislation  does  do  so^  where  it  deprives  a  party  of  a  remody 
substantially  as  efficient  as  that  existing  when  the  contract  waa  made. 

Aor  PaoviDiKa  loa  RaDEMPnoa  ov  Real  PaoFaaTT  Sold  ufoit  Exaco- 
TiON,  ara,  so  far  as  the  same  is  intended  to  apply  to  sales  on  jud^mnti 
rendered  upon  contracts  existing  at  and  before  its  passage^  is  in  conflici 
with  the  federal  constitution,  which  prohibits  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts:  See  act  of  June  ^  1881;  Aots  S^edsl 
Sees.  1861,  c  41,  p.  79;  Const.  U.  S.,  art  1,  seo.  la 

The  £Etct8  are  stated  in  the  opinion. 
O^ear  B.  ffordj  for  the  appellant. 
B.  W.  WShofiy  for  the  appellee. 

By  Comt,  Pebons,  J.  The  only  qnestUm  in  this  case  ia, 
whether  the  redemption  law  of  1861  (Acts  1861,  p.  79)  is  to 
be  held  applicable  to  sales  on  judgments  npon  contracts  exist- 
ing at  and  before  its  passage.  The  act  provides  that  in  aU 
cases  of  sales  by  the  sheriff,  etc.,  on  execution,  etc.,  after  its 
passage,  the  sheriff  shall  not  give  the  purchaser  a  deed  for 
and  possession  of  the  property  sold,  but  only  a  certificate  enti- 
tling him  to  a  deed  and  possession  in  one  year  from  the  sale, 
if  the  property  is  not  redeemed. 

In  legal  effect,  what  is  the  operation  of  this  statute?  It  is 
to  prohibit  for  one  year  the  absolute  sale  of  property  for  the 
purpose  of  collecting  a  debt  due.  In  place  of  such  sale,  it 
authorizes  the  sheriff  to  make  a  contract  for  the  absolute  sale 
of  property  after  the  lapse  of  one  year's  time,  unless  such  con- 
tract shall  be  defeated  by  the  performance  of  a  specified  condi- 
tion, namely,  the  return  of  the  purchase-money  paid,  with 
interest,  by  the  expiration  of  said  year;  it  authorizes,  in  other 
words,  the  sheriff,  in  legal  effect,  to  mortgage  the  debtor's  land 
for  one  year  to  any  one  who  will  advance  the  amount  required 
by  law,  upon  its  appraised  value,  the  mortgage  to  become  ab* 
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eolute  and  free  from  an  equity  of  redemption  at  the  end  of  a 
year,  if  the  money  advanced  is  not  repaid  with  interest. 

What  Ib  the  influence  of  such  a  statute  upon  the  coIlectioD 
of  debts?  Its  ^icndency  is  to  delay.  It  embarrasses  the  col- 
lection, because  it  deprives  the  creditor  of  the  right  which  the 
law,  at  the  date  of  hii9  contract,  gave  him  of  selling  the  abso> 
lute  fee  of  the  debtor's  real  estate. 

And  the  question  is,  If  held  to  operate  upon  existing  con- 
tracts, will  the  act  conflict  with  that  clause  of  section  10, 
article  1,  of  the  constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts?    What  constitutes  such  a  law? 

A  few  years  ago  the  legislature  passed  a  law  prohibitiDg  the 
sheriff  to  sell  the  debtor's  property  unless  the  half  of  the  ap- 
praised value  was  bid  for  it.  Before  that  time,  property  had 
sold  for  what  it  would  bring.  The  appraisement  law  was  held 
not  to  operate  on  existing  contracts;  and  why?  Not  because 
it  fiarbade  the  sale  of  property  for  their  enforcement — ^it  did 
not  do  that — ^but  because  it  deprived  the  sheriff  of  the  abso- 
lute power  to  sell  the  fee  at  all  events;  it  left  him  but  the 
conditional  power  to  sell;  the  power  of  selling  if  he  could  get 
a  certain  price;  not  otherwise.  It  tended  to  embarrass,  and 
thereby  to  prevent  the  sale,  and  thus  delay  the  collection  of 
the  debt.  So,  too,  a  while  ago,  an  additional  stay  of  execution 
was  given  upon  judgments,  by  an  act  of  the  legislature.  This 
act  was  held  inoperative  as  to  existing  contracts;  and  why? 
Not  because  it  canceled  (^ligations,  but  because  it  delayed 
their  collection  by  the  process  of  the  law.  This  was  the  nat- 
ural, necessary,  and  intended  effect  of  both  of  the  above-men- 
tioned statut^,  and  it  is  also  of  the  redemption  law.  If  the 
decisions  upon  the  operation  of  the  first  two  named  laws  were 
right,  and  we  are  bound  by  them,  then,  beyond  doubt,  the 
redemption  law  in  question  must  be  held  inoperative  upon 
existing  contracts:  See  the  cases  collected  in  1  R.  S.,  Gavin 
A  Hord's  ed.,  10. 

It  is  said  that  where  a  purchaser  bids  off  the. property  and 
pays  the  money  under  the  present  law,  he  has  no  right  to  ob- 
ject to  the  redemption,  as  he  buys  in  face  of  the  law;  but  it  is 
a  maxim,  that  every  man  is  bound  to  know  the  law,  and  act 
accordingly.  Hence  the  man  who  buys  does  so  knowing  that 
the  law  will  not  and  cannot  operate  to  deprive  him  of  his  deed 
and  title;  and  he  must  be  taken  to  make  his  bid  in  the  light 
of,  and  influenced  by,  such  knowledge.  And  further,  the  law 
must  be  uniform  in  its  operation,  alike  upon  alL 
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Agedxij  it  is  niged  that  the  legislature  has  a  right  to  change 
legal  remedies;  that  it  is  only  the  obligation  of  contracts  thai 
cannot  be  impaired;  and  it  is  claimed  that  the  redemption 
law  affects  the  remedy  only. 

It  is  freely  admitted  that  the  state,  for  conTenienoe,  may 
change  legal  remedies;  may  vary  the  times  of  holding  courts^ 
shift  jurisprudence  from  one  to  another,  change  forms  of  acti<H^ 
of  pleadings,  and  of  process,  etc.;  and  that  such  legislation 
may  incidentally  delay  somewhat  the  collection  of  given  debts; 
but  such  is  not  the  purpose  of  this  legislation,  and  while  its 
validity  is  admitted,  it  may  also  be  asserted  that  the  legisla- 
ture cannot,  under  the  guise  of  legislating  upon  the  remedy^ 
intentionally  in  effect  impair  the  obligation  of  contracts;  and 
it  may  be  further  laid  down  that  any  legislation,  professedly 
directed  to  the  remedy,  which  deprives  a  party  of  one  sub* 
stantially  as  efficient  as  that  existing  at  the  making  of  the 
contract,  does  impair  the  obligation  of  the  contract:  Ind. 
Dig.,  sec.  55,  p.  271.  In  Oantly  v.  Ewingj  8  How.  707,  Judge 
Catron,  in  delivering  the  opinion  of  the  court,  said:  ^'This 
court  held  in  Bronson  v.  KinziCy  1  How.  319,  that  the  rights 
and  a  remedy  substantially  in  accordance  with  the  right,  were 
equally  parts  of  the  contract,  secured  by  the  laws  of  the  state 
where  it  was  made."  See  also  1  Blackf.,  by  Peele  &  Davis^ 
220,  note;  also  Thome  v.  San  Frandaeoy  4  Cal.  127;  Seale  v. 
Mitchellj  5  Id.  401 ;  Ives  v.  KimbaUy  1  Mich.  309.  It  may,  per- 
haps, be  questioned  whether  the  redemption  law  in  questi(»^ 
is  properly  classed  as  legislation  touching  the  remedy.  It 
does  not  operate  upon  terms  of  court,  upon  pleading  or  prac- 
tice in  obtaining  judgment,  nor  upon  process  uix>n  judgment 
But,  however  classed,  it  restricts,  curtails  the  right  of  the 
judgment  creditor,  in  relation  to  subjecting  the  property  of 
the  debtor  to  execution  for  the  payment  of  given  debts.  It 
may  not  diminish  the  fund  of  the  debtor  applicable  to  the 
payment  of  his  debts;  nor  did  the  appraisement  law,  nor  the 
stay  law;  but  it  limits,  curtails  materially,  and  embarrasses 
the  right  of  the  creditor  in  given  cases,  in  subjecting  the  en- 
tire amount  of  the  debtor's  property  subject  to  execution  to 
the  payment  of  the  debt  in  suit:  Curran  v.  ArkantaSj  H 
How.  304. 

This  court  judicially  knows,  and  it  must  decide  the  question 
as  one  of  law  upon  its  judicial  knowledge,  that  the  right  to 
sell  at  once  the  entire,  absolute  fee-simple  in  land,  and  give 
the  purchaser  possession,  is  worth  more,  will  be  more  likely  to 
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the  amount  of  money  due  on  a  particular  judgment 
than  the  restricted  right  of  selling  a  conditional  interest  in 
euch  land;  and  that  hence  the  taking  away  of  such  absolute 
right  may  tend  to  defeat,  in  given  cases,  the  collection  of  debts 
due.  A  purchaser  will  give  more  for  an  absolute  title  than  a 
conditional  one;  and  few  moneyed  men  will  be  found  to  buy 
<x>nditional  titles  as  mere  investments,  which  may  be  defeated 
by  simply  refunding  them  their  money,  with  ten  per  cent, 
when  a  much  higher  rate  may  be  obtained  on  the  most  select 
fiecurities.  But  suppose  the  act  in  question  is  to  be  regarded 
as  directed  to  the  remedy;  still,  as  we  have  seen,  an  act  thus 
directed  may  impair  the  obligation  of  contracts.  It  is  very 
doubtful  whether  those  cases  decided  upon  the  general  rule  of 
international  law,  that  the  lex  loci  governs  as  to  the  interpreta- 
tion and  effect  to  be  given  to  the  terms  of  a  contract,  and  the 
lex  fori  as  to  the  remedy  upon  it,  are  safe  guides  to  rely  upon 
in  determining  the  force  to  be  awarded  to  the  constitutional 
provision  quoted.  These  express  constitutional  restrictions 
upon  the  legislative  power  are  peculiar  to  American  govern* 
ment,  and  must  be  interpreted  in  accordance  with  the  spirit 
and  purpose  of  their  adoption.  Stay  and  relief  laws,  enacted 
by  various  states  before  the  adoption  of  the  federal  constitu- 
tion, were,  in  part  at  least,  the  evil  which  it  was  designed  ti> 
prevent  the  repetition  of.  The  learned  Chancellor  Desaus- 
eure,  of  North  Carolina,  who  lived  in  the  times  mentioned,  and 
who  went  upon  the  equity  bench  in  1808,  in  a  note  to  Glaze  v. 
Drayton^  1  Desau.  109  (a  case  decided  in  1784),  says*  "The 
legislature,  in  consideration  of  the  distressed  state  of  the 
country  after  the  war  [revolutionary  war],  had  passed  an  act 
preventing  the  immediate  recovery  of  debts,  and  fixing  certain 
periods  for  the  payment  of  debts  far  beyond  the  periods  fixed 
by  the  contract  of  the  parties.  These  interferences  with  pri- 
vate contracts  became  very  common  with  most  of  the  state 
legislatures,  even  after  the  distress  arising  from  the  war  had 
ceased  in  a  great  degree.  They  produced  distrust  and  irrita- 
tion throughout  the  community  to  such  an  extent  that  new 
troubles  were  apprehended,  and  nothing  contributed  more  to' 
prepare  the  pubhc  mind  for  giving  up  a  portion  of  the  state 
sovereignty  and  adopting  an  efficient  national  government, 
than  these  abuses  of  power  by  the  state  legislatures."  See  also, 
on  this  point,  Rawle  on  the  Constitution,  and  Sergeant's  Con* 
•titntional  Law. 

We  have  been  controlled,  in  coming  to  onr  conclusion,  by 
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the  decisions  Tearing  upon  the  question  latest  made  bjthe 
supreme  court  of  the  United  States.  We  may,  most  safelj, 
we  think,  presume  that  that  court  will  follow,  and  not  depart 
from,  those  decisions.  Should  such  be  the  case,  it  would  be 
detrimental  to  the  public  should  this  court  decide  the  re- 
demption laws  operative  upon  existing  contracts,  thus  lead- 
hig  debtors  to  suffer  their  lands  to  be  sold  upon  the  faith  of  a 
right  to  redeem,  which  the  supreme  court  might  take  away. 
While,  should  this  court  decide  against  the  redemption,  it  will 
put  debtors  on  their  guard  to  take  care  of  their  property;  and 
should  the  supreme  court  afterward  decide  in  favor  of  redemp- 
tion, the  decision  of  this  court  will  not  have  worked  harm  to 
any  great  extent. 
The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc 

Hanna,  J.,  filed  a  dissenting  opinion. 


LmsLATiyx  Cohtbol  otbb  RsicxDnB:  Sao  note  to  Oothm  t.  Sumktgtmt 
10  Am.  Deo.  136;  BaUe^  r.  PhOadOpfua,  W.,  and  B.  B.  B.  Cbi,  44  Id.  69S; 
Bruce  t.  Sehuyler,  46  Id.  447;  note  to  Mone  t.  OooH  02  Id.  112;  Beapen* 
Bcmi  ▼.  WiUard,  76  Id.  756,  and  ooUected  caaes  in  note  to  aama  760;  Oef» 
V.  Bkh,  71  Id.  569,  and  note  to  aame  667;  Von  Bamnbach  t.  Bade^  76  Id. 
283,  and  note  293. 

Obligation  ov  Contraot  is  Iscpaihxd  bt  Laws  Ajvioiiho  Bnainn, 
wusy:  See  note  to  WwUr  ▼.  /onef,  64  Am.  Dea  392;  Von  Bangmbaeh  t.  BaiU^ 
76  Id.  283,  and  namerona  oaaea  cited  in  note  thereto  293. 

RsTBOSPKcriVE  Laws  Rblateno  to  Bxdxmptiok:  See  note  to  Ootkm  ▼. 
Stomngton,  10  Am.  Dec.  138. 

Remxdt  Afforded  bt  ExistIno  Laws  entera  into  and  fonna  paitof  ob- 
ligation of  contracts:  Von  Bautnbach  v.  Bade^  76  Am.  Dec  283. 

Thb  PKUidPAL  OASX  WAS  CTTED  in  each  of  the  foUowxng  anthoritiM  and 
to  the  point  stated:  The  law  as  to  penaltiea  and  coeta,  in  force  at  the  tims 
of  rendering  judgment,  governs;  but  as  to  the  obligation  of  tae  contract, 
the  law  of  ita  date,  if  to  be  execnted  where  made,  controls,  as  a  generU 
proposition:  Frte  v,  Haworth,  19  Ind.  404.  The  caae  of  Igkhari  ▼.  Wo{fi%, 
20  Id.  32,  involved  the  same  point  aa  the  principal  caae,  and  the  judgment 
in  the  former  waa  reversed  for  the  reasons  given  in  the  latter.  A  remedy 
may  be  altered  by  the  legislature,  if  a  reasonable  one  be  left  remaining: 
Hofidns  V.  Jonu,  22  Id.  316;  WM  v.  Moore,  25  Id.  8.  The  point  aa  to  the 
unconstitutionality  of  the  statute  mentioned  in  the  principal  case  was  not 
questioned  in  Berkshire  v.  ShuUz,  25  Id.  529,  where  it  was  held  that  as  Um 
mortgage  there  mentioned,  upon  foredoenre  of  which  a  aale  was  made,  was 
executed  after  the  redemption  law  came  into  force,  the  aale  waa  governed  hj 
that  law,  notwithstanding  the  note  was  executed  before  the  passage  of  tht 
law.  A  decree  upon  a  contraot  executed  before  the  redemption  Uw  of  1861 
went  into  force  gave  no  right  to  redeem  under  that  law:  Bucter  v.  Steelman, 
73  Id.  400.  Although  a  state  may  change  a  remedy,  and  in  ao  doing  may, 
incidentally,  delay  the  collection  of  a  debt,  yet  the  legialature  cannot,  under 
the  name  of  legislating  upon  the  remedy,  intentioBally,  in  effect»  impair  ths 
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oMigntinn  of  a  oontraot:  Tnmelen  In$,  Co,  t.  Brofute,  83  Ind.  (SS.  In  this 
fl«M,  it  mm  beld  that  the  rodemptioii  law  of  1881  wonld  not  be  allowed  to 
tiko  from  the  mortgagee  the  right  to  recover  the  rents  from  the  judgment 
debtor,  he  haring  hSled  to  redeem.  The  act  of  June  4»  1861,  wae  the  first 
sfeatate  of  redemptions  enacted  in  Indisna»  and  did  not  apply  to  "pre- 
escisfcing  **  contracts:  Travden  In».  Co,  ▼.  BrouBe^  tuprcu  A  subseqnent  law 
will  not  be  allowed  to  materially  alter  or  materially  and  serioosly  affect 
rights  existing  when  a  contract  was  made,  because  to  allow  this  would  be  to 
sanction  a  law  which  impairs  the  obligation  of  contracts,  and  this  the  consti- 
tation  forbids:  Bryaon  t.  MdOrtary,  102  Id.  8. 

Statdtb  IifpATRTTfo  OBUOAnoiT  or  OoNTBAor.— ^e  ccQstitntion  of  the 
United  States  provides  that  no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts:  Consl,  art.  1,  sec.  10,  sub.  1.  The  purpose  of  this  provision  is 
the  maintenance  of  good  faith  in  the  stipulations  of  parties  against  any  state 
interference:  OarHmmY,  OUff,  21  WalL  203;  that  is,  when  parties  have  entered 
into  a  contract,  valid  at  the  time  by  the  laws  of  the  state,  it  is  not  competent 
for  t^e  legislature  or  the  courts  of  the  state  to  impair  the  obligation  of  that 
oontnwt:  Chicago  v.  Shddon,  9  Id.  60.  The  obligation  of  a  contract  is  de- 
fined to  be  "the  legal  tie  which  imposes  a  necessity  of  doing  or  abstaining 
from  a  particular  act,  as  distinguished  from  the  imperfect  obligation  arising 
from  gratitude,  charity,  or  other  moral  duties,  binding  upon  conscience,  but 
having  no  legal  remedy  for  their  enforcement.  This  latter  is  the  essence  of 
the  legal  oUi^tion:''  State  v.  Careuf,  13  Rich.  498;  Wood  v.  Wood,  14  Id.  154; 
Jlioore  V.  nolkmd,  16  S.  C.  15;  and  see  Sturge*  v.  CrowrmMeld,  4  Wheat.  200. 
In  the  constitntional  sense,  the  obligation  of  a  contract  embraces  the  means 
provided  by  law  by  which  it  can  be  enforced:  Louisiana  v.  New  Orkana,  103 
U.  &  203;  CbOms  v.  CoUtns,  79  Ey.  88;  and  where  an  act  is  passed  which 
materially  interferes  with  and  impairs  the  legal  remedy  which  the  courts 
afforded  before  the  passage  of  the  act^  for  the  enforcement  of  the  contracts, 
saeh  act  is  held  to  be  unconstitutional:  JIfoore  v.  Holland,  16  S.  C.  15;  Ed' 
warde  v.  JTeorsey,  96  U.  8.  695;  United  States  v.  Howard  County  Court,  2  Fed. 
Bep.  1;  Van  Hoffman  v.  Quinqf,  4  WalL  635;  Wofff'r.  New  Orleans,  103  U.  S. 
858;  Sails  County  Court  v.  UnUed  States,  106  Id.  73a  The  state  legislature 
may,  however,  change  the  form  of  the  remedy,  or  otherwise  modify  it,  as 
eeems  fit»  provided  it  does  not  deny  a  remedy,  or  so  embarrass  it  with  condi- 
tions and  restrictions  as  seriously  to  impair  the  value  of  the  right:  Antoni  v. 
Oreenhow,  107  U.  &  769;  Penmman's  Case,  103  Id.  714;  Ridgway  v.  First  NaL 
Bank,  78  Ind.  119;  Traxkkrs  Ins,  Co,  v.  Brouse,  83  Id.  62;  Bryson  v.  Me* 
Creary,  102  Id.  1,  the  last  two  cases  citing  the  principal  case  to  this  point. 
8o  long  as  the  legislature  furnishes  an  ample  remedy,  it  does  not  impair  the 
obligation  of  a  contract:  Ward  v.  Hubbard,  62  Tex.  569.  Kor  does  an  act  of 
the  legislatore  giving  a  more  efficient  remedy  for  the  enforcement  of  the  obli- 
gation of  a  contract  impair  its  obligation:  Hopldns  v.  Jones,  22  Ind.  311,  316; 
re&6v.  IToorc,  26 Id.  4;  Piereev.  Mitts,  21  Id.  27;  Brysonv,  MeCreary,  102 
Id.  1;  and  see  James  r/Stull,  9  Barb.  482;  as,  for  instance,  an  act  of  the  legis- 
Utnre  reducing  the  length  of  time  of  notice  of  sales  of  mortgaged  premises 
for  non-payment  of  loans:  Webb  v.  Moore,  25  Id.  4.  If  it  can  be  said  to  affect 
the  contract  in  any  way,  it  is  to  strengthen  its  obligation  by  expediting  the 
remedy  for  its  violation:  Id. 

BsDnonoif  Law  Impahuno  Obuqation  of  CoNTBACTT.^It  was  claimed 
ttiai  the  effisct  of  the  redemption  law  under  consideration  in  the  principal 
ease  was  to  delay  and  embarrass  the  collection  of  debts,  because  it  deprived 
Ibe  creditor  of  the  ri^t  which  the  law,  at  the  date  of  his  contract,  gave  him 
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therefore  iincoiifltitiitiaiuJ.  And  this  deeisiaii  waa  sabaeqiiently  followed^ 
where  the  points  arising  in  the  reoord  of  each  case  were  anbatantisllj  tiw 
tame,  in  Iglehari  ▼.  Wolfin,  20  Ind.  22.  So  where  the  oos&tnet  npon  which 
*  decree  of  f oreclosare  was  rendered  was  made  before  the  redemptian  Uw 
went  into  force,  it  was  held  that  there  was  no  right  to  redeem  onder  that  act: 
Rueher  ▼.  Budman^  73  Id.  896,  400,  citing  the  principal  ease.  Bat  wbers 
the  mortgage,  upon  f  oreclosare  of  which  the  sale  of  the  mortgaged  premissi 
was  made,  was  exeoated  after  the  redemption  law  oame  into  f oroe^  the  sals 
was  held  to  be  governed  by  that  law,  althoagh  the  note  was  execated  befors 
the  passage  of  the  law:  Btrkehire  y.  SkuUt,  25  Id.  523.  It  was  recently  held, 
on  the  authority  of  the  principal  case,  that  the  Indiana  redemption  act  of 
1881,  so  far  as  it  operates  by  its  terms  upon  contracts  made  prior  to  its  pas- 
sage, in  taking  from  the  parchaser  of  lands  sold  on  ezecaticn  the  right  he 
previously  had  to  the  rents  and  profits  daring  the  redemption  year,  if  there 
be  no  redemption,  impairs  the  obligation  of  contracts,  sad  is  void:  Tratdtn 
Ing,  Co,  ▼.  Bronue^  83  Id.  62.  And  see  an  instance  of  an  act  proTidiqg  for  the 
redemption  of  real  estate  sold  nnder  order  of  ooart»  held  to  be  onconstito- 
tional,  as  impairing  the  obligation  of  contracts:  Cbfiiae  y.  Coffin^  79  Ky.  88| 
also  Brtmnn  ▼.  SSmk^  1  How.  319.  Bat  a  statate  entitling  the  parchaser  di 
mortgaged  property  at  f  oreclosare  sale,  in  case  of  redemptioo,  to  eight  per 
eent  interest  upon  his  bid,  the  preyioos  law  prescribing  ten  per  cent^  was  held 
to  be  i^licable  to  cases  where  the  mortgage  had  been  given  before  the  eoact* 
ment  of  the  statute,  and,  so  construed,  it  did  not  impair  the  obligation  of  the 
contract  between  mortgagor  and  mortgagee:  CknmeCtkinA  MuL  Hfe,  /m.  Cbi  v. 
Ckuihmanf  108  U.  S.  51.  So  the  provision  of  the  new  constitatiaa  of  Gili- 
forma  as  to  the  taxation  of  mortgages  (see  CSaL  Const.,  art  13^  sec  4)  is  con* 
strued  to  apply  to  mortgages  executed  prior  thereto,  and  the  obligatioi  of 
the  contract  is  not  impaired  thereby:  iieOoppm  v.  McCmimjf,  60  CU.  367; 
HayY,  ffm,  65  Id.  383.  And  a  statute  denying  to  final  judgments  thereafter 
rendered  the  incident  of  a  lien  upon  real  property  is  h^d  not  to  impair  the 
obligation  of  a  contract  made  prior  to  the  passage  of  the  act:  Moott  v.  Sd' 
land,  16  S.  0.  15.  But  a  atatate,  so  far  as  it  applies  to  mortgages  with  pov« 
era  of  sale,  execated  prior  to  its  passage,  which  requires  a  greater  rate  of 
interest  to  be  paid  for  redemption  from  sales  under  sobh  powers  than  that 
required  by  the  laws  in  force  at  the  time  the  mortgages  were  executed,  iai- 
pairs  their  obligation,  and  is  void:  JTtOe&erf  v.  Porter^  28  Minn.  496;  snd  see 
Carrollr.  lUmUer,  10  Id.  141,  174;  State  v.  Foley,  30  Id.  350.  And  the  rij^ 
of  a  chattel  mortgagee,  under  the  clause  in  his  mortgage^  to  take  poBeeerinsi 
of  and  sell  the  thing  mortgaged,  in  case  he  shall  at  sny  time  deem  himself 
insecure,  is  held  to  be  a  contract  rights  not  to  be  impaired  by  suhsequsBt 
legislation:  Boht  v.  ^otoe^  27  Id.  871. 
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BOBIKSON  V.  HUBLBT. 
[U  Iowa,  410l] 
ftsDau  HouHMo  Pledob  ab  CoLLATnuL  Bwanm  mat,  afisb  Dm 
Falu  Duly  Buor  Onx  of  Thbxb  Rxmxdub:  1.  Frooaed  personally 
a^unrt  pledgor  for  his  debt»  without  sale  of  pledge;  2.  File  a  bill  la 
cfaaaoeiy  for  a  judicial  sale  under  a  regular  decree  of  foreclosure;  3.  Sell 
the  pledge  without  judicial  process  upon  reasonable  notice  to  debtor  to 


%MiM  OF  FtBDOB  AT  MATCsiTr  OF  DxBT  IB  voT  Bbqueucd,  Under  instm> 
mant  ezeoated  by  pledgee  to  pledgor,  simply  dispensing  with  notioe  to 
the  latter  to  redeem  before  sale. 

Mbasubx  of  Damaoxs  fob  CoNTXBaiov  OF  Plxdoi  bt  Puedqu  Is  tsIho 
of  pledge  at  time  of  oouTersion. 

AcnoK  bj  plaintiff  to  recover  five  hundred  and  fifty-four 
dollars  and  sixty-nine  cents,  due  on  a  promissory  note.  De- 
fendant pleaded  payment  and  set-off  founded  upon  the  follow- 
ing receipt:  ''Beceived,  Dubuque,  August  6,  1857,  of  John 
Hurley,  two  orders  on  the  treasurer  of  Dubuque  city,  both 
orders  dated  August  4,  1857.  One  is  numbered  4,146,  calling 
for  five  hundred  dollars;  the  other  is  number  4,148,  calling  for 
two  hundred  and  fifty  dollars.  The  above  orders  are  placed 
in  my  possession  as  security  for  a  certain  note,  dated  as  above, 
calling  for  five  hundred  and  forty-six  dollars  and  fifty  cents, 
ninety  days  after  date.  Should  the  said  note  not  be  promptly 
met  at  maturity,  then  I  reserve  the  right  and  privilege  of  dis- 
pofling  of  said  city  orders  at  private  sale,  and  to  appropriate  so 
much  of  the  sale  of  said  bonds  as  shall  fully  satisfy  said  note, 
interest,  and  costs,  and  pay  the  balance,  if  any,  to  the  said 
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John  Hurley.  Signed,  J.  M.  Robinson."  At  matoiitj  (d  the 
note,  defendant  made  default  in  payment.  Plaintiff  did  not 
then  sell  the  scrip,  but  sold  it  six  months  afterwards  for  forty- 
five  cents  on  the  dollar.  On  the  trial,  defendant  proved,  against 
plaintiff's  objection,  that  about  the  time  the  note  matured  the 
scrip  in  question  was  worth  in  the  market  from  seventy-five  to 
eighty  cents  on  the  dollar.  Plaintiff  then  offered  to  prove  that 
about  the  time  he  sold  the  scrip  it  was  worth  only  about  forty 
cents  on  the  dollar.  This  evidence  was  ruled  out  by  the  court, 
and  exceptions  taken  to  both  rulings.  The  jury  found  a  vei^ 
diet  of  seventy-seven  dollars  and  fifty  cents  for  defendant 
Motion  for  a  new  trial  was  overruled,  and  the  cause  is  appealed 
to  this  court  by  plaintiff. 

Samuelsj  ^Umoh,  and  CranSj  for  the  appellants. 
WtUony  UUeyj  and  Dtmdj  for  the  appellee. 

By  Court,  Lowe,  G.  J.  Upon  the  foregoing  facts,  the  oourt,  at 
the  request  of  the  defendant,  gave  the  following  instructions  as 
the  law  of  this  case,  to  wit:  That  under  the  receipt  offered  in 
evidence  by  defendant,  if  the  plaintiff  sold  the  scrip  at  all,  be 
was  required  by  the  terms  of  the  receipt  to  sell  the  same  at  or 
about  the  time  of  the  maturity  of  the  note;  and  that  if  they 
(the  jury)  find  from  the  evidence  that  said  plaintiff  had  not 
sold  the  scrip,  he  was  liable  for  the  value  of  said  scrip  at  or 
about  the  time  of  the  maturity  of  the  note.  The  court  also 
refused  to  charge  the  jury  that  the  value  of  the  scrip,  at  the 
time  it  was  sold  by  the  plaintiff,  was  the  measure  of  his  lia- 
bility to  the  defendant  for  the  same. 

If  the  plaintiff  acted  tortiously  or  misappropriated  the  scrip 
in  disposing  of  it  at  the  time  he  did,  the  above  rule  of  damages 
would  seem  to  be  proper  and  just.  But  if  it  was  his  right, 
under  the  law  which  governs  pledges,  even  as  modified  by 
the  contract  of  the  parties  in  this  case,  to  sell  these  collateral 
securities  at  the  time  and  under  the  circumstances  which  he 
did,  then  there  was  no  misappropriation,  and  a  different  crite- 
rion of  damages  obtains,^to  wit,  the  value  of  the  scrip  at  the 
time  of  its  conversion. 

That  we  may  arrive  at  a  better  xmderstanding  of  the  rights, 
duties,  and  obligations  of  the  parties  under  the  receipt  in  ques- 
tion, let  us  inquire  what  they  would  be  under  the  law  in  the 
absence  of  such  a  contract.  After  the  debt  falls  due,  the 
pledgee,  under  the  law,  has  his  election  to  pursue  one  of  three 
courses:   1.  To  proceed  personally  against  the  pledgor  for  hif 
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debt,  without  seUing  the  collateral  security;  or  2.  To  file  a  bill 
in  chancery,  and  have  a  judicial  sale  under  a  regular  decree  of 
foreclosure;  or  3.  To  sell  without  judicial  process,  upon  giving 
reasonable  notice  to  the  debtor  to  redeem:  2  Kent's  Com.,  9th 
ed.,  785;  Tucker  v.  TTibow,  1  P.  Wms.  261;  Loekwood  v.  Ewevy 
2  Atk.  303.  The  plaintifif,  in  executing  said  receipt,  did  not 
waive  his  right  of  adopting  either  of  the  above  methods  to 
satisfy  his  claim.  The  only  change  made  in  the  rights  and 
obligations  of  the  parties  by  this  instrument  was  simply  to 
dispense  with  notice  to  the  debtor  to  redeem  before  the  credi- 
tor could  sell.  There  is  nothing  in  the  language  or  terms  of 
this  receipt  which  obliged  the  plaintiff  to  sell  these  collaterals 
at  the  maturity  of  the  note.  He  simply  reserved  the  right  to 
do  so,  a  right  which  the  law  gave  him,  without  such  reserva- 
tion, upon  giving  notice  to  redeem.  A  postponement  of  the 
exercise  of  this  right  is  a  thing  of  which  the  debtor  cannot 
very  well  complain;  it  only  enlarges  his  opportunity  to  redeem, 
and  thereby  prevent  any  sacrifice  that  might  result  from  a 
forced  sale  of  the  pledge.  The  depreciation  in  this  case  which 
the  scrip  in  question  suffered,  between  the  maturity  of  the 
note  and  the  sale  of  the  same,  was  without  the  fault  or  power 
of  prevention  on  the  part  of  the  plaintiff.  He  was  only  bound 
to  that  attention  and  diligence  in  the  preservation  of  the  thing 
pledged  which  a  careful  man  bestows  upon  his  own  property, 
for  the  leason  that  the  arrangement  or  contract  was  recipro- 
cally beneficial  to  both  parties.  We  conclude,  therefore,  that 
the  plaintiff,  in  selling  the  collateral  securities  at  the  time  and 
under  the  circumstances  which  he  did,  violated  no  obligation 
or  duty  growing  out  of  the  understanding  of  the  parties,  or 
expressed  by  the  receipt  or  law  itself.  And  if  we  are  right  in 
this  conclusion,  it  follows  that  the  measure  of  his  liability 
for  said  scrip  is  the  value  thereof  at  the  time  of  conversion. 
This  rule  of  damages  in  cases  of  this  kind  is  well  established: 
See  Sedgwick  on  Damages,  365,  866,  480,  481,  and  authorities 
there  cited. 
Judgment  reversed,  and  new  trial  granted. 


SoBjxcr  ov  Plsdokb,  Eiohtb  ahb  Remxdhs  GsyiRALLT,  wiU  be  fonnd 
trested  ol  in  note  to  LuekeUa  ▼.  Townsend,  49  Am.  Dec.  731. 

¥0WMM  OV  PlKDQSS  TO  SSLL  PUEDOX  IN  GaSB  OV  DeTAULT  Cf  PaTMXNT: 

Bee  Dpisen  ▼.  AUen,  42  Am.  Dec.  87;  8ieam$  ▼.  Mamh,  47  Id.  248;  WhUloat 
▼.  Beards  48  Id.  73;  Wilson  ▼.  LUtle,  51  Id.  307,  end  note  314. 

Plbdojei's  Riobt  to  Possession. — ^In  every  valid  contract  of  pledge,  the 
fiidgee  la  fooad  in  poaMMUon;  Panhall  ▼•  Eggcuri^  62  Barb.  367;  Seymour  ▼. 
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OoOmm,  43  Wia.  07;  Comb§  ▼.  Tuehelt,  24  Midxl  423;  CbOiM  ▼.  Bmdk,  63  lU 
469;  Oockran  ▼.  Mipy,  13  Bash,  495;  Ceas  ▼.  ^ronOey,  18  Hon,  187.  Ik  ia  ha 
right  to  hold  possession  of  the  thing  pledged  to  him,  and  if  the  pledgor  leeorv 
possession  wrongfully,  without  the  pledgee's  consent^  the  pledge  is  nsvertbs- 
lessTslid:  Thadiierr.  Mo(n%  lUUauB.  1S6;  VMierr, Baffg^ZlV.Y.Wmk. 
Dig.  399  (N.  Y.  Sap.  Ct);  BriOejf  ▼.  Horn,  57  Iowa»  651.  He  is  even  estttlsd 
to  retain  possession  against  the  pledgor,  altboogh  the  statute  of  liniitationi 
might  be  saooeasfoUy  pleaded  to  an  action  on  the  debt  to  secure  which  the 
pledge  was  made:  2iooi8  y.  SaU  Co.,  27  W.  Va.  483;  Ckimden  ▼.  AWre,  24  Id. 
674;  Eudmm  ▼.  WUkmmm,  61  Tez.  606.  Nor  can  the  pledgee  be  ri^ttfofly 
depriyed  of  possession  under  a  chattel  mortgage  ezecated  after  the  pwipstlj 
was  pledged  to  him:  Deeter  ▼.  SeUen,  102  Ind.  458.  Bat  if  he  gives  np  the 
possession  to  the  pledgor,  onless  for  a  mere  temporaiy  poxpoae,  the  haflment 
is  thereby  terminated  and  his  lien  is  lost:  WaUser  v.  SlapieBt  5  AQen,  31; 
tSmbail  y.  BUdreth,  8  Id.  167;  Black  y.  Bofferi,  66  N.  T.  601;  Beemimr, 
Lawton,  37 Me.  544;  OoOkur.  Budk,  63 Id.  459;  ShaioY.  WiUdre, 65 Id. 485; 
TreadweU  v.  iXwM,  34  GaL  601;  PcOnUag  v.  DoiOriek,  59  Id.  154.  Bat  the 
possession  is  safficient  if  a  third  person  holds  the  property  for  the  pledgee  u 
his  agent:  Bcyvion  v.  Payrtno,  67  Me.  587;  Brwm  y.  Warrtn,  43  N.  H.  430; 
Weema  v.  Delta  Mou  Co,,  33  La.  Ann.  973;  MdOready  v.  Hadock,  3  Tenn.  Ol 
13.  And  the  possession  of  the  pledgor  will,  in  some  oases,  be  deemed  that  of 
the  pledgee:  See  Maeandey  v.  Bbphna,  35  Hon,  556.  The  pledgee's  remedy  far  a 
wrongful  taking  of  the  property  from  his  possession  is  by  an  action  for  its 
recovery  against  the  wrongful  taker,  or  against  any  person  into  whose  hands 
the  pledged  property  has  been  delivered  by  such  wrongful  taker:  Samiert  v. 
Davla,  13  B.  Mon.  432;  Cooper  v.  Bey,  47  HI.  53;  JTtctfoav.  ArmU,  51  LL  196| 
UTolea  v.  Marable,  50  Ala.  366;  Boston  v.  Bodies,  18  Fed.  Rep.  677;  or,  if  it 
be  not  delivered  to  the  pledgee  on  demsnd,  he  may  maintain  an  action  for 
its  value:  United  State$  Expren  Co.  v.  MdnU^  72  HL  293;  and  see  Boone  oa 
Mortgages,  sec.  296. 

Pledoex's  RnocDT  bt  Smrr  on  DEiiT.-*Upon  default  in  paynMnt,  the 
pledgee  may  elect  to  sue  the  pledgor  for  his  debt,  without  a  sale  of  the 
security:  S<Mma  VaMey  Bank  v.  HOI,  59CaL  107;  JaneBY,  Seott,  10  Kan.  33; 
and  he  may  recover  a  judgment  in  such  suit  against  the  pledgor  for  the 
amount  of  the  debt,  without  destroying  or  in  the  least  affecting  his  lien  on  the 
property  pledged:  Id.;  EhrUchv.  .£7toa/d,  4  West  Coast  Rep.  380  (Sup.  Ct  Oil}; 
Buttenoorth  v.  Kennedy,  5  Bosw.  143;  Archibald  v.  ArgaU,  53  HL  307;  Dantr, 
Batet,  95  Id.  493;  Smith  v.  Strout,  63  Me.  205;  nor  is  he  required  to  reton 
the  security  before  bringing  suit  on  the  claim  seemed,  without  a  special  coo- 
tract  to  that  effect:  Taylor  v.  Cheever,  6  Gray,  146;  Daret  v.  Baie$,  95  HL 
493;  Larmer  v.  Bain,  14  Neb.  178;  Bank  qf  BuUand  v.  Woodruff,  34  Vt  89; 
Am.  Nat,  Bank  v.  Harrison  Wire  Co.,  11  Mo.  App.  446;  Sayr€  v.  Evig,  17 
W.  Va.  562;  Leiois  v.  United  States,  92  U.  S.  618;  West  v.  Carolina  Life  Ims, 
Co,,  31  Ark.  476.  The  rule  is,  that  in  the  absence  of  a  statate  or  stipoiation 
to  the  oontrary,  the  possession  of  the  pledged  property  does  not  suspend  the 
right  of  the  pledgee  to  proceed  personally  against  the  pledgor  for  his  debt, 
without  selling  the  pledge:  Sontma  VaUey  Bank  v.  HUl,  59  GaL  107;  snd  see 
Hendrix  v.  Harman,  19  S.  O.  483.  And  in  an  action  upon  the  debt,  a  daim 
for  the  value  of  the  pledge  is  not  available  to  the  pledgor  as  a  defenss  by 
way  of  set-off  or  recoupment:  WkUhrop  Bank  v.  Jackson,  67  Me.  570;  com- 
pare Fay  V.  Oraiy,  124  Mass.  500.  But  under  the  practice  in  some  of  the 
states,  damages  for  the  conversion  of  the  pledge  will  avail  as  a  dsfiense  te 
such  action  by  way  of  oounterdaim,  if  properly  established:  0am  v.  Bigmk 
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telom,  100  K.  7.  248;  SeoUr.  OnwB,2S.  O.  622;  and  BmSteanmr.  Mwnh, 
4  Denio^  227.  And  in  such  states  it  is  held  to  be  ineambent  on  the  plaintiff 
in  Boeh  aotion,  either  to  prodaoe  the  collateral  seonrity,  or  aooonnt  satia- 
laetorily  for  its  non-prodnetion:  8tmaH  ▼.  Bigltr^  08  Pa.  St.  80;  and  see  also 
Douglom  ▼.  Mumime,  57  Tex.  344;  Ocean  NaL  Bank  y.  Fani,  60  N.  T.  474. 
If  the  pledgee  attaches  the  property  pledged,  in  an  aotion  upon  the  debt 
whidi  the  pledge  wae  given  to  seoare,  this  is  held  to  be  in  general  a  waiver  of 
his  lien:  Bwk  y.  IngenoU,  11  Met  226;  Eoom  t.  Warren^  122  Mass.  303; 
and  eee  Sidtkt  t.  Biehaardson,  23  Hun,  660;  but  he  may  attach  property  d 
the  debtor  other  than  that  pledged  without  waiving  his  lien:  Taylor  ▼. 
CAeeser,  6  Gray,  146.  As  to  efifect  of  attachment  where  stock  has  been 
pledged*  see  Nwion  y.  I/^arton,  43  Ohio  St.  600. 

Pledokk's  Rmudt  bt  KoN-jtnoiGiAL  Salb  ov  Plbdos. — ^The  parties  to  the 
eontract  of  pledge  may  regulate  in  advance  the  remedy  to  which  the  pledgee 
■inst  reeort,  in  sabjecting  the  property  pledged  to  the  payment  of  the  debti 
Union  TruM  Co,  v.  lUgdon^  03  IlL  458;  provided  the  agreement  be  not  in  con* 
trarention  of  the  statute,  nor  against  public  policy,  nor  fraudulent:  Baker  v. 
DrdhcOO  K.  T.  618;  S.  C,  23  Am.  Rep.  80.  But  in  the  absence  of  any  agree- 
ment as  to  the  remedy  to  be  pursued,  the  pledgee  may,  upon  default,  proceed 
to  eell  the  chattel  pledged  at  public  auction,  without  judicial  process,  the 
legal  requirements  as  to  notice  and  the  provisions  of  the  law  to  secure  fair 
dealing  being  duly  regarded:  King  v.  InturanM  Co,,  68  Tex.  669;  WUaon  v. 
Brammm,  27  GaL  258;  Pigot  v.  Cvbley,  16  Com.  R,  K.  S.,  701;  MerthamU 
BamkT.  Thompoon,  133  Mass.  482;  WhUoY,  Phelps,  14  Minn.  27.  The  power 
to  eell  isy  ordinarily,  incident  to  the  pledge  and  a  part  of  the  security  of  the 
debt^  and  consequently  follows  the  debt  into  whosesoever  hands  it  may  come: 
Alexcmdria  etc  B,  B,  Co,  t.  ^uribe,  22  Gratt.  254.  And  if  the  pledgor  as- 
serts the  existence  of  an  agreement  as  to  the  remedy  to  be  pursued,  it  is  incum- 
bent upon  him  to  show  it:  King  v.  Inmranee  Co.,  58  Tex.  660.  But  although 
tt»  pledgee  may,  upon  defanlt^  sell  the  thing  pledged,  yet  it  seems  that  he  is 
not  boond  to  do  so,  even  on  notice  from  the  pledgor  to  sell:  Field  v.  LeamU^ 
6  Jcaiee  *  a  216;  Na^ierr.  Ctniralete.  Bank,  68  Ga.  637. 

A  pledge  should  properly  be  sold  at  public  auction,  and  notice  to  the 
pledgor  of  the  time  and  place  of  sale  is  necessary,  unless  waived  by  agree- 
ment d  parties:  Potter  v.  Thampaon,  10  B.  L  1;  White  v.  Phelpe,  14  Minn. 
27;  CoU  V.  Dakiel,  13  HL  App.  23^  26;  Morgan  v.  Dod,  3  GoL  551;  Ogden 
V.  Latkrop,  66  N.  Y.  168;  Booenweig  v.  Fraeer,  82  Ind.  342;  Fiie(^rald  v. 
Bheker,  32  Ark.  742.  Reasonable  notice  to  the  pledgor  to  redeem  ia  indispen- 
■ible:  Brigktnum  v.  Beevet,  21  Tex.  70;  Congngham^a  Appeal,  57  Pa.  St.  474; 
AioBomdm  etcB.B.  Co.  v.  Burke,  22  Gratt.  254,  263.  And  if  a  previous  de- 
mand of  payment  be  necessary  to  put  the  pledgor  in  default,  the  demand 
mnst  be  made:  Earle  v.  Qrant,  14  R.  L  228.  But  the  rule  as  to  notice  of 
aale  and  demand  of  pajrment  may  be  waived  by  agreement  between  parties, 
and  ta  held  to  have  no  application  in  caaes  where,  by  the  contract,  a  definite 
tbiM  is  fixed  for  the  payment  of  the  debt.  In  either  of  these  cases,  it  is  held 
that  sale  may  be  made  without  notice  or  demand:  Chouteau  v.  AUen,  70  Mo. 
200;  compare  FUagerald  v.  Bheher,  32  Ark.  742;  ffamiUon  v.  SiaU  Bank^ 
22  lofwa^  306;  SteoenM  v.  BurUnU  Bank,  31  Conn.  146.  So  notice  to  the 
pludgor  of  the  time  and  place  of  aale  ia  unneoeaaary,  if  he  had  actual  notice 
a  raaaonabin  time  before  the  aale  wae  to  take  place:  Alexandria  etc  B,  B,  Co, 
V.  Bmrbe,  22  Gratt.  264;  and  see  City  Bank  v.  Babooek,  I  HokDea,  181.  And 
daleofcs  in  the  aale  aa  to  notioe  may  be  cured  by  sabaequent  conduct  on  the 
part  of  the  pledgor  amovnting  to  ratificaticn.    Aa  where^  in  order  to  obtain 
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an  advantagMPOi  nl«^  the  pledge  wu  sold  prWmtaly  for  more  fhaa  xte  fwhub, 
and  the  ownen  of  the  pledge  end  all  parties  intereeted  had  aetoal  iMet, 
and  approred  the  nle  and  partioipated  in  it^  the  sale  iraa  held  to  be  Talid:  A 
farte  Fisher^  20  S.  0.  179;  and  so^  where  it  appeared  that  the  pledgor  had  hj 
parol  abandoned  the  pledge  to  the  pledgee,  was  present  at  the  sale  of  tihe 
pledge,  which  had  been  advertised  at  "  public  auction, "  and  witii  fall  knowl- 
edge made  a  bid  for  it,  and  ratified  the  sale  by  drinking  with  the  pledgee  and 
the  purchaser  in  celebration  of  the  sale,  .and  that  the  sale  took  place  in  s 
room  which,  though  not  nsoally  open  to  the  pabUc,  was  so  open  when  ths 
sale  occnrred:  Eark  v.  OratO,  14  R.  L  228;  see  also  ChUd  Y.Hwigg^  41  OaL 
619;  ma  T.  FMgan,  62  Id.  426. 

In  several  of  the  states,  sales  of  the  property  pledged  are  regulated  by 
statutory  provisions:  See  CJomp.  Laws  Arizona  1877,  sees.  3618,  3619;  Oil 
Civ.  Code,  sees.  8000-3011;  Dakota  Civ.  Code,  sees.  1771-1782;  JBbmtt  t. 
Buchanan,  2  Dak.  258;  Conn.  Acts  1875,  c  82;  Acts  1877,  c.  126;  Oa.  Cods, 
sec.  2140;  La.  Rev.  Civ.  Code,  art  3165;  Bank  Lc^fayeUe  v.  Bn^,  33  La. 
Ann.  624;  Chaffie  v.  Du  Bote,  36  Id.  257;  Me.  Acts  1875,  c  53;  B.  &  1871, 
a  35;  Mass.  Pub.  Stats.  1882,  c  192,  sees.  10-12;  Mo.  K  S.  1879,  sec.  6169; 
N.  H.  Oen.  Laws  1878,  p.  333,  sees.  3-8;  K.  J.  IL  S.  1877,  p.  812,  sees.  Z-6; 
R.  I.  Pub.  Stats.  1882,  c.  90,  sec.  4;  Tenn.  Acts  1879,  a  100,  sec.  4;  Tex. 
K  S.  1879,  p.  499;  Va.  Code  1873,  p.  334,  sea  44. 

Sali  bt  Pledgee  undeb  Powbb  ow  Sale. — ^A  power  conferred  upon  ths 
pledgee  to  sell  the  thing  pledged  is  an  authority  coupled  with  an  interest^  sad 
passes  to  his  representatives:  Chapman  v.  GkUe,  32  N.  H.  141.  Superadding  a 
power  to  sell  which,  without  express  agreement,  would  not  ezisti  does  not  ex- 
clude the  pledgee  from  resorting  to  any  other  mode  by  which  he  may  render 
the  security  available:  Nelson  v.  Wellington,  5  Duer,  178w  And  where  the  power 
to  sell  is  merely  given,  it  will  be  construed  to  be  such  a  power  as  exists  in  re- 
spect to  pledges  generally,  and  it  can  be  exercised  only  upon  reasonable  no- 
tice to  the  pledgor  to  redeem,  and  of  the  time  and  place  of  sale:  OcMwrnSdi  v. 
FirH  M.  E.  Church,  25  Minn.  202.  As  it  respects  a  pledge  of  oommeroi&l 
paper  as  collateral  security  for  the  payment  of  a  debt,  the  pledgee  has  no  in- 
thority  to  sell  the  securities  so  pledged,  upon  default  of  payment,  either  at 
Vmblic  or  private  sale,  in  the  absence  of  a  special  power  for  that  puzpoes: 
Cole  V.  Ddbiel,  13  lU.  App.  23;  Umm  Trust  Co.  v.  Bigdon,  93  Id.  458;  J<M 
Iron  Co.  V.  Scioto  Fire  Brick  Co.,  82  Id.  548;  a  C,  25  Am.  Rep.  341;  Whit- 
taJterr.  Charleston  Oae  Co.,  16  W.  Va.  717;  Fletcherr.  DidUMon,  7  Allen, 23; 
Moody  V.  Andrews,  7  Jones  &  S.  302.  It  is  his  duty  to  ooUeot  the  p^er  when 
it  falls  due,  apply  enough  of  the  proceeds  to  pay  his  debt^  and  retnm  the  bsl- 
anoe  to  the  pledgor:  Zim^ltanan  v.  Veeder,  98  HL  613;  but  ha  cannot  sell  snek 
paper  in  the  absence  of  power  of  sale  by  contract:  IdL;  but  compare  P9tierr» 
Thompson,  10  R.  I.  1,  8. 

It  is  the  general  rule  that  the  pledgee  cannot,  either  directly  or  indirootly, 
purchase  the  pledge  at  his  own  sale,  under  a  power  <^  sale  in  the  pledge^  sod 
if  he  does  so,  the  sale  will  be  set  aside  at  the  instance  of  the  pladgor,  withcot 
regard  to  the  question  whether  the  sale  was  beneficial  to  the  owner  or  other- 
wise: Siobes  V.  Frazier,  72  HI.  428;  JSjlUan  v.  Hi^fman,  6  BL  App.  200;  Rkkr 
ardsoH  v.  Mann,  30  La.  Ann.  1060;  Baltimore  etc  /jm.  Co.  t.  Ikdiympk,  81 
Md.  242;  CaL  Civ.  Code,  sec.  3010.  But  this  rule  may  be  waived  by  eiqpreei 
agreement  of  the  parties,  the  right  of  the  pledgee  to  purchase  being  expressed 
in  very  phun  terms:  Chovieau  v.  AUen,  70  Mo.  290;  ffamUkm  t.  Sdmodt,  II 
K.  T.  Week.  Dig.  423.  So  the  pledgee  may  acquire  title  under  pordiiss  si 
his  own  sale,  provided  such  purchase  is  afterwards  ratified  bj  tfae  pledgv  * 
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amr.  IMgm,  02  GaL  426;  ChOd  ▼.  Hugg,  41  Id.  012|  Stoka  y.  JStmkr,  72 
10.  428.  And  the  aBMnt  by  the  pledgor  to  the  parchaM  by  the  pledgee  may 
hm  preemnedy  whetre  the  laeti  are  notorioiu^  and  no  diaaent  is  shown:  CarroU 
▼.  MwUempk^  8cm.  Bamk,  8  Ma  App.  249;  EasmUon  v.  State  Bank,  22  Iowa» 
S08.  If  the  pledgee  improperly  baya  the  pledge  at  hia  own  aale  thereof,  he 
is  not  cbaigeable  with  a  oonveraion,  bat  only  takea  the  title  which  he  had 
before^  the  rdatian  of  pledgor  and  pledgee  remaining  unchanged:  Bryan  ▼. 
BaUwm,  7  Lena.  174;  &  0.,  62 K.  Y.  232;  Ca^/Mdr.  MhmeapoSi etc  Asaoe.^ 
4  MoCreazy,  646;  S.  C,  14  Fed.  Bep.  801. 

PLKDon*8  RnoDT  BT  JUDICIAL  Salx. --Formerly,  at  oonmion  law,  a  pledge 
eoold  not  be  sold  in  the  abaenoe  of  a  apecial  agreement  to  the  contrazy,  ex* 
eapt  imder  a  judicial  decree:  Landng  y.  CortelyoUf  2  Cat  Cas.  200;  Ogden  y. 
LtUkrop,  1  Sweeny,  647.  Thia  waa  alao  the  role  of  the  dyil  law:  See  ffari  y. 
Te»  Syek,  2  Johna.  Gh.  100;  and  ia  the  role  in  Looiaiana:  Brother  y.  Saul,  11 
La.  Ann.  223.  And  generally  the  right  of  a  pledgee  to  come  into  equity  to 
obtain  a  decree  for  the  aale  of  the  pledge  atiU  eziata,  in  the  abeence  of  any 
•pedal  agreement  on  the  aabject^  although  a  yaUd  sale  may  be  made  without 
judicial  action  or  decree:  See  Ogden  y.  Latkrop,  1  Sweeny,  643;  SUgrtaeea  y. 
Farmere*  etc.  Bank,  49  Pa.  St.  859;  SfnUh  y.  Cook,  12  Phila.  177;  Brigge  y. 
Oiiwr,  68  N.  Y.  336;  GaL  Ciy.  Ck>de,  see.  3011.  And  a  bill  in  equity  to  dizeot 
the  diapoaition  of  a  pledge  ia  aaid  to  afford  a  more  complete  remedy  to  the 
pledgee  than  hia  common-law  right  to  aell,  aince  he  may  thereby  relieye  him- 
aalf  from  ulterior  queationa  aa  to  the  propriety  of  hia  course,  to  which  he 
■igfat  anbject  himaelf  if  he  proceeded  to  sell  without  judicial  process,  upon 
raaaonnble  notice  to  the  debtor  to  redeem:  B<^fnton  y.  Payrow,  67  Me.  G87. 
8o  it  may  become  necesaary  to  proceed  in  equity  to  enforce  a  pledge,  for 
the  leeaop  that  the  pledgor  cannot  be  found  so  as  to  be  seryed  with  per* 
aoaal  notioe  to  redeem:  Steame  y.  Manh,  4  Denio»  227;  Indiana  etc  B,  B» 
Ck  y.  JicKeman^  24  Ind.  62.  And  in  casee  of  pledge  inyolying  indefinite 
aad  maaoertained  ehargea  and  aocounta,  the  aecurity  may  be  more  appropri- 
■lelj  enfcMToed  by  a  auit  in  equity  and  a  judicial  sale:  CcnignghanC$  Appeai,  57 
Fia^  St.  474;  and  aee  Ihtrant  y.  Einttein,  35  How.  Ft.  223;  S.  C,  5  Robt.  423. 
In  a  suit  in  equity  to  f oredoae  a  pledge,  the  defendant  wiU  not  be  allowed^ 
ligr  way  of  defenae,  to  contend  that  he  gaye  the  pledge  with  intent  to  defraud 
Us  cnditon:  Cfkqfee  y.  Sprague  Mfg.  Co.,  14  B.  L  168. 

PUnmB's  RnocDT  upon  Pledox  ov  CoMifZROiAL  Papzb. — ^The  pledgee  ol 
paper,  held  as  collateral  security,  cannot  sell  such  paper,  in  the 
d  a  spedal  power  of  sale  in  the  contract:  Zhnpleman  y.  Veeder,  98 
IlL  613;  Unkm  Truat  Co.  y.  Btgdon,  93  Id.  458.  But  compare  Brightman  y. 
Meeme,  21  Tex.  70;  Jkma  y.  Funk,  39  Pa.  St.  243;  Potterr.  Thompwn,  10 R.  L 
1,  8L  It  18  his  duty  to  collect  when  the  paper  becomes  due,  and  apply  the 
psueeeds  to  the  payment  of  his  debt:  Fletcher  v.  Diddneon,  7  Allen,  23;  WhiU 
r.  PhOpe,  14  Minn.  27;  HaOAne  y.  KeUg,  1  Abb.  Pr.,  N.  a,  63,  73;  and  he  ia 
bound  to  the  exerdae  of  ordinary  diligence  in  order  to  make  the  coUateraJ 
avaflaUe  for  thia  purpoee:  Lamberton  y.  Windom,  12  Minn.  322;  WhiUon  y. 
Wvigkt,  34Mich.  92;  ^oftiiuf  y.  Clark,  10  B.  Mon.  239;  Semj^JUfg.  Co.  v.  Det- 
wSkr,  90  Kan.  386;  JToatiay.  HoUon,  78  Pa.  St  334;  S.  C,  21  Am.  Rep.  20;  Muir^ 
head  y.  KhkpalridD,  21  Id.  237;  M<Qneen'$  Appeal,  104  Id.  696;  S.  C,  49  Am. 
Rapw  692;  Harper  y.  Seoond  Nat.  Bank,  12  Lea,  678;  BuUerUm  y.  Roope,  3Id. 
SI6;  8.  O.,  81  Am.  Rep.  633;  (kHqiritt  y.  Stuli^  65  Ga.  305;  but  haying  used 
flvdiiiary  diligenoe  to  secure  the  fruits  of  the  pledge  for  the  benefit  of  the 
pledgor,  in  yiew  of  all  the  circnmstanoea  of  the  particular  tranaaotion,  hia 
daty  haa  been  fnUy  diacliaiged:  Baekm  y.  Qermom'Amtriean  Bank,  24  Fed. 
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Rep.  623  (N.  Y.  Gir.  Ct).    Ho  may  bring  mxitupofn  the  paper  held  bj  him  m 
eollateral  without  makitig  a  preyioaa  demand  upon  the  pledgor:  Pamu  r, 
Fmrms,  117  Haas.  290;  WhUe  t.  Phe^  14  Minn.  27;  and  the  aoit  may  bt 
brooghti  although  the  debt  aecnxed  is  not  at  the  time  doe:  Jmrnt  v.  ffrntdeuu^ 
YI  Ind.  050;  bat  he  has  no  right  to  apply  the  prooeeds  to  the  payment  of  the 
debt  nntil  after  default  in  its  payment:  Farwett  y.  Importer^  etc  NatL  Baakt 
16  Jones  ft  &  400;  S.  C,  90  N.  Y.  483;  he  must  first  call  npcm  the  pledgor 
in  some  way  to  redeem:  Id.;  LtwU  ▼.  Faniifm,  12  Abb.  F^.  906;  Stromg  r. 
Banking  AuodaUon,  46  N.  Y.  720.    If  the  instrument  pledged  be  indotsed» 
•otion  thereon  may  be  maintained  by  the  pledgee  in  his  own  name:  Nelaon  ▼. 
WeBingUm,  6  Bosw.  178;  Kinmy  ▼.  Kruse,  28  Wis.  183;  TarbeU  ▼.  Siwiaemi, 
86  Vt.  613;  LobdeUy.  MerehaiUt^ Bank,  33  Mich. 406;  HaydonY,  ykoieUi,  18 
Ney.  290;  S.  0.,  2  West  Coast  Bep.  632;  if  not  indorsed,  he  may  sue  in  ths 
name  of  the  payee:  J<me8  ▼.   WiUer,  13  Mass.  304;  and  see  WhUiaktr  ▼. 
Charletton  €fa$  Co,,  10  W.  Va.  717;  or  in  New  York,  may  sue  thereon  in  his 
own  name:  Van  Biper  ▼.  Baldwin,  19  Hnn,  344,  affirmed  86  N.  Y.  618.    The 
general  role  is,  that  a  plaintiff  recoTering  on  an  instrament  held  as  ooUatsn], 
not  being  the  obligation  of  the  pledgor,  is  entitled  to  recover  the  whole  fMs 
▼alne  of  the  paper,  and  is  only  liable  for  the  sozplos  over  the  satiafaetioa  of 
the  debt  for  which  the  instrament  was  pledged:  ffUtan  ▼.  Waring,  7  Wia 
402;  IT.  W.  Life  Im.  Co.  v.  (7.  F.  /f».  Co.,  40  Id.  446;  Tooke  t.  J^mumm,  75 
HI.  216;  Atku  Bank  ▼.  Do^le,  9  K  L  76;  S.  C,  11  Am.  Rep.  219.    Bat  as 
between  the  pledgor  and  pledgee,  when  the  seoarity  pledged  is  the  oUigatioa 
of  the  pledgor,  the  pledgee  can  only  recover  his  principal  49bt:  Jamip  t. 
OkyBank,  I^W^b.  331.    So  where  the  collateral  is  in  the  hands  of  a  teaa/A 
holder,  without  notice  of  a  good  defense  against  his  assignor,  the  role  is  that 
the  pledgee  can  recover  the  amount  of  his  principal  debt  only:  Union  NaL 
Bankv.  Boberta,  46  Id.  373;  Ftaherr.  i?%«Aer,  98  Mass.  303;  GammonT.  Htm, 
•  HI.  App.  657;  Bt^  ▼.  Wagner,  63  Barb.  215;  llagdon  ▼.  NieokUi,  18  Kev. 
890;  Logan  ▼.  CaateU,  88  Pa.  St.  288;  Second  NaL  Bank  t.  Henmgra^,  M 
Ohio  St.  381;  LaertAx  v.  DerNgny,  18  La.  Ann.  27. 

Plsdoib's  Bkmidt  X7F0N  pLKDQi  ov  Stogk  OB  BoNDB. — WhsTS  stock  «r 
bonds  of  a  corporation,  or  like  securities  other  than  mercantile  ps^er,  aie 
pledged  as  collateral  security  for  a  debt,  and  the  debt  is  past  due,  the  pledgee 
may  sell  the  stock  or  bonds  as  the  readiest  mode  of  collection,  upon  giving  reap 
sonable  notice  to  the  pledgor  to  redeem,  and  of  the  time  and  place  of  sale: 
Brown  ▼.  Ward,  3  Duer,  660;  WaUace  ▼.  BerdeU,  24  Hun,  379;  Land  v.  Bwhi, 
82  Gratt.  264;  i9foifc»  V.  i^rasier,  72  m.  428.  The  only  way  to  realise  msaoh 
securities  is  by  a  sale,  and  it  is  a  fair  presumption  that  the  parties  cantam- 
plated  a  sale  of  them,  after  demand  and  due  notice,  in  ease  the  debt  for  which 
they  were  pledged  should  not  be  punctually  paid:  Morrie  Canal  etc  Co.  r, 
Lewis,  12  N.  J.  Eq.  323;  Water  Power  Co.  ▼.  Brown,23  Kan.  676;  (kmJUUr. 
Minneapoiie  Agricultural  etc  Assoc,  14  Fed.  Rep.  801  (Cir.  Ct.  Minn.).  Hot 
the  security  cannot  be  sold  without  notice  to  the  pledgor  to  redeem,  and  the 
notice  must  specify  the  time  and  place  of  sale,  which  must  be  at  pnblio  aae- 
tion:  Ogdenv.  Lathrop,  3  Jones  ft  S.  73;  Ot^r.  Moss,  34  CaL  125;  Oesetr. 
ffowland,  30  How.  Tr.  360;  S,  C,  45  Barb.  660;  Congnf^^am's  Appeal,  57  Fa 
8t  474;  Diller  T.  Brubaker,  62  Id.  498;  and  see  iVtmoe  v.  CZM^  L.  B.  22  Ch. 
Div.  830.  And  a  custom  of  brokers  to  sell  stocks  or  bonds,  pledged  bb  seca- 
rity  for  a  loan,  at  private  sale,  without  notice  to  redeem,  and  of  the  intaodad 
sale,  is  declared  to  be  illegal  and  void:  Wheeler  ▼.  Jfewbonld,  16  K.  Y.  392; 
Lawrence  ▼.  Maxwell,  63  Id.  19.  But  compare  CoOet  ▼.  JBlUs,  10  Fhila.  375? 
■nd  it  was  held  in  Wortkingtonr.  Tarmeg,  34  Md.  188;  that  in  sailing  stookf 
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11  la  not  obligatory  upon  the  pledgee  to  give  notice  of  the  place  of  sale.  So  it 
was  held  that  the  sale  may  be  private  If  more  can  be  realized  thereby  than  at 
pablic  auctioa:  E^  parte  FUher,  20  S.  0. 179.  Although  atocka  or  bonds  held 
in  pledge  aa  oollatml  aecxaity  for  a  debt  may  be  aold,  after  default  in  pay- 
■Mnt,  yet  the  pledgee  ia  not  bound  to  aell,  at  leaat  without  being  required  by 
the  pledgor  to  do  ao:  O^NMr.  Whigham,  87  Pa.  St  394;  JHchardaon  v.  Inmr- 
Mce  Co.^  27  Gratt  749;  CalgwUt  ▼.  8t^  66  Ga.  305;  Naipier  r.  Central  efe. 
Ramk^  68  Id.  637;  NmomnM  y.  Daofa,  133  Maaa.  343.  And  where  it  ia  agreed 
Ibat  the  pledgee  may  aell  the  atock  at  hia  diacretion,  and  without  notice  to 
the  pledgor,  the  former  ia  not  bound  to  aell  at  the  requeat  of  the  latter  im- 
■Mdiately  upon  default.  He  may  exerciae  hia  own  judgment  aa  to  the  aale 
ef  the  atock,  and  ia  liable  only  for  negUgence:  FratMn  Ban.  InaL  v.  Pretoruu, 
6  Ma  App.  470. 

The  pledgee  of  atocka  or  bonda  may,  in  aome  caaea,  proceed  by  bill  in  equity 
lor  a  judicial  aale  of  the  aecuritiea:  Stobea  v.  FroKier,  72  HL  4SS;  «a  where  a 
atock  certificate  ia  depoaited  aa  collateral  aecurity,  without  indoraement»  or 
power  of  attorney  authorizing  a  tranafer,  a  oourt  of  equity  will  decree  a  aale 
of  the  certificate,  and  the  application  of  the  proceeda  to  the  payment  of  the 
loan:  Johnton  v.  Dexier,  2  McArthuz,  630.  And  the  pledgee  may  uaually  be 
a  purcfaaaer  at  a  aale  of  the  atock  under  a  decree  in  equity:  See  Newport 
Bridge  Co.  ▼.  Douglas^  12  Buah,  673,  720;  Quincy  v.  WhUe,  63  K.  Y.  370;  but 
be  cannot  become  a  purchaaer  at  hia  own  aale  of  the  atock  pledged:  KUlian  ▼. 
ffqfman,  6  SL  App.  200;  Kimier  r.  Barber,  L.  B.  8  Oh.  Div.  66.  In  Cali- 
fornia, a  court  of  equity  haa  the  power,  under  apedal  circumatances,  to  decree 
the  aale  of  negotiable  inatmmenta  held  in  pledge.  And  where  the  maker  of 
ik0  instrument  reaidea  in  a  remote  country,  or  in  a  different  atate,  and  it  is 
■tii  ahown  that  he  haa  any  property  aubject  to  seizure  and  sale,  within  the 
jariadictian  of  the  forum,  there  ia  preaented  auch  apecial  circumatances  aa 
aaithoaue  the  holder  of  the  inatrument  given  in  pledge  to  resort  to  a  court  of 
mpnty  for  a  foredoanre  and  aale:  Donohoe  ▼.  OambU,  38  Gal.  340. 

HxASVBB  ov  Damaoxs  TOR  CoNTKRsioN  ov  Plsdox  bt  PLEDasE.^The  gen- 
eral rule  aa  to  the  meaaure  of  damages  is  the  value  of  the  property  at  the  time 
of  the  conven&on:  ^eiaoom^  v.  BaalxU,  14  Bush,  658;  First  NaL  Bank  v.  Boyce, 
78  Ky.  42;  RotenwfigY,  Frawer,  82Ind.  342;  Lomni»  v.  Btane,  72  III  623;  Bddm 
T.  PerMoM,  78  Id.  449;  Cwihing  v.  Beymour,  30  Minn.  301;  with  interest  up  to 
liie  time  of  the  judgment:  Hudeon  v.  WiOdnaon,  61  Tex.  608,  610;  Ori/nes  v. 
WatHfu,  69  Id.  140;  BchooOier  v.  ffutchiru,  1  S.  W.  Rep.  266  (Sup.  Ct.  Tex.). 
The  meaaure  of  damagea  for  converaion  of  a  negotiable  promissory  note,  held 
aa  oollateral  aecurity,  ia  the  value  of  the  note  at  the  time,  which  value  is 
frbna  fade  the  amount  upon  the  face  of  the  note,  with  interest  according  to 
ha  terma:  Hamard  v.  Duke,  64  Ind.  220;  compare  Cole  v.  Dakiel,  13  111.  App. 
23;  BuOMnn  v.  BuUivan,  20  a  C.  609.  If  the  pledgee  of  atock  wrongfully 
eonverta  it»  the  meaaure  of  damagea  for  the  converaion  ia  in  general  the  value 
d  the  atock  at  the  time,  with  intereat:  Frothingham  v.  Morse,  45  N.  H.  545; 
/bwi^  V.  VToftf,  113  Maaa.  648;  BtdM  v.  Cbton,  41  Miaa.  368;  Loomie  v.  Stave, 
72  HL  823;  BcylanY,  ffuguet,  8  Nev.  346;  and  compare ifeaee^I  v.  Kirkpatrkk, 
33  Kan.  282;  DaggeU  v.  Dome,  63  Mich.  35;  S.  G.,  61  Am.  Rep.  91;  and 
where  the  time  of  the  converaion  ia  fixed  by  a  demand  and  refusal  to  return 
the  eto^  the  meaaure  of  damagea  ia  the  value  of  the  atock  at  the  time  of 
audi  demand  and  refuaal:  PMerton  v.  Jianeheater  etc  B.  B,  Co.,  42  N.  H.  424, 
463;  end  aee  BepiobU  r.  Fitte,  13  a  0.  6.  The  rule  adopted  by  aome  of  the 
eoorti^  however,  ti^  that  the  higheat  market  price  of  the  atock  between  the 
tina  ef  tiie  oonveraioa  and  the  trial  ahall  oonititote  the  meaaure  of  damageai 
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Markham  ▼.  JoiKfon,  41  K.  Y.  235;  Bank  qf  Moniijomefy  ▼.  Beut,  20  Fk  St 
143;  NeOer  r.  KOey.  69  Id.  403;  compare  Baker  ▼.  Drahe^  53  N.  T.  Sll| 
8.  C,  13  Am.  Bep.  607;  CoU  y.  OtoeiM,  90  K.  Y.  868;  Po^r.  Avfar,  a9CU. 
412;  Hamoard  ▼.  iZb^ten^  62  Id.  348. 

Ths  pbingzpal  cm  zb  gitxd  m  stating  the  oozTect  rale  m  to  the  meiMri 
«f  damages  for  a  oonTeziioiiy  in  City  qfMemphit  ▼.  Brown,  1  Flipp.  216. 

As  TO  What  dou  ob  dou  not  Amouitt  to  OovTXBsnnr  ov  Siogk 
pledged  as  collateral  aeeority,  see  Unkm  etc  Bank  ▼.  Faningtom,  13  Lbbi  Sn; 
Buddr.  MtdimmuASL  R'yCh.,  12 Or.  271;  McAOiHar  ▼.  Ate,  96 U.  &  87; 
Payne  v.  ^i6«;  54  CaL  339. 

Tkmdek  is  Held  to  bb  NsoBaaABT  to  Bnablb  Plxdoob  to  Mad- 
tain  Tbovbb  against  the  pledgee  for  a  oanyenion  of  secoritiesy  whan' the  Uea 
created  by  the  pledge  has  not  been  otherwise  discharged:  Hdneoek  ▼.  FrmA 
Un  In».  Go,,  114  Mass.  155;  Cummoekr.  InaL/or  Savrnge,  6  Easteni  Rep.  414 
(Sap.  Jad.  Ct.  Mass.);  and  seei^euMT.  MoUt  36N.  Y.  395;  OutT.  Higaihoaimm, 
100 Id.  248;  DonaJdY.  Snekling,  L.  K  1  Q.  R  585;  HalUdayY.  Holgate,  U  K 
3  Ezch.  299;  McOaOa ▼.  Clark^  55  Ga.  53;  Oooperr.  Bay,  47  BL  53;  TaUyw. 
Freedman'a  San,  and  Tnul  Ob.,  93  U.  S.  321. 


Van  Horn  akd  Glajuc  v.  Bell. 

ru  Iowa,  466.1 

AuTBBATiOB  ov  MoBTOAQB  BT  Onb  Mobtqaoob,  after  sigiiatare  ef  Us 
co-mortgagor  and  withoat  the  latter's  knowledge,  by  inserting  in  tiis 
description  additional  property  of  them  both,  does  not  annul  the  mart- 
gage.  It  may  be  enforced  against  the  altering  mortgagor  as  a  lien  on  all 
the  property,  and  ss  against  the  other  mortgagor  as  a  lien  on  the  prop- 
erty described  in  it  before  the  alteration. 

BxjBDBN  ov  Proov  to  Show  that  Mobtoaob  has  bbbr  Altbbed  sobs^ 
qnent  to  execution  is  upon  the  defendant,  in  an  action  to  foreclose 
the  mortgage,  where  its  ezeontion  is  not  denied  nnder  oath. 

Mobtoaoes  is  Bound  to  Explain  CiBCUMsrANOBB  undkb  WmcB  Altiba- 
TiON  WAS  Made  in  mortgage^  where  the  change  has  a^arantly  bsm 
made  after  delivery. 

The  opinion  states  the  case. 
L,  Chase,  for  the  appellant 
John  JV.  Rogers,  tor  the  appellee. 

By  Court,  Baldwin,  J.  This  is  a  proceeding  to  foredoee  a 
mortgage  given  by  defendant  to  secnre  the  payment  of  a 
promissory  note.  The  mortgage  purports  to  convey  some  two 
hundred  and  forty-six  acres  of  land  in  Louisa  county,  and 
also  lot  3  in  block  2  in  the  town  of  Wapello,  and  to  be  exe* 
cuted  by  said  Bell  and  his  wife. 

The  justice  of  the  peace  before  whom  the  mortgage  was 
acknowledged  by  Bell  and  wife  adds  to  his  certificate  the  fol- 
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lowing  words:  "  Lot  No.  (3)  three  in  block  (9)  nine  was  in- 
serted after  the  mortgage  deed  was  drawn  in  my  presence.'^ 

The  defendant  in  his  answer  admits  the  execution  of  the 
note;  admits  that  he  executed  a  mortgage  similar  to  the  one 
annexed  to  plaintiff's  petition,  but  denies  that  lot  No.  3  in 
block  9  was  included  in  the  mortgage  executed  to  plaintiffs; 
claims  said  lot  as  a  homestead;  says  that  he  is  married,  and 
that  he  and  his  wife  were  living  upon  said  lot  when  the  mort- 
gage  was  given;  and  that  his  said  wife  never  signed  or  ac- 
knowledged any  mortgage  fi>r  the  conveyance  thereof,  and 
asks  that  the  same  may  be  exempt  from  foreclosure. 

To  this  answer,  the  complainants  replied,  admitting  that 
said  lot  was  the  homestead  of  defendants,  but  averred  that 
said  lot  was  in  the  mortgage,  by  direction  of  defendant  Bell, 
after  his  wife  had  signed  the  same,  and  without  her  concur* 
rence. 

Defendant,  in  a  rejoinder,  denies  any  consent  given  to  said 
alteration. 

The  cause  was  submitted  upon  the  pleadings,  proofs,  and 
exhibits,  and  a  judgment  and  decree  rendered  for  plaintiff  as 
prayed  for,  exclusive  of  lot  3,  which  was  decreed  to  be  re- 
leased from  the  operation  of  said  mortgage. 

The  only  error  assigned  is,  that  the  decree  was  rendered 
without  proof  showing  the  defendant  to  be  a  party  to  the 
alteration  of  the  mortgage  declared  upon.  The  position  as- 
sumed by  the  appellant  in  his  argument  is,  that  the  mort- 
gage is  rendered  void  by  the  alteration.  This  position  does 
not  seem  to  have  been  relied  upon  by  the  defendant  in  the 
ooort  below.  By  his  answer,  he  admits  the  execution  of  the 
mortgage,  but  claims  that  the  homestead  was  inserted  without 
the  consent  of  the  wife;  and  therefore  it  should  be  exempt. 

It  is  not  admitted  by  the  complainants,  nor  is  it  claimed  by 
the  defendant,  in  the  pleadings,  that  the  alteration  was  made 
after  the  execution  of  the  instrument  by  the  defendant,  John 
Bell,  or  that  it  was  made  after  the  delivery  to  the  mortgagee. 
If  it  had  been  shown  that  the  alteration  was  made  after  deliv- 
ery, it  might  then  have  been  incumbent  upon  the  plaintiffs  to 
explain  the  circumstances  under  which  it  was  made.  There 
is  no  evidence  in  the  record  before  us,  and  the  cause  can  only 
be  determined  by  what  is  admitted  by  the  pleadings.  Now, 
what  is  the  presumption  in  regard  to  when  this  alteration  was 
made?  The  justice  certifies  that  this  lot  was  inserted  "after 
the  mortgage  was  drawn,  and  in  his  presence.''    If  there  had 
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been  any  design  on  the  part  of  the  mortgagee  to  make  an 
alteration,  fraudulent  in  its  character,  it  would  not  have  been 
done  in  this  manner.  It  does  not  appear  that  it  was  made 
without  the  consent  of  Bell,  or  after  it  was  executed  or  ac- 
knowledged by  him,  but  after  it  was  drawn.  The  defendant 
failed  to  deny  the  execution  of  the  mortgage  under  oath,  and 
until  this  was  done,  the  burden  of  proof  was  upon  him  to  show 
that  the  alteration  was  made  without  the  knowledge  or  consent 
of  the  parties. 

It  is  admitted  by  the  replication  that  the  lot  was  inserted 
without  the  consent  of  the  wife;  but  it  is  claimed  in  the  same 
pleading  that  it  was  done  at  the  request  of  the  defendant  John 
Bell,  and  with  his  knowledge  and  consent.  Mr.  Greenleaf 
says  that  "where  there  are  several  parties  to  an  indenture, 
some  of  whom  have  executed  it,  and  in  the  progress  of  the 
transaction  it  is  altered,  as  to  those  who  have  not  signed  it, 
without  the  knowledge  of  those  who  have,  but  yet  in  a  part 
not  at  all  afifecting  the  latter,  and  then  is  executed  by  the 
residue,  it  is  good  as  to  all:"  1  Greenl.  Ev.,  sec.  668.  Apply 
this  rule  to  this  case.  There  is  nothing  to  show  but  that  the 
defendant,  John  Bell,  consented  that  lot  8  should  be  inserted 
Every  presumption  is  that  he  did.  The  replication  admits 
that  the  wife  did  not  consent  to  the  alteration.  Then  it  can 
in  no  manner  affect  her,  but  should  be  good  against  John 
Bell.  But  this  lot  is  conceded  to  be  the  homestead;  conse- 
quently, the  husband  and  wife  not  having  joined  in  the  mort- 
gage, it  could  not  be  foreclosed;  so  that  neither  are  in  any 
njianner  affected  thereby. 

In  conclusion,  we  hold  that  under  the  issue  in  this  case  the 
burden  of  proof  was  upon  the  defendant.  It  does  not  appear 
that  any  objections  were  made  to  the  introduction  in  evidence 
of  the  altered  mortgage;  nor  does  it  appear  what  evidence  was 
introduced  upon  which  the  court  found  for  plaintiffs.  In  the 
absence  of  any  evidence,  and  upon  the  pleadings,  as  before 
stated,  we  think  there  is  no  error. 

Judgment  affirmed. 

Matxbial  ALTiKATioir  Dmim):  R$ed  r.  BoaHt,  6S  Am.  Dm.  1S7,  and 
aoie  128.  Pmamptioiia  m  to  time  of  altention  in  written  ingtawnait:  Dm 
r.  Jewea,  46  Id.  37 1 ;  PrkUup  ▼.  MUeheO.  63  Id.  268. 

BivioT  ov  Maxibial  AimaATioir  ta  Bol  ob  Kon:  BoOamd  ▼.  J7a*4 
71  Am.  Dea  363,  and  note  869;  Wiltim  ▼.  Bemiermm,  48  Id.  716;  WMk  ▼. 
JToM.  70  Id.  64& 
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BuBMor  or  Pioov  ab  to  Azabuxkhi  ov  Imstbumxht;  JngUA  ▼•  Btm^ 
41  Am.  Deo.  96;  Simpmm  ▼.  StadshnmBe,  49  Id.  664;  Dmo  ▼.  JeweO,  46 
Id.  871. 

Altekattoh  ov  iMBTEUiODrr  BT  Strakoxs:  ATedZifi  t.  PkUU  Cbi/40  Am. 
Dm.  135;  i^  T.  ^famnder,  48  Id.  412;  IFartiv  ▼.  ^mytfft,  47  Id.  299. 

Ibmct  ov  Altoution  ov  Bond  and  MoBiroAaa  bt  MoBiOAflXBi  fTiO^ 
it^  T.  Ai^<A.  47  Am.  Deo.  299,  and  see  myto  304. 


McDonald  v.  Gray. 

ru  Iowa,  60611 

AonoN  MAT  XB  Maintainxd  in  his  Own  Namb  bt  Onb  Dbbgbxbbd  Af 
TRXAauBBB  ov  Uninookpobatbd  Absooiation  apon  a  aalMoriptioii  pay- 
able to  him  as  such  treasurer.  The  words  desoribmg  him  as  treasarer 
should  be  treated  as  snrplasage. 

BsBcnoN  ov  Chuboh  Bdiviob  ib  Suwioibnt  CoNgiDmuTioN  to  anthocisi 
recovery  <m  subscription  made  for  the  purpose  of  such  eraotiolu 

The  opinion  states  the  case. 

Sampson  and  Hamedy  for  the  appellant. 

PatUrsan  and  Scofieldj  for  the  appellee. 

By  Court,  Baldwin,  J.  This  suit  is  upon  a  subscription 
signed  by  the  defendant  and  others,  by  which  they  agree  to 
pay  to  the  plaintiff,  George  McDonald,  treasurer  of  the  con- 
gregation of  Liberty,  the  several  sums  subscribed  for  the  pur- 
pose of  erecting  a  church  edifice  for  said  congregation.  It 
appears  that  the  congregation  for  which  the  building  was  pro- 
posed to  be  built  was  an  unincorporated  association;  that  it  had 
QO  such  legal  existence  as  would  enable  it  to  sue  or  be  sued. 

The  plaintiff,  in  his  pleadings,  claims  that  upon  the  strength 
of  the  subscriptions  by  defendant  and  others,  the  church  was 
erected;  and  that  in  building  the  same  certain  debts  were 
incurred,  for  which  he  became  personally  responsible. 

The  questions  upon  which  the  appellant  claims  that  the 
court  erred  in  its  rulings  arise  upon  certain  instructions  that 
were  given  and  others  that  were  refused.  The  instructions 
asked  by  defendant  appear  to  have  been  based  upon  an  er- 
roneous construction  of  the  contract  or  subscription  signed  by 
him.  It  is  assumed  that  the  agreement  was  to  pay  the  asso- 
ciation, and  not  the  plaintiff;  and  that  plaintiff  is  not  the  real 
party  in  interest,  and  could  not  therefore  bring  this  suit  in  his 
own  name.  If  this  position  was  correct,  the  instructions  asked 
might  have  been  applicable.  But  we  think  this  not  a  proper 
construction  of  the  agreement.     The  defendant  promised  to 
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pay  to  the  plaintiff,  as  treasurer,  a  specified  sum  for  a  certain 
purpose.  The  words  ''as  treasurer,"  etc.,  the  assodatioD 
having  no  corporate  existence,  may  be  regarded  merely  aa 
surplusage.  The  subscription  may  also  be  regarded  as  an 
executory  contract  with  plaintiff;  a  proposition  to  him  to  erect 
the  church  building,  and  a  promise  upon  the  part  of  the  sub- 
scribers to  pay  their  subscriptions  upon  a  compliance  by  him 
with  the  conditions  of  the  same. 

The  court  instructed  the  jury  that  the  plaintiff  could  re- 
cover, if,  in  pursuance  of  the  terms  of  the  subscription,  he  had 
commenced  the  erection  of  a  building  as  contemplated,  and 
materials  had  been  furnished,  and  labor  expended  fhereoa. 
Also,  that  the  subscription  having  been  made  payable  to  him, 
he  could  recover  in  his  own  name.  We  are  unable  to  perceive 
the  error  complained  of  in  this  instruction.  It  appears  from 
the  pleadings  and  evidence  that  the  building  was  erected;  and 
the  Bubscriction  was  virtually  an  agreement  to  pay  for  such 
building.  The  plaintiff  had  the  legal  interest  in  the  agree- 
ment, and  the  suit  was  properly  brought  in  his  name:  FarwM 
V.  Tyler ^  5  Iowa,  540;  Fear  v.  J(mes,  6  Id.  170. 

It  is  further  claimed  that  there  was  no  consideration  for  the 
promise  made  by  defendant.  We  hold  that  the  agreement 
upon  its  face  shows  a  sufficient  consideration.  It  is  also 
averred  by  the  plaintiff  that  the  building  was  to  be  erected 
upon  the  land  of  defendant;  and  that  it  was  also  upon  this 
consideration  defendant  agreed  to  pay  the  amount  of  his  sub- 
scription. Upon  this  allegation,  there  was  an  issue,  and  evi- 
dence  introduced,  and  the  jury  found  for  the  plaintiff.  With 
that  finding  we  will  not  interfere. 

Nor  do  we  consider  that  the  plaintiff  was  required  to  make 
a  demand  of  the  defendant  before  the  bringing  of  this  action. 
Such  demand,  however,  was  alleged  in  the  pleadings,  and 
evidence  introduced  tending  to  show  that  it  was  made.  Upon 
this  point,  also,  the  finding  of  the  jury  was  for  the  plaintiff; 
and  we  see  no  reason  to  justify  us  in  disturbing  the  verdict 

Judgment  affirmed. 


Actions  xtpon  Subscriptions,  GKNEaAi.LT:  See  MaMu  HcUl  Co,  ▼.  Ca^ 
58  Am.  Dec.  712,  note  714;  Ptippa  ▼.  Joneib  69  Id.  708»  note  713;  CkaofUn 
V.  Caihonn,  55  Id.  583. 

Suit  on  Contract  ov  Subscrittion  ior  Building  Statb-housi  o 
Namb  ov  Statb  Treasurer:  SuOe  Treaturer  ▼.  Orou,  31  Am.  Dec  626. 

SuBSGRiraoN  Requires  OoNsiDKaATioN  voa  m  Sufpobt:  OoH^b  Mi^r^* 
60  Am.  Deo.  311. 
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811BBCUIZR1011  TO  Brbot  Ouorou  BuxLDnro  kat  bs  AMUQim)  in.  Pat* 
MBIT  THEREiOB,  and  th«  oontraotor  to  whom  mmagnrA  may  Tnaintafn  aotuaa 
tiwrefcr  in  hit  own  name:  Bopknu  ▼.  Upskur,  70  Am.  Dec  376. 

Ukdui  Ck>iiTKACT  ov  SuB8GEiPTioir  TO  Ebbot  Chuoh,  reciting  that  "wo 
■groe  to  pay  the  sum  let  opposite  our  respective  names/*  the  ooosideratioB 
iur  each  snhscription  was  held  to  he  the  otiier  snbecriptions:  Petty  v.  Cftriit 
CSUcftA,  95  Ind.  278;  and  see  Bigert  v.  Tnutee$  etc,  63  Id.  326;  Northo.  Co^f. 
r.  Myen,  36  Id.  376.  Borrowing  of  money  by  a  ehnrch  corporation  to  pay 
its  existing  indebtedness,  in  reliance  upon  a  subscription  to  repay  the  bor* 
towed  money,  is  a  sofficient  consideration  to  support  the  contract  of  sabscrip- 
tioiu  TViiateef  dc  ▼.  Oiuvey,  63  HL  401;  Umttd  Prta.  Church  y.  Bairdf  611 
lawm,  231, 


Congregational  Society  v.  Fleming. 
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RKPLBTxir  wxu.  Lib  bob  Rbooybbt  ov  Abtiolb  ToBinouBLT  Sbvbbxi^  fBO» 
Rbaltt,  which  but  for  such  severance  would  be  real  property. 

Abticlb  Tobtiouslt  Sbvxbbd  bbom  Rxaltt  D0B8  HOT  Bboomb  Lublb  to 
EzBCunoH  if  it  was  before  exempt. 

Whxthxb  Abticlb  is  ob  is  hot  Futubb  icvst  ottxn  bb  Dbtbbminbb^ 
from  knowledge  of  the  purpose  dssigned  in  its  erection  or  connection. 

Ghubch  Bbll  dobs  hot  Ceasb  to  bb  Fixturb,  snd  become  subject  to  levy 
of  execntioa  as  personal  property,  by  being  removed  from  belfry  in  old^ 
ehnrch  edifice  and  placed  in  a  temporary  framework  on  the  church  lot» 
and  there  need  for  church  purposes,  with  the  intention  on  the  part  of  the 
authorities  of  the  society  to  place  it  permanently  in  the  tower  of  a  new 
ehurcfa  edifice  in  process  of  erection. 

Replevin  for  property  claimed  by  plaintiff  to  be  exempt 
fix>m  execution.  Defendant  levied  upon  a  bell  and  clapper, 
and  took  them  into  his  possession.  The  bell  had  been  used  in 
the  belfry  of  the  old  church  of  the  society.  This  building  was 
Bold,  reserving  the  bell.  A  new  church  building  was  erected 
with  a  tower  for  the  bell,  and  the  bell,  with  the  framework, 
waa  removed  from  the  old  to  the  new  building.  This  frame- 
work was  placed  upon  the  society's  lot,  where  the  new  church 
was  erected  and  just  in  front,  where  it  remained  for  about  a 
year,  the  bell  being  used  in  this  condition  at  all  times  when 
required  for  church  purposes.  Defendant,  marshal  of  Dubuque 
city,  having  an  execution,  made  a  memorandum  thereon  of 
hia  levy,  and  notified  one  of  the  trustees  thereof,  but  did  not 
take  the  bell  into  his  actual  possession.  Two  weeks  afterwards, 
and  after  he  had  advertised  the  property  for  sale,  the  church 
amhorities  raised  the  bell  into  the  tower  designed  for  its  recep- 
tion. Before  it  was  fully  fixed  in  its  place,  defendant  took 
actual  poesession  thereof  and  was  about  to  remove  it  from  the 
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pxemiBes,  when  it  was  replevied.  The  bell  was  left  in  the 
frame,  and  was  only  intended  to  remain  there  until  the  belfiry 
was  completed.  Upon  these  facts,  under  the  court's  instnio- 
tions,  the  jnrj  found  for  plaintiff,  and  defendant  apneals. 

Samueh^  AlUson,  and  Crwne^  for  the  appellant. 
PooTj  AdamSy  and  Cramj  for  the  appellee. 

By  Court,  Weight,  J.  When  a  party  has,  by  his  own  tor- 
tious act,  severed  an  article  from  the  realty,  which  but  for 
such  severance  would  be  real  property,  replevin  will  lie  for  its 
recovery.  Such  act,  however,  will  not  have  the  effect  of  mak- 
ing the  property  liable  to  execution,  if  it  was  before  exempt 
The  only  question  in  this  case  then  is,  whether  the  property 
in  controversy  was,  at  the  time  of  the  seizure  by  defendant, 
exempt  from  execution.  And  it  is  admitted  that  it  was  80 
exempt,  if  it  was  so  attached  as  to  constitute  and  become  a 
part  of  the  realty. 

The  general  rule  is  as  stated  by  appellant  and  found  in  Amei 
&  Ferrard  on  Fixtures,  3, ''  that  to  constitute  a  fixture  in  its  strict 
sense,  there  must  be  a  substantial  and  permanent  annexation 
to  the  freehold  itself,  or  to  something  connected  with  the  free- 
hold."   And  exceptions  contravening  the  spirit  and  policy  of 
this  rule  should  not  be  favored.    The  character  of  the  article, 
that  is,  whether  it  is  a  fixture  or  personal  property,  must,  how* 
ever,  very  often  be  determined  from  a  knowledge  of  the  pur- 
pose designed  in  its  erection  or  connection.    As  is  said  in 
Snedelcer  v.  Warring^  12  N.  Y.  170,  the  connection  of  the  artick 
'^with  the  land  is  looked  at  principally  for  the  purpose  of 
ascertaining  whether  the  intent  was  that  it  should  retain  ita 
original  chattel  character,  or  whether  it  was  designed  to  make 
it  a  permanent  accession  to  the  land."    Thus,  while  a  bell, 
belonging  to  a  religious  society,  if  left  upon  the  ground  or 
placed  in  the  building,  without  use,  might  in  no  sense  be  00 
far  of  the  realty  as  to  be  exempt  from  execution  as  a  part 
thereof,  yet  if  placed  in  a  frame  on  the  church  lot  and  used, 
it  would  be  exempt,  though  the  posts  of  the  frame  were  not 
let  into  the  ground.    The  placing  it  in  this  position  and  thia 
use,  indicate  unmistakably  the  intention  of  the  society  to  aflSx 
it  to  the  realty,  to  render  it  a  permanent  accession  to  the  land; 
to  appropriate  it  to  the  purpose  designed,  and  to  divest  it  of  iti 
original  chattel  character.    And  though  it  be  admitted  that 
the  mere  intent  to  thus  convert  it  without  some  act  would  not 
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be  sufficient^  yet  the  act  and  use  indicate  the  intention,  and 
have  the  effect  of  changing  the  character. 

In  oar  opinioni  the  verdict  was  warranted  by  the  testimony^ 
and  there  was  no  error  in  oyerruling  the  motion  for  a  new 
tiiaL 


FixnrsB  Wbohqvuixt  Detaghxd  ibom  JfUSHOU)  BaooMBS  PnsoirAii 
PBOFxmT  OF  OwNxa  ov  Rkai/tt,  and  h«  may,  in  genenl,  rnftintain  trorw 
«r  Teplanrin  therefor:  Harlan  ▼.  Harlan^  63  Am.  Deo.  612. 

RbPLBTDI    IQB    PbOFSBTT    EbELD    HT    OmOEB,   WDlUk    BlJMUTlOirt    8m 

Sprimg  ▼.  Bcmrkmd,  64  Am.  Deo.  243^  and  note  245;  I>odd  v.  McOraim,  46  Id. 
301;  JRiehardmm  ▼.  JUed^  64  Id.  77,  and  note  80.  Replevin  ia  anthoriaed, 
vnder  Iowa  code^  for  rocovery  of  poaseaaion  of  peraonal  property  taken  by 
legal  procesa  from  the  owner,  when  such  property  ia  exempt  from  Beianre  by 
ench  proceaa:  WU$im  ▼.  Stripe,  61  Id.  138. 

Fccnnn  Dirnxd:  TeajfY.  HewiU,  69  Am.  Deo.  684;  Bukofp  y.  Bkikoj^  69 
Id.  68^  and  note  69.  What  oonstitatea  fiztore:  MaekU  y.  8nM,  62  Id.  616^ 
and  note  617;  Rkhardton  v.  CopeUxnd,  66  Id.  424. 

FKaexBHTB  ov  Bunj>ZNa  Blowiv  down  bt  Stqbm  of  Wind  wnx  Cob- 
furuB  TO  BB  Bbgaudbd  ab  'Bjljlltt,  aa  between  a  judgment  creditor  and 
of  the  owner  for  the  benefit  of  hia  erediton:  Eogen  y.  OUmger^  79 
Dee.  694|  and  aee  note  697. 


Jessup  V.  Bbidob. 

[11  Iowa,  672.] 
MoKVOA^  OV  Tdtcbb  Nbt  EiBVDf  08  OV  BuuLBOAD  CoMPAHT  f OF  the  pur- 
pose ol  MOQzing  prompt  payment  of  intereet  on  ita  oanatmotion  bonds  ia 
yalid. 

DKFEHDAirrs  obtained  judgment  against  the  D.  &  P.  R.  B. 
Company,  and  issued  an  execution  and  garnished  the  treas- 
urer, freight  agent)  and  conductor  of  the  company.  Plaintiffs 
enjoined  this  execution.  Motion  to  dissolye  the  injunction  was 
oTerruled,  and  defendants  appeaL  Additional  facts  are  stated 
in  the  opinion. 

BisseUj  MiU$f  and  ShiraSy  for  the  appellants. 
James  M.  McKinlay^  for  the  appellees. 

By  Court,  Lows,  G.  J.  The  motion  to  dissolve  was  based 
upon  the  want  of  equity  in  the  bill,  which  presents  in  sub- 
stance the  following  facts,  in  addition  to  those  above  stated: 
That  the  net  earnings  of  the  said  road  are  mortgaged  to  them, 
as  trustees,  to  secure  the  payment  of  certain  bonds,  two  million 
dollars  of  which  had  been  sold  for  the  purpose  of  constructing 
•aid  road,  all  dated  the  first  of  April,  1857,  with  interest  pay- 
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able  semianntially,  a  great  part  of  which  was  due  and  unpaid; 
that  a  large  quantity  of  land  granted  by  congress  to  aid  in  the 
construction  of  said  road  was  included  in  said  deed  of  trust; 
that  the  earnings  of  said  road  were  required  to  operate  the 
same,  and  that  the  surplus  belonged  to  the  trustees,  to  be  used 
by  them  in  paying  the  interest  on  said  bonds;  that  to  inte^ 
cept  the  earnings  of  the  road  in  the  hands  of  the  agents,  would, 
m  effect,  suspend  the  operation  of  the  road;  that  no  money 
came  to  the  hands  of  the  parties  garnished,  except  that  arising 
from  the  earnings  of  the  road  which  in  fact  was  mortgaged  to 
plaintiff's  trustees  as  aforesaid. 

A  copy  of  the  mortgage  or  deed  of  trust  is  filed  with  the  bill 
and  sustained  its  allegations. 

Some  points  are  made  and  discussed  which  do  not  arise  out 
of  the  facts  in  the  bill.  We  are  limited  in  our  adjudication  to 
the  single  question  whether  the  bill  possesses  sufficient  eqmtf 
to  authorize  the  injunction.  This  depends  upon  the  validity 
of  the  mortgage,  which  is  assailed  mainly  on  two  grounds:  1. 
Because  it  undertakes  to  convey  and  secure  to  the  plaintifls, 
as  trustees,  the  future  net  receipts  or  earnings  of  the  road, 
after  paying  taxes  running  expenses,  etc.,  for  a  specified  pur- 
pose, that  of  pa3ring  the  semiannual  interest  on  the  construc- 
tion bonds;  2.  Because  these  receipts  of  earnings  are  in  the 
nature  of  personal  property,  left  in  the  possession  of  the  mort- 
gagor with  the  power  of  use  and  disbursement;  and  on  that 
account  furnish  an  implication  of  fraud,  whereby  the  mort- 
gage is  rendered  void  as  to  intervening  creditors  and  third 
persons.  This  last  question  we  have  settled  against  the  appel- 
lants at  this  term  of  the  court,  in  the  case  of  Torbert  v.  Hay* 
derty  11  Iowa,  435. 

In  regard  to  the  first  question,  it  will  be  noted  that  the  plain- 
tiffs claim  that  they  are  mortgagees  in  trust  for  certain  holden 
of  bonds  issued  by  the  D.  &  P.  R.  R.  Company;  that  the  con- 
veyance to  them  is  in  due  form,  executed  agreeably  to  an 
authority  conferred  upon  the  company  by  chapter  182  of  the 
session  laws  of  1857,  by  the  terms  of  which  the  mortgage  wu 
to  bind  and  be  a  valid  lien  upon  all  the  property  mentioned  in 
•aid  deed.  "Among  other  things,  it  is  agreed  by  and  between 
the  parties  to  said  instrument  that  aft«er  the  said  road  and 
branch  shall  have  been  completed  and  in  operation,  the  said 
party  of  the  first  part  shall,  after  paying  out  of  the  gross  earn- 
ings thereof  the  necessary  expenses  of  operating  the  same  and 
keeping  said  road  and  equipments  in  repair,  and  the  necessary 
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expenees  of  aaid  oompany,  and  all  taxes  impoBod  by  the  state 
of  Iowa,  pay  oyer  quarterly  to  said  plaintiffs  the  whole  of  the 
remainder  of  the  gross  earnings  to  be  by  them  appropriated 
to  the  payment  of  the  semiannual  interest  on  the  said  con- 
struction bonds,"  etc 

The  validity  of  the  provision  of  the  mortgage  is  denied  upon 
the  ground  that  it  pledges  for  specified  purposes  the  gross 
earnings  of  the  road  not  in  esse  at  the  time  of  the  execution  of 
the  mortgage,  which  it  is  claimed  cannot  be  done  in  law. 
This  objection  is  based  upon  the  authority  of  decisions  made 
tc  the  effect  that  a  party  cannot  mortgage  property  of  which 
he  is  not  ix)6eessed,  and  to  which  he  has  no  title  at  the  time. 
There  is,  however,  another  class  of  authorities  relating  to  ships 
at  sea,  and  railroad  companies,  founded  upon  public  policy 
and  the  due  encouragement  of  the  enterprise  of  the  country, 
which  hold  the  doctrine  that  the  future  earnings  of  vessels 
and  railroad  companies,  as  well  as  property  subsequently  ac- 
quired, might  be  pledged  for  a  lawful  purpose:  In  re  Ship 
Warre,  8  Price,  269;  Wellesley  v.  WellcBley,  4  Myl.  &  C.  560; 
Metcalfe  v.  Archhiihop  of  York^  6  Sim.  224;  Langton  v.  Hortony 
1  Hare,  556;  Pierce  v.  Emeryy  32  N.  H.  484;  Willink  v.  Morrie 
Canal  and  Banking  Co.y  4  N.  J.  Eq.  377;  Phillips  v.  Winslow^ 
18  B.  Mon.  431-445,  448  [68  Am.  Dec.  729];  Coe  v.  Pennock^ 
6  Am.  Law  Reg.  27;  Ludlow  v.  Hurd,  Id.  493. 

As  a  matter  of  fact,  it  is  very  well  known  that  railroads  are 
built  with  capital.  To  obtain  this,  companies  are  compelled 
to  conform  to  the  laws  and  customs  which  regulate  its  use. 
They  are  dependent,  in  a  great  measure,  upon  the  negotiation 
of  their  bonds  for  means  to  carry  forward  their  enterprises. 
These  bonds  can  only  be  negotiated  by  indemnif3nng,  as  best 
ihey  can,  the  creditors  for  the  principal  debt,  and  securing  the 
periodical  payment  of  the  accruing  interest.  For  this  purpose, 
as  a  means  to  an  end,  it  becomes  essential  frequently  for  the 
company  to  mortgage  all  their  property  and  franchises,  and 
even  future  earnings,  after  paying  the  necessary  operating  ex- 
penses. 

When  this  has  been  done  in  good  faith,  to  permit  a  third 
person  by  means  of  legal  process  to  intercept  these  earnings 
in  the  hands  of  the  servants  of  the  company  would  result  in 
all  probability,  not  only  in  suspending  the  construction  of  such 
improvements,  but  prove  destructive  of  the  ends  for  which 
such  roads  were  built  Railroads  are  shaping  anew  and 
changing  the  social  and  business  relations  of  the  whole  conn- 
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try.  The  oonrtB  cannot  ignore  the  neoesatj  these  hnpnifiH 
ments,  nor  will  they  allow  a  mere  technical  role  to  stand  in 
the  way  of  a  pnblic  demand,  especially  when  they  can  make 
an  adjudication  that  will  subserve  the  purposes  <^  justice,  of 
public  policy,  and  carry  out  the  intentions  of  the  contracting 
parties. 

But  we  prefer  to  leave  the  affirmance  of  this  case  upon  the 
reasoning  that  will  be  found  in  the  above-cited  cases,  in  some 
of  which  this  question  is  very  ably  discussed. 

Affirmed. 


VjjjBtnr  or  MoaaoAaai  or  AitebpAoqutibxd  Faonamr,  id^BnaiixT: 
Sao  Moody  r.  WHf^  46  Am.  Deo.  706,  and  note  712;  Oregg  y.  Aai/ori  71 
Id.  719,  and  note  723»  oimtaining  a  Tery  fall  col]fida0n  of  the  oaaaa  on  thi 
■abject. 

Equitable  Dootbinxs  Apflicabls  it>  Mobtoaobs  or  Ajtib^aoqoiiib 
Chattels:  Oregg  ▼.  Sag^ford,  76  Am.  Dee.  731»  note. 

The  pbinoipal  case  is  cited  in  Dunham  ▼.  IseU^  16  Iowa,  29S;  as  ne^ 
nizing  the  right  of  a  railroad  company  to  mortgage  iti  fatore  net  imniiiigT  to 
secure  the  prompt  payment  of  interest  accroing  on  its  oonstraction  bondi. 

Wheke  Chakteb  07  Railboad  Cokpant  Authobizbb  Cokpaht  ts 
BoBBOw  Monet,  etc.,  and  to  execote  "  sach  Becurities,  in  amount  and  kind," 
as  it  may  deem  expedient,  it  may  mortgage  its  entire  road,  with  its  fruiduset 
and  all  its  property,  indnding  all  future  acquisitions^  for  the  nsa  of  its  roali 
Pierce  v.  MikooMieo  ami  8L  PatU  B.  S.  Co.,  24  Wis.  661;  and  see  j^nmcA  t. 
Jesntp,  106  U.  a  468|  PhOade^kiatie.  Co.  r.  WoOfot.  64  Fa. St  366;  a  a, 
8  Am.  Rep.  606. 


Kelly  v.  Gillesfebl 

[12  Iowa,  6&.] 
Afpabebt  Co-makxb  of  Note  mat  Show  bt  Pabol  that  Hb  was  o!ilt 

SuBETT,  and  that  this  fact  was  known  to  the  payee. 
Extension  or  Tnca  vob  Pathbnt  or  Kotb  releasee  co-maker  who  wbi 

known  to  the  payee  to  hare  signed  as  a  surety  merely. 
Kotb  Usubioub  dt  its  Chabaoieb  is  Suihoient  CowimEBATiDN  to  8<n- 

tain  Gontbaot  to  Extend  Tijcb  of  payment  on  another  pronisMvy 

note,  as  the  party  contracting  for  the  same  cannot  set  up  the  usoiy,  lod 

claim  that  there  was  no  consideration. 

Action  against  Males  and  Gillespie  on  a  joint  and  several 
promissoiy  note.  Gillespie  answered  that  he  joined  in  the 
execution  of  the  note  as  the  surety  of  Males,  and  that  the 
payee,  at  the  time  of  execution,  knew  this  fact;  that  the  payee, 
without  his  consent,  extended  the  time  of  payment  on  the 
note  five  months,  in  consideration  of  a  note  for  the  sum  o( 
seventy-five  dollars  and  twenty-five  cents,  executed  to  him  by 
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Males;  that  when  the  agreement  wae  executed,  and  when  the 
note  became  dne,  Males  was  solvent,  but  that  he  had  smoe 
become  insolvent.  Plamtiff  demnrred  to  iMs  answer.  The 
demorrer  was  sustained,  and  judgment  was  rendered  for  plain- 
tiff.   The  defendant  appealed. 

Timothy  Brown  and  Thomas  WUaon,  for  the  appellant. 

Boardman  and  Hendenony  for  the  appellee. 

By  Court,  Wright,  J.  If  two  persons  sign  a  promissory 
note  jointly,  or  jointly  and  severally,  it  is  competent  for  one  of 
ihem  to  show,  in  an  action  at  law  brought  thereon,  that  he 
was  surety  for  the  other,  and  this  he  may  do  by  evidence 
aliunde^  it  being  shown  that  the  payee  knew  the  £b^:  Car- 
penter  v.  Kitig^  9  Met  511  [43  Am.  Dec.  405],  and  cases  there 
cited;  2  Am.  Lead  Gas.  295;  Harrii  v.  Broohy  21  Pick.  195 
[32  Am.  Dec.  254];  Bank  of  SteubenvtUe  v.  Hoge^  6  Ohio,.  17. 

When  the  creditor  in  such  a  case,  for  a  valuable  considera- 
tion, suspends  his  right  of  action  against  the  principal  debtor, 
and  gives  further  time  for  the  payment  of  the  note,  without 
the  consent  of  the  surety,  pending  which  the  principal  becomes 
insolvent  and  entirely  unable  to  pay  the  debt,  such  agreement 
is  a  good  defense  for  the  surety  in  an  action  against  him  on 
the  note:  See  the  same  authorities,  and  others  there  cited. 

If  the  consideration  thus  paid  is  an  additional  note  of  the 
principal,  forming  a  contract  usurious  in  its  nature,  such  usury 
does  not  make  the  contract  a  nullity,  as  the  party  contracting 
Cor  the  same  cannot  set  up  the  usury  and  claim  that  his  agree- 
ment to  give  time  was  without  consideration:  Willard's  £q. 
109. 

Following  these  rules,  it  is  held  that  the  fSEicts  stated  in  de« 
fendanVs  plea  were  a  good  defense  to  plaintiff's  action,  and 
the  demurrer  should  have  been  overruled. 

Reversed. 


Ezxamsio  EvmxNCB  is  Admibbxbxji  to  Show  that  Afpabknt  LiABnirT 
ov  Nan  d  hot  Bxal  LLAsniiTT:  LewU  ▼.  ffarveif,  69  Am.  Deo.  286,  and 
Mia  29B»  wben  i%  b  said  that  an  appaient  maker  of  a  promittOfy  note  may 
■kov  by  eiirinaio  endenoe  that  he  aigned  only  aa  aorety,  and  that  thla  waa 
kaown  to  the  party  aoing  on  the  note:  See  T<Ue§  v.  Donaldson^  61  Id.  283. 

SvasTT  D  DmnHABOBD  BT  GiYuio  Tnn  to  Pbuigipal:  See  Tate§  v. 
DomaUmm^  61  Am.  Dec.  283»  and  collected  caaea  in  note  to  aame  294. 

UsuBious  CoHTRAcn  DT  EzTiNDnro  Toa  or  Patmxnt  of  Dbbt  Aim 
m  liATiTBiTr:  CfSmon  r.  Netoton*$  Mx^ra,  1  Am.  Dec  S69;  Chadboume  t. 
WaUa^  5  Id.  100;  SwartrnMi  t.  Payne,  10  Id.  228;  MoUe  t.  Dondl^  Id.  676/ 
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Mrwm  y.  Lowr^^  46  Id.  645;  note  to  Oawer  t.  Cbrfer,  06  UL  7&    Hmw  cmm 
refer  particularly  to  notes.    See  alw  8kMe^  r.  Welfy,  71  Id.  244. 

The  PRnf oifal  case  was  citkd  in  each  of  the  following  aathoritie^  and 
to  the  point  stated:  An  enlargement  of  credit  beyond  the  time  speeified  ia 
the  note,  under  a  contract  founded  upon  a  good  consideration  betwesn  the 
creditor  and  the  principal,  without  the  oonsent  of  the  surety,  hae  the  effiat 
to  discharge  such  surety;  and  the  surety  may  set  up  such  defense  at  law,  sad 
show  by  extrinsic  evidence,  if  it  does  not  otherwise  appear  on  the  fiaoe  of  tht 
note,  that  he  was,  in  fact,  merely  surety :  CorkUey.  AUen,  13  Iowa,  291;  Cham- 
bers V.  Cochran,  18  Id.  165;  Amney  v.  Boimqf,  29  Id.  451;  PretUm  t.  Omdd,  6* 
Id.  48;  LaumanY,  Nichols,  15  Id.  164;  Chritiner  v.  Brawm,  16  Id.  132;  Piper  f. 
Newcomer,  25  Id.  221.  ^Die  three  oases  last  cited  show  that  one  who  is  nomi- 
nally a  joint  maker  of  a  promissory  note  may  show  by  eyidenoe  aUmide  that 
he  is  in  fact  but  a  surety.  Where  a  motion  for  a  new  trial  is  fonidsd, 
among  other  things,  upon  the  giving  of  oertain  instroctiona,  some  of  whkb 
tie  in  oonfiiofe  with  Uw,  it  should  be  sustained:  Corieae  r.  AOm.  13  Id.  89L 


Hays  v.  Hobink 

[12  loWA,  SL] 

Vendor's  Lnor  d  hot  EznNoxnsHU)  by  a  Judgment  of  a  eoanty  ooeit  al- 
lowing and  ordering  the  payment  of  a  claim  against  an  eotatsi 

Pabt  Patmxnt  dois  not  EzmiouisH  Vsztsob's  Lnor.  It  stQl  rsnafais  a 
security  for  the  balance  unpaid. 

Whkbb  Lzbn  Onck  Exibtsd,  It  Still  GoNTDfuxB,  unless  intentionally  dir 
placed,  or  waived  by  oonsent  of  the  parties. 

BvBDur  or  Showinq  Waivxr  ov  Vxndob's  Lmr  n  on 


A  STATEMENT  of  the  facts  is  presented  in  the  opinioo. 
Smith  and  Casridayy  for  the  appellant. 
SeeverSj  for  the  appellee. 

By  Court,  Wrioht,  J.  Petition  asking  a  vendor's  lieiL 
Defendant  answers  that  the  notes  referred  to  were  made  bj 
the  intestate,  Bailey;  that  since  his  death,  Horine  had  been 
appointed  his  administrator;  that  the  notes  had  been  pie- 
sented  to  and  allowed  by  the  administrator,  which  aUowanoe 
was  approved  by  the  county  court,  and  judgment  rendered 
thereon  in  favor  of  the  plaintiff;  and  that  a  large  sum  of 
money  had  been  paid  thereon,~whereby  the  lien  of  the  plain- 
tiff, as  a  vendor,  was  waived.  To  this  part  of  the  answer,  then 
was  a  demurrer,  which  was  overruled. 

The  demurrer  should  have  been  sustained.  The  actioD-o( 
the  county  court  was  not  a  judgment  in  such  a  sense  as  to 
deprive  the  plaintiff  of  his  right  to  ask  a  vendor's  lien:  F^ 
Uaux  V.  Lepage^  6  Iowa,  123;   Vwnheei  v.  EvbamJ^  Id.  874 
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Neither  ihe  allowanoe  of  the  claim  nor  the  reoeipi  of  a  portion 
of  the  amoont  due,  by  the  plaintiff,  had  the  effect  of  waiving 
the  lien  given  in  eqnitj  and  by  the  code  to  the  plaintiff  as  a 
Tender.  When  the  lien  once  exists  (and  its  existence  is  not 
denied  in  this  case),  unless  intentionally  displaced,  or  waived 
by  the  consent  of  parties,  it  still  continues.  And  the  burden  of 
proof  in  this  respect  is  on  the  purchaser:  2  Story's  Eq.  Jur.,  sec 
;  224.  If,  under  all  the  circumstances,  the  debt  remains,  the 
lien  continues.  An  intentional  displacement  is  far  from  being 
shown  by  anything  set  up  in  this  answer.  Nor  is  there  any 
eonsent  shown  waiving  the  lien:  Orubb  v.  Crane^  4  Scam.  163; 
Dyer  v.  MaHin^  Id.  151;  MeArthur  v.  Porter^  1  Ohio,  99. 
Reversed. 


Tm  rmaofAh  case  was  oosd  in  8ndik  y.  Skawtm^  91  lows,  6H  to  the 
point  that  tho  ordor  of  tho  ooanty  ooart  allowing;  approrini^  and  ordering 
the  payment  of  a  claim  agaimfe  an  eetate  is  not  a  jad^Mnt  in  mdi  a 
to  depriyo  the  plaintifif  of  hii  xig^t  to  a  yendor'a  lien. 


State  v.  Cboss. 

[la  IOWA,  M.  j 
OoflRoruAHOB  OS  AooousT  OF  Aasmcs  or  Wmnn  wnx  bb  Rbfusxd 
where  want  of  l^gal  diligence  in  proenring  hie  attendance,  or  in  taking 
his  depoeition,  is  shown.  Thns  a  failare  to  make  nse  of  the  statutory 
means  to  proonre  his  attendance,  or  to  seenre  his  deposition,  where  he  is 
ont  of  tha  state,  and  on  aooonnt  of  his  promise  to  retom  in  time  to  give 
testimony,  wiU  not  warrant  a  oontinnanoe. 

'^^f^r.^    WHEH  VXRBIOT    IB    AOADTBT    WbIQHT    OV    Evn>ENOS,    will   be 

granted  in  a  criminal  action;  and  in  the  consideration  of  the  evidence 
gieatai  latitnde  is  allowed  than  in  civil  cases:  See  Stale  y.  Tomlinson,  1 1 
Iowa,  401. 

Dbibbdabt  Objboib  to  Sbcx>ni>  VBBDicr  FniDoro  Hm  Gun.Tr  op 
Sgkb  OiVENS^  the  appellate  court  will,  in  reviewing  the  Judgment  of 
Ibe  conrt  below  upon  the  evidence,  give  much  weight  to  the  fact  that 
twenty-three  jnron  had,  on  a  former  trial,  found  him  guilty  of  the  same 
eflsnsft,  thongh  the  verdict  in  the  first  trial  was  set  aside  because  the 
eonrt  was  satisfied  that  it  was  not  the  free  and  unbiased  conclusion  of 
COS  of  the  jurors. 

POBBIIABT  ChaBOXD  WTTH  COMMiaBXOV    OB   RaPB   MAT    BB    GONVICrBO  OV 

AsiAUur  WITH  Ibtbiit  to  CoiiMrr  Ratb  upon  evidence  showing  that 
he  intended  to  gratify  his  passions  upon  the  person  of  the  female,  not- 
withatanding  any  resistance  on  her  part,  and  that  the  offense  was  con- 
rimin^t***  under  dronmstanoes  satisfying  tha  jury  that  the  assault  wai 
BMde  without  her  consenl  And  the  jury  may  do  this  where  they  are 
Bot  satisfied  that  Ibe  leaistaiioe  on  her  part  was  so  continued  and  per- 
it  as  to  prove  goilt  of  Ibe  higher  orime^  when  he  soceeeds  in  having 
knowledge. 
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Vmuja^  Vassjorm  to  Maks  Aht  Odtobt  ndioa  a  TioUtian  d  bar  pflnon  is 
attempted,  and  th«  fact  that  her  garmaati  do  not  get  injined  in  the 
stmggle  with  her  asaailant^  ae  well  ae  the  fact  that  the  keeps  the  injiny 
■ilent  for  aeveral  days,  tend  strongly  to  show  consent,  hnt  see  not  oon- 
elnsiTe,  snd  should  slways  be  considered  in  eannection  with  her  age  end 
intelligenoe. 

DonEBBllCB  BETWIXV  COTHtOOST  AHD  SUBMISSION  CT  BaZS  Cikn&— GoBHOt 

involves  sabmission;  but  a  mere  submission  by  no  mesas  neeesmily  in- 
volves consent,  ae  where  a  child  is  in  the  power  of  a  strong  man 

Rape.  The  defendant  was  tried  and  convicted  of  '^  an  assault 
with  intent  to  commit  a  rape."  He  obtained  a  new  trial,  but 
was  again  tried  and  convicted  for  the  same  offenee^And  ap- 
pealed. 

Richman  and  BrotJierj  and  Cloud  a/nd  Van  HomCj  for  th» 

appellant. 

C.  C  Nauney  attamey^eneralj  for  the  state. 

67  Court,  Wbiqht,  J.  1.  It  is  first  claimed  that  the  ooort 
erred  in  overruling  defendant's  motion  for  a  continuance. 
This  was  based  upon  the  absence  of  a  witness,  bj  whom,  he 
states  in  his  affidavit,  he  expects  to  prove  certain  material 
facts.  The  ground  upon  which  it  was  doubtlessly  overruled, 
and  as  we  think  properly,  was  that  it  failed  to  show  diligence 
in  procuring  the  attendaniee  of  the  witness.  The  substance  of 
the  affidavit  in  this  respect  is,  that  witness  was  a  resident  of 
Muscatine  county,  in  this  state;  that  he  was  present  at  a  pre- 
vious term  of  the  court  when  the  cause  was  set  for  trial,  but 
not  tried;  that  he  had  gone  to  Ohio,  and  when  leaving,  prom- 
ised defendant  to  return  in  time  to  give  his  testimony.  He 
also  states  that  in  consequence  of  this  promise,  he  had  fafled 
to  take  his  deposition,  either  before  or  since  his  departure. 

It  was  the  duty  of  the  defendant  to  avail  himself  of  the 
means  given  him  by  the  statute  to  procure  the  attendance  of 
the  witness,  or  to  obtain  his  deposition.  .If  he  failed  to  do  this, 
and  relied  upon  his  promise  to  be  present,  he  must  abide  the 
consequences.  For  the  failure  to  attend  under  such  circum- 
stances, he  was  not  entitled  to  a  continuance.  This  was  not 
legal  diligence:  Day  v.  Oehtony  22  111.  102. 

2.  The  only  other  error  assigned  is,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  based  upon  the  ground 
that  the  verdict  was  contrary  to  the  law  and  evidence. 

No  exceptions  are  taken  to  the  instructions.  These  ars 
exceedingly  full,  and  certainly  state  the  law  as  correctly  and 
favorably  for  the  defendant  as  he  could  ask.    But  it  is  insisted 
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ttiat,  under  these  instractions,  the  verdict  was  not  warranted  by 
the  evidence.  It  is  all  in  the  record.  We  have  examined  it 
with  the  utmost  care,  and  are  constrained  to  conclude  that 
there  was  not  such  error  in  overruling  this  motion  as  to  justify 
our  interference.  Under  what  circumstances  this  court  will 
reverse  the  ruling  of  the  court  below,  in  overruling  such  a 
motion,  in  a  criminal  cause,  was  discussed  in  State  v.  Torrdin^ 
9on^  11  Iowa,  401,  and  we  need  not  recapitulate  what  is  there 
■aid.  The  law  governing  the  liability  of  a  prisoner  thus 
charged  is  also  there  stated;  and  while  we  see  no  reason  for 
objecting  to  a  single  principle  there  enunciated,  we  still  think 
this  case  should  be  affirmed. 

It  will  be  observed  that  the  defendant  objects  to  a  second 
verdict  finding  him  guilty  of  the  same  offense.  It  is  true  that 
the  first  was  set  aside,  because  the  court  was  satisfied  that  it 
was  not  the  free  and  unbiased  conclusion  of  one  of  the  jurors. 
And  giving  to  the  defendant  all  benefit  resulting  from  this 
fiMt,  it  still  appears  that  at  least  twenty-three  jurors,  under 
their  solemn  oaths,  have  found  him  guilty  of  this  offense.  This 
consideration  has  much  weight  with  us  in  sustaining  the  rul- 
ing below:  Jourdan  v.  Reed^  1  Iowa,  185. 

Then  again,  though  charged  with  the  commission  of  the 
crime  of  rape,  defendant  was  found  guilty  of  an  assault  with 
intent  to  commit  that  offense.  And  while,  if  he  had  been  con- 
victed of  the  higher  offense,  we  might  have  inclined  to  the 
opinion  that  the  testimony  was  not  sufficient,  we  easily  arrive 
at  a  different  conclusion  when  the  jury  have  only  found  the 
assault  with  intent,  etc.  Of  course,  if  there  was  consent  on 
the  part  of  the  prosecutrix,  there  could  be  no  such  violence  in 
legal  contemplation  as  to  render  the  prisoner  guilty,  for  if  the 
liberties  were  taken  with  her  consent,  there  could  be  no  rape, 
nor  yet  an  assault  with  that  intent.  But  where  the  assault  is 
made  by  the  prisoner  with  the  intent  to  commit  the  offense, 
and  this  is  clearly  shown,  the  jury  might  convict,  though  not 
satisfied  that  at  Uie  time  he  consummated  his  purpose,  there  * 
was  such  want  of  consent  as  to  constitute  the  higher  crime.  It 
is  true  that  the  jury  must  be  satisfied  before  they  could  convict 
tat  the  assault,  that  the  prisoner  intended  to  gratify  his  pas- 
skms  on  the  person  of  the  prosecutrix,  at  all  events,  and  not- 
withstanding any  resistance  on  her  part,  and  yet  this  might 
be  done,  though  they  were  not  satisfied  that  the  resistance  on 
her  part  was  so  continued  and  persistent,  as  to  prove  guilt  of 
the  higher  crime,  when  he  succeeds  in  having  carnal  knowl- 
edge. 
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In  this  case,  the  proeecatrix  was  but  fifteen  years  of  age. 
The  defendant  was  a  married  man  of  the  age  of  thirty-fiTS. 
They  were  comparative  strangers,  or  at  least,  the  evidenoe 
tends  to  show  that  there  had  been  no  previous  intimacy,  and 
that  they  had  seldom  been  in  each  other's  company.  On  ths 
day  of  the  occurrence,  she  was  alone  in  her  father's  hoose,  and 
no  one  in  hearing  distance.  The  prisoner  came  into  the  house, 
and  after  talking  a  short  time,  forcibly  pushed  her  into  a  small 
bedroom.  And  while  the  testimony  is  not  very  clear  on  this 
point,  yet  we  think  the  jury  were  justified  in  concluding  that 
he  fastened  the  door,  and  then  passed  to  the  firont  entrance  to 
see  if  any  person  was  coming;  that  during  this  time  she  tried 
to  escape  from  the  window,  and  also  to  open  the  door;  that  he 
returned,  threw  her  upon  the  bed,  and  against  her  will  accom- 
plished his  purpose.  Under  such  circumstances,  we  cannet 
say  that  the  jury  were  not  justified  in  this  conviction. 

It  is  not  to  be  denied  that  the  fact  that  she  made  no  violent 
outcry,  and  the  further  one  that  she  made  no  complaint  of  the 
iujury  for  several  days,  are  circumstances  strongly  in  favor  of 
the  assumption  of  the  prisoner's  innocence.  And  whUe  the 
absence  of  such  outcries  and  complaints^tend  strongly  to  rebut 
the  hypothesis  of  guilt,  they  are  by  no  means  conclusive. 
Her  credibility  is  to  be  left  to  the  jury,  and  these  and  other 
circumstances  are  to  be  left  to  their  consideration.  And  the 
same  is  true,  as  to  the  fact  that  her  garments  were  not  torn, 
and  bore  no  evidence  of  injury.  If  nothing  of  this  kind  ap- 
pears, the  jury  should,  from  the  peculiar  character  of  the  case, 
hesitate  long  before  conviction.  The  virtuous  female,  who  has 
in  fact  been  thus  injured,  will  not  ordinarily  omit  to  make 
known  by  her  cries  the  threatened  crime;  will  not  be  overcome 
without  more  or  less  injury  to  her  garments;  will  liot  sufifer  in 
silence,  and  without,  as  soon  as  practicable,  making  known 
this  greatest  of  wrongs  to  her  person.  And  yet  the  jury  maj 
conclude,  under  some  circumstances,  that  she  speaks  the  truth, 
«and  that  the  crime  was  committed,  though  all  these  drcum- 
etances  be  wanting. 

The  age  of  the  prosecutrix  is  always  important  to  be  con- 
sidered in  such  cases.  It  is  held  that  if  under  twelve  yean 
of  age  (by  our  statute  10,  sec.  4204),  she  is  incapable  of  con* 
sent.  If  she  is  very  young,  though  over  this  age,  and  of  mind 
not  enlightened  on  the  question,  this  consideration  will  lead 
the  jury  to  demand  a  less  clear  opposition  than  if  she  were 
older  and  more  intelligent:  2  Bish.  Crim.  L.  989.    And  indeed, 
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BayB  the  learned  author,  '^  they  may  oonviot  under  such  cir- 
cuxDstanoes  when  there  was  no  opposition  at  all."  And  then 
again,  there  is  a  wide  difiference  between  consent  and  submis- 
lion.  (Consent  involves  submission,  but  a  mere  submission  by 
no  means  necessarily  involves  consent.  For  it  might  be  ad- 
mitted, in  most  cases,  that  the  submission  of  an  adult  female 
to  such  an  outrage  necessarily  proved  consent  The  mere 
submission  of  a  child,  however,  in  the  power  of  a  strong  man, 
can  by  no  means  be  taken  to  be  such  consent  as  to  justify  the 
prisoner  in  point  of  law:  Regina  v.  Banka^  8  Car.  &  P.  674; 
Begina  v.  Day,  9  Id.  722. 

In  this  case,  differing  from  that  of  State  v.  TomKtMon,  11 
Iowa,  401,  the  prosecutrix  is  a  mere  child,  was  in  the  hands 
of  a  strong  man,  and  may  have  been  overcome  by  fear  and 
submitted  without  consenting.  This  the  jury  may  have  found, 
and  we  are  by  no  means  prepared  to  say  they  were  not  justi- 
fied in  so  doing.  Then  his  conduct  in  placing  her  in  the  room, 
with  the  other  circumstances  disclosed,  show  his  purpose  and 
intention  so  unmistakably  that  we  conclude  that  the  verdict 
was  fSsdrly  justified,  and  the  case  is  therefore  affirmed. 


Ocnnnxiriurai  oir  Aooomrr  ov  AamraB  of  ICatibial  Wrnms,  where  no 
diligcnea  hwtdd  to  procure  hk  •tfamdanoa  or  to  ■eoare  his  deporitlon;  Thonvp- 
mm  V.  JHw.  JT  S  F.  /fit.  Coi,  22  Am.  Dec  129;  HtMUj^i  Adm\$  y.  Li/tle^  60 
Id.  741,  and  caaes  dted  in  note  743;  WaUy.  Stale,  70  Id.  302.  These  cases 
show  thai  nnder  aach  ciroamstanoea  a  continaance  wiU  not  be  granted.  This 
aobject  ia  diacoaeed  at  length  in  the  note  to  Stevewton  v.  Shenooodj  74  Id.  144, 
,  a  eload  of  caaaa  there  dted,  shows  that  due  diligence  ia  reqnired  to  pro- 
tha  attamdanee  or  teatimony  of  an  absent  witness,  or  a  motion  for  a  con- 
bacanae  of  abaent  and  material  witness  wiU  be  denied.  Bat  it  ia  a 
of  ri^t  where  a  want  of  diligence  cannot  be  impated,  and  there  is 
toanapeot  that  the  application  is  for  delay:  Hyde  ▼.  State,  67  Id.  G30. 

TbIAL  BBGAUn  VXBDICT  IS  AaAnTST   EtIDBNCX,   Wnji  BB  G&ANTED 

Heinon  y.  Lyean,  20  Am.  Dec.  156;  Kinne  y.  Knme,  21  Id.  732; 
r.  TwmBend,  49  Id.  723;  Ooogins  v.  Oilmore,  71  Id.  472. 

Fboov  of  Rapb  wnx  SrsTAm  iNDXcniEKT  job  Attbmft  to  Commit  Bafe: 
UmU  y.  Skiie,  68  Am.  Dec  113. 

GaMxnarrAHan,  or  Rapb  GAflifl,  Thbowiho  ^Doitbt  uton  Absumptioh 
SKAT  thbbb  was  Bsal  ABflBKOB  OF  AflBBHT  ABB  APMTwmiLB  for  defend- 
ant. Th«a  ha  may  ahow  that  there  waa  no  imimidiata  diaeloaore  or  no  out- 
aijy  thoagli  help  waa  known  to  be  at  hand:  PtopU  r.  Bi$mm^  65  Am.  Dea 


Ub  nnrdPAL  oabb  was  comd  In  each  of  tha  f oUowiag  anthoritiaa  and 
to  tha  point  ataiad:  A  coort  cannot  act  arbitrarily,  nor  in  yioUtion  of  ths 
■aaifM  rights  of  tha  partiaa  to  a  aoit  in  application  for  a  oontinHanoe,  yet 
wnA  Buiat  naoaaaarily  be lef t  to  theaonnd  l^f^al  diacration  of  tha  judge  hear- 
lifthaaama:  AaCiy.i?ora6acA0r»19Iow%157.    Apacaoamajbaindiotedioi 
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npe,  aad  if  thd  ooaTiotion  lor  that  cSbdm  la  prevmtad  !y  wacm  of  trndmrn 
ol  the  woman*!  ooiuant,  yet  if,  before  the  conflent  was  given,  it  appem  that 
the  defendant  naed  each  foroe  as  to  evince  an  intention  to  commit  rape,  the 
defendant  may  be  convicted  of  an  aaianlt  with  an  intent  to  commit  lape: 
State  y,  Atherttm,  00  Id.  IfO.  So  in  <9(ate  v.  if cLou^iUin,  44  Id.  87,  it  ii  held 
t2iat  where  the  aanolt  is  clearly  shown,  with  intent  to  commit  rape,  the  Jviy 
may  convict  of  the  assault,  thongh  not  satisfied  that  at  the  time  he  aooom- 
plished  his  purpose  there  was  such  want  of  consent  as  to  constitute  the  higher 
crime.  On  the  trial  of  an  indictment  for  an  assault  with  intent  to  commit  a 
rape,  the  assault  must  have  been  made  with  the  intent  to  commit  a  rape  at 
all  events,  even  if  the  proeecutriz  exerted  every  effort  in  her  power  to  pr^ 
vent  it;  and  an  instruction  which  evidently  means  that  before  there  can  be  a 
verdict  of  guilty  the  jury  must  be  satisfied  that  "the  prisoner  intended  to 
gratify  his  passions  on  the  person  of  the  prosecutrix  at  all  events,  and  not- 
withstanding any  resistance  on  her  part,"  is  proper,  and  should  be  giTeo: 
State  V.  Ifagermant  4tJ  Id.  151.  A  leas  dear  opposition  is  demanded  in  r^w 
caaas  of  an  imbecile,  or  girl  of  young  and  tender  years,  than  if  she  wereolder 
and  more  intelligent.  The  jury  may  find  submission,  but  this  does  not  neoe8< 
sarily  imply  consent,  or  that  the  act  was  not  against  her  will:  Stale  v.  TWr, 
28  Id.  402,  a  case  in  which  the  ravished  girl  was  one  of  weak  intelleei 
Where  the  jury  are  of  the  opinion  that  the  girl  was  incapable  of  grring  cr 
of  exercising  any  judgment  over  the  matter,  and  they  an  satisfied  that  the 
prisoner  had  canud  knowledge  of  her  by  foroe  and  without  her  oonaant^  tfasj 
ought  to  find  the  defendant  guilty:  Id.  406. 


MoNEOB  V.  West. 

[12  IOWA,  119.] 

Ih  Iowa,  Statutx  AuiOwb  Mbohajoo'b  Lzkh  **AaAixan  Axx  Pkbiohs  Ei* 
OXFT  Inoukbbangebs  by  judgment  rendered,  and  by  instrument  reoorded 
before  the  commencement  of  the  work  or  the  fnzni^iing  of  the  material: " 
See  Code  1851,  sec.  081. 

Lmr  ov  MxcHAmo  or  MA!rxRiAj>]CAir  Datbs  fbom  OomaDfosiiBirr  or 
Work,  or  the  furnishing  of  material  under  his  contraet,  and  attaches  fer 
all  the  work  done  and  material  furnished  under  such  contract^  whether 
before  or  after  liens  subsequently  acquired  by  third  persons.  For  tin 
purposes  of  his  lien,  the  contract  is  an  entirety. 

''Owner,"  ts  Iowa  Statute  Rklattvs  to  Mrohakzob*  LiXKa^  l9GLin>B 
any  person  who  has  ''  an  estate  or  interest  '*  in  the  land,  and  the  lien  ex- 
tends to  the  whole  of  his  "estate  or  interest: "  See  Code  1851,  seca  981, 
082. 

Mmhakio  oanvot  Ekiorob  bib  Lisk  uiTDER  Oohtract  Mabx  with  On 
HA  VINO  No  Title  or  interest  in  the  land,  or  with  one  having  mere  pos- 
session, but  no  right  to  or  m  the  realty. 

PKB80N  HAS  ''INTEREST"  IK  Land,  where  he  holds  a  bond  for  adeed,  under 
which  he  has  entered  into  possession  and  exercised  acts  ol  ownership. 

MlflHANIO  OB  MaTBRIAL-HAH  MAT    ENVOBOB  BIB    LlEir  AOAIN8T  PBOPBBTt 

lor  work  done  or  material  furnished  under  a  contract  with  one  who  boldi 
a  bond  for  a  deed  to  real  estate.  The  anbeequent  proenrement  of  the  ftJI 
legal  title  will  not  affeot  the  lien;  in  fiaot^  whan  uatariala  teiudied  have 


Jima,  1861.]  Monboe  v.  West.  525 

infrared  property,  after  «ach  title  ib  a4)qiiired  there  is  all  the  strooger 
raaeon  to  uphold  the  lien. 
MmtkMM  n  JnsoiiSNT  as  to  Datb  when  Mbchanio's  Lixn'  Attacbid 
MAT  BK  CoB&BonKD  by  proper  prooeedinga,  where  it  does  not  properly 
iaterfere  with  rights  to  which  others,  claiming  a  prior  lien,  were  entitUd; 
as  sQch  xaistake,  if  corrected,  does  not  waive  any  priority  to  which  the 
entitled,  when  the  judgment  was  originally  rendered.. 


A  BTATEMBNT  of  the  facts  is  presented  in  the  opinions. 
SamueUj  AUimmy  and  Crane^  for  the  appellant 
BinMj  MillSj  and  ShirMj  for  the  appellees. 

By  Court,  Wbioht,  J.  The  plaintiffs,  as  mortgagees,  claim 
to  have  prior  liens  upon  certain  property  of  the  defendant 
West  The  co-defendants  of  West  (Ejiapp,  Stout,  &  Co.) 
claim  that  they  have  precedence  by  yirtne  of  materials  far- 
nished  by  them  for  the  erection  of  a  house  thereon.  To  de- 
termine which  has  priority,  it  is  only  material  to  settle  some 
legal  questions  discussed  by  counsel. 

1.  And  first,  when  does  the  lien  of  the  mechanic  or  mate* 
rial-man  attach  under  our  statute?  The  language  of  the 
statute  is  (sec.  981,  Code  of  1861),  that  the  mechanic  has  a 
lien  *' against  all  persons  except  incumbrancers  by  judgment 
rendered,  and  by  instrument  recorded  before  the  commence* 
ment  of  the  work  or  the  furnishing  of  the  material."  There 
is  no  difficulty  in  construing  this  language.  Those  who  claim 
priority  over  the  mechanic  or  material-man  must  rely  upon  a 
judgment  rendered  or  instrument  recorded,  before  the  work 
10  commenced  or  the  material  furnished.  The  mechanic's 
lien  dates  from  the  day  that  he  commences  work  under  his 
contract,  or  furnishes  material,  and  attaches  for  all  the  work 
done  and  material  furnished  under  such  contract,  whether 
before  or  after  liens  subsequently  acquired  by  third  persons, 
provided  the  work  or  delivery  was  commenced  before.  The 
mechanic,  of  course,  relies  upon  a  contract,  and  must  show  it 
in  order  to  entitle  him  to  a  lien.  Whatever  he  may  do  under 
each  contract  dates,  as  to  his  lien,  from  the  day  he  commences 
work,  and  not  from  date  of  the  performance  of  the  several 
parts  of  his  undertaking.  For  this  purpose,  the  contract  is  an 
entirety. 

The  case  referred  to,  McCuUaugh  v.  Caldwell,  8  Ark.  231,  is 
not  in  point  The  Arkansas  statute,  under  which  that  decis- 
ion was  made,  is  very  different  from  ours.  So  far  from  pro- 
viding, by  implication  even,  that  the  lien  should  attach  from 
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the  commencement  of  the  work,  their  statute  left  it  entirely 
indefinite  when  it  did  attach;  but  the  court,  Johnson,  C.  J^ 
delivering  the  opinion,  not  without  some  doubt  and  difficulty, 
finally  concluded  that  the  legislature  only  intended  to  eecure 
a  lien  from  the  time  of  the  completion  of  the  work.  The 
statute  of  Ohio,  1843,  sec.  7,  p.  68,  was  far  from  being  as  ex- 
plicit as  ours  in  this  respect;  and  yet  it  was  there  held  that 
the  lien  dated  from  the  commencement  of  the  labor,  and  that 
in  this  respect  material-men  and  laborers  stood  alike:  Chotean 
▼.  Thompson^  2  Ohio  St.  114. 

2.  At  the  time  Ejiapp,  Stout^  &  Co.  made  the  contract  and 
commenced  furnishing  the  lumber  thereunder,  the  title  to  the 
real  estate  was  in  the  Dubuque  Harbor  Company.  West  had 
a  bond  for  a  deed,  and  had  entered  into  possession  and  com- 
menced the  erection  of  the  house.  Subsequent  to  this  time, 
and  after  the  delivery  of  the  lumber  had  commenced,  West 
obtained  a  title,  and  gave  to  the  company,  on  the  same  day,  a 
mortgage  on  the  same  property,  to  secure  the  balance  of  the 
{>urchaBe-money.  On  the  same  day.  West  made  a  mortgage 
to  Nelson  Monroe,  to  secure  money  then  borrowed.  About 
one  month  after  this,  he  executed  another  mortgage  to  Alonzo 
Monroe.  The  material-men  continued  to  furnish  lumber  under 
their  contract  after  as  well  as  before  these  mortgages  were 
executed.  The  mortgagees  knew  at  the  time  of  taking  their 
mortgages  that  Knapp,  Stout,  &  Go.  were  furnishing  material 
and  claimed  a  mechanic's  lien,  and  Enapp,  Stout,  &  Co.  had 
knowledge  of  the  mortgages  at  the  time  they  were  made. 
They  were  filed  for  record  on  the  day  of  their  respective  dates. 
Appellants  (N.  and  A.  Monroe)  now  claim  that  West  had  no 
such  interest  in  the  property  at  the  time  of  making  the  con- 
tract with  Enapp,  Stout,  &  Co.,  and  at  the  time  they  com« 
menced  furnishing  the  lumber,  as  that  a  lien  could  attach  in 
favor  of  said  Enapp,  Stout,  &  Co. 

The  language  of  the  statute  is,  that  the  contract  must  be 
made  with  the  "owner,"  and  this  word  "includes  any  person 
who  has  an  estate  or  interest  in  the  land,  and  the  lien  extends 
to  the  whole  of  his  estate  or  interest: "  Sees.  981,  982.  It  has 
been  held  that  where  the  contract  was  made  with  a  person 
having  no  title  or  interest  in  the  land,  the  mechanic  could  not 
enforce  his  lien:  Redman  v.  WUliarMonj  2  Iowa,  488.  And 
mere  possession,  without  right  or  interest  to  or  in  the  realty,  is 
not  sufficient:  Reed  v.  Houston,  12  Id.  35.  But  these  are  very 
dififerent  cases  from  that  now  before  us.    To  say  that  West  had 
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not  an  intereBt  within  the  meaning  of  our  statute  would  be 
BubyersiTe  of  the  policy  of  the  act,  and  to  Bome  extent  at  least 
render  it  useless.  And  when  applied  to  the  circumstances  of 
this  case,  such  a  construction  would  be  inequitable  and  unjust 
For  when  appellants  took  their  mortgages,  they  had  full  knowl- 
edge that  the  material-men  were  furnishing  lumber  under  a 
prior  contract,  the  fulfillment  of  which  they  liad  commenced, 
and  that  they  claimed  a  lien.  Not  only  so,  but  these  mate- 
rials were  put  into  the  house  erected  on  the  premises,  after  as 
well  as  before  the  mortgages  were  given,  and  thus  enhanced 
the  value  of  the  mortgaged  premises. 

To  sustain  their  position,  however,  appellants  refer  us  to 
some  authorities  based  upon  the  Massachusetts  statute.  The 
leading  case  relied  upon  is  that  of  TTiaaier  v.  Williams^  14  Pick. 
49.  In  that  case,  the  person  with  whom  the  mechanics  con- 
tracted held  a  covenant  to  convey;  he  afterwards  received  a 
deed,  and  at  the  same  time  mortgaged  the  premises  to  a  third 
person,  who  advanced  the  purchase-money;  and  it  was  held 
that  as  the  seisin  of  the  covenantee  was  instantaneous,  no  lien 
attached  upon  the  land  in  favor  of  the  mechanic.  For  several 
reasons,  this  case  is  not  decisive  of  the  question  before  us.  In 
the  first  place,  as  to  the  mortgage  of  Alonzo  Monroe,  it  is  not 
applicable,  for  West  had  title  for  more  than  a  month  before  he 
thus  incumbered.  In  the  next  place,  while  Nelson  Monroe 
refused  to  loan  West  money  until  he  procured  his  deed,  and 
while  the  Dubuque  Harbor  Company  released  the  property 
from  their  lien  for  a  portion  of  the  purchase-money,  at  the 
instance  of  said  Monroe,  yet  he  did  not  advance  any  portion 
of  such  money,  and  he  was  not  entitled  to  any  equitable  lien 
or  precedence  therefor  from  that  consideration.  Not  only  so, 
but  the  Massachusetts  statute  uses  the  words  "  proprietor " 
and  ^*  owner,"  without  any  definition  as  to  what  these  include. 
And  then,  when  that  statute  proceeds  further,  and  declares 
tiiai  the  lien  shall  not  only  be  upon  the  land,  but  that  it  shall 
give  the  right  to  redeem,  where  the  same  has  been  previously 
conveyed  by  mortgage,  it  clearly  contemplates  a  difierent 
estate  or  title  from  that  provided  for  by  our  law. 

The  case  of  Howard  v.  Veaziey  3  Gray,  233,  was  decided 
under  a  still  diflferent  statute,  which  provides  that  the  contract 
•hall  be  in  writing,  signed  by  a  person  who  is  the  owner  and 
in  fee-simple  or  some  other  estate  less  than  the  fee.  It  no- 
where appeared  that  the  person  against  whose  land  the  lien 
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was  claimed  had,  at  the  tiiue  of  the  contract,  an  estate  or 
interest  of  any  description  in  the  same. 

Holbrool  V.  Finny y  4  Mass.  566,  only  recognises  the  doctEino 
that  if  A  conveys  to  B,  who  at  the  same  time  gives  a  mort- 
gage on  the  same  premises  to  A  to  secure  the  purchase^moneyy 
the  seisin  of  B  is  not  sufficient  to  entitle  his  wife  to  dower  in 
the  land.  And  in  Chiekenng  v.  Lovejayy  13  Id.  51,  the  case 
turned  upon  the  question  whether  the  seisin  of  the  attachment 
debtor  was  or  was  not  so  instantaneous  as  to  exempt  or  render 
liable  the  land  to  such  process  in  favor  of  his  creditors. 

These  cases,  in  view  of  their  facts  as  well  as  the  statutes 
upon  which  they  were  based,  are  not  applicable  to  the  case  at 
bar.  That  a  person  holding  a  bond  for  a  deed,  under  which 
he  enters  into  possession,  and  exercises  acts  of  ownership,  has 
an  interest  thereto,  within  the  meaning  of  our  law,  we  enter- 
tain no  doubt.  It  will  be  observed  that  the  word  ''  owner " 
includes  an  ^'  estate  or  interest."  By  the  use  of  the  word  ^'  in- 
terest," it  was  manifestly  the  intention  to  give  the  lien,  though 
there  might  not  be  an  '^  estate  "  in  the  technical  sense.  The 
Ohio  statute  uses  the  word  '^ owner"  alone,  and  it  is  there 
held  that  this  includes  not  only  the  fee,  but  also  the  owner  of 
a  leasehold  estate:  Dutro  v.  Ftbon,  4  Ohio  St.  101;  ChoUau  v. 
Thompson,  2  Id.  114. 

This  interest  being  sufficient  at  the  time  of  the  contract,  and 
at  the  time  the  materials  were  furnished,  the  subsequent  pro- 
curement of  the  full  legal  title  would  not  aflfect  the  lien. 

8.  It  seems  that  Knapp,  Stout,  &  Co.  obtained  a  judgment 
for  the  lumber  furnished,  recognizing  their  lien.  They  subs^ 
quently,  by  application  to  the  court,  on  petition  and  notice  to 
West,  obtained  a  correction  of  this  judgment,  so  as  to  make  it 
appear  that  the  lien  attached  at  a  date  prior  to  that  previously 
shown.  Appellants  now  contend  that  Enapp,  Stout,  &  Ca 
were  estopped  by  the  record  as  it  first  stood,  and  that  this  coiv 
rection  cannot  have  the  effect  of  giving  them  a  precedence  to 
which  they  were  not  before  entitled.  If  the  lien  of  appellants 
attached  after  the  first  judgment,  before  its  correction,  and  in 
ignorance  of  the  claim  of  Ejiapp,  Stout,  A  Co.,  then  their  posi- 
tion would  have  weight.  It  attached  before,  however,  and  this 
proceeding,  as  we  understand  it,  was  but  the  correction  of  a 
mistake  which,  in  no  proper  sense,  can  be  said  to  interfere  with 
any  right  to  which  appellants  were  entitled:  Hurley  v.  Dtf&ugiw 
Oa8  Light  Company ^  8  Iowa,  274. 

Affirmed. 
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Lmr  ov  linBASio  iqb  WaajtVatm  or  liiXEBJuas  FujmiamiK  AnAOHii 
WHMB.  HwUer  ▼.  ^JtMc^onf,  68  Am.  Deo.  547,  and  note  £49;  Chtm t.  ti'rvflii^ 
Mlc^  p.  428;  Rogenr.  Ph»Uip9,  47  Id.  727. 

''Owner,**  Who  la:  See  extended  noi»  to  l,o(mie  t.  Hogan^  61  Am.  Deo. 
<688-700,  on  vrho  Lm  rath  ownership  in  or  relation  to  property  that  he  omi 
faind  it  by  mechanic's  lien. 

Ebtatks  AifD  IinxRssrB  AnraoTRD  RT  Mrobahiob'  Lbrs:  Xfonv.  MdQvfff^ 
45  Am.  Dec  676,  and  extenaive  note  th«reto^678-680;  XoonieT.  Efigcm,  61  Id. 
^83^  and  cases  cited  in  note  to  same  688. 

MltfTAXXS  IK  JVDOMSHT,  WHBf  MAT  Rl  AMRKDRDt^fNtM  T.  JSTood^  M  AnV 

Deo.  602|  Vkooman  on  Jndgmanti^  seo.  500  a. 


Ex   PABTB    GbAOEL 

[12  lOWA,  a06L] 

IiiniioinfRzrr  of  Dkrior,  in  a  manner  w  under  oiroinnstanoes  not  folly 
warranted  by  section  19  of  article  1  of  the  oonstitation  of  1857,  cannot 
be  aathorized  by  statnte:  See  Rev.  of  1860,  o.  126. 

Ho  Court  or  Judge  car,  upor  Harbas  Corpus,  Review  Judoxsnt  of 
court  of  competent  jnzisdiction  finding  a  creditor  gnQty  of  fraud  in  not 
Bonendering  his  property  for  the  payment  of  his  debts. 

^DuE  Proosbs  ot  Law  "  is  Rigbt  ov  Trial  Aooordiro  to  the  process  and 
proceedings  of  the  common  law,  or  law  in  its  regolar  coarse  of  adminis- 
tration throagh  coorts  of  justice. 

&IORT  o^  Trial  rt  Jury  is  Secured  in  AanoRB  at  Law,  and  the  legislatars 
cannot,  by  an  evasion  of  the  oonstitation,  make  that  a  proceeding  to 
ponish  for  contempt,  which  is,  in  its  essence,  a  rait  at  law. 

OoDRTS  HATE  PowER  TO  PuNiSK  BOR  CONTEMPT  withoot  giving  jory  truJ 
to  party  charged. 

Ddoredieroe  ov  Order  Made  without  JuRisDionoR  n  rot  Cortempt 
OP  Court,  in  legal  contemplation,  thoagh  the  coart  or  jadge  wii^Ving 
snch  order  style  disobedience  of  it  a  contempt. 

Lwautt  op  Impriborment  Hesultdto  prom  Diborrdieroe  op  Ordeb% 
merely  erroneoas  or  inegalar,  cannot  be  inqoired  into  onder  the  writ  of 
Aofreas  oorptcs. 

Where  Dertor  Kept  Moret  in  his  Posskssior  and  Reposed  to  Apply 
It  towards  Satsptino  Judgment  against  him,  thoagh  ordered  by  a 
coanty  jadge  to  do  so,  it  was  held  not  a  contempt  under  the  Iowa  stat- 
ute, llie  coanty  judge,  sitting  as  a  judge,  and  not  as  a  court,  had  no 
power  to  hear  witnesses,  to  examine  testimony  upon  the  issues  made,  to 
adjudge  whether  the  party  was  guilty  or  innocent  as  charged,  and  to 
order  him  imprisoned  if  he  failed  to  comply  with  his  finding.  Imprison- 
ment under  such  a  proceeding  deprives  tiie  party  of  his  constitutional 
li^tnot  to  "  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,"  and  ''  to  a  speedy  and  public  trial  by  an  impartial  jury."  Nor 
did  it  make  any  diflPerence  that  the  party  examined  did  not  demand  a 
jury,  for  the  judge  had  no  power  to  impanel  one,  and  a  party  is  not  pre- 
sumed to  waive  that  which  there  was  no  power  to  grant,  if  asked. 

On  Purpose  op  pRocEEDiNas  under  Chapter  126,  Iowa  Revisidii  ov 

1860,  is  to  obtain  an  order  for  the  payment  of  the  debt;  and  not  alono  to 
AM.  Dsa  Vol.  LXXIX'-84 
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Mttle  the  right  of  the  creditor  to  the  appliofttaonof  the  ptooeedaof  &«» 
tain  fond. 

Appeal  from  discharge  on  habeas  corpus,  Nozon  recovered 
judgment  against  Grace,  the  petitioner.  The  execution  iflsnfld 
thereon  was  returned  unsatisfied,  and  he  obtained  an  order 
from  the  county  judge  of  Scott  county  to  compel  the  debtor  to 
appear  for  examination,  under  chapter  126  of  the  revisioD  of 
1860.  The  county  judge  found  upon  examination  that  the 
debtor  had  money  in  his  possession,  which  he  refused  to  de- 
liver upi  to  be  applied  towards  the  satisfSeuition  of  the  judg- 
ment, though  ordered  to  do  sa  For  his  persistent  refusal,  the 
judge  directed  him  to  be  imprisoned  until  he  complied  with 
the  order.  Orace  sued  out  a  Jiabeaa  corpus  before  the  Hoo. 
John  F.  Dillon,  alleging  an  illegal  detention  by  the  jailer 
of  the  county.  The  writ  issued,  and  Grace  was  discharged. 
From  the  judgment  of  discharge,  Ackley,  the  jailer,  and  the 
district  prosecutor,  on  behalf  of  the  state,  appealed. 

Campbell  and  BiUsj  for  the  appellants. 
Chrant  and  Smithy  for  the  appellee. 

By  Court,  Wright,  J.  Several  questions,  unimportant  in 
their  bearing  and  consequences  to  the  main  and  essential  one, 
have  been  discussed  by  counsel,  which  we  do  not  deem  it 
necessary  to  determine.  Thus  it  is  urged  by  appellants  that 
I)etitioner  should  not  have  been  allowed  to  amend  his  petition; 
that  there  was  error  in  the  admission  of  certain  testimony  on 
the  hearing  of  the  habeas  corpus,  and  that  under  this  writ  the 
district  judge  had  no  power  to  review  the  action  of  the  countj 
judge.  To  all  these,  and  other  comparatively  minor  matters, 
the  petitioner  responds  by  inquiring  by  what  right  Acklej 
(the  jailer),  or  the  district  prosecutor,  have  a  standing  in  this 
court  as  appellants.  As  an  answer  to  anv  of  these  Questions 
would  leave  imdetermined  those  of  vital  practical  importance 
discussed  by  counsel,  and  which  they  seem  to  concede  should 
have  an  early  decision  in  this  state,  we  pass  at  once  to  their 
consideration. 

Chapter  126  of  the  revision,  so  far  as  it  bears  upon  the  ques- 
tions involved,  is  in  substance  as  follows:  '^  If  an  execution  is 
issued  upon  a  judgment,  and  returned  unsatisfied  in  whole  or 
in  part,  the  owner  of  the  judgment  may  obtain  an  order  for 
the  appearance  and  examination  of  the  debtor.  The  like 
order  may  be  obtained  at  any  time  after  the  issuing  of  an 
execution,  upon  proof,  by  affidavit  or  otherwise,  that  thedebtor 
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has  property  which  he  anjustly  refuses  to  apply  towards  the 
Batisfaction  of  the  judgment.  This  order  may  be  obtained, 
among  oth^r  officers,  from  the  judge  of  the  county  court.  On 
his  appearance,  the  debtor  may  be  interrogated  in  relation  to 
any  fact  calculated  to  show  the  amount  of  his  property,  the 
disposition  he  has  made  of  it,  or  any  other  matter  pertaining 
to  the  purpose  for  which  the  examination  may  be  made. 
Witnesses  may  be  produced  and  examined  in  the  same  man- 
ner as  upon  the  trial  of  an  issue.  If  property  subject  to  exe- 
cution is  thus  ascertained,  an  execution  may  be  issued  and 
it  be  levied  upon  accordingly.  The  judge  may  order  any 
property  of  the  debtor  not  exempt,  in  the  hands  of  himself  or 
others,  to  be  delivered  up,  or  in  any  other  mode  applied  to  the 
payment  of  the  judgment.  Should  the  debtor  fail  to  appear, 
after  being  personally  served,  or  fail  to  make  full  answer  to 
all  proper  interrogatories,  he  will  be  guilty  of  a  contempt,  and 
Dday  be  arrested  and  imprisoned  until  he  complies  with  the 
requirements  of  the  law  in  this  respect.  And  if  any  person 
disobey  any  order  of  the  court  or  judge  duly  served,  he  may 
be  punished  as  for  a  contempt. 

It  was  for  a  disobedience  of  an  order  to  pay  over  money 
bund  to  be  in  his  pocket  that  petitioner  was  ordered  to  be 
punished  as  for  a  contempt.  He  claims  that  this  law  is  re- 
pugnant to  sections  9,  10,  and  19  of  article  1  of  the  constitu- 
tion, and  void.  These  sections  are:  '^9.  The  right  of  trial 
by  jury  shall  remain  inviolate;  but  the  general  assembly  may 
authorize  a  trial  by  a  jury  of  a  less  number  than  twelve  men 
in  inferior  courts;  but  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law."  "  10.  In 
all  criminal  prosecutions  and  in  cases  involving  the  life  or 
liberty  of  an  individual,  the  accused  shall  have  a  right  to  a 
speedy  and  public  trial  by  an  impartial  jury,"  etc.  "  19.  No 
person  shall  be  imprisoned  for  debt  in  any  civil  action  on 
mesne  or  final  process,  unless  in  case  of  fraud,"  etc. 

It  will  be  observed  that  chapter  126  is  a  substitute  for 
chapter  111  of  the  old  code,  and  that  in  many  of  their  features 
they  are  alike.  Two  important  differences,  however,  may  be 
noticed.  The  one  is  giving  the  power  to  the  examining  officer 
or  court  to  order  any  property  of  the  debtor  in  the  hands  of 
himself  or  others  to  be  delivered  up  and  applied  to  the  satis- 
faction of  the  judgment.  The  other,  that  which  gives  the 
power  to  punish  as  for  a  contempt  any  person  who  shall  dit« 
obey  any  order  of  the  court  or  judge  in  the  premises. 
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.  So  again,  the  new  constitution  differs  from  the  old,  by  add- 
ing to  section  9  the  words:  ''  But  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law."  And  to 
section  10:  ''And  in  cases  involving  the  life  or  liberty  of  an 
individual."    Section  19  is  the  same  in  both  instruments. 

If  this  case  turned  alone  upon  the  ground  that  the  act  was 
repugnant  to  section  19,  we  should  not  be  inclined  to  give 
much  weight  to  the  argument.  That  is  to  say,  we  are  not  of 
the  opinion  that  this  chapter  provides  for  the  imprisonment  of 
the  debtor  in  a  manner  or  under  circumstances  not  fully  war- 
ranted by  the  constitution.  The  failure  of  the  debtor  to  sii> 
render  his  property,  liable  to  execution,  to  the  payment  of  the 
judgment,  might  well  be  such  fraud,  as  that  within  the  mean- 
ing of  the  constitution,  he  would  forfeit  his  right  to  claim 
exemption  from  imprisonment.  Not  only  so,  but  if  the  fraud 
was  oncd  found  by  a  competent  tribunal,  the  correctness  of 
that  finding  could  not  be  reviewed  in  another  court,  or  by  any 
judge,  upon  haheaa  corpus. 

When  the  act  is  measured  by  the  other  provisions  of  the 
constitution,  however,  there  is  more  doubt  and  difficulty.  This 
doubt  arises  in  view  of  those  provisions  which  give  the  right  to 
a  trial  by  a  jury  in  all  cases  ''  involving  the  life  or  liberty  of 
an  individual,"  and  which  declare  that  no  one  shall  be  de- 
prived of  his  liberty  without  due  process  of  law. 

It  is  claimed  by  counsel  that  the  change  in  section  10,  of  the 
bill  of  rights,  was  only  intended  to  meet  the  case  of  a  fugitive 
slave.  Whatever  may  have  been  the  primary  motive  of  some 
or  all  of  the  members  of  the  constitutional  convention  in  incor- 
porating this  provision,  we  can  certainly  see  no  reason  in  the 
nature  of  things,  nor  in  the  language  employed,  to  justify  the 
conclusion  that  white  men  were  not  also  entitled  to  the  benefit 
of  it.  We  cannot  believe  that  it  was  intended  to  give  the  right 
of  trial  by  jury  to  the  occasional  fugitive  slave  found  in  our 
state,  and  to  withhold  it  in  cases  of  equal  magnitude  and  vital 
importance  from  the  half-million  of  free  white  inhabitants  of 
the  state. 

Again,  it  is  suggested  that  this  right  applies  to  suits  at  law. 
This  is  true,  but  the  legislature  cannot,  by  an  evasion  of  the 
constitution,  make  that  a  proceeding  to  punish  for  a  contempt, 
which  in  its  essence  is  a  suit  at  law.  That  is  to  say,  if  the 
party  is  secured  by  the  constitution  a  jury  trial  in  all  cases 
involving  his  liberty;  and  if  he  is  guaranteed  due  process  o( 
law  before  he  can  be  deprived  of  this  liberty;  and  it  be  true 
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at  the  same  time  that  these  proyisions  have  reference  to  suits 
at  law — ^it  would  by  no  means  follow  that  these  safeguards 
could  be  frittered  away  and  broken  down  by  styling  every  pro- 
ceeding to  punish  for  a  disobedience  of  the  order  of  a  court  or 
judge,  a  proceeding  to  punish  for  contempt  or  something  else, 
instead  of  a  suit,  an  action,  a  trial.  If  by  ^'  due  process  of  law," 
in  the  language  of  Brown,  J.,  in  Taylor  y.  Porter j  4  Hill,  140 
[40  Am.  Dec.  274],  is  meant  no  less  'Hhan  a  prosecution  or 
suit  instituted  and  conducted  according  to  the  prescribed 
fiiims  and  solemnities  for  ascertaining  guilt,  or  determining 
thft)  title  to  proi)erty,"  then  the  legislature  cannot,  under  the 
^ise  of  punishing  a  party  for  a  contempt,  provide  for  con- 
demning without  hearing,  for  rendering  judgment  without 
inquiry,  nor  without  such  hearing  and  inquiry  as  he  should 
have  by  due  process  of  law.  Another  exposition  of  the  phrase 
'*  doe  process  of  law  "  is  the  right  of  trial  according  to  the  pro- 
cess and  proceedings  of  the  common  law,  or  law  in  its  regular 
course  of  administration  through  courts  of  justice:  4  Kent's 
Com.,  9th  ed.,.621;  8  Btory  on  Constitution,  264,  661.  And 
would  it  be  claimed,  under  this  definition,  that  by  an  investi- 
gation, provided  for  by  statute,  unusual  and  unheard  of  at 
common  law,  or  in  the  known  and  regular  course  of  the  admin- 
istration of  the  law  through  courts  of  justice,  that  the  citizen, 
if  imprisoned  thereimder,  was  deprived  of  his  liberty  by  due 
process  of  law? 

We  have  no  thought  that  it  was  the  intention  of  the  consti- 
tution to  take  from  courts  the  power  to  punish  for  contempt, 
without  giving  to  the  party  charged  a  jury  trial.  Or  at  least, 
notwithstanding  the  broad  and  sweeping  language  used,  we 
will  not  believe,  without  an  array  of  authorities  and  weight  of 
argument  not  yet  brought  to  our  attention,  that  it  was  de- 
signed to  thus  virtually  take  from  every  court  a  power  so 
essential  to  its  efficiency  and  very  existence,  and  no  less  neces- 
sary for  the  safety  and  benefit  of  the  public — ^the  protection  of 
every  citizen  in  his  life,  liberty,  and  property.  It  is  a  preserva- 
tive power,  inherent  in  every  court,  and  is  to  be  exercised  by 
the  tribunal  itself,  and  not  by  another  for  it.  And  this  power 
extends  to  the  enforcement  of  every  order  which  the  court  may 
in  the  legitimate  exercise  of  its  authority  make.  But  not,  of 
course,  to  the  enforcement  of  an  order  which  it  had  no  author- 
ity, by  reason  of  want  of  jurisdiction,  or  otherwise,  to  make. 
For  tiie  second  order  being  predicated  upon  the  first,  both,  of 
coarse,  must  Call  together.    If,  however,  the  order  disobeyed 
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was  erroneous  merely,  and  not  void,  then  the  legality  of  Hm 
consequent  imprisonment  could  not  be  inquired  into  by  a  pro- 
ceeding of  this  nature.  This  view  retains  in  every  court  the 
power  to  enforce  its  mandates,  whenever  legitimately  made, 
without  involving  the  necessity,  as  urged  by  appeUants,  of 
submitting  the  question  of  their  correctness  to  a  jury.  '  Thus 
if  a  deed  is  ordered  to  be  executed,  the  obligation  of  the  party 
to  do  this  has  been  ascertained  in  the  regular  course  of  the 
administration  of  justice.  So  of  a  willful  disturbance  of,  and 
opon  interference  with,  the  proceedings  of  the  court  in  its  pres- 
ence, the  same  being  of  such  a  character  as  that  the  judge 
takes  immediate  and  personal  cognizance  of,  in  the  same  way 
and  manner  that  he  would  of  the  violation  of  a  criminal  stat- 
ute in  his  presence.  So,  assuming  that  upon  a  judgment 
recovered  for  the  fraud  of  the  party,  he  might  be  taken  under 
a  ca.  8a.y  there  would  be  no  infringement  of  his  constitutional 
rights  if  imprisonment  should  follow,  for  by  "  due  course  of 
law  "  the  fraud  has  been  adjudicated.  But  suppose  the  al- 
leged  fraud  arises  after  judgment,  and  because  of  some  claimed 
failure  of  the  debtor  to  act  honestly  and  according  to  his  legal 
duty,  is  it  competent  for  a  county  judge  (not  as  a  court)  to 
hear  witnesses,  examine  testimony  upon  the  issue  or  issues 
made  (sec.  8379),  adjudge  whether  the  party  is  guilty  or  in- 
nocent as  charged,  and  order  him  imprisoned  if  he  Sdlsto 
comply  with  his  finding?  We  are  constrained  to  hold  not.  If 
this  can  be  done,  then  it  seems  to  us  that  it  would  be  just  aa 
competent  to  provide  for  the  examination  of  a  party  and  his 
subsequent  imprisonment,  if  he  failed  to  pay  any  judgment 
rendered  against  him.  If  this  can  be  permitted,  then  we  do 
not  see  how  far  the  legislature  might  not  go  in  providing  for 
the  trial  of  issues  without  a  jury,  their  determination,  and  for 
the  imprisonment  of  the  party  who  failed  to  comply  with  the 
finding.  And  it  can  make  no  difference  that  the  party  ex* 
amined  did  not  demand  a  jury,  for  the  county  judge,  before 
whom,  as  judge,  the  examination  was  had,  had  no  power  to 
impanel  a  jury,  and  a  party  is  not  presumed  to  waive  that 
which  there  was  no  power  to  grant,  if  asked. 

Nor,  are  we  inclined  to  give  weight  to  the  argument  that  the 
basis  of  the  proceeding,  to  wit,  the  judgment  is  a  verity,  can- 
not  be  gainsaid,  and  that  this  proceeding  is  to  settle  the  right 
of  the  judgment  creditor  to  the  application  of  the  proceeds  of 
a  certain  fund,  or  of  the  fund  itself,  and  not  to  be  to  obtain  an 
order  that  the  debtor  pay  the  debt.    However  it  may  be  in 
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individual  cases,  as  a  role  it  will  be  found  true  that  the  debtor 
is  charged  with  fraudulently  secreting  his  property.  If  not 
this,  some  other  question  or  questions  of  fact  will  be  raised 
just  as  vital  to  the  security  of  the  debtor's  property,  or  it  may 
be,  involving  just  as  clearly  his  liberty,  as  though  made  before 
trial  and  judgment.  Take  one  feature  in  this  case  as  an  illus- 
tration. The  petitioner  claimed,  when  he  appeared  before  the 
county  judge,  that  the  money,  whatever  he  had,  was  exempt, 
being  his  earnings  for  his  personal  services  within  ninety  days 
preceding  the  levy  or  notice  to  him.  Now,  the  fact  that  this 
claim,  in  this  case,  was  entirely  untrue  does  not  change  the 
principle,  for  he  had  a  right  to  present  such  an  issue,  and  to 
have  it  tried,  and  that  by  the  tribunal  guaranteed  him  by  the 
constitution.  And  imtil  issues  of  this  character  are  determined, 
how  is  it  to  be  determined  that  the  creditor  is  entitled  to  the 
application?  And  if  the  county  judge  has  jurisdiction  to  try 
such  issues,  then  what  pibwer  may  he  not  exercise?  Having 
no  jurisdiction,  he  had  no  power  to  make  the  order,  and  though 
the  disobedience  of  it  was  styled  a  contempt,  it  was  not  such 
in  legal  contemplation.  For  there  can  be  no  legal  disobedience 
when  there  was  no  power  to  make  the  order  contemned. 

In  this  connection,  we  are  referred  by  counsel  to  Union  Bank 
of  Rochester  v.  Union  Bank  of  Sandusky ^  6  Ohio  St.  254.  The 
length  of  this  opinion  forbids  that  we  should  do  more  than  say 
that  the  two  cases  are  not  alike  in  principle,  and  that  even  in 
that  case  the  judges  intimate  a  doubt  whether  the  order  could 
be  enforced  by  imprisonment.  Constitutional  difficulties,  such 
as  meet  us  in  this  state,  are  not  discussed,  and  do  not  seem  to 
have  been  in  the  way.  And  the  same  may  be  said  of  Spear  v. 
Wardelly  1  N.  Y.  144,  which,  though  a  lengthy  case,  and  well 
reasoned  by  able  judges,  is  in  no  respect  in  conflict  with  the 
▼lews  above  expressed.  The  questions  made  are  by  no  means 
similar.  And  the  same  remark  applies  to  Steward  v.  Biddle- 
eum^  2  Id.  103.  Saylor  v.  Mockbie,  9  Iowa,  209,  was  a  proceed- 
ing in  chancery  by  one  partner  against  the  other  to  settle  their 
accounts,  and  throws  no  light  whatever  upon  the  case  at  bar. 

And  indeed,  we  feel  warranted  in  saying  that  if  any  author- 
ity is  found  sustaining  the  proceeding,  it  will  be  under  a 
constitution  containing  no  such  provisions  as  those  relied  upon 
by  the  petitioner  in  this  case. 

Afl&rmed.  

QxATun  Axxownro  IxFRisomaoiT  vor  Dkbt,  where  the  debtor  **  unjiutly 
ulawfnlly  "  refuaet  to  apply  property  under  hii  control  to  the  payment 
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of  hia  debts,  !■  not  in  oonfliet  with  that  daiue  of  the  ocnifltitation  aOowmg 
impriwoninent  for  debt  only  "  in  caaee  of  fraad: "  Exparte  Ciori^  45  Am.  Dm. 
891 

Ck>uxT  OAKNOT  Oo  BMBXBrD  JuDOXXHT  ON  HABiEAfl  CORPUS  to  inquire  into 
the  lawfulnesB  of  the  imprieonxnent  of  a  debtor  taken  in  ezecatioii,  if  the 
eonrt  rendering  judgment  had  jurisdiction  of  the  snbject-matter  and  of  the 
person,  however  erroneoas  the  jndgment  may  be:  BeU  v.  SttUey  45  Am.  Dec 
130.  It  is  a  general  role  that  the  judgment  and  proceedings  of  another  eom- 
petent  court  cannot  be  reviewed  on  habea$  corpua  :  PlaU  v.  ffarrutm,  71  14. 
889,  and  note  391;  Ee  parte  Shaw,  70  Id.  55. 

ErROBS  and  IrREQULASITUS  GA17N0T  BS  REVIEWED  ON  Hahhaji  GOBrOlt 

Exparte  Sfiaw,  70  Am.  Dec.  55;  WiUianuon'a  Case,  67  Id.  374;  note  to  Gom- 
fnomoeaUh  v.  Ledtjf,  26  Id.  49.  But  jurisdiction  is  always  an  open  question  on 
kabeaa  corpus:  See  note  to  WUUatnuon's  Case,  67  Id.  395;  and  where  it  ezisti» 
an  imprisonment  for  disobedience  of  orders,  judgments,  and  decrees  of  ooaii 
is  valid;  otherwise  not:  See  note  to  ContmonweallA  v.  Leeky,  26  Id.  49;  Chuch 
on  Habeas  Corpus,  sees.  323,  324^  where  this  subject  is  fiUly  discussed. 

Due  Proobss  ov  Law,  What  k:  See  note  to  Bank  cf  the  State  v.  Cooper, 
24  Am.  Deo.  538,  542;  note  to  Brown  v.  Hummel,  47  Id.  440;  note  to  /SsT 
Biver  Sieamboai  Co.  v.  Foster,  48  Id.  272;  Embury  v.  Conner,  53  Id.  325. 

Inherent  Power  or  Courts  to  Punish  vor  Contempt:  See  extendsd 
note  to  Clark  v.  People,  12  Am.  Dec  178;  State  v.  Woodfin,  42  Id.  161;  Seal 
V.  StaU,  50  Id.  209;  note  to  Brown  v.  Brown,  58  Id.  642;  Ex  parU  Adamt, » 
Id.  234;  Adarne  v.  ffaskeO,  65  Id.  517;  WUlktmson'a  Case,  67  Id.  374. 

Want  of  JuRisDicmoN  Renders  ComanaENT  vor  Contemft  Von>:  WSf 
Uamaon's  Case,  67  Am.  Dec.  374;  Adams  v.  HaskeU,  65  Id.  517;  note  to 
Piper  V.  Pearson,  61  Id.  442.  The  subject  of  reviewing  judgments  for  con- 
tempt is  considered  at  length  in  the  note  to  Clark  v.  People,  12  Id.  184. 
Where  the  facts  plainly  show  that  the  alleged  contempt  is  not  one  in  raslitj, 
the  prisoner  may  be  discharged  on  habeas  corpus:  See  note  to  CcmmompeaHk 
T.  Lecky,  26  Id.  49.  As  to  assailing  judgments  for  contempt  by  habeas  eor- 
pus,  see  Church  on  Habeas  Corpus,  sees.  306-^346. 

RiQBT  TO  Speedy  Trial  is  discussed  in  an  extended  note  to  Nmm  v. 
State,  41  Am.  Dec  604. 

The  principal  case  was  cited  in  Bobb  v.  McDonald,  29  Iowa,  333,  to  the 
point  that  a  commitment  for  contempt,  made  by  a  justice  of  the  peace,  will 
not  be  examined  into  any  sooner  than  contempts  of  the  processes  of  courts  of 
general  jurisdiction.  Under  the  Iowa  code,  a  justice  of  the  peace  has  power, 
upon  the  application  of  a  person  desirous  of  obtaining  the  affidavit  of  ul- 
otiier,  to  require  the  appearance  of  the  latter  before  him  by  a  subpoena  imad 
for  that  purpose;  and  a  refusal  to  obey  a  subpoena  of  the  justice  thus  isaed, 
or  to  answer  when  brought  before  him,  is  a  contempt  of  his  ri^tfnl  authority, 
for  which  the  person  refusing  may  be  committed  by  the  justice  It  will  not 
excuse  the  witness,  nor  will  it  furnish  ground  for  release  from  such  conumi- 
ment  on  habeas  corpus,  that  the  desired  affidavit  would  not  be  legally  admua- 
ble  in  the  proceediog  pending  in  another  forum,  and  in  which  it  is  desired  te 
be  used.  The  witness  or  person  subpoenaed  cannot  make  himself  judge  of 
this  matter;  neither  will  a  court  or  judge  determine  it  in  advance  for  bin: 
td.  "Due  process  of  law  "means  ordinary  judicial  proceedings  in  oonrti 
Stewart  v.  Board  qf  Supervisors  etc,  30  Id.  1^  citing  the  principal 
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iMoaMLkiuxm  MAT  Ckahob  RiMTOTM  80  LoKa  AB  It  doib  hot  sabstui- 
tially  impair  them. 

ffeocBDuiui  RiauLATiNo  RnoBT  BXVOBX  JusoMEirr  MAT  BK  Chanoxd  bj 
giving  del endaat  an  enlarged  time  for  answering,  if  it  learea  plaintilTa 
remedy,  in  other  respeots,  jnat  aa  it  existed  onder  previons  laws. 

AflT  TO  Rboulatb  Forsolobuiui  ov  Mobtoaois  bt  Givino  Dbfkndaut 
Ndtb  MonTHB  Additional  Timb  nr  Which  to  Akbwbb  does  not  vio- 
Ute  the  constitational  prohibition  that  no  law  shall  be  passed  impairing 
the  obligation  of  contracts. 

A  8TATSMENT  of  the  facts  is  presented  in  the  opinion. 
Grant  and  Smith,  for  the  appellant. 
Bennett  and  Patten,  for  the  appellee. 

By  Courts  Lowe,  G.  J.  On  the  seventh  day  of  April,  I860, 
an  act  to  regulate  the  foreclosure  of  mortgages  became  a  law, 
by  publication,  and  was  to  expire  by  its  own  limitation  on  the 
first  day  of  January  following.  This  act  declared  ^'  that  in 
actions  commenced,  or  to  be  commenced,  between  these  two 
periods  of  time,  for  the  foreclosure  of  mortgages,  the  defend- 
ants should  not  be  held  to  answer  therein,  until  the  expiration 
of  nine  months  after  the  date  of  the  service  of  the  original 
notice  in  such  actions  on  the  first  defendant  served." 

The  plaintiff  in  his  suit  of  foreclosure  effected  service  after 
•aid  law  had  taken  effect,  but  claiming  the  constitutional  in- 
validity of  said*  act,  insisted  upon  a  judgment  against  the  de- 
fendant at  the  succeeding  term  in  course.  The  defendant 
resisting,  the  only  point  of  controversy  is,  whether  the  said 
act  is  vaUd  under  the  constitution  as  to  past  contracts  of  the 
description  of  those  upon  which  the  plaintiff  had  brought  suit. 

Being  unprepared  to  fix  with  precision  the  dividing  line 
between  acts  strictly  remedial,  and  those  impairing  the  obli- 
gation of  contracts,  we  shall  hold  that  the  foregoing  act  is 
valid,  founding  our  opinion  more  upon  precedent  than  upon 
principle;  and  referring  to  the  following  cases  to  sustain  the 
decision:  Chadwicl  v.  Moore,  8  Watts  &  S.  49  [42  Am.  Dec. 
267];  Jforw  v.  OoM,  11  N.  Y.  281  [62  Am.  Dec.  103];  Heame 
V.  Harbwm,  9  Ala.  731;  Broneon  v.  Newberry,  2  Doug.  (Mich.) 
88;  and  RockweU  v.  Hubbell,  Id.  197  [45  Am.  Dec.  246]. 

We  admit  the  difficulty  of  reconciling  the  opinion  here  ex- 
fxeBsed,  with  some  of  the  genera]  principles  laid  down  in  the 
of  Rorier  v.  EaU,  10  Iowa,  470  [77  Am.  Deo.  127].    Yet 
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whilst  those  principles  are  derived  from  and  founded  upon  tha 
bighest  elementary  authority,  it  will  be  remembered  that  we 
expressly  limited  our  decision  in  that  case  to  the  particular 
fiu^ts  making  up  its  history,  and  not  intimating  any  opinioii 
upon  other  phases  of  the  same  subject,  which  we  then  antici 
pated  would,  and  which  have  since  arisen.  That  was  a  caeo 
involving  the  validity  of  the  appraisement  act,  which  was  a 
radical  change  of  the  execution  law  for  the  collection  and  en* 
forcement  of  a  creditor's  claim  after  judgment,  and  as  a£fect- 
ing  antecedent  debts,  it  was  held  to  be  an  infringement  of  the 
constitution. 

The  statute  under  consideration  changed  the  law  of  proce- 
dure regulating  the  remedy  before  judgment,  and  simply  ga^ 
to  the  defendant  an  enlarged  time  for  answering,  leaving  the 
remedy  of  the  plaintiff  in  all  other  respects  just  as  it  existed 
imder  the  previous  law. 

Chancellor  Kent's  rule  is,  ''that  the  constitution  shall  not 
be  deemed  violated  so  long  as  the  contracts  are  submitted  to 
the  ordinary  and  regular  course  of  justice,  and  the  existing 
remedies  are  preserved  in  substance."  Tested  by  the  spirit 
«nd  true  intendment  of  this  rule,  which  is  about  as  definite  as 
can  be  framed  under  the  circumstances,  it  may  well  be  doubted 
whether  the  plaintiff's  remedial  rights  have  been  substantiallj 
interfered  with  by  the  provisions  of  said  act.  We  find  no 
adjudicated  case  that  has  carried  the  principle  involved  in 
this  class  of  cases  to  that  extent,  and  shall  not  be  the  first  to 
push  it  beyond  its  present  limits. 

The  judgment  below  will  be  afibmed. 

LiQiSLATUKB  MAT  Cbanob  R»irannM^  but  BLOt  to  saoh  an  extent  m  to 
Impair  the  obligation  of  contracts:  McMillan  ▼.  Spragttef  35  Am.  Dee.  412; 
Ccriell y.  Ham,  61  Id.  134;  Lord ▼.  Chadhowmt,  66  Id.  290;  Rcbkmmv,  Ma- 
gee,  70  Id.  638;  Moorer.  JDuoe,  72  Id.  629;  Von  BaumbaehY,  Bade,  76  Id,  ^ 
and  note  293»  showing  when  the  obligation  of  contracts  is  impaired  by  Uvi 
Affecting  remedies;  Beapers'  Bank  v.  Wilkard,  Id.  765. 

€k>s'aTiTunoif  ALiTT  ov  Statutes  ENLABonro  Tm  iob  Forbcloscsi  of 
MoaTOAOKS,  LzEss,  ETC.:  See  note  to  CMfin  v.  McKemie,  60  Am.  Dec.  389^ 
and  note  thereto  391,  showing  when  statntes  of  limitation  are  constitntioiu]: 
Seobey  ▼.  Gibaon,  atUe,  p.  490. 

Thx  fbinoipal  case  was  omD  in  McOormidt  t.  Bmchf  15  Iowa,  138,  ta 
the  point  that  a  statnte  regulating  the  f oredosnre  of  mortgages,  and  which 
enlarges  the  time  given  to  defendant  to  answer,  so  as  to  extend  it  for  niat 
months  after  service,  is  constitntiona].  And  in  Wati$  ▼.  Efferett,  47  Id.  27^ 
to  the  point  that  a  statnte  which  pertains  to  the  remedy,  and  in  no  way  im- 
pairs the  obligation  of  the  judgmsnt^  nor  deprives  the  plaintiff  of  his  remedj, 
may  have  a  retroactive  effect 


Deo.  1861.]        Stout  v.  Citt  Fibe  Inb.  Ca  639 


Stout  u  City  Fibb  Ins.  Co.  op  New  Haven. 

[12  lOVA,  87LJ 
ICIRAKS  IN  StATIKO    InsXTRABLK   InTERBST  DT    PoUOT  or   InSUBAMCB  liAT 

BM  CoBBSOTED  Qpcm  ATerment  of  intention  and  mistake,  when  iasne  la 
joined  thereon.  Thna  where  the  actual  interest  of  one  in  premises  in- 
sored  is  a  mechanic's  lien,  bat  such  interest  was  described  in  the  polioj 
as  that  of  a  mortgagee,  which  description  was  declared  to  be  and  was 
believed  to  be  sufficient  to  embrace  a  mechanic's  lien,  the  insured  maj 
show  the  mistake  as  one  of  fact,- by  evidence  admissible  in  a  proper  chan* 
osfy  proceeding,  and  reoover  on  the  instrument  as  corrected. 

Fduot  or  Insurangk  is  Admissible  to  Pboyb  Mistake  thebein  ajtb 
IsTTENTiON  or  PARTIES,  whcre  issue  has  been  joined  upon  an  averment 
of  intention  and  mistake,  and  where  the  parties  have  stipulated  that  any 
evidence  may  be  introduced  to  correct  it  which  would  be  received  in  a 
proper  chancery  proceeding. 

ICacBAiao's  Lien  on  Pbopebtt  Constitotbs  Insubablb  Interest  thebxdi, 

AflEioNMENT  or  PouoT  or  Insurance  mat  be  Made  with  Consent  or 
Insurer,  and  such  assignment  will  pass  with  it  everything  necessary  to 
cany  the  purpose  of  the  assignment  into  effect,  though  an  actual  assign* 
ment  of  the  original  indebtedness  is  not  made. 

Wabkantibs  in  Policies  or  Insurance  are  Ahibmativb  or  express,  and 
promissory  or  executory.  There  may  be  several  warranties,  and  of  each 
class,  in  one  policy.  Stipulations  in  policies  are  considered  express  war- 
ranties. 

Exfbbbs  Wabbantt  n  Agreement  Expressed  in  Polict  whereby  the 
assured  stipulates  that  certain  facts  relating  to  the  risk  are  or  shall  be 
true,  or  certain  acts  relating  to  the  same  subject  have  been  or  shall  be 
done.  It  is  not  requisite  that  the  circumstances  or  act  warranted  should 
be  material  to  the  risk. 

KzAiCFLB  or  Polict  Containino  Both  Ahibmativb  and  Executobt  Wab- 
rantibb. — ^Where  policy  recites  in  description  of  building  insured  that  it 
is  "  occupied  for  stores  below,  the  upper  portion  to  remain  unoccupied 
daring  the  continuance  of  the  policy,"  the  recital  as  to  the  occupancy  of 
the  lower  story  is  an  affirmative  or  express  warranty,  which,  if  false  at 
the  time  the  policy  was  issued,  will  operate  to  avoid  it,  whether  matenal 
to  the  risk  or  not;  but  it  is  not  a  continuous  warranty.  The  stipulation, 
however,  in  regard  to  the  upper  story  of  the  building  is  a  promissory  or 
executory  warranty,  a  non-compliance  with  which,  at  any  time  during 
the  existence  of  the  policy,  will  operate  to  avoid  it^  whether  material  to 
the  risk  or  not. 

Fabiies  to  Pouct  or  Insuranob  mat  Fix  Timb  within  Which  Suit 
vuvr  BB  OoxMBNOED,  and  it  will,  in  the  absence  of  qualifying  circum- 
stances, be  valid  and  binding  upon  them.  Bot  where  the  interest  in- 
sored  was  a  mechanic's  lien,  and  the  insured  or  his  assignee  was  required 
to  make  proof  to  the  insurer  of  the  value  of  the  interest  insured,  which 
proof  oonld  not  be  made  in  a  legitimate  manner  within  the  time  stipn- 
lalad,  the  stipulation  was  held  to  be  inopemtivis. 

AcTxoN  on  policy  of  inBturance.    A  statemsnt  of  facte  ii  pte- 
tented  in  the  opinion. 
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Wilson^  UUeyy  and  Doudy  for  the  appellant. 

Bi88eUj  MiUsy  and  ShircUj  for  the  appellee. 

Samuels,  AUisonf  and  Crane,  for  the  appellants,  in  reply. 

By  Court,  Baldwin,  J.  This  action  was  brought  by  the 
plaintiff,  as  the  assignee  of  a  policy  of  insurance  issued  to 
William  Longhurst.  The  inteiest  of  the  insured  is  indicate<f 
in  the  following  language:  ^'In  consideration  of  one  hundred 
dollars  to  them  [meaning  the  defendants]  paid  by  the  assured 
hereafter  named,  the  receipt  whereof  is  hereby  acknowledged, 
do  insure  William  Longhurst,  mortgagee,  Dubuque,  Iowa, 
against  loss,  etc.,  to  the  amount  of  five  thousand  dollars  in 
Lawrence  block,  in  the  city  of  Dubuque;"  which  policy  was 
assigned  to  plaintiff,  the  consent  of  the  company  being  signi- 
fied in  writing,  on  the  back  of  the  policy.  The  policy  bean 
date  October  18, 1857,  to  continue  one  year,  against  loss  by  fire. 

The  petition  avers  that  the  interest  of  said  Longhurst,  in 
said  Lawrence  block,  was  a  mechanic's  lien,  and  that  the  tenn 
'^  mortgagee"  was  intefhded  to  include  and  describe  a  mechan- 
ic's lien,  and  that  said  Longhurst  so  made  his  interest  known 
to  the  defendant  at  the  time  he  made  application  for  the  in- 
surance, and  when  the  insurance  was  effected;  and  that  it 
was  by  mistake  of  the  agent  of  the  company  that  the  word 
'^  mortgagee"  was  inserted  in  said  policy;  and  that  said  agent 
at  the  time  the  policy  was  executed  assured  Longhurst  that 
such  description  was  sufficient  to  indicate  the  nature  of  the 
interest  held  by  him,  and  which  he  desired  to  have  insured. 
Upon  this  averment  of  intention  and  mistake,  issue  wai 
joined,  and  the  parties  stipulated  in  writing  that  any  evidence 
to  correct  any  mistake  in  the  terms  of  the  policy  sued  on 
might  be  introduced  in  this  proceeding  which  might  be  given 
in  a  proper  chancery  proceeding  for  the  same  purpose,  and 
that  relief  should  be  granted  accordingly  under  the  issue  thui 
made. 

Here,  there  was  an  issue  or  matter  of  fact,  upon  which  the 
jury,  under  the  instructions  of  the  court,  could  properly  find. 
Under  this  issue,  the  plaintiff  proposed  to  introduce  the  policy 
above  referred  to  as  evidence;  to  which  the  defendant  ob* 
jected,  for  the  reason  that  its  terms  showed  that  the  interest 
of  a  '^ mortgagee"  was  insured,  which  objection  was  overruled 
by  the  court  Numerous  other  objections  having  the  same 
object  in  view,  and  tending  to  the  same  end,  were  disposed  of 
in  the  same  manner.    We  do  not  deem  it  necessary  to  exam- 
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toe  minutely  the  several  objections  as  made  by  the  defendant. 
We  can  see  no  good  reason  why  the  policy  should  not  have 
been  introduced,  with  any  other  testimony  which  tended  to 
proTo  the  mistake  or  intention  of  the  parties,  under  the  issue 
and  stipulations  filed. 

It  is  claimed  by  the  defendant  that  if  the  mistake  which  if 
waght  to  be  reformed  and  corrected  is  one  of  law,  that  the 
same  cannot  be  reformed.  And  also,  that  if  there  was  a  mis- 
take between  the  parties,  it  was  one  of  law  purely,  and  that  the 
parties  thereto  must  abide  the  consequences.  This,  no  doubt, 
is  the  common*law  doctrine,  and  if  the  code  (sec.  2401)  did  not 
control  this  doctrine  to  some  extent,  we  should,  perhaps, 
examine  the  question  more  minutely.  We  think,  however, 
that  the  issue  in  this  case  made  a  question  of  fact,  upon  which, 
the  jury  could  legitimately  find,  and  as  both  the  insured  and 
the  agent  who  issued  the  poUcy  testified  that  the  applicant 
desired  to  be  insured  against  loss  by  fire,  upon  an  interest 
which  he  held  as  a  mechanic's  lien,  and  that  he  was  persuaded 
by  the  company,  at  the  time  the  term ''  mortgagee  "  was  inserted 
in  the  policy,  that  it  covered  that  interest,  and  he  was 
thereby  induced  to  accept  the  policy;  and  as  both  the  evidence 
and  the  instructions  clearly  indicate  that  the  jury  did  find 
upon  this  issue,  we  are  not  disposed  to  disturb  that  finding. 
There  is  no  conflict  of  evidence  upon  this  point,  and  the  mat- 
ter was  properly  submitted  to  the  jury  under  this  issue. 

There  are  three  other  assignments,  upon  which  counsel  for 
aj^Uant  claim  a  reversal,  which  we  think  proper  to  consider, 
the  contract  being  treated  as  reformed,  and  a  mechanic's  lien 
being  insured. 

I.  It  is  claimed  that  Longhurst  had  no  insurable  interest  in 
the  building,  and  that  if  he  had,  the  said  assignment  was  void, 
the  original  indebtedness  of  David,  the  owner  of  the  building 
insured,  not  having  been  assigned. 

1.  Had  Longhurst  an  insurable  interest  in  the  property  in- 
sured? The  testimony  shows  that  Longhurst  had  done  work 
under  a  contract  with  the  owner  of  the  building  insured;  that 
the  building  was  consumed  by  fire  on  the  twenty-first  day  of 
January,  1858;  and  that  at  the  first  term  of  the  court  next 
thereafter,  he  prosecuted  his  suit  against  the  said  owner  for  the 
sum  of  eighteen  thousand  dollars,  and  that  he  finally  obtained 
judgment  for  the  sum  of  seventeen  thousand  one  hundred  and 
IwMty-five  dollars,  and  established  his  mechanic's  lien  upon 
the  lots  upon  which  the  insured  building  was  located.    The 


542  Stout  v.  City  Pire  Inb.  Co.  [Iowa, 

judgment  thus  rendered  is  the  highest  grade  of  evidence,  and 
conclosiTe  until  reversed.  We  can  come  to  no  other  conclusioii, 
taking  all  of  this  testimony,  than  that  Longhurst  had  a  legiti- 
mate interest  in  said  building.  Then,  if  legitimate,  is  it  not  a 
subject  in  relation  to  which  parties  may  contract?  And  if  bo^ 
why  may  not  the  insurance  company  contract  to  insure  that 
interest?  The  policy  itself  shows  that  it  is  the  ostensible  busi- 
ness of  the  company  to  take  such  risks,  and  if  the  subject- 
matter  of  the  contract  is  legitimate,  why  is  not  the  interest 
insurable? 

2.  Can  this  policy  be  assigned  without  making  an  actoal 
assignment  of  the  original  indebtedness  which  was  the  basis  of 
the  lien?  The  policy  contains  the  following  language:  ''And 
the  said  company  [meaning  defendant]  promise  to  make  good 
unto  the  said  assured,  his  executors,  administrators,  and 
assigns,  all  such  immediate  loss,"  etc.  And  in  the  fourth 
clause  of  the  annexed  conditions,  we  find  the  following:  '*  Poli- 
cies of  insurance,  subscribed  by  this  company,  shall^not  be 
assignable  without  the  consent  of  the  company  indorsed 
thereon.  In  case  of  an  assignment  without  such  consent, 
whether  of  the  whole  policy,  or  any  interest  therein,  the  liabil- 
ity of  the  company,  in  virtue  of  such  policy,  shall  therefrom 
cease."  We  think  this  language  clearly  indicates  that  the 
parties  themselves  have  controlled  this  matter  of  assignment, 
and  a  necessary  construction  shows  that  the  policy  may  be 
assigned,  if  the  company  first  give  their  consent  in  writing. 
The  testimony  clearly  shows  that  the  plaintiff,  as  assignee, 
held  the  policy  by  virtue  of  said  assignment,  and  as  collateral 
security  for  an  indebtedness  of  Longhurst  to  plaintiff.  The 
indemnity  is  not  so  separated  from  the  original  indebtedness 
of  Longhurst  as  to  render  it  void.  The  assignment  passes  with 
it  all  the  necessary  functions  to  carry  the  object  of  it  into 
effect.  The  intention  of  the  assignment  was  to  place  the 
assignee  in  the  shoes  of  the  assignor,  so  far  as  to  recover  the 
money  in  case  of  a  destruction  by  fire  of  the  property  insured— 
a  mere  direction  that  the  money  should  be  paid  to  plaintiff. 
We  can  but  determine  that  the  plaintiff  had  an  insurable 
interest  in  the  property  insured,  and  that  the  assignment  was 
legitimate,  and  being  with  the  consent  of  the  company,  and 
for  a  proper  purpose,  it  did  not  render  the  policy  void. 

II.  It  was  claimed  that  there  was  a  warranty  by  the  party 
insured  that  the  occupation  of  the  property  insured,  or  the 
tufliness  carried  on  in  the  same,  should  be  continued  as  it  was 
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irhen  the  ixuraranoe  was  affected  daring  the  continuance  of 
the  policy;  and  that  the  business  not  being  so  continued,  there 
WBB  a  breach  of  the  warranty,  and  that  plaintiff  should  not 
recoiyer.  Was  there  such  a  warranty  as  is  claimed?  The 
language  of  the  policy,  which  the  defendant  clainA,  in  law, 
amounts  to  a  continuous  warranty,  is  as  follows;  '^In  consid- 
eration of  one  hundred  dollars  to  them  [the  company]  in  hand 
paid  by  the  assured,  the  receipt  whereof  is  hereby  acknowl- 
edged,  do  insure  William  Longhurst  [mortgagee]  against  loss 
or  damage  by  fire,  to  the  amount  of  five  thousand  dollars,  on 
the  five-story  brick  building,  and  the  three-story  addition, 
known  as  the  Lawrence  block,  occupied  for  stores  below,  the 
upper  portion  to  remain  unoccupied  during  the  continuance  of 
this  policy."  The  testimony  is  that  a  portion  of  the  lower 
story  of  the  building  was  occupied  for  a  dancing  academy,  in 
the  month  of  December,  1857.  Defendant  claims  that  the  lan- 
guage in  the  policy, ''  occupied  for  stores  below,"  is,  in  law,  a 
warranty  that  the  same  should  continue  to  be  thus  occupied 
during  the  continuance  of  the  policy,  and  that  any  change  in 
the  use  of  the  rooms  below  was  a  breach  of  such  warranty,  and 
avoided  the  liability  of  the  company. 

We  will  inquire  first,  What  is  a  warranty  in  a  policy  of  in- 
surance against  loss  or  damage  by  fire  ?  And  the  facts  of  this 
case  will  necessarily  lead  us  to  inquire  as  to  the  different 
kinds  of  warranties,  whether  express,  promissory,  or  execu- 
tory. There  may  be  several  warranties,  and  of  each  class  in 
one  policy.  ''The  stipulations  in  policies  are  considered  ex- 
press warranties.  An  express  warranty  is  an  agreement 
expressed  in  the  policy  whereby  the  assured  stipulates  that 
certain  £acts  relating  to  the  risk  are  or  shall  be  true,  or  certain 
acts,  relating  to  the  same  subject,  have  been  or  shall  be  done. 
It  is  not  requisite  that  the  circumstances  or  act  warranted 
should  be  material  to  the  risk:"  Duncan  v.  Sv/n  Fire  Ins.  Co.^ 
6  Wend.  488,  and  cases  cited.  There  may  be  affirmative  and 
promissory  or  executory  warranties:  See  Angell  on  Fire  Insur* 
anoe,  sec.  145,  and  cases  cited. 

The  policy  in  this  case  contains  both  affirmative  and  execu* 
tory  warranties:  1.  The  acceptance  of  the  policy  with  the 
clause  that  the  lower  story  of  the  "building  insured  was,  at  the 
time  the  policy  was  effected,  occupied  for  stores,  was  an  affirm- 
ative or  express  warranty  that  the  same  was  at  the  time  so 
occupied.  And  if  the  representation  was  false,  in  other  words, 
if  the  lower  story  was  not  then  so  occupied,  whether  material 
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to  the  risk  or  not,  would  avoid  the  policy;  2.  The  npper  por^ 
tion  of  this  building  insured,  as  set  forth  in  the  policy,  was  to 
remain  unoccupied  during  the  continuance  of  the  policy.  Thia 
portion  is  promissory  or  executory,  and  must  be  strictly  com* 
plied  with  on  the  part  of  the  assured,  or  the  policy  will  bo 
avoided,  whether  material  to  the  risk  or  not.  The  distinction 
between  the  affirmative  or  express  and  promissory  or  execu- 
tory warranties  is  very  perceptible  in  this  case.  The  former 
represents  that  a  certain  fact  did  exist  at  the  time  the  policj 
was  effected;  and  the  latter,  that  a  certain  thing  should  exist 
during  the  continuance  of  the  policy — ^both  made  equallj 
material  by  the  parties  themselves,  and  each  &tal  to  the 
assured  if  false  or  not  executed.  Even  if  it  be  admitted  in 
this  case,  as  claimed  by  defendant,  the  evidence  fails  to  show 
that  the  plaintiff  had  the  control  of  the  building  insured;  hs 
did  not  stipulate  that  the  lower  story  of  the  building  should 
continue  to  be  occupied  for  any  particular  purpose  during  tho 
continuance  of  the  policy.  There  is  nothing  of  that  kind  on 
the  face  of  the  policy,  nor  is  there  anything  in  the  by-laws  or 
conditions  annexed  to  the  policy  preventing  a  change  of  busi 
hess,  if  said  change  does  not  add  materially  to  the  risk  taken. 
The  policy  may  be  wholly  avoided  by  the  using  of  the  build* 
ing  insured  for  the  purposes  that  are  specially  prohibited  in 
the  by-laws  or  conditions  annexed  to  the  policy,  classified  as 
hazardous  and  extra-hazardous.  Or  it  may  be  made  vdd  hj 
materially  increasing  the  risk  in  any  olJier  manner.  The 
representation  in  the  policy — "the  lower  story  occupied  as 
stores  "—indicates  that  the  same  was  so  occupied  at  the  time 
the  insurance  was  effected,  and  is  not  a  continuous  warranty: 
See  O'Niel  v.  Buffalo  F.  Ins.  Co.^  3  N.  Y.  122.  If  not  continu- 
ous, no  breach  of  the  warranty  can  be  claimed. 

III.  It  is  claimed  that  the  plaintiff  ought  not  to  have  re* 
covered  in  the  court  below,  for  the  reason  that  he  was  con- 
cluded, he  not  having  brought  his  suit  within  twelve  months 
after  the  loss,  so  provided  in  a  by-law,  or  condition  attached  to 
the  policy.  The  petition  thus  referred  to  reads  as  follows:  "  It 
is  furthermore  hereby  expressly  provided  that  no  suit  or  action 
of  any  kind  against  said  company  for  the  recovery  of  anj 
claim  upon,  under,  or  by  virtue  of  this  policy  shall  be  sus- 
tainable in  any  court  of  law  or  chancery,  unless  such  suit  or 
action  shall  be  commenced  within  the  term  of  twelve  montha 
next  after  the  loss  or  change  shall  occur,  and  in  case  any  suit 
or  action  shall  be  commenced  against  said  company  after  the 


Dec  1861.]        SiouT  v.  Crnr  Fibb  Inb.  Ca  646 

expiration  of  twelve  months  next  after  such  loss  or  damage 
■hall  have  occurred,  the  lapee  of  time  shall  he  taken  and 
deemed  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  enforced." 

We  are  brought  directly  to  the  inquiry,  whether  this  pro- 
vision attached  to  the  policy  is  binding  in  ordinary  cases,  and 
if  BO,  are  there  any  circumstances  that  make  it  inoperative  in 
this  case? 

The  third  instruction  asked  by  plaintiff,  and  given  by  the 
court,  is  placed  upon  the  hypothesis  that  such  a  stipula- 
tion or  condition  is  in  all  cases  invalid  and  void,  and  that  it  is 
no  bar  to  an  action,  although  it  may  have  been  commenced 
after  the  twelve  months  expired;  that  it  contravenes  the  stat- 
ute of  Iowa,  and  although  inserted  in  the  policy,  or  in  the 
conditions  annexed  thereto,  and  made  a  part  of  the  contract, 
it  is  of  no  force  whatever.  It  is  admitted  by  counsel  in  their 
argument  that  the  authorities  are  somewhat  in  conflict  upon 
this  subject.  After  an  examination  of  those  cited  in  the  briefs, 
so  far  as  we  have  been  able  to  refer  to  them,  we  come  to  the 
conclusion  that  where  there  are  no  qualifying  circumstances 
controlling  the  same,  the  weight  of  authority  supports  the 
validity  of  this  provision.  In  other  words,  that  such  regula- 
tion may  be  made  by  the  company,  and  when  accepted  by  the 
assured,  in  ordinary  cases,  it  becomes  valid  and  binding.  We 
are  unable  to  see  why  the  contract  to  take  risks  may  not 
be  treated  as  any  other  contract  or  stipulations  mutually  bind- 
ing upon  the  parties  thereto,  unless  it  is  tinctured  with  fraud, 
is  against  the  policy  of  the  country,  or  in  some  manner  contra- 
venes the  law.  Why  may  not  parties  to  a  contract  fix  their 
own  terms,  as  well  as  the  time  of  bringing  suit,  or  any  other 
ingredient  entering  therein?  It  is  a  matter  of  mutual  agree- 
ment between  the  parties  themselves.  They  may  have  the 
benefit  of  the  statute  of  limitation,  unless  they  waive  it  and 
fix  their  own  limitation.  This  clause  in  the  contract  in  ordi- 
nary cases  may  be  the  inducements  for  the  one  party  or  the 
other  to  enter  into  it,  and  as  a  matter  of  right,  it  should  be 
r^arded  as  valid.  We  therefore  do  find  that  the  court  below 
ruled  erroneously  upon  this  question,  both  in  giving  the  in- 
structions of  plaintiff,  and  in  refusing  those  asked  by  defend- 
ant. 

But  while  it  is  true  that  this  provision  should,  in  ordinary 
cases,  be  held  as  valid,  yet  a  contract  of  insurance  is  treated 
like  any  other  contract;  and  the  same  rules  of  constroction 
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the  intentkui  of  the  partiM  thereto  ahonld  govern  Hi  oonetmokkm:  Onm  t. 
ShutUffe^  1  Id.  645;  PatapBoo  Ins.  Co.  t.  BUeoe,  28  Id.  219. 

Pabths  to  Contbaot  ov  LfsuBAzrcB  mat  Lawt«7u.t  Ckumuor  is  n 
WHIN  Suit  mat  bi  Bbouqht  itfon  It:  FuUam  t.  New  Tort  U.  /ml  Ok,  66 
Am.  Deo.  462,  aad  note  464. 

The  PBiNdPAL  CASE  WAS  DiSTiNOTnaHiD  in  Carter  r.  iJimiMiif  Ae/aii 
Co.,  17  Iowa,  457,  458.  The  farmer  caae  does  not  indioete  what  ounstiUitai 
sn  oocopancy;  the  latter  does.  In  Longhurai  y.  Star,  19  Id.  370,  372;  the 
principal  case  was  cited  to  the  last  point  in  the  eyUabui,  empra.  WsRsntj 
must  be  tme  in  every  particular,  whether  material  to  the  risk  or  not:  YTtfifcis- 
«m  T.  Conn.  MuL  Life  Ins.  Co.,  30  Id.  125.  Where  the  interest  insured  ii  a 
mechanic's  lien,  or  one  of  snch  a  character  that  a  proceeding  in  court  is  neces- 
sary to  determine  its  extent  and  yalue,  the  period  of  limitation  created  by  a 
provision  of  the  policy  does  not  begin  to  ran  until  the  tenninatian  of  sodi 
proceedings:  EUie  ▼.  CcmeaBU^s  /fis.  Ox,  64  Id.  510^  a  case  sisnlsr  to  tke 
principal  one. 
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A»icDnaT&4T0B*s  Salb  or  DxoxDBirr's  Rbal  Estatb  oaxvot  bb  UrmA 
under  the  Iowa  statute,  where  the  probate  reoorda  show  that  the  adaiin- 
istrator  did  not  take  the  required  oath,  that  lawful  notice  was  not  givn 
of  the  sale,  and  in  the  absence  of  evidence  that  the  premises  were  add  si 
public  auction.  These  defects  alone  are  fatal  to  the  purchaser's  titls^ 
particularly  where  the  records  show  that  no  petition  for  the  nle  vas 
filed,  and  where  they  do  not  show  that  any  sale  was  ever  made,  except 
the  fact  that  an  administrator's  deed  was  executed,  but  which  did  not 
show  that  it  was  made  pursuant  to  a  sale  ordered  by  the  probate  coul 

Ihvtbxtmxnt  shall  bb  so  Ck>N8rBnBD  AS  TO  Pass  Estate,  when  such  vis 
the  intention  of  the  party  executing  it.    This  is  the  modem  role. 

IIbbs  Releasb  ov  Bight  to  Onb  not  Susbd  or  in  possession  of  the  estafts 
passed  nothing  as  a  release  at  common  law. 

"  Estate  "  Inglxjdes  Eyert  Kind  ov  Propbbtt.  In  a  will,  it  paaes  tin 
fee  without  words  of  inheritance.  It  carries  everything  unless  tied  dows 
by  particular  expressions. 

ALTHOUOH  iNSTBimENT  IS  NOT  OaLOULATBD  TSCHNIOaXT  TO  BZBCUTB  IV* 

tbntion  of  grantor  to  convey  and  in  the  grantee  to  take,  yet  it  shooU 
be  made  to  operate  in  some  other  way  to  effect  such  purpose  where  it  ii 
apparent  that  such  intention  existed. 
BzAXPLE  Of  Deed  ov  Release  SiTFnoiENT  to  Pass  Bbtatb. — ^An  inkestato 
having  died  without  issue,  his  father,  who  waa  his  sole  heir  at  law,  ex^ 
cuted  to  his  son's  widow  the  following  release  or  relinqnishment:  "!» 
P.  T.,  sen.,  do  hereby  release  and  relinquish  all  and  every  daim  and  ds> 
mand  which  I  may  have  against  the  estate  of  P.  T.,  jun.,  late  of  Jacksoa 
county,  deceased;  and  also  relinquish  all  my  ri^t  as  heir  to  the  abon 
estote  to  snd  in  favor  of  A.  T.,  widow  of  the  deceased: "  ffeU,  1.  Tliat 
it  was  not  void  for  want  of  a-consideration,  or  a  description  of  the  prop- 
erty conveyed,  or  ss  a  release  unsupported  by  a  precedent  esteta  m 
the  releasee;  2.  That  it  was  soffident  to  pass  the  entire  interest  of  tht 
grantor,  as  heir,  in  the  real  as  well  as  the  persooal  estate  of  ttsdeosswd 
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iMBmiiMlHT  Sit  OOT  in  PLZADI1I08»  though  GaLKSD   BT  WbDBO   KiLMI^ 

k  to  haT6  efifeet  aooordiiig  to  the  intention  of  the  partiea.  Ulna  if  a  re- 
leaae,  so  oaUed  by  the  pleader,  operatee  in  any  way,  whether  as  a  deed 
of  bargain  and  aale,  a  covenant  to  stand  leiMdy  or  as  an  instrament  in 
any  maanar  effiMstoal  to  pass  title,  the  pleader  is  to  have  the  benefit  of  H, 

Patrick  Thobnton,  jun.,  died  in  July,  1849,  without  issue, 
but  left  a  widow,  Anne  Thornton,  the  daughter  of  respondent, 
Margaret  Mulquinne.  Patrick's  father  died  in  September, 
1849.  The  widow  of  Patrick,  jun.,  died  in  September,  1851, 
Patrick,  jun.,  died  seised  of  certain  real  estate  here  in  con* 
troversy.  Complainants,  the  brothers  and  sisters  of  said 
Patrick,  claimed  the  property  as  such  heirs.  Respondent 
claimed  it  under  an  administrators'  sale,  and  further  insisted 
that  Patrick  Thornton,  sen.,  had  sold  or  released  it  to  the 
widow  Anne,  by  an  instrument  which  appears  in  the  opinion. 
The  sufficiency  of  the  probate  proceedings  and  alleged  convey- 
anoe  were  brought  into  question.  A  further  statement  of  ia/cita 
is  presented  in  the  case. 

B.  W.  Poor  J  for  the  appellants. 

\  E.  Leffingwelly  for  the  appellee. 


By  Court,  Wright,  J.  The  bill  was  dismissed  in  the  court 
below,  and  complainants  appeal.  This  ruling  must  be  sus- 
tained, if  at  all,  upon  the  effect  to  be  given  to  the  instrument 
■igned  by  the  &ther,  and  not  upon  the  probate  proceedings. 
Several  insurmountable  difficulties  meet  us  in  the  considera- 
tion of  this  part  of  the  defense.  The  alleged  sale  was  made 
in  1850,  and  is  to.be  governed  by  the  statute  of  1843,  c.  10,  p. 
706,  718.  All  the  proceedings  are  embodied  in  the  record, 
and  these  defects  may  be  mentioned:  We  find  no  petition  by 
the  administrators  for  the  sale  of  the  land.  There  is  no  evi- 
dence that  notice  was  given  of  the  pendency  of  a  petition  for 
that  purpose.  It  nowhere  sufficiently  appears  that  notice  was 
given  of  the  sale  as  required  by  law.  The  administrators  took 
no  oath,  as  required  by  section  11  of  said  chapter.  And  finally, 
there  is  no  record  that  a  sale  ever  was  made.  It  is  true  that 
a  deed  seems  to  have  been  executed,  but  there  is  nothing  to 
#how  that  it  was  made  pursuant  to  a  sale  ordered  by  the  pro> 
bate  court  Under  such  circumstances,  the  sale  cannot  be 
vpheld.  The  absence  of  the  required  oath,  of  the  notice  of 
■ale,  and  evidence  that  the  premises  were  sold  at  public  auc- 
tioQ,  are  fatal  to  the  defendant's  title:  See  sec.  36,  c.  10,  p.  713; 
Cooper  V.  Swuderlandj  8  Iowa,  114  [66  Am.  Dec.  52];  Morrow 
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y.  Weedy  4  Id.  77  [66  Am.  Dec.  122];  LUUe  r.  Sinnett,  7  Id. 
824. 

2.  The  Bon  having  died  without  issue,  in  the  abs^ioe  of  a 
will,  the  property  descended  to  his  father.  On  the  twenty-first 
of  August,  1849,  he  executed  and  delivered  to  the  widow  of  hia 
son  the  following  instrument: 

"  State  of  Iowa,  Jackson  county,  m. 

"  I,  Patrick  Thornton,  of  said  county,  on  this  twenty-first 
day  of  August,  1849,  do  hereby  release  and  relinquish  all  and 
every  claim  and  demand  which  I  may  have  against  the  estate 
of  Patrick  Thornton,  jun.,  late  of  Jackson  county,  deceased, 
and  also  relinquish  all  my  right  as  heir  to  the  above  estate,  to 
and  in  favor  of  Ann  Thornton,  widow  of  the  deceased. 

''Given  under  my  hand  and  seal,  the  day  and  year  above 
written.  Patrick  Thornton,     [seal.] 

''Done  in  presence  of  E.  B.  Curtiss,  Sylvester  Stephens.*' 

This  was  not  acknowledged,  but  proof  of  its  execution  was 
made,  under  sections  12  et  seq.,  chapter  54,  Laws  of  1843,  and 
to  it  in  this  respect  no  exceptions  are  taken  by  complainants. 
They  claim,  however,  that  it  did  not  divest  the  estate  of  tbo 
father,  and  that  the  title  is  therefore  in  them  as  his  children 
and  heirs. 

If  the  instrument  is  operative,  we  think  it  was  intended  to 
pass  the  interest  of  the  grantor  to  the  real  as  well  as  the  per- 
sonal estate..  In  the  first  place,  it  appears  affirmatively  bj 
evidence  aliunde,  that  there  was  no  personal  estate,  or  at  leaat 
a  small  amount,  which  would  be  and  was  vastly  more  than 
consumed  by  the  expenses  of  the  administration.  There  waa 
therefore,  in  fact,  no  personalty  upon  which  the  instrument 
could  exclusively  operate.  But  without  giving  weight  to  thia 
consideration,  we  turn  to  the  language  of  the  instrument  itsell 
That  it  means  'more  than  a  relinquishment  of  any  personal 
demand  the  father  may  have  had  against  the  estate  of  the 
son,  is  manifest  from  the  fact  that  this  end  was  fully  and  en- 
tirely eflfected  by  the  language  used  in  the  first  part,  and  to 
say  that  the  concluding  part  accomplished  no  more  would 
make  it  surplusage  and  immeaning  tautology. 

The  language  used  is  brief,  simple,  but  comprehensive: 
''All  my  right  as  heir  to  the  above  estate."  He  was  the  heir, 
and  as  such  held  the  fee  to  these  lands,  subject  to  the  debts  of 
the  deceased  son,  and  the  widow's  dower.  If  he  could  thus 
relinquish  his  right  to  the  land,  the  language  employed  is  oer* 
tainly  broad  enough  for  that  purpose.    This  general  ezpreo- 
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rioD,  if  collocated  with  words  descriptiye  of  personal  estate, 
might,  upon  authority,  be  restrained  to  subjects  of  the  same 
species.  If  not  thus  restrained,  "estate"  includes  every  kind 
of  property.  In  a  will,  at  least,  it  passes  the  fee  without  words 
of  inheritance.  It  carries  eyery thing,  unless  tied  down  by  par- 
ticular expressions:  Turbett  y.  TSArbett^  8  Yeates,  187  [2  Anu 
Dec.  369];  EoldfaH  y.  Marten^  1  T.  B.  411;  Bvshy  y.  Bwbyy  1 
Dall.  226.  It  is  said  to  be  genus  generaUisimum.  And  see 
Blagge  y.  IftZea,  1  Story,  438;  Jackson  y.  De  Lanceyy  11  Johns. 
364  [7  Am.  Dec  403];  Godfrey  y.  Humphrey,  18  Pick.  537  [29 
Am.  Dec.  621].  But,  then,  treating  this  instrument  as  a  deed, 
whether  of  bargain  and  sale  or  otherwise  (which  will  be  ex- 
amined hereafter),  there  is  certainly  nothing  to  limit  or 
restrain  the  language  to  personalty.  Existing  personal  and 
real  property,  it  belonged  to  the  estate  of  his  son  and  descended 
to  him  as  his  heir.  And  it  is  his  right  as  heir  to  such  estate 
that  he  relinquishes.  Not  only  his  right  as  heir  to  one  kind 
of  property  to  the  exclusion  of  the  other,  but  to  all  the  estate — 
the  entire  estate.  We  know  of  no  rule  that  would  confine  or 
restrain  the  word  "estate"  in  the  manner  claimed.  And  the 
use  of  the  word  "heir"  is  appropriately  of  force  in  this  con- 
nection. If  this  had  been  omitted,  there  would  haye  been 
more  plausibility  in  complainant's  position.  Its  use  and  rela- 
tion to  the  other  language  of  the  instrument,  naturally  con- 
yeys  the  impression  that  the  party  had  reference  to  that  which 
he  had  alienated  of  a  permanent  naiture,  rather  than  a  claim 
to  chattels  or  personal  estate. 

But  it  is  urged  that  the  instrument  is  not  good  as  a  release, 
far  the  reason  that  it  does  not  appear  that  the  releasee  had  a 
fonner  estate  in  possession.  At  common  law,  it  is  not  to  be 
eonteeted  that  a  mere  release  of  a  right  to  one  not  seised  or  in 
poesession  of  the  estate  passed  nothing  as  a  release.  But  this 
doctrine  was  qualified  yery  much  eyen  in  ancient  times.  And 
ihiB  because  of  a  proper  desire  on  the  part  of  courts  to  giye 
finroe  to  the  intention  of  the  parties.  The  true  principle,  and 
one  entirely  in  accordance  with  modem  jurisprudence,  is,  that 
an  instruments  shall  be  so  construed  as  to  pass  an  estate,  when 
such  was  the  intention:  Russell  y.  Coffin,  8  Pick.  143;  Shep. 
ToQch.  82.  The  rule  is  thus  expressed  in  the  case  cited  by 
Parker,  C.  J.:  "When  it  is  apparent  that  there  was  an  inten- 
tion in  the  grantor  to  conyey,  and  in  the  grantee  to  take, 
although  the  instrument  is  not  calculated  technically  to  exe- 
cute that  intent,  it  should  be  made  to  operate  in  some  other 
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way  to  effect  the  purpose;''  citing  Soe  v.  Tranmeff  2  Will. 
78;  Clanriekard  v.  Sidney^  Hob.  277;  Crowing  y.  5ciidaifior«y 
1  Vent.  141.  The  same  rule  is  thus  expressed  in  Pray  y. 
Pierce,  7  Mass.  881  [5  Am.  Dec.  69]:  "It  is  the  duty  of  the 
court  to  BO  construe  the  instrument  as  to  giye  effect  to  the  law- 
ful intent  of  the  parties,  and  not  to  defeat  it."  And  hence  a 
deed  of  lease  and  release  has  been  holden  to  be  a  coyenant  to 
stand  seised  to  uses  when  the  consideration  was  a  good  one: 
Roe  y.  Tranmer^  2  Wils.  78.  So  a  bargain  and  sale  from  a 
parent  to  a  child,  to  take  effect  upon  the  death  of  the  parent, 
has  been  holden  to  be  a  coyenant  to  stand  seised  to  the  use  of 
the  parent  for  life,  with  a  yested  remainder  to  the  children  in 
fee;  because  as  a  bargain  and  sale  it  would  haye  been  a  o(»- 
yeyance  of  a  freehold  infuturoy  and  therefore  yoid:  TTaQiiy. 
Wallis,  4  Mass.  185  [8  Am.  Dec.  210].  And  that  the  element 
of  possession  to  uphold  a  deed  of  release  is  founded  upon  the 
merest  technicality,  see  Hami>let  y.  Francis^  Id.  78,  where  the 
controyersy  related  to  a  parcel  of  flats  below  high-water  mark, 
and  when  the  releasee  used  them  alone  for  the  purpose  of  lay- 
ing mud  coasters  and  other  yessels  on  them.  And  this  was 
held  proper  eyidence  of  possession,  to  be  left  to  the  jury.  And 
as  to  presumptions  on  this  subject,  see  Reformed  Dutch  Church 
y.  Veeder,  4  Wend.  494;  see  also  Poor  y.  Robinsonj  10  MasB. 
181.  And  for  remarks  upon  a  kindred  subject,  and  here  ap- 
plicable, see  Pierson  y.  ArmMtrong^  1  Iowa,  295  [63  Am.  Dec. 
440].  It  is  there  said:  "We  haye  not  the  yarious  estates  fa^ 
merly  known  in  England,  with  their  complication  of  law.  We 
haye  no  occasion  for  their  former  distinction  of  conyeyances. 
Is  it  not  the  intent  and  tone  and  spirit  of  all  our  laws  and  in- 
stitutions, and  tenure  of  lands,  that  the  latter  may  be  conveyed 
by  any  words  which  manifest  that  purpose,  and  for  any  consid* 
eration  we  please,  so  that  others  haying  legal  or  equitable 
claims  on  us  are  not  injured?"  And  it  may  be  remarked 
that  those  haying  such  claims  are  creditors  and  bona  fide  pQ^ 
chasers,  and  not  heirs. 

Parker,  G.  J.,  in  Ruesell  y.  Coffin,  8  Pick.  143,  uses  this 
strong  language:  "  This  deed  cannot  operate  as  a  release  from 
the  technical  objection  that  Russell  was  not  then  in  posses* 
sion.  But  shall  the  deed  haye  no  effect?  Was  it  not  the 
intent  that  Coffin  should  sell,  and  that  Russell  should  pur- 
chase? It  would  be  going  back  to  the  dark  ages  to  say  that 
it  shall  haye  no  effect,  when  between  tlie  parties  it  was  sup- 
posed to  be  as  good  and  effectual  to  pass  the  estate  as  a  deed 
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of  bargain  and  sale  shonld  be Now,  if  the  releasor  is 

seised  so  as  not  to  sell  a  pretended  title,  there  can  be  no  rea- 
son why  his  deed  of  quitclaim  should  not  pass  the  estate.  If 
he  is  not  seised,  and  the  releasee  is  not  in  possession,  then 
nothing  passes  by  the  deed;  though  it  may  then  operate  as  an 
estoppel  against  the  releasor.  We  think  it  immaterial  whethei 
this  deed  is  to  operate  as  a  gift,  a  bargain  and  sale,  or  a  cove- 
nant to  stand  seised;  it  is  sufficient  that  it  passes  the  estate.** 

But  it  is  said  that  the  instrument  cannot  operate  as  a  bar- 
gain and  sale,  for  want  of  a  consideration.  Such  a  deed,  at 
conunon  law,  requires  a  pectmiary  consideration,  though  none 
need  be  expressed:  4  Cm.  Dig.  110;  Jackson  v.  Fiskj  10  Johns. 
456;  Underwood  v.  Campbell^  14  N.  H.  393;  Rogers  y.  HVlhouse^ 
3  Conn.  898.  Not  only  so,  but  the  seal  imports  a  consideration: 
Williams  on  Real  Property,  143;  Mansfield  v.  Watson^  2  Iowa, 
111.  Nor  has  the  rule  of  pleading  at  common  law,  that  an 
action  of  oMumjMtt,  a  release,  or  discharge  must  be  specially 
pleaded,  an  application  in  this  case.  Nor  is  it  true  that,  if  the 
pleader  has  called  it  a  release,  when  in  fact  it  is  something 
else,  the  instrument  shall  not  have  effect  according  to  the  in- 
tent of  the  parties.  In  this  instance,  the  pleader  sets  out  the 
instrument,  and  in  the  answer  states  what  he  understands  to 
be  its  legal  and  equitable  force  and  effect.  If  it  operates  in 
any  way,  whether  as  a  deed  of  bargain  and  sale,  a  covenant  to 
stand  seised,  or  in  any  manner  is  effectual  to  pass  the  title, 
respondents  thereto  have  the  benefit  of  it.  There  is  nothing 
in  the  state  of  the  pleadings  to  prevent  it. 

If,  however,  the  deed  is  not  to  be  upheld  as  one  of  bargain 
iind  sale,  why  not  as  a  covenant  to  stand  seised  to  the  uso  of 
the  grantee,  and  thus  pass  the  freehold?  It  is  said  that  the 
consideration — a  pecuniary  one  being  out  of  the  way — is  not 
sufficient  And  the  argument  is,  that  at  common  law,  this  con- 
sideration is  "  near  blood  relationship  between  the  parties,  or 
a  contemporaneous  or  prospective  marriage; "  that  the  relation 
of  father  and  daughter-in-law  is  not  sufficient,  and  that  the 
deed  must  therefore  fail.  Now,  there  are  not  wanting  authori- 
tiee  to  uphold  this  deed  on  this  ground.  The  case  of  Bell  v. 
Scammony  15  N.  H.  881  [41  Am.  Dec.  706],  is  in  no  respect 
different  from  this,  except  that  there  the  grantee  was  the  son- 
in-law;  here,  the  daughter-in-law.  In  this  case,  there  was  no 
issue;  in  that,  one  child,  who  died  before  the  execution  of  the 
deed.  In  that  case,  Gilchrist,  J.,  says:  ^'  The  boundaries  which 
txdade  persons  as  too  remote  to  be  within  its  influence  have 
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never  yet  been  defined."  In  Shep.  Touch.  51 1,  612,  it  is  said 
that  such  a  deed  will  be  good,  if  made  to  the  intended  wife  of 
M  cousin.  If  so,  the  wife  of  a  deceased  son  would  seem  to  be 
equally  sufficient.  The  case  of  Oaie  y.  Cobum,  18  Pick.  897, 
differs  from  this  in  the  fact  that  the  grantor  was  the  grand- 
&ther  of  two  children  of  the  grantee,  then  living;  the  grantee 
being  a  son-in-law.  The  case  of  Corwin  ▼.  Conoinf  6  N.  Y.  342 
{67  Am.  Dec.  453],  cited  by  counsel,  holds  a  contrary  doctrine. 
Is  not  reasoned,  however,  and  no  authorities  are  cited  in  sup- 
port of  the  doctrine.  In  Jaelson  v.  Sebringy  16  Johns.  515  [8 
Am.  Dec.  357],  however,  the  whole  doctrine  is  very  folly  die- 
cossed,  and  under  the  authorities  there  cited,  and  the  princi* 
pies  there  recognized,  the  consideration  would  not  be  sufficient 
to  support  this  instrument  as  a  covenant  to  stand  seised.  And 
indeed,  the  weighi  of  the  authorities  are  against  it  Whether 
they  adopt  the  most  reasonable  and  just  rule,  we  very  much 
4oubt 

One  suggestion  more  before  leaving  this  part  of  the  case. 
This  is  a  bill  in  equity  to  settle  and  quiet  the  title  to  theee 
lands.  If  there  was  a  valuable  or  pecuniary  consideratioD, 
then  the  deed  would  be  good,  if  not  otherwise  objectionable  aa 
M  contract  to  convey,  and  especially  if  possession  accompanied 
il  This  rule  was  recognized  in  Stoitzer  v.  Knappa^  10  Iowa,  72 
{74  Am.  Dec.  375].  And  qussre^  if  a  portion  of  these  lands 
constituted  the  homestead  of  a  son,  would  not  the  possession 
and  interest  of  the  widow  therein  be  sufficient,  since  the  adop- 
tion of  the  code  of  1851,  to  support  a  release,  under  the  strict 
common-law  rule? 

Finally,  it  is  urged  that  this  instrument  is  void  for  want  of 
m  description  of  the  land  conveyed.  And  here  it  is  important 
to  keep  in  view  the  relation  of  the  parties  and  the  purpose 
designed  to  be  accomplished.  The  father  was  the  heir  to  all 
of  his  son's  estate,  subject  to  the  widow's  dower,  and  the  pay- 
ment of  debts.  He  was  willing  to  relinquish  and  assign  his 
interest  in  that  estate,  of  every  character,  to  the  widow.  What 
was  the  consideration  or  motive  prompting  is  not  disclosed, 
and  we  can  only  presume  that  it  was  sufficient 

In  the  absence  of  fraud,  of  evidence  that  the  party  acted  in 
ignorance  of  his  rights,  the  nature  and  extent  of  the  interest 
and  estate  he  was  thus  relinquishing,  or  some  other  fact  of  a 
Eke  nature,  a  conveyance  should  not  in  equity  be  held  inopera- 
tive for  want  of  a  specified  description  of  the  property  real  and 
personal.    If  he  was  conversant  of  his  rights,  he  could  sell  by 
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general  description:    Underwood  ▼.  CamfbeU^  14  N.  H.  893; 
Smith  y.  Pendell,  19  Conn.  107  [48  Am.  Dec.  146];  Jaehaon  y. 
De  Laneeyy  11  Johns.  864  [7  Am.  Dea  403];  LUehfiM  r.  Cm4^ 
warih,  16  Pick.  28. 
Affinned. 

BcATurai  AuTBouimo  Siun  ov  Dmkdbit^  LAms  must  vb  Smoi&T 
f^oiAOWSD:  Omrri€  t.  BitwaHt  01  Am.  Dtto.  001,  and  ooUeotad  omm  in  iio4« 
ilMreto  003;  StaeMfm**  Htkr%  t.  MrRMry,  61  Id.  102;  and  ooUeotod  omm  la 
note  therefto.  Th^y  mnsfe  bo  itrioUj  oompliad  with  in  evety  pwticaUur:  8m 
MM  last  eited;  and  subh  oomplianM  mutt  bo  shown  by  the  fooord:  Qdttrop  T. 
JfMrv^  60  Id.  254. 

Honoi^  Dmon  nv  Omvc^  Bfhos  ov  ufov  AxninnHKRAiioa's  Sales 
mMellT.  i?owen»  66  Am.  Baa  768^  and  note  760;  Jfloiici  r.  JTwieaiter,  67  Id. 
168;  Bt^moU§  T.  IRZiOHb  60  Id.  768;  and  note  766;  note  to  fTc^nef  r.  JTedb^ 
70  U.  710. 

ImrrauMiinni  abm  to  aa  ao  OoRBinuaD  ab  to  Qira  Bwior  to  InTanTioa 
or  PAaaiBB  thbbbio:  ChmoeU  t.  Awqafaney,  68  Am.  Baa  611,  and  odlleotad 
MOM  in  note  thoioto  616;  iSTcMei  t.  Tmmg,  40  Id.  413;  JHkn  y.  Jfonm^  68  Id. 
761;  BmidY.  Broote,  43 Id.  821;  Fro§ir.  Spaulding,  31  Id.  160. 

Kmlemsb  ov  Lakd  Intaud,  WHaa;  Porter  r.  PerUiu,  4  Am.  Deo.  69L 
BhImm  to  one  not  In  poaaMaion,  if  made  for  a  Talnablo  oonaidemtion,  will  be 
OMatnied  to  bo  a  oonroyaaM  effeotoal  to  poM  tho  aetata:  Atqr  ▼•  Pieret^ 
61d.6e. 

"Bbtati^'*  Banamoir  on  8m  Tolar  t.  Tokar,  14  Am.  Dea  670^  and 


CnrAXiQifs  OF  PamaEPAXi  OAsa.— In  conaidaring  the  question  of  notioe^  the 
eoni\  In  Oood  r.  Ncrki^f  28  Iowa,  196,  made  en  vnimportant  referenM  to  tho 
principal  oaM;  and  in  iVrrfqr  t.  JETcq/ei,  22  Id.  20,  it  waa  oaOed  a  direot  pn^ 
OMifing  to  aet  aaide  a  eale  made  by  an  adminiatrator.  Many  oaaM  are  oited 
in  Fmrdeif  r.  JTiqie^  mpra^  ahowing  wliera  direot  and  iadiraol  attauha  wen 
vpoB  aalM  ol  Tariooa  UadsL 
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HaLBEBT   V.   MoGuLLOCH. 
rs  MRCAura,  tfC] 

Word  ''PusoHAflXB^"  uitdkb  Kxhtvokt  Statuti%  msSanom  rrsry  bolte 
of  the  legal  title  to  real  or  personal  property  aoqnired  by  deed. 

Bona  Fidb  Mortgaoxb  is  Dkxbcxd  Pubohasxb  within  the  meaning  of  thi 
ninth  section  of  the  chapter  on  boats  and  navigation  (R.  8.  205),  pronrid* 
ing  that  liens  therein  given  shall  not  be  enforced  against  a  pnrchaaer, 
without  notice  thereof,  unless  suit  shall  be  instituted  within  one  year 
from  the  time  the  cause  of  action  aocroed,  or  mdeaa  such  notice  be  in- 
dorsed on  or  attached  to  the  emoUmant  of  th«  boat. 

OliADCAin^  UKDXR  MoBTOAOi  iTFON  BoAT,  agaiust  which  an  attachment  Lai 
issued,  do  not  preclude  themselves  from  the  right  to  assert  their  claim  to 
the  property,  or  to  contest  the  validity  of  the  attachment,  by  executing 
a  bond  to  the  effect  that  they  would  pay  such  sum  as  might  be  adjudged 
in  the  action,  or  to  have  the  boat  forthcoming  for  the  satisfaction  of  tach 
Judgment,  whichever  shall  be  ordered. 

Undu  SBcmoK  268,  Civil  Gods  or  Kxntuokt,  oonoeming  the  delivery  of 
any  vessel  attached,  upon  the  execution  of  a  bond  to  the  effect  that  the 
obligor  will  pay  such  sum  as  may  be  adjudged  against  him,  or  that  the 
vessel  shall  be  forthcoming  to  satisfy  any  judgment  which  may  be  res* 
dered,  "whichever  shall  be  directed  by  the  court"  The  latter daoei 
does  not  confer  upon  the  oonrt  an  unlimited  and  arbita«ry  discretioB, 
either  to  render  judgment  for  such  sum  as  plaintiff  may  show  himself 
entitled  to  recover,  and  then  require  the  obligw  in  the  bond  to  pay  that 
mm,  or  to  order  the  forthcoming  of  the  vessel,  subject  to  the  order  of  the 
court,  for  the  satisfaction  of  such  sum.  Such  judgment  should  be  ren- 
dered as  will  protect  all  the  parties,  aooording  to  the  facte  as  they  appov • 

ffUEBM  lOSN  AOAINST  VlSSIL  18  8oi70BT  TO  BB  EnIOBOED  BT  ATTAGEHIKT, 

md  it  transpires  that  the  equity  of  redemption  of  the  mortgagor  of  sash 
vessel  ii  all  that  can  be  subjected  to  plaintiff's  demand,  saoh  should  be 
the  Judgment  of  the  oourt;  and  to  satisfy  subh  Judgment^  the  forthoose* 
lag  of  the  vessel  may  be  oidered.    To  thk  extant  only  oan  the  eU^ffln 
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Ia  a  bond,  to  tho  cOaot  tiyiA  MMy  will  pay  mdtk  warn  m  may  bo  adjudged 
agunst  them,  or  bare  tho  TeoMl  farthooming  to  satisfy  saoh  jadgmeati 
be  held  liable  for  a  failnre  or  refusal  to  oomply  with  the  order.  Hio 
▼alne  of  tiio  equity  d  redemptiaii  shoold  bo  asoertainod  by  refennoe  to 


PcnnoN  in  equity.    The  opinion  contains  the  facts. 

Kinie€td  und  Barry  for  the  appellanta 
Speed  and  Barretty  for  the  appellees. 

'  By  Conrt,  Duvall,  J.  Section  9  of  the  chapter  on  boats 
and  navigation  (B.  S.  205)  provides  that  the  liens  therein 
given  shall  not  be  enforced  against  a  purchaser  without  notice 
thereof,  unless  suit  be  instituted  within  one  year  from  the 
time  the  cause  of  action  accrued,  or  unless  such  notice  be  in* 
dorsed  on  or  attached  to  the  enrollment  of  the  boat. 

This  action  was  brought  in  April,  1859,  against  the  steam* 
boat  '^  Diamond  and  owners,"  to  recover  for  supplies  which  had 
been  furnished  the  boat  in  April,  1857.  An  attachment  hav- 
ing been  levied  on  the  boat,  bond  was  executed  by  its  captain, 
with  Halbert  as  surety  (under  section  268  of  the  civil  code), 
to  the  effect  that  the  obligors  would  pay  to  the  plaintiffs  such 
sum  as  might  be  adjudged  in  the  action,  or  to  have  the  boat 
*' forthcoming,  for  the  satisfaction  of  such  judgment,  which- 
ever shall  be  ordered  by  the  court." 

It  may  be  observed  here  that  the  latter  alternative  stipula- 
tion of  the  bond,  as  given,  does  not  conform  literally  to  that 
prescribed  by  the  section  referred  to,  which  is,  'Hhat  the  boat 
or  vessel  shall  be  forthcoming,  and  subject  to  the  order  of  the 
court  for  the  satisfaction  of  such  judgment  as  may  be  ren- 
dered therein,  whichever  shall  be  directed  by  the  court." 

This  variance,  however,  may  not  be  deemed  very  material, 
so  for  as  it  can  affect  the  present  case. 

After  the  execution  of  this  bond,  Halbert,  the  surety,  and 
others,  filed  their  joint  petition,  asking  to  be  made  parties  to 
the  action;  which  was  done.  They  claim  an  interest  in  the 
boat,  under  a  mortgage  executed  to  them  by  the  owners,  dated 
Ifay  18, 1858,  to  secure  certain  specified  debts  and  liabilities. 
The  validity  of  this  mortgage  is  in  no  way  questioned. 

Inasmuch,  then,  as  the  plaintiffs  failed  to  institute  their  suit 
within  one  yea;r  from  the  time  their  cause  of  action  accrued, 
and  failed  to  give  notice  of  their  lien  in  the  mode  prescribed 
by  the  statute,  it  is  clear  that  they  cannot  enforce  iheii  liens 
•gainst  Halbwt,  one  of  the  mortgagees,  provided  he  is  to  be 
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deemed  a  purchaBer  within  the  meaning  of  section  9  of  the 
statute. 

The  word  "purchaser/'  as  used  in  our  statutes,  has  acquired 
a  well-defined  technical  signification,  and  embraces  every 
holder  of  the  legal  title  to  real  or  personal  property,  where 
such  title  has  been  acquired  by  deed.  There  is  no  exoeptioQ 
to  this  rule.  The  act  of  1811  gave  a  landlord  a  right  to  dis- 
train the  goods  of  his  tenant  or  subtenant;  but  if  a  tenant 
should  have  made  a  bona  fide  sale  of  his  goods,  they  were  not 
liable  to  distress.  In  construing  this  statute,  it  was  held  that 
a  mortgage  by  the  tenant  of  his  goods  was  a  sale  within  the 
meaning  of  the  act,  and  that  a  bona  fide  mortgagee  is,  both 
before  and  after  forfeiture,  deemed  a  purchaser:  Snyder  v. 
Hitty  2  Dana,  204.  It  is  unnecessary  to  cite  other  cases  in 
which  the  same  rule  of  construction  has  been  recognized. 

The  appellant,  then,  being  a  purchaser,  was  entitled  to 
priority  of  lien  under  his  mortgage,  as  against  the  plaintiffs, 
and  the  chancellor  erred  in  deciding  that  he  was  not  a  pa^ 
chaser,  and  was  not,  therefore,  protected  by  the  statute. 

The  mortgagors  had  an  interest  in  the  boat,  and  for  the  pur- 
pose of  subjecting  that  interest  to  the  satisfaction  of  the  de- 
mand of  the  appellees,  the  court  might  have  required  the 
parties  in  possession,  or  the  obligors  in  the  bond,  to  have  the 
boat  forthcoming,  subject  to  such  order  as  was  proper  fi>r 
efiectuating  that  object. 

It  is  admitted  that  the  claimants  under  the  mortage  did 
not,  by  the  execution  of  the  bond,  preclude  themselves  from 
the  right  to  assert  their  claim  to  the  property,  or  to  contest  the 
validity  of  the  attachment.  This  point  was  directly  decided 
in  Schwein  v.  £^{7718,  2  Met.  (Ky.)  209.  The  question  in  that 
case  arose  upon  a  different  section  of  the  code,  but  the  princi- 
ple decided,  and  the  reasoning  of  the  court  in  support  of  it, 
apply  with  equal  propriety  to  the  section  under  which  the 
bond  in  this  case  was  given.  The  expression  used  in  this  sec- 
tion, "whichever  shall  be  directed  by  the  court,"  must  not  be 
understood  as  conferring  upon  the  court  an  unlimited  and 
arbitrary  discretion,  either  to  render  a  judgment  in  favor  of 
the  plaintifi*  for  such  sum  as  he  may  show  himself  entitled  to 
recover  in  the  action,  and  then  to  require  the  obligors  in  the 
bond  to  pay  that  sum,  or  to  order  the  forthcoming  of  the  boat 
or  vessel,  subject  to  the  order  of  the  court  for  the  satisfaction 
of  such  sum.  According  to  that  construction,  the  claimant  of 
iie  boat  or  vessel  could  in  no  case  entitle  himself  to  retain  the 
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possessioii  of  his  property  by  executing  the  bond  which 
intended  to  secure  that  very  privilege,  without  thereby  render- 
ing  himself  liable  for  whatever  sum  the  plaintiff  in  the  action 
might  show  himself  entitled  to  recover  against  the  defendants 
As  was  said  in  the  case  just  cited,  such  an  interpretation  of 
the  obligation  would  result  inevitably  in  the  sacrifice  of  ths 
property  of  one  to  the  payment  of  the  debts  of  another. 

In  this,  as  in  all  other  classes  of  cases,  it  is  the  duty  of  the 
court  to  render  such  judgment  as  will  protect  the  rights  of  al? 
the  parties,  according  to  the  facts  as  they  appear.  Here,  the 
effort  of  the  plaintiffs  was  to  enforce  their  hen  against  the  boat 
in  contest.  It  turns  out  that  the  equity  of  redemption  of  Om 
mortgagors  was  all  that  could  properly  be  subjected  to  their 
demand,  and  such  should  have  been  the  judgment  of  the  coort^ 
and  for  the  satisiSaction  of  such  judgment,  the  forthcoming  of 
the  boat  might  have  been  ordered.  To  that  extent,  and  to 
that  extent  only,  could  the  obligors  in  the  bond  have  been 
properly  held  liable  for  a  failure  or  refusal  to  comply  with  the 
order.  The  value  of  the  equity  of  redemption  should  have 
been  ascertained  by  a  reference  to  the  master. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
tor  further  proceedings  not  inconsistent  with  this  opinion. 


MoBHOAOn  ov  PiBSONJkL  PBomnr  it  a  pniduMer  for  valno  to  the  cb-^ 
tMfe  of  tlio  ■Qm  ■eoored:  Leioi$  ▼.  Xooe**  Heir$,  38  Am.  Deo.  161. 

YAJunoTT  ov  ATTAOHiaHT,  Wbo  kat  QnxsnoN:  Soo  8<mbofn  ▼.  KUfnigt^ 
10  Am.  Deo.  S8;  SmUhT.BkaeVord,  62  Id.  BOi. 

Bmn>  GiYET  to  Rklbasb  Attiohbd  Pbopkbtt.  when  eotqps  obligor  iw9m 
yiortimiiiig  attachment:  Haggari  ▼.  Mcrgant  55  Am.  Deo.  350. 

EQvmr  ov  RsDnipnov  in  mortgage  of  personal  property  ia  not  liable  to 
attaehment:  Hiuen  ▼.  Xoio,  9  Am.  Dea  25;  BauOam  ▼.  Tucker^  11  Id.  202;  and 
wtbMcLaugkXm  ▼.  Shepherd,  f6l2  Id.  646^  and  note  649. 

Tmm  TtaxaFJJs  oias  n  ooed  in  BeU  ▼.  Wetiem  Binr  Imp.  ond  Wredth^ 
Co,,  S  Met  (Kj.)  564,  to  the  pointi  contained  in  tho  third  and  foorth 
gnybaof  ^UabuBf  mtpra. 


Gaines's  Admikistbatbix  v.  Poob. 

It  Mbtcalpb,  608.1 
Qnioom  ounror  Avom  CoirrRACT  on  Gsouin>  of  Dubiss  practiced  npem 
the  wife  by  the  hnaband,  they  having  separated,  where  the  obligor  enter* 
into  a  contract  with  the  husband,  to  which  the  wife  is  not  a  party»  to 
aare  him,  his  heirs  and  representatives,  free  from  any  claim  of  the  wife 
to  maintefnance,  alimony,  or  dower,  in  consideration  of  a  conveyance  to 
Um  by  the  hnsband  of  certain  property  in  tmst  for  the  wife;  and  the- 
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lapM  of  seven  yean  after  the  reoorety  of  dower  by  the  wile  doei  boI 
bar  the  right  of  recovery  againet  the  obligor. 

Wiib's  RioaT  TO  AuxoirT  aud  Dowxb  is  hot  Barb»i>  by  a  oontraet  <q» 
t«ed  into  by  her  hosband  with  another,  bnt  to  which  aha  ia  not  a  paify* 
and  by  which  it  ia  agreed,  the  husband  and  wife  having  aeparated,  thai 
the  obligor  will  save  the  husband,  his  heirs  or  repiosentatives,  free  bom. 
any  daixn  of  the  wife  to  maintenance,  alimony,  or  dower,  in  oonaidna 
tion  of  the  conveyance  to  him  of  certain  property  in  tarnst  f or  the  aas 
and  benefit  of  the  wife. 

O0ITX1IA2IT  RuKS  WITH  Lav  o^  WBMBM  HvHEAKB  AND  WiiB  have  separated^ 
and  the  husband  enters  into  a  oontraot  with  a  third  person,  wlio  cof« 
nants  to  save  the  husband,  his  heirs,  and  representatives  free  firam  an) 
claim  of  the  wife  to  maintenanoe,  alimony,  or  dower,  in  oonaideratiQn  df 
a  conveyance  by  the  husband  to  him  of  certain  property  in  trust  for  ^ 
use  and  benefit  of  the  wife. 

CoMTKACT  BT  HusBAND,  Made  B0OBS  Habbiaoi,  or  aftcrwarda  when  living 
in  amity  with  his  wife,  to  pay  an  allowance  for  her  support,  if  at  a  futon 
time  she  should  separate  from  him,  is  against  public  policy,  and  void. 

HusEAim's  CovTBAat  TO  Surposr  Wdb  is  VALm,  if  made  in  contemplatioa 
of  the  continuance  of  a  previous  separation,  or  of  an  immediate  sspsisr 
tion,  where  disagreements  have  taken  place  between  husband  and  wih. 

To  pniATioir  ov  Sepabatb  Use,  no  particular  form  of  worda  is  necesnxy. 
Therefore,  though  the  usual  technical  words  to  create  a  separate  use  an 
not  employed  in  a  contract,  yet  when  it  shows  thai  a  separation  wm 
intended  between  husband  and  wife,  and  thai  the  property  was  oonveyad 
to  a  trustee,  in  trust  for  her,  in  view  of  such  separation,  it  ia  dear  tiiat 
a  separate  use  ia  intended,  and  the  trustee  will  hold  the  property  fortiis 
separate  use  of  the  wife. 

It  n  NOT  EasiKTiAL  to  Validitt  of  Covs&Act  bt  HusBAim  for  tin 
future  support  of  his  wife,  disagreements  having  arisen  betwen  thsD^ 
that  separation  should  take  place  before  the  execution  of  the  contraeti 
and  the  testimony  of  the  wife  is  inadmissible  to  prove  that  they  had  nol 
separated  at  the  time  of  its  execution,  or  that  the  conduct  of  the  husbsnd 
toward  her  was  threatening  and  violent^  in  order  to  proonrs  the  exeea- 
tion  of  such  contract. 

Whebx  Pabtibb  Taxb  upon  Thxmsxltbs  Dsmmi  of  a  suii^  aftv  noli- 
fying  the  real  defendant  of  the  pendancy  of  the  aotiony  tiiey  mast  pay 
their  attorneys'  fees. 

The  opinion  Btates  the  bda, 

J.  T.  Ooalderj  James  Harlan^  and  JamB%  Sadamf  jwiL^  bt  the 

appellant. 

Suddarth  cmd  Alexander^  and  Simpicn  and  BeMj  tat  the 
appellee. 

By  Court,  Bullitt,  J.  In  1837,  serions  diBagreementa  hay- 
ing arifien  between  Thomas  Gaines  and  his  wife,  a  contract 
was  made  between  said  Gaines  of  the  one  part,  and  the  appel- 
lee Poor,  and  Jacob  Spears  as  his  surety,  of  the  other,  in  wUch 
It  was  recited  that  said  Gaines  and  his  wife  "  have  separatedy 
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and  both  deniing  to  be  free  from  anj  daty^  or  obligation,  or 
charge  to  each  other,  have  come  to  the  following  agreement,  to 
wit:  That  hereafter  they  will  live  separate  and  apart  from 
each  other,  and  that  as  to  their  estate  the  following  agreement  ia 
made:  That  said  Thomas  Oaines  will  oonTey  to  Edward  Poor^ 
in  tmst  for  his  said  wife,  all  her  wearing  apparel,"  and  other 
prcqperty  described,  and  that  ^the  said  Catherine  agrees  to 
make  no  claim  on  said  Thomas,  or  his  estate,  for  maintenace, 
alioQony,  or  dower,  in  case  she  shall  sorvive  him;"  and  bj 
which  said  Thomas  ccnyeyed  said  wearing  apparel  and  other 
property  to  said  Poor,  ^*in  tmst  for  the  use  and  benefit"  of  his 
said  wife;  and  said  Poor,  and  said  Spears  as  his  surety,  in  con« 
siderati<m  of  said  conveyance,  boond  themselves  to  said  (lainea 
to  save  him,  his  heirs  and  representatives,  free  from  any  claim 
of  Mrs.  Gaines  for  a  snpport  dnring  his  life,  and  for  alimony, 
and  free  from  any  claim  for  dower  in  his  estate,  real,  personal, 
or  mixed. 

Grainesand  his  wife  continned  to  live  apart  after  the  making 

of  said  contract,  and  in  1842  she  brooght  a  snit  against  him 

tor  alimony,  pending  which  he  died.    In  1844  she  revived  the 

suit  against  his  representatives,  and  by  amended  bill  ^ift^imaa 

dower,  and  obtained  a  decree  for  one  hundred  and  eighty-fefor 

dollars  and  seven  cents,  being  one  third  of  the  personal  assets 

of  her  husband's  estate,  and  recovered  dower  in  two  tracts  of 

land,  one  of  which  said  Thomas  Graines  had  devised  to  his  son, 

B.  H.  Graines,  and  the  other  to  his  sons  Thomas  and  Francis. 

Said  B.  H.  Gaines  qualified  as  executor  of  said  Thomas, 

and  afterward  died;  and  the  appellant,  Elizabeth  A.  Gaines, 

having  qualified  as  his  administratrix  with  the  will  annexed, 

and  also  as  administratrix  de  bonis  non  with  the  will  annexed, 

of  said  Thomas,  sued  said  Poor  upon  his  aferesaid  contract  to 

recover  the  value  of  the  dower  and  personal  estate  recovered 

by  Bfrs.  Thomas  Graines,  and  the  costs  of  Mrs.  Thomas  Gaines's 

suit,  and  the  attorney's  fees  paid  in  defending  the  same* 

ThOTe  were  a  verdict  and  judgment  for  Poor,  from  which  judg* 

ment  this  appeal  was  taken. 

1.  Mrs.  Thomas  Gaines  was  not  a  party  to  the  contract  be- 
tween Thomas  Gaines  and  Poor  and  Spears.  She  did  not  sign 
it,  and  it  is  evident  from  the  c<mtract  itself  that  the  parties 
did  not  contemplate  that  she  would  sign  it,  although  it  recites 
certain  agreements  between  her  and  her  husband.  It  is  the 
contract  of  Thomas  Ghdnes  with  Poor  as  principal  and  Spean 
as  surety. 

Am.  Dml  Vol*  LXXIX- 
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It  is  well  settled  that  a  deed  or  devise  by  a  stranger,  in  tnui 
for  a  married  woman,  with  nothing  to  indicate  that  it  is  for 
her  separate  nse,  will  not  give  her  a  separate  interest  But  if 
the  deed  or  will  directs  the  trustee  to  collect  the  rents  and 
profits,  and  pay  them  to  her,  and  uses  any  other  language 
showing  that  a  separate  use  is  intended,  the  law  will  cany 
that  intention  into  effect.  In  the  case  before  us,  though  the 
contract  does  not  employ  any  of  the  usual  technical  words  to 
create  a  separate  use,  yet  as  it  shows  that  a  separation  was 
intended  between  Gaines  and  his  wife,  and  that  the  property 
was  conveyed  to  Poor,  in  trust  for  her,  in  view  of  such  separa- 
tion, it  is  clear  that  a  separate  use  was  intended.  The  prop- 
erty, therefore,  was  held  by  Poor  for  the  separate  use  of  Mrs. 
Gaines. 

5.  As  we  have  already  shown,  R.  H.  Gaines  had  the  right  of 
action  so  far  as  the  covenant  related  to  the  personal  estate  of 
Thomas  Gaines,  and  so  far  as  it  related  to  the  tract  of  land 
devised  to  himself,  and  to  that  extent  he  had  the  power  to 
release  the  right  to  damages,  and  if  he  did  so,  the  appellani 
had  no  cause  of  action. 

6.  As  to  the  costs  and  expenses  of  defending  the  suit  brought 
by  Mrs.  Gaines,  the  appellant  has  a  right  to  recover  the  l^al 
costs,  unless  B.  H.  Gaines  relinquished  the  right  of  action,  bat 
no  right  to  recover  attorney's  fees.  Thomas  and  R.  H.  Gaines 
having  notified  Poor  of  the  suit,  it  was  Poor's  duty  to  defend. 
He  would  have  been  liable  on  his  covenant  if  a  greater  amoont 
bad  been  recovered  by  Mrs.  Gaines.  The  defense  was  a  volon^ 
tary  thing  on  the  part  of  Thomas  and  R.  H.  Gaines,  not  at  the 
request  of  Poor,  and  they  must  pay  their  attorney's  fees. 

7.  We  have  already  shown  that  it  is  immaterial  whether 
Thomas  Gaines  and  his  wife  had  separated  before  the  execu* 
tion  of  the  contract  or  not.  Mrs.  Gaines's  testimony  tending 
to  prove  that  they  had  not  then  separated,  and  her  statements 
as  to  the  conduct  of  her  husband  toward  her,  his  threats  and 
violence,  in  order  to  procure  the  execution  of  the  contract, 
were  irrelevant,  and  may  have  prejudiced  the  minds  of  the 
jury  against  the  cause  of  the  appellant,  and  should  not  have 
been  permitted  to  go  before  the  jury. 

Having  stated  the  principles  applicable  to  the  case,  it  is 
unnecessary  to  notice  in  detail  the  action  of  the  court  below 
upon  the  pleadings  and  instructions. 

The  judgment  is  reversed,  and  the  cause  remanded  &r  a 
new  trial,  and  other  proceedings  consisteDt  with  this  opinioo. 
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Wok's  Biobt  to  Dowxb,  when  not  btzred  by  agnenM&t  of  bnsband: 
HigghixiAam  t.  CcrmM,  66  Am.  Deo.  190^  and  note  thereto;  Svnhie  t. 
F^rme,  0  Id.  81& 

AGBsnonns  iob  ob  bmfjbotiho  SxPABAnoir  between  hnaband  end  wlfe^ 
Taliditj  of:  RoUiU  ▼.  BoUUe^  40  Am.  Deo.  782;  and  note;  MeKemnanw.  PkO- 
%M,  37  Id.  438;  8a^le$  ▼.  St^leg,  63  Id.  208»  and  note  312. 

To  Cbsatb  Sxpabatb  Uai,  technioa]  laognage  ia  not  abeolntely  neeeaaaiyt 
ffamUUm  t.  Bkkop,  29  Am.  Deo.  101,  and  note  108;  note  to  SmUhr,  WdU, 
39  Id.  777;  iSTancferKm  t. /onea^  63  Id.  217;  BeuM  ▼.  J7o2f,  64  Id.  685,  and  note 
S87. 

Thb  TUVdPJkL  CASE  o  oiTXD  in  Lomd  t.  Xocid;  4  Bnah,  460,  to  the  point 
tlint  a  oontraot  by  a  hnaband,  whilst  living  in  amity  with  his  wife,  to  pay  a 
glren  anm  as  her  support  in  anticipation  of  fatore  separation,  would  be  against 
ysUie  policy,  but  not  so  when  made  on  aoooant  of  prenoms  separatian,  or  ia 
fffin^ftupifitf^yii  of  inimsdiate  separation. 


Mattingly's  Heibs  v.  Bead. 

[8HnCAL»,6M.| 

Tk  TBOOEMDnia  to  Sell  Iitfamts'  Lands  under  Kentacky  statute,  oommi» 
doner's  report  must  show  that  the  property  therein  yalned  is  all  the  real 
and  personal  estate  belonging  to  tiie  infant  whose  land  ia  sought  to  be 
add.    Without  such  report,  the  sale  is  void. 

Balm  or  Iitvaiit's  Lakd  bt  Guabdiak  is  Void  for  non-conformity  to  re- 
quirements of  law,  where  the  order  appointing  commissioners  directs 
them  to  report  whether  or  not  such  sale  would  redound  to  the  infant's 
faiterest,  and  they  reporting,  say  that,  ''in  their  opinion,  a  sale  of  the 
Isad  and  aUTSs,  and  a  division  of  the  proceeds,  would  redound  to  tho 
interest  and  benefit  of  snch  infant; "  the  law  requiring  that  the  guardian 
''  allege  his  belief  that  the  sale  will  redound  to  tiie  benefit  of  the  infant; " 
■ad  that,  before  the  court  shall  have  jurisdiction  to  order  such  sale,  tho 
oommissf oners  shall  report,  under  oatii,  "whether  the  Interest  of  the  in- 
fsnt  requires  the  sale  to  be  made." 

Qrl  Aprjcation  bt  Sxatutobt  GuARDXAir  for  sale  of  infant's  land%  the 
oourt  has  no  right  to  appoint  commissioners  to  value  the  waid'a  estate. 

PsnnoN  in  eqmty.    The  opinion  states  the  facta. 

Sweeney  and  Taylor ^  for  the  appellanta. 
G.  TF.  Say  J  for  the  appellee. 

By  Ckynrty  STrrss^  C.  J.  This  was  a  proceeding  to  sell  in- 
fants' lands,  had  under  2  B.  S.  (Stanton),  c.  86,  p.  304. 

A  sale  was  made,  and  Read,  one  of  the  purchasers,  who  re* 
ftised  to  give  hond  for  the  purchase^money,  procured  an  order 
setting  aside  the  sale  as  to  him.  Of  this  order,  appellants 
complain. 

The  grounds  relied  upon  bj  Read  in  the  circuit  court,  and 
ftpoD  which  the  order  seems  to  have  been  founded,  relatf 
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OONNBLT   V.   BOUBQ. 
fU  LonnAiiA  AmtjjAiH  lOftij 
Wbd  Pats  Jvdgmsnt,  and  it  thereby  eabrogated  to  the  li^of 

tlM  oreditor  againsl  the  principal  debtor,  may  ime  ezeention  on  tlit 

judgment  in  the  name  of  the  oreditor,  for  the  amount  whkh  he  haspdd 

aeaorety. 
Wbbrb  Dbawxb  Givxb  Two  Ihdob8IR8  ae  oo-euetiei,  the  one  that  iadenM 

tot  ie  liable  to  the  other  for  the  whole  debL 
AoooMMODATZON  Papxb  18  QoTxsNXD  BT  Samx  Rulib  as  othoT  paper.  The 

fint  acoommodation  indoreer  is  liable  to  tiie  eeoond  and  eabeeqiUBt  idp 

doreersy  the  eeoond  to  the  third,  and  eo  on  to  the  end  of  the  faidon^ 

menta. 
%0  Vabt  Leqal  LxABDjarr  oi  Ini>ob8IB8,  itrong  eridenoe  ia  mpmL 
Bkbt  to  Rboovxb  Gosn  ae  well  aa  principal  and  intereat  of  deblk  agaiaal 

a  firat  indoner  aa  anrety,  ia  tranaferred  toa  aeoond  indonar  by  the  eAel 

of  the  l^gal  aabrogation,  which  reaolta  from  hia  payment  of  the  debt  ta 

the  judgment  creditor. 

« 

The  opinion  states  the  &ctB. 

CanneUy  and  RightoVj  for  the  plaintiff. 

P.  S.  Qoodsj  for  the  defendant  and  appellant. 

By  Court,  Land,  J.  The  holder  of  a  ptomiflsoiy  note  ob- 
tained judgment  on  the  same  against  the  maker,  and  against 
O.  F.  Connely,  the  payee,  and  J.  B.  Robinson,  as  indorsers;  and 
issued  execution  on  his  judgment  against  Robinson,  the  seooad 
indorser,  who  paid  the  principal  and  interest,  together  with 
oosts  of  suit  into  the  hands  of  the  sheriff. 

Subsequently,  Robinson  caused  an  alios  writ  of  fieri  faeia$ 
to  issue  on  the  judgment  obtained  by  the  holder  of  the  note, 
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agaixuit  0.  F.  Connelyy  the  first  indorser,  for  fhe  whole  amount 
of  the  principal,  int^iest,  and  ooets  which  he  had  paid  to  the 
sheriff. 

Thereupon  Connely,  the  first  indorser  of  the  note,  sued  out 
an  injunction  to  arrest  the  execution  of  the  writ  on  the  follow- 
ing grounds:  1.  That  no  judgment  existed  on  which  any  execu- 
tion could  have  issued,  the  payment  by  said  Robinson,  one  of 
the  obligors,  having  extinguished  the  same;  2.  That  all  the 
indorsors  of  commercial  paper,  under  the  laws  of  Louisiana, 
are,  as  between  themselves,  joint  sureties,  and  therefore,  under 
no  circumstances  was  said  Robinson  entitled  to  claim  more 
than  half  of  said  judgment;  8.  That  there  was  a  conventional 
agreement  that  in  case  of  loss  by  the  indorsement,  said  loss 
should  be  jointly  borne  by  the  indorsers;  4.  That  even  if 
Robinson  had  a  right  to  issue  execution  for  the  whole  amount 
of  the  debt  and  interest,  he  had  no  right  to  collect  firom  his 
oo-obligor  the  costs  he  had  himself  incurred  in  resisting  the 
payment  of  his  debt. 

The  first  ground  relied  on  for  maintaining  the  injunction  is 
not  tenable.  It  has  been  held  by  this  court  that  a  surety  who 
pays  a  judgment,  and  is  thereby  subrogated  to  the  rights  of 
the  creditor  against  the  principal  debtor,  may  issue  execution 
on  the  judgment,  in  the  name  of  the  creditor,  for  the  recovery 
of  the  amount  which  as  surety  he  has  paid:  Sprig  v.  Beaman^ 
6  La.  63. 

Consequently,  by  the  act  of  payment  every  right  of  the 
judgment  creditor,  including  the  right  to  issue  execution, 
passed  to  Robinson  by  virtue  of  a  legal  subrogation  both 
against  the  maker  and  first  indorser  of  the  note.  We  say 
against  the  maker  and  first  indorser,  because  the  latter  in- 
dorsed the  note  for  the  accommodation  of  the  maker,  and  is 
viewed  as  a  surety  against  whom  the  rights  of  the  creditor 
were  transferred  by  the  effect  of  the  legal  subrogation,  as  fully 
as  they  were  against  the  principal  debtor  himself:  Civ.  Code, 
arts.  2157,  2158.  It  results  from  this  doctrine  that  the  pay- 
ment made  by  Robinson,  who  was  also  an  accommodation 
indorser  of  the  note,  and  as  such  is  likewise  viewed  as  a  surety 
if  the  soaker,  did  not  extinguish  the  judgment,  but  the  pay- 
ment is  considered  in  law  as  a  sale  to  him  of  all  the  rights  and 
ictions  of  the  judgment  creditor:  Scott  v.  Featherstony  5  La. 
Ann.3ia 

The  second  ground  relied  on  for  the  injunction  is  also  unten* 
able,  far  it  has  been  held  by  this  court  that  where  a  drawer 
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gives  two  indorsers  as  co-sureties,  the  one  that  indorses  first 
is  liable  to  the  other  for  the  whole  debt:  Stone  v.  Vincenij  6 
Mart,  N.  S.,  518.  The  wellnsettled  doctrine  is,  that  accom- 
modation paper  is  governed  by  the  same  rules  as  other  paper; 
and  that  the  first  accommodation  indorser  is  liable  to  the 
second  and  subsequent  indorsers,  and  the  second  to  the  third, 
and  so  on  to  the  end  of  the  indorsements. 

In  relation  to  the  third  ground  for  the  injunction,  the  teeti* 
monj  establishes  that  Robinson  agreed  to  indorse  the  note  tat 
the  accommodation  of  the  maker,  provided  that  Connely  would 
do  the  same;  and  that  afterwuxls  Robinson  wrote  the  note 
payable  to  the  order  of  Connely,  and  having  indorsed  it,  de- 
livered it  to  the  maker  for  his  signature,  and  for  the  indorse- 
ment of  the  payee.  Those  facts  do  not  prove  an  express 
agreement  on  the  part  of  Robinson  to  bear  jointly  with  Con- 
nely any  part  of  the  loss  that  might  result  from  the  indorse- 
ment of  the  note  for  the  accommodation  of  the  maker.  On 
the  contrary,  the  facts  that  the  note  was  written  payable  to 
the  order  of  Connely,  and  was  made  to  bear  his  first  indorse- 
ment, are  strong  circumstances  in  favor  of  the  understanding 
of  Robinson  that  Connely  should  become,  as  his  indorsement 
shows,  the  first  indorser  of  the  note,  and  should  incur  the  lia- 
bilities incident  to  that  relation,  although  Robinson  had  firsts 
IQ  point  of  time,  indorsed  the  note,  even  before  it  had  been 
f  igned  by  the  maker. 

Strong  evidence  is  reqmred  to  vary  the  legal  liability  of 
indorsers  as  fixed  by  the  lex  mercatoria^  for  the  effect  of  such 
evidence  is  to  modify  the  rights  and  obligations  of  the  indors- 
ers in  derogation  of  the  law  of  their  wri^en  contract,  and  such 
evidence  has  not  been  adduced  by  the  plaintiff  in  this  case. 
The  fourth  ground  for  the  injunction  is  likewise  untenabla 
The  costs  which  had  been  incurred  in  prosecuting  the  suit  on 
the  note  to  judgment  formed  a  part  of  the  debt  which  the  first 
indorser,  considered  as  a  surety,  was  bound  to  pay  to  the  judg- 
ment creditor,  and  the  right  to  recover  the  costs,  as  well  as  the 
principal  and  interest  of  the  debt,  was  transferred  to  Robinson 
by  the  effect  of  the  legal  subrogation  which  resulted  from  his 
payment  to  the  judgment  creditor.  The  judgment  was,  be- 
sides, in  solidoj  and  as  such,  was  for  the  whole  amount  of  costs 
against  each  of  the  defendants. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the  ii\}unctioa  sued  out  in 
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this  case  be  dissolved,  nith  five  per  cent  damages  on  the  amount 
of  the  judgment  enjoined,  and  that  this  suit  be  dismissed  at 
plaintiff's  costs  in  both  courts. 

SumsTT  Patuto  Judomxht  aoairst  his  P&xhoipal  it  rabfltitatad  to  the 
ng^ti  of  the  creditor:  /%mtiigp  ▼•  Be/voer^  19  Am.  Deo.  029,  and  note;  Crtaget'^. 
Brmgk,  9  Id.  61S.  The  inrety  may  recover  judgment  against  hia  principal: 
PiU  ▼.  MtDanald,  64  Id.  697»  and  note  598.  The  soietj  ia  subrogated  to  all 
the  seoaritiee  held  by  the  creditor:  Bdgerly  ▼.  Emermm,  65  Id.  207;  Eddy  ▼. 
2Vater»  81  Id.  261;  CStXImn  ▼.  ShMmrnO,  34  Id.  766,  and  notes  to  these  cases. 

FiBST  IssoBaiB  IB  BoPONSiBiJi  TO  EvxRT  HoLPSB,  and  to  every  person 
whose  name  is  on  the  note  subsequent  to  his  own  and  who  has  been  compelled 
to  pay  the  amount  of  the  note:  McNdUy  t.  PaUhin^  66  Am.  Dec  661,  and 
Mte666. 

T&KBS  IS  No  DnrfSBBHos  bktwxbk  AoooMMOiMLTion  Horn  and  those 
negotiable  for  value:  TaU$  t.  DonaldKn,  61  Am.  Dec  283;  and  an  indorser 
of  sneh  note  is  liable  over  to  subsequent  indorsers:  Knox  ▼.  DidcKm^  23  Id. 
488,  and  note  490;  PttHiiT.  FUxnaQcm,  66  Id.  61,  note  68. 

8uKSTf*8  Right  to  Oohtbibution,  iob  Cosra  and  ExFiman  in  defending 
a  suit^  exists  against  co-surety  when:  Bee  FkUkar  ▼.  Jadtaon,  66  Am.  Dec  98^ 
•ad  note  107. 

AmnsBiBiLnT  ov  BynyBHCi  to  Vabt  Emor  ov  IsDOBsmxHT!  See  Brighi 
T.CanxNler,84Am.Dec432;  PaUermmY.  Todd^  6T  Id.  922;  LewUr.Baney, 
69  Id.  S86;  Baretofy.  VTeeiser,  67  Id.  661,  and  notei  to  these 


SUOOBSSION   OF   Y0GEL« 

(16  LOUXSLUTA  KXVOAJh  UQl] 

8UfruBAU  Dliiv  OooASiORXD  BT  Shipwxbok,  earthquake^  war,  plague^  ez* 
ploaJon,  and  like  perili»  is  within  the  ezdusiTe  prorinoe  of  the  court  to 
determine^  by  the  exercise  of  a  sound  discretioii,  founded  en  the  laoti  of 
partioolar 


Thb  £eu^  are  stated  in  the  opinion. 
C.  BoseUdBj  for  the  appellant. 

By  Courts  Duvfbl,  J.  The  object  of  this  suit  is  to  obtain 
the  probate  of  the  testament  of  George  Charles  William  Vogel, 
on  the  ground  of  his  alleged  death. 

It  appears  from  the  evidence  that  Vogel  disappeared  very 
suddenly  from  his  usual  domicile  in  the  city  of  New  Orleans^ 
OD  the  sixth  of  January,  1858,  without  intimating  his  inten- 
tion to  any  one,  or  making  any  preparations  for  a  voyage,  and 
it  ia  supposed,  without  any  amount  of  money,  or  other  clothes 
than  those  on  his  person.  He  is  represented  as  having  been 
devoted  to  his  wife  and  three  children,  regular  in  his  habits, 
careful  of  his  healthi  a  man  of  fortune  and  high  moral  prin< 
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ciples.  He  had,  howeyer,  of  late,  been  laboring  under  a  de- 
pression of  mind|  produced  by  the  belief  of  an  incoming  ciisiB 
in  the  commercial  world;  he  was,  at  the  time,  a  member  of 
the  commercial  firm  of  Schmidt  &  Co.  (of  this  city),  but  it 
does  not  appear  that  his  state  of  mind  was  such  as  to  cause 
any  uneasiness  to  his  family  and  Mends. 

The  district  judge,  after  a  careful  review  of  the  facts  of  the 
case,  rejected  the  demand.  Our  learned  brother  very  cogently 
remarks:  "  Disappearances  such  as  his  are  not,  unfortunately, 
of  rare  occurrence.  Like  instances  are  numerous;  men  appar^ 
ently  as  happy  in  their  domestic  relations  as  he  was,  who  in 
social  position,  in  wealth,  in  the  success  of  gratified  ambition, 
were  his  equals,  have  been  known  to  leave  everything  which 
is  commonly  looked  upon  as  making  life  dear,  to  wander  ofiF 
among  strangers  and  perils,  and  bury  themselves  for  years, 
without  leaving  a  trace  behind  them,  in  places  and  among 
people  who  were  strange,  and,  it  would  be  thought,  repulsive 
to  their  tastes,  their  habits,  and  repugnant  to  those  principles 
of  honor  and  virtue  which  are  the  foundations  of  an  honest 
domestic  society." 

It  is  contended  by  the  learned  counsel  of  the  appellant  that 
the  general  features  of  our  code,  under  the  title  of  absentees, 
were  taken  from  the  Napoleon  code  imder  the  same  title,  and 
that  the  case  at  bar  does  not  come  within  the  scope  of  either. 

While  we  admit  the  great  similarity  of  the  two  systems,  we 
think  that  they  were  nevertheless  intended  to  govern,  primarily, 
all  cases  of  absence,  by  sudden  disappearance  or  otherwise; 
unless,  and  this  is  the  exception,  the  disappearance  be  of  such 
a  character  as  to  force  on  the  mind  the  irresistible  conviction 
of  death.  Such,  for  instance,  as  a  supposed  loss  by  reason  of 
a  shipwreck,  an  earthquake,  a  war,  a  plague,  an  explosion,  and 
like  perils.  And  it  is  essentially  within  the  exclusive  province 
of  the  judge  to  draw  the  line  of  distinction,  by  the  exercise  of 
a  sound  discretion,  founded  on  the  facts  of  each  particular 
case. 

We  were  not  referred  to  any  adjudged  case,  to  the  point,  in 
France,  and  we  have  been  unable,  in  our  researches,  to  find  a 
parallel  in  the  Journal  du  Palais;  but  we  know  that  none  such 
exist  in  our  state  reports. 

The  principle  contended  for  would,  if  sanctioned,  be  demor- 
aKzing  in  its  effects,  and  tend  directly  to  relax  family  ties. 

The  vast  extent  of  our  territory,  the  unbounded  freedom  of 
tngress  and  egress,  and  the  characteristic  propensity  of  our 
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race  for  exploration,  novelty,  and  the  acquifiitions  of  wealth, 
fame,  and  science,  must  have  their  weight  in  determining 
caBeB  of  absence  by  sadden  disappearance;  and  when  viewed 
in  the  above  aspect,  we  cannot  bring  our  mind  to  the  irresist- 
ible conviction,  from  the  facts  disclosed,  that  the  disappear- 
ance of  Mr.  Vogel  can  only  be  attributed  to  an  untimely  end; 
For  the  reasons  assigned,  the  judgment  of  the  court  a  qua 
is  affirmed. 


Bjjim  iob  DwHSBwamsa  inuTH  vbom  Absbvobi  8m  AMmrpr^  Bandm% 
68  Am.  Deo.  900,  and  note  803. 
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&  HosKiNs,  Intbrvenobs. 

[16  L0UI8U.KA  AiriruAL*  168bJ 
Vindob's  PsmLxos  oir  Movablbs  Sboubsd  bt  A^taghmbbt  it  anknown 
to  oommon  law.  Such  privilege  does  not  apply  to  contracts  made  in  an- 
otlier  state,  where  it  is  shown  that  the  common  law  is  the  basis  of  jnris- 
pmdenoe,  and  that  the  parties  reside  in  each  other  state.  The  fact  that 
a  portion  of  the  goods  conveyed  was,  at  the  date  of  the  contract^  in 
makes  no  difference,  movables,  as  a  general  role^  having  no 


The  opmion  st&tea  the  facts. 

O.  P.  McPheeterSj  for  the  plaintiffs  and  appellants. 

O.  A,  Taylor  and  T.  H.  Kennedyy  for  the  defendants. 

By  Court,  Duffel,  J.  The  parties  to  this  suit  were  before 
XLB  last  year,  on  an  appeal  from  the  following  judgment:  ''  In 
this  case,  for  the  reasons  assigned  in  the  written  opinion  of  the 
court  this  day  delivered  and  on  file,  it  is  ordered,  adjudged, 
and  decreed  thai  the  plaintiffs'  petition  be  dismissed;  that  the 
attachment  herein  issued  be  dissolved;  that  the  intervention 
herein  filed  by  J.  W.  Twyman,  J.  R.  Goodloe,  and  J.  E.  Hos- 
kins  be  maintained;  and  that  the  property  attached  be  de- 
livered to  them,  and  that  plaintiffs  pay  all  costs  of  suit."  This 
judgment  was  affirmed,  with  the  single  reservation,  ''of  the 
rights  of  the  plaintiffs,  as  creditors  with  the  vendor's  privi- 
lege: "  See  reported  case,  15  La.  Ann.  110. 

The  debi  of  the  plaintiffs  having  matured,  they  renewed 
their  action  by  attachment,  citing  all  the  parties  to  the  origi* 
Dal  suit 

As  the  plaintiffs  avowedly  prosecute  this  action  by  reason  of 
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the  reservation  made  in  our  former  decree,  a  recovery  muBt 
necessarily  depend  on  the  proof  of  a  privilege. 

All  the  parties  in  interest  reside  in  the  state  of  Eentucky^ 
and  the  sale  of  the  movables  herein  attached  was  made  in  the 
place  of  their  domicile. 

The  privilege  claimed  by  the  plaintiffs  must,  therefore,  re- 
sult from  the  laws  of  Kentucky,  for  the  vendor's  privilege, 
recognized  under  our  code,  does  not  apply  to  such  a  case. 

The  fact  that  a  portion  of  the  goods  conveyed  was,  at  the 
date  of  the  contract,  in  New  Orleans,  does  not  alter  the  case, 
for,  as  a  general  rule,  movables  have  no  ntua. 

Now,  it  is  in  evidence  that  the  common  law  is  the  basis  of 
the  jurisprudence  of  Kentucky,  and  we  all  know  that  the  ven- 
dor's privilege  on  movables  is  unknown  to  the  common  law: 
Civ.  Code,  10;  Whision  v.  Stodder^  8  Mart.  98  [13  Am.  Dec 
281];  Colt  V.  O'Callaghany  2  La.  Ann.  984;  Copley  v.  Sanford^ 
Id.  335  [46  Am.  Dec.  548];  Hennen's  Dig.,  p.  1070,  No.  28. 

The  case  of  Beime  v.  Patton,  17  La.  589,  is  an  exception  to 
the  general  rule  that  movables  have  no  locality,  and  has  no 
application  to  the  case  at  bar,  for  in  that  case  the  plaintiffs 
were  citizens  of  this  state,  pursuing  rights  created  in  the  state, 
while  here  they  are  all  citizens  of  another  state,  attempting 
to  enforce  obligations  and  contracts  created  in  their  own  state. 

We  therefore  conclude  that  the  district  judge  properly  re- 
jected the  claim  of  the  plaintiffs,  but  erred  in  condemning  them 
to  pay  five  per  cent  per  annum  interest  on  the  amount  at- 
tached in  the  hands  of  the  garnishees,  as  also  two  hundred 
dollars  counsel's  fees.  We  do  not  think  that  this  is  a  proper 
case  for  damages;  it  is  not  a  case  of  injunction;  the  plaintiffs 
are  not  in  possession  of  the  funds  attached,  and  they  litigated 
their  pretensions  under  a  decree  of  this  court. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  five 
per  cent  per  annum  interest,  and  the  two  hundred  dollars  al- 
lowed by  the  judgment  of  the  district  court,  be  rejected,  and 
that  the  judgment,  amended  as  above,  be  affirmed,  the  appel- 
lees paying  costs  of  appeal. 

Lex  Loci  Contractus,  whsn  Govebits:  See  Wyse  ▼.  Ikmdridffe,  72  Am. 
Dec.  149;  Bam  v.  Shaw,  Id.  633,  and  notes  to  these  caaes;  also  Everett  ▼. 
Herrin,  74  Id.  455,  and  note;  French  ▼.  Ball,  32  Id.  341,  shoeing  by  what 
law  attachment  proceedings  a^e  governed;  see  also  Mclifneux  v.  Seymour, 
Fanning,  <t*  Co.,  76  Id.  662,  holding  that  personal  property  has  no  tUw;  also 
MelhKun*  ds  Speigel  v.  Legart^  36  La.  Ann.  363,  distingoiahing  the  principal 
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Pbendebgabt  v.   Pbendebgast. 

116  hOUltlAMA,  AVKUALft  21&.J 

KuvocPATivi  Wills  must,  under  artiolea  1074  and  1578,  dTil  oode  of  Lou- 
iiiana^  be  dictated  by  the  testator;  or  in  the  absence  of  sach  dictatioiv 
he  mnst  present  the  instrament  which  he  has  caused  to  be  written,  and 
declare  that  it  contains  his  last  intentions.  The  word  "dictation''  Is 
need  in  a  technical  sense,  and  means  to  pronoonce  orally  what  is  des- 
tined to  be  written  at  the  same  time  by  another. 

Iir  Case  or  VvvauTAXiYK  Will  bt  pBiYAra  Aor,  in  LonisiaDay  nothing 
can  be  taken  by  implication.  If  the  law  requires  a  technical  dictation 
in  such  case,  there  mnst  be  a  strict  compliance.  Nor  wonld  the  court 
be  justiiied  in  presuming  a  compliance. 

HvirouPATiys  Will  bt  Pbivatb  Act  cannot  be  annulled  <m  the  ground 
that  it  was  written  in  the  presence  of  the  witnesses.  It  will  suflSce  to 
comply  with  some  formality  in  their  absence,  a/orthri  in  their  presence. 
Hie  presence  of  witnesses  is  intended  as  a  sanction  to  the  proceedings, 
and  cannot  invalidate  them  in  any  contingency. 

NmouPATiYB  Will  bt  Pbivais  Act  is  Valid,  where  the  testator  caused 
his  will  to  be  written  by  one  of  the  subscribing  witnesses,  and  presented 
it  to  them  as  his  last  will,  declaring  that  it  oontained  his  last  intention. 

Thb  opinion  stateB  the  facts. 

New  and  Burke^  for  the  plaintiff  and  appellant 

Dimn  and  Herron^  for  the  defendant. 

By  Court,  Voobhies,  J.  The  validity  of  the  last  will  of 
Thomas  Prendergast,  deceased,  must  be  tested  under  the  pro- 
visions of  articles  1674  and  1575  of  the  civil  code. 

These  articles  lay  down  the  rules  regulating  the  forms  or 
formalities  to  be  observed  in  making  a  nuncupative  will  by 
private  act;  and  the  second  paragraph  of  the  latter  provides 
that  'Hbis  testament  is  subject  to  no  other  formality  than 
those  prescribed  by  this  and  the  preceding  article:"  Graves  v. 
OraveSy  10  La.  Ann.  212. 

The  questions  raised  in  this  cause  relate  to  the  dictation  of 
the  will,  and  its  presentation  by  the  testator,  accompanied  by 
the  declaration  that  the  instrument  contains  his  last  inten- 
tions. 

The  first  question  is,  whether  a  nuncupative  will  by  private 
act,  which  is  not  written  by  the  testator,  must,  in  all  cases,  be 
received  under  his  dictation.  This  must  be  answered  affirma- 
tively for  all  cases  arising  under  the  first  paragraph  of 
article  1574;  and  negatively  under  the  second  paragraph. 
The  former  uses  the  expression  ''from  his  dictation;"  and  the 
latter,  ''caused  it  to  be  written." 
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It  is  true  that  article  1568  lays  down  the  general  role  that 
nuncupative  testaments,  which  are  not  written  by  the  testator 
himself,  must  be  made  under  his  dictation.  But  as  stated 
above,  nuncupative  testaments  by  private  act,  made  under  the 
second  clause  of  article  1574,  are  specially  excepted  from  the 
operation  of  the  general  rule  by  the  last  clause  of  the  subse- 
quent article. 

The  testator  must,  there&re,  either  dictate  his  will,  or  in 
the  absence  of  such  dictation,  he  must  present  the  instrument 
which  he  has  caused  to  be  written,  and  declare  that  it  contains 
his  last  intentions.  In  other  words,  this  presentation  and  dec- 
laration, which  is  unnecessary  when  the  will  is  dictated,  is 
intended  to  supply  the  want  of  dictation.  This  results  from 
the  very  terms  of  the  two  paragraphs  of  the  article. 

There  is  a  manifest  difference  between  dictating  a  will  and 
causing  it  to  be  written. 

Dictation  is  used  in  a  technical  sense,  and  means  to  pro- 
nounce orally  what  is  destined  to  be  written  at  the  same  time 
by  another.  Such  is  the  settled  definition  of  this  term  under 
our  jurisprudence. 

But  when  the  code,  after  providing  in  what  cases  there  must 
be  a  dictation,  goes  on  stating  that  it  will  suffice  if,  upon  com- 
pl3ring  with  some  additional  formality,  the  testator  causes  the 
instrument  to  be  written  by  another  person,  it  is  obvious  that 
the  purpose  is  to  dispense  with  the  technical  dictation.  For 
not  only  is  the  technical  expression  omitted,  and  words  of 
ordinary  import  substituted,  but,  in  other  passages,  the  law- 
giver uses  in  this  connection  such  expressions  as,  "caused  it 
to  be  committed  to  writing,"  "written  by  another  under  his 
direction,"  etc.:  Civ.  Code,  1569,  1642.  And  if  it  be  true 
that  in  these  terms  there  should  be  no  difference,  then  the 
second  paragraph  of  the  article  1574  is  mere  tautology,  with 
one  reservation  which,  of  itself,  however,  is  sufficient  to  show 
the  fallacy  of  such  premises.  That  reservation  would  be  that, 
although  it  be  imperative  that  the  will  be  dictated,  yet  the 
testator  might  make  the  dictation  in  the  absence  of  the  wit- 
nesses to  one  whose  agency  may  remain  entirely  unknown. 

If  the  law  requires  a  technical  dictation,  there  must  be  a 
strict  compliance.  Nor  would  the  courts  be  justified  in  pre- 
suming a  compliance;  for  in  nuncupative  wills  by  private  act, 
nothing  can  be  taken  by  implication:  Civ.  Code,  1640, 1641; 
€ode  Pr.  930,  933. 

To  require  a  dictation  in  the  absence-of  the  witneeses  is  an 
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anomaly;   and  the  law,  bo  construed^  would  contain  in  its 
t)oeom  the  germ  of  its  own  destruction. 

Rules  of  construction  are  resorted  to  for  the  purpose  of  giv- 
ing effect  to  the  law,  and  not  with  the  view  of  rendering  it 
nugatory.  In  the  case  of  De  Bardelabon  v.  Averretj  11  La. 
Ann.  636,  the  court  said:  ''The  nuncupative  will,  by  publio 
4U^  must  be  dictated  by  the  testator  and  written  by  the  notary 
9L8  dictated;  and  if  under  private  signature,  it  may  be  written 
by  himself  or  another;  but  when  written  by  another  person,  it 
must  be  from  his  dictation,  or  he  must  have  caused  it  to  be 
written  in  substance  and  in  form  as  he  presents  it,  declaring 
it  to  contain  his  last  will,  sa  demieres  volonte$J*  The  distinc- 
tion is  there  precisely  made;  the  testator  must  either  dictate 
the  win,  or  he  must  cause  it  to  be  written;  but  if  he  resorts  to 
the  latter  mode,  he  must,  as  he  presents  the  instrument,  de- 
clare that  it  contains  his  last  intentions. 

Such  is  the  doctrine  of  the  code;  and  it  is  to  be  regretted 
that  the  ruling  in  the  above-quoted  case  was  not  adhered  to 
in  the  caee  of  Bordelon  v.  Baron,  11  La.  Ann.  676,  subsequently 
decided  at  Alexandria.  In  the  latter,  the  court  held  a  dicta- 
tion to  be  always  indispensable  under  article  1568,  without 
even  noticing  the  exception  introduced  by  the  second  para- 
graph of  article  1575:  See  the  case  of  Graves  v.  OraveSj  10  Id. 
212. 

We  now  come  to  another  question,  somewhat  connected  with 
the  previous  discussion,  and  which  has  never  been  heretofore 
presented  to  our  courts. 

The  article  says  that  it  will  suffice  if  the  testator  causes  the 
will  to  bo  written  out  of  the  presence  of  the  witnesses,  and  it 
is  contended  that  although  the  instrument  be  in  all  other  re- 
spects regular,  if  it  has  been  written  in  their  presence,  it  is 
null  and  void  for  non-compliance,  in  this  respect,  with  the  let- 
ter and  spirit  of  the  law. 

This  doctrine  is  untenable.  A  will  cannot  be  annulled  on 
the  ground  that  all  the  formalitieB  were  carried  on  in  the 
presence  of  the  witnesses.  If  it  will  suffice  to  comply  with 
flome  formality  in  their  absence,  a  fortiori  in  their  presence. 
The  attendance  of  witnesses  is  intended  as  a  sanction  to  the 
proceedings,  and  cannot  invalidate  them  in  any  contingency: 
Civ.  Code,  1642. 

Six  witnesses  signed  the  will  of  Thomas  Prendergast,  de- 
ceased. By  their  testimony,  taken  down  for  the  homologation^ 
it  appeared  that  this  instrument*  which  the  testator  had  caused 
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to  be  written  by  one  of  the  subscribing  witnesses,  was  duly 
presented  as  such  with  the  required  declaration.  There  was. 
however,  a  conflict  in  the  testimony  of  the  same  witnesses, 
when  they  were  examined  during  the  trial  of  this  cause.  Three 
of  them,  however,  fully  corroborated  the  former  depositions 
upon  the  probate  of  the  will:  Code  Pr.  943. 

The  same  rules  of  evidence  apply  in  this  respect  as  in  other 
cases,  subject  to  the  exception  introduced  by  articles  1641  of ' 
the  civil  code,  and  933  of  the  code  practice;  and  the  weight  of 
evidence  is  left  to  the  appreciation  of  the  judge. 

There  is  sufficient  proof  in  the  record  that  the  testator  caused 
his  will  to  be  written  by  one  of  the  subscribing  witnesses,  and 
that  the  former  presented  the  instrument  to  them  as  his  last 
will,  declaring  that  it  contained  his  last  intentions.  The  ob- 
jections raised  to  its  validity  are  therefore  unfounded. 

Judgment  affirmed. 

Merrick,  C.  J.,  filed  a  dissenting  opinion. 


NuiroupATivB  Wtllb,  What  "NwcsaaAxr  to  Vaudrt  cm:  See  eztoM 
notes  to  i9yto  y.  i^sfiea,  20  AiiL  Dec.  44»  And  OKCftHe  y.  Omv  »  U.  S16-I2% 
also  Dufnqf  y.  Skeppoufx^  37  Id.  77. 

Whxn  TiSTATOR  HAS  Oaused  HIS  Wn.L  to  be  written,  whether  la  the 
preaenoe  of  witneeaee  or  in  their  absence,  and  haa  preeented  the  instnuMBt 
to  them,  declaring  that  it  oontaina  his  last  intentions,  this  is  a  full  oompli- 
anoe  with  article  1574  of  the  ciyil  code:  SuooesskM  qf  MorakBf  16  Ia.  Ajo, 
26S.  Such  presentation  and  dedaration  admit,  supply,  or  dispense  with 
formal  dictation:   Wood  y.  Roane^  85  Id.  S68^  both  citin|p  with  approval  tht 


Petebs  V.  New  Orleans,  Jaokson,  and  Great 

NOBTHEBN  EaILBOAD  GoMPANY. 
[ifi  Louisiana  Ahkual,  232.] 
RanBOAB  Ck>KPAirr  Unbbbtakdio  to  Travbpobt  Lnrs^rocK  Is  boond  Is 
famish  soitable  and  safe  cars,  and  is  responsible  for  any  loss  arising  fran 
a  neglect  of  duty  in  this  particnlar.  The  mere  presence  of  the  owner  of 
the  stock  does  not  lessen  this  responsibility,  as  the  can  an  naoMMfily 
under  the  control  of  the  agents  of  the  company. 

Thb  opinion  contains  the  facts. 

H.  Dwiean  and  P.  Childress^  for  the  plaintiff. 
MicM  and  JToonls,  for  the  defendants  and  appellants. 
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By  Court,  Msbbick,  C.  J.  This  suit  is  brought  to  recover 
damages  for  the  loss  of  forty-four  head  of  homed  cattle,  killed 
by  being  deprived  of  air  in  a  closed  car  during  their  transportar 
tion  from  Amite  city  to  New  Orleans,  on  the  railroad  of  de- 
fendants. 

It  appears  that  the  railroad  company  have  open  cars,  made 
expressly  for  transportation  of  cattle.  They  also  occasionally 
carry  them  in  what  are  called  box-cars,  but  it  is  customary  to 
leave  the  doors  of  such  cars  open,  and  to  secure  the  openings 
so  made  by  nailing  slats  across  the  same. 

The  company  carry  cattle  for  so  much  per  head;  if  the  con- 
signor or  owner  prefer,  they  hire  the  car  at  so  much  per  trip. 
If  the  latter  mode  (which  is  the  least  expensive)  is  adopted 
by  the  owner,  he  has  permission  to  put  on  the  car  as  many 
cattle  as  he  can,  provided  it  be  not,  in  the  opinion  of  the  con- 
ductor, overloaded,  and  he  travels  passage  free,  in  order  to 
take  care  of  the  cattle. 

The  day  before  the  cattle  were  shipped,  the  agent  at  Amite 
city  sent  to  the  master  of  transportation  in  New  Orleans  for 
cars  for  their  transportation.  Instead  of  sending  cattle-cars, 
box-cars  were  sent  to  Amite  city  for  that  purpose. 

The  plaintiff's  cattle,  by  the  assistance  of  his  hands  and 
those  belonging  to  the  defendants,  were  put  in  a  box-cur  on 
the  day  they  were  to  be  brought  to  New  Orleans.  The  plain- 
tiff offered  to  nail  slats  across  the  openings  of  the  doors,  but 
the  agent  of  the  company  objected  to  the  same,  as  he  said,  for 
want  of  time.  Some  discussion  then  took  place  as  to  the  dan- 
ger of  shutting  the  doors  of  the  cars,  but  the  agent,  being  of  the 
opinion  that  the  cattle  could  go  safely  to  the  next  station, 
locked  the  doors,  and  instructed  the  conductor  to  open  the  car 
at  the  next  station,  and  give  the  cattle  air,  or  they  would  die. 
When  the  train  arrived  at  Tickfaw,  the  next  station,  no  key 
could  be  found  with  which  to  open  the  doors;  and  it  proceeded 
to  Ponchatoula.  Here,  according  to  plaintiff's  witness  (to 
whose  testimony  credence  was  given  by  the  district  judge),  an 
attempt  was  made  to  force  open  the  doors  of  the  car  with  a  bar 
of  iron,  in  order  to  admit  air,  but  after  one  or  two  unsuccessful 
eflKnrts,  it  was  abandoned. 

The  conductor  says  he  offered  to  some  one  of  those  shipping 
cattle  that  trip  to  put  out  those  in  the  box-car  at  this  station, 
and  bring  them  to  the  city  the  next  day,  but  his  offer  was 
refosed. 

He  also  says  a  consultation  was  held  at  Frenier,  forty* 
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eight  miles  distant  from  Amite  city,  he  thinks,  with  the  plain- 
tiff and  a  Mr.  Woods,  and  it  was  concluded  not  to  open  the 
car.  At  this  time,  he  says,  judging  from  the  noise,  the  catQs 
were  ^'  fall  of  life."  But  he  is  partially  contradicted  by  the  wit- 
nesses Woods  and  Adams,  who  say  that  the  cattle  seemed  to 
be  dead  at  Ponchatoula,  and  they  heard  no  noise  from  them 
afterwards. 

On  the  arrival  of  the  train  in  the  city,  the  car  was  opened 
by  an  agent  of  the  company,  and  the  cattle  were  found  dead^ 
with  the  exception  of  three  or  four  calves. 

It  was  contended  in  the  lower  court  that  the  plaintiff  was 
the  charterer  of  the  car,  and  having  a  right  to  load  the  car  in 
his  own  way,  was  subject  to  the  risk  of  all  accidents  to  bii 
property  wldle  being  transported  by  the  company. 

It  appears  to  us,  however,  that  the  defendant  stood  in  the 
relation  of  the  common  carrier  to  the  plaintiff^  except  so  far 
as  that  relationship  had  been  modified  by  the  agreement  in 
this  case. 

The  defendant  undertook  to  transport  for  the  plaintiff  a  car- 
load of  live-stock,  for  the  sum  of  twenty-two  dollars  and  fifty 
cents  freight.  The  company  was  bound  to  furnish  a  suitable 
and  safe  car,  and  it  is  responsible  for  any  loss  arising  from  the 
neglect  of  duty  in  this  particular,  and  the  mere  presence  of  the 
owner  does  not  lessen  this  responsibility,  for  he  had  no  power 
over  the  train,  no  right  to  make  any  change  in  the  disposition 
of  the  cars,  which  were  necessarily  under  the  control  of  the 
agents  of  the  company:  See  1  Parsons  on  Maritime  Law,  122; 
Angell  on  Carriers,  Nos.  161,  162,  165. 

The  proof  shows  that  the  plaintiff  offered  to  nail  slats  across 
Ihe  doors,  byt  the  privilege  was  refused  him.  There  can, 
therefore,  be  no  pretense  for  the  assertion  that  the  plaintiff 
assumed  the  risk  of  the  transportation  of  his  cattle  in  the  box* 
car.     No  such  agreement  has  been  proved. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  oouit 
that  the  judgment  of  the  lower  court  be  affirmed,  with  costs. 


BiAnAOAB  CkkKPAKT,  T.TAwrr.rry  «■;  when  viidartikiDg  to  tnaiport  llT^ 
«took:  Q^Gmbaar.IMatul€te.J^E. 0^992  Am,l)ti^ mi  FomUr."^ 
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Fellows  v.  Stbameb  R  W.  Powell. 

[ifi  Louxsxaha  Ajuvbajl,  816.] 
ILunm  ov  Shif  ob  Othkb  Vxsskl  has  no  general  anthority,  as  ench,  to 
■gn  »  bill  of  lading  for  goods  which  are  not  pnt  on  board  the  Tessel. 
The  ownsn  of  the  yessel  are  not  therefore  responsible  to  parties  taking 
»  bin  of  lading  which  has  been  signed  hj  the  master  without  receiving 
the  goods  on  board. 

The  opinioii  states  the  facts. 

Molt  and  Frcaer^  for  the  plaintiff. 

Lu  and  MarVj  for  the  defendants  and  appellants. 

By  Court,  Lamb,  J.  The  plaintiff,  a  merchant  at  Camden, 
In  Arkansas,  instituted  this  suit  against  the  owners  of  the 
steamer  R.  W.  Powell,  to  recover  the  value  of  twelve  bales  of 
cotton,  which  he  alleges  he  shipped  on  board  said  boat  at  Cam- 
den, consigned  for  sale  to  Fellows  &  Co.,  of  this  city,  but  which 
were  not  delivered  to  the  consignees,  and  have  been  lost  to  him. 

It  appears  from  the  evidence  that  on  a  trip  of  the  R.  W. 
Powell  to  Camden,  the  clerk  of  the  boat,  being  at  the  counting- 
house  of  the  plaintiff,  signed  a  bill  of  lading  for  the  cotton 
which  at  the  time  had  not  been  delivered  on  board  the  boat, 
but  was  at  the  warehouse  of  £.  Hill  &  Co.  at  that  place,  with 
tiie  understanding  that  the  master  of  the  boat  would  land  at 
the  warehouse  and  take  on  board  the  cotton  for  which  the  bill 
of  lading  had  been  signed  and  delivered  to  the  plaintiff.  It 
further  appears  that  the  master  of  the  boat  landed  at  the  ware- 
house of  £.  Hill  &  Co.  in  the  night-time,  for  the  purpose  of 
taking  on  board  the  cotton;  but  that  it  could  not  be  found 
after  a  search  by  the  clerk  of  the  boat  and  by  the  shipping- 
clerk  of  E.  Hill  &  Co.  (a  large  quantity  of  cotton  being  at  the 
time  around  and  in  the  warehouse);  and  that  the  R.  W.  Pow- 
ell proceeded  on  her  trip  to  this  city  without  the  cotton.  And 
it  further  appears  that  within  a  few  days  afterwards  the  cotton 
was  destroyed  by  fire  in  the  warehouse  of  E.  HiU  &  Co. 

Upon  these  facts,  the  question  arises  whether  the  owners  of 
the  boat  are  liable  for  the  value  of  the  cotton,  on  the  bill  of 
lading  signed  and  delivered  to  the  plaintiff. 

The  master  of  the  boat  acted  through  his  clerk,  as  the  agent 
of  the  owners,  and  whether  they  are  bound  by  the  bill  of  lad- 
ing, depends  on  the  question  whether  the  master  had  authority 
to  bind  the  owners  for  the  delivery  of  the  cotton  before  it  was 
actually  delivered  to  him. 

It  has  been  held,  both  in  England  and  in  this  country,  that 


682        Nbw  Obleans  Canal  etc.  Co.  v.  Beabd.    [Louisiaiuu 

the  master  of  a  ship  or  other  vessel  has  no  general  authoritj, 
as  such,  to  sign  a  bill  of  lading  for  goods  which  are  not  put 
on  board  the  vessel;  and  that  for  the  want  of  such  authority, 
the  owners  of  the  ship  are  not  responsible  to  parties  taking  a 
biU  of  lading  which  has  been  signed  by  the  master  without 
receiving  the  goods  on  board:  See  Orant  v.  Norway ,  2  Eng. 
L.  &  Eq.  337;  Schooner  Freeman  v.  Buckingham^  18  How.  188. 

This  doctrine  meets  with  our  approval;  and  its  application 
to  this  case  defeats  the  plaintiff's  action. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed;  and  it  is 
now  ordered,  adjudged,  and  decreed  that  there  be  judgment 
in  favor  of  the  defendants,  with  costs  in  both  courts. 

VooRHiES,  J.,  did  not  sit  in  this  case. 


Bill  or  Lading  doxs  not  Estop  Ship-ownkb  from  iliowiiig  that  thflra 
was  no  goods  shipped:  See  extended  note  to  ChajndUr  y.  i^pra^iM,  38  Am. 
Deo.  410,  citing  the  principal  case;  see  also  Rowlejf  y.  Bigdow,  23  Id.  607; 
Farmerti'  etc  Bank  y.  Clutmplain  T,  Ch.,  56  Id.  68. 

The  principal  cask  is  cited  in  ffutU  A  McteoMlay  y.  MiatMpjpi  O.  B.  R. 
Co.,  29  La.  Ann.  454,  to  the  point  that  the  master  of  a  yeosel  cannot  biad 
the  owner  by  signing  biUs  of  lading,  nnless  the  goods  are  aotoaSj  detirsnd 
«r  pat  on  board. 


New    Orleans    Ganax    and     Banking    Co.   m 
Beaed — Mes.  Klein,  Inteevenoil 

ri6  Louisiana  Ammual,  84&.J 

iNTiByKNOBS  HAyiNO  DiRBOT  Leqal  Intkkbst  in  the  snooess  of  defendinik 
in  defeating  plaintiff's  suit  by  attachment,  haye  the  ri^t  to  join  in  all 
defenses  pleaded  by  defendants  curator  ad  hoc,  including  the  plea  of  pr^ 
scription  when  defendant  is  insolvent. 

Chanqi  op  Residenos,  Openlt  and  Pubuolt  Hadb  from  one  part  or  state 
of  oar  common  oonntry  to  that  of  another,  cannot  be  oonaidsred  aa 
act  on  the  part  of  the  debtor  which  sospenda  prescription,  and  crestH 
a  proper  case  for  the  application  of  the  maxim.  Contra  nom  valenitm  agm$ 
non  currU  frtacriptio;  and  the  fact  of  his  pecuniary  embamaBnent^  at 
the  time  of  such  remoyal,  does  not  per  «e  yary  the  oaaa. 

Thb  opinion  states  the  facts. 
HyamSy  Labatt^  and  JonaSy  for  the  plaintiff. 
McPheeterSy  for  the  intervenor  and  appellant. 
Flower  J  for  the  curator  ad  hoc. 
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By  Court,  Land,  J.  This  suit  was  commenced  by  attach- 
ment on  the  tenth  of  March,  1860,  against  the  defendant  on 
two  promissory  notes  which  became  due  and  exigible  in  the 
year  1849.  The  defendant  being  a  non-resident,  a  curator  ad 
hoc  was  appointed  by  the  court  to  represent  him  in  the  de- 
fense of  the  suit;  and  he  pleaded  to  the  action  a  general  denial, 
and  the  prescription  of  five  years. 

Afterwards,  the  Louisiana  State  Bank  and  one  Esther  Klein 
filed  separate  interventions  in  the  suit,  and  joined  the  curator 
ad  hoe  in  his  defense  to  the  action,  on  the  grounds  that  they 
were  the  judgment  creditors  of  the  defendant,  and  had  an  in- 
terest in  defeating  the  plaintiff's  demand,  for  the  reason  that 
the  defendant  was  insolvent,  and  had  no  other  property  except 
that  seized  by  the  sheriff  under  the  writ  of  attachment  sued 
out  by  the  plaintiff;  and  in  their  separate  interventions  prayed 
that  the  plaintiff's  claim  be  rejected,  and  that  their  judgments 
be  satisfied  by  preference  out  of  the  proceeds  of  the  property 
seized  by  the  sheriff  under  the  plaintiff's  writ  of  attachment. 

To  the  interventions  thus  filed,  the  plaintiff  excepted,  on 
the  ground  that  the  interveners  had  no  such  direct  interest  in 
the  property  seized,  either  as  owners  or  creditors  by  mortgage 
or  privilege,  or  otherwise,  as  authorized  an  interference  on 
their  part  in  the  suit  by  way  of  intervention. 

The  plaintiff's  exception  was  sustained,  and  the  interven- 
tions were  dismissed.  The  plea  of  prescription  was  held  to  be 
no  bar  to  the  action  on  the  evidence  adduced;  and  judgment 
was  rendered  against  the  defendant  on  the  promissory  note, 
with  recognition  of  privilege  on  the  property  attached. 

The  first  question  for  our  decision  is,  whether  the  exception 
to  the  interventions  was  properly  sustained.  The  code  of  prac- 
tice declares  an  intervention  to  be  a  demand  by  which  a  third 
person  requires  to  be  permitted  to  become  a  party  in  a  suit 
between  other  persons,  either  by  joining  the  plaintiff  in  claim- 
ing the  same  thing,  or  something  connected  with  it,  or  by 
uniting  with  the  defendant  in  resisting  the  claims  of  the 
plaintiff;  and  it  further  declares  that  in  order  to  be  entitled 
to  intervene,  it  is  enough  to  have  an  interest  in  the  success  of 
either  of  the  parties  to  the  suit:  See  arts.  389,  390. 

Whether  the  exception  was  properly  sustained  depends  upon 
the  question  whether  the  intervenors  had  a  direct  and  legal  in- 
terest in  the  success  of  the  defendant  in  defeating  the  plain- 
tiff's suit  by  attachment. 

The  exception  admitted  the  truth  of  the  allegations  oon- 
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The  judgment  of  the  lower  court  on  the  exception  to  the 
intervention  of  the  Louisiana  State  Bank  cannot  be  disturbed, 
for  the  reason  the  bank  has  not  appealed;  and  as  Mrs.  Klem, 
who  has  appealed,  merely  joined  the  defendant  in  the  defense 
of  the  action,  a  judgment  in  his  favor  disposes  of  her  inte^ 
vention,  and  she  is  left  to  pursue  her  remedy  against  the 
property  of  the  defendant  seized  under  the  execution  issued 
on  her  judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  dismissing  the  intervention  filed  in 
this  case  by  Mrs.  Klein  be  reversed;  and  it  is  further  ordered, 
adjudged,  and  decreed  that  the  judgment  of  the  lower  court,  in 
favor  of  the  plaintiff  on  the  merits  of  the  case,  be  avoided  and 
reversed;  and  it  is  now  ordered,  adjudged,  and  decreed  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in 
both  courts. 

VooBHiEs,  J.,  absent. 

Ihtibvshobs,  Riobtb  of,  and  what  interest  moat  ham  in  matter  in  litig^ 
tion:  See  Brown  t.  Saml,  16  Am.  Deo.  175,  and  aztendad  note  177;  Earn  ▼. 
roieano  Water  Co.,  73  LL  660^  and  note  573. 


Heibs    op    David  v.   City    op   New    Orlban& 
LivAUDAis  V.  City  op  New  Orleans. 

[la  LouinAiTA  AmruAL,  401] 

IxTKNnoN  TO  DxDiOATS  TO  PuBUO  UsB  must  be  signified  in  a  mannw  aol 
liable  to  doubt  or  misconBtniction,  by  something  more  than  symboli  of 
uncertain  im^rt  or  fancifol  adornments  with  which  it  has  plessad  s 
draughtsman  to  decorate  a  plan  of  property. 

Bulb  iob  TxsmNO  Dxdioation  to  Poblxo  Usa,  to  be  inferred  from  a  pUs, 
is,  that  words  indioatlTe  of  an  intention  to  give  should  be  found  on  ths 
plan,  in  order  to  clothe  it  with  such  an  effect^  and  moreoTar,  that  ths 
public  should  have  accepted  the  dedication  by  using  the  groond  for 
the  purposes  indicated. 

IH  DXDIOATDf O  LaKD  TO  PUBLIO  USB,  No  PaBXIOULAB  FoBM  OB  CkBDC05T 

is  necessary.  All  that  is  required  is  the  assent  of  the  owner  of  the  land, 
and  the  fact  of  its  being  uaed  for  the  purposes  intended  by  the  appropria- 
tion. 

Dbdxoation  to  Pubuo  Usb  ab  Hiohwat  is  not  fulfilled  by  conTerting  tht 
land  into  a  site  for  a  market. 

Habxxt-housb  is  not  NBOBSSABn.T  PvBUO  Pbopbrtt,  but  may  be  the  nb- 
ject  of  private  ownership. 

Dedication  to  Public  Use  is  not  established  where  naither  sn  crigiail 
grant,  nor  any  act  of  plaintifb  or  of  their  grantoni  equivalent  to  '\  graa^ 
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of  the  locMi  l»  qma,  for  a  public  highway,  is  proved,  and  the  aasent  «f  the 
owner  of  the  land,  and  its  aooeptance  and  nae  for  the  porpoees  of  the  dedi- 
cation, is  not  shown. 

Thb  opinion  states  the  facts. 

P.  Saule  and  J.  Seghers^  for  the  plaintiffs. 

/.  /.  Michel  and  VUlere^  for  the  defendants  and  appellants. 

By  Court,  Buchanan,  J.  In  the  year  1807,  Livaudais  and 
Robin,  owners  of  two  adjoining  tracts  of  land  above  the  city  of 
New  Orleans,  fronting  on  the  Mississippi  river,  laid  out  their 
land  into  squares  of  town  lots,  intersected  by  streets,  under  the 
name  of  Faubourg-of-the- Annunciation,  and  offered  the  lots  for 
sale,  according  to  a  plan  made  by  Lafon,  a  civil  engineer, 
deposited  in  the  office  of  a  notary  public,  with  an  act  of  deposit 
signed  by  them.  The  land  embraced  in  this  plan  now  con- 
stitutes a  portion  of  the  first  district  of  the  city  of  New  Orleans. 
The  plaintiffs  in  these  two  consolidated  suits  are  the  heirs  of 
the  original  proprietors  of  the  Faubourg  Annunciation,  Livau- 
dais  and  Robin,  and  bring  their  petitory  actions  against  the 
city,  claiming  two  portions  of  ground  of  one  hundred  and 
twenty  feet  square  each,  situated  the  one  in  square  93  and  the 
other  in  square  94,  of  Lafon's  plan  of  the  Faubourg,  at  toe 
junction  of  Melpomene  street  and  Dryades  avenue  (Cours  des 
Dryades).  Those  portions  of  ground  have  been  taken  posses- 
sion of  by  the  city,  which  has  erected  a  market-house  upon  the 
same,  bom  which  it  derives  a  considerable  revenue. 

The  defendant  pleads  in  defense  of  the  action,  that  the  prop- 
«rty  claimed  by  plaintiffs  is  a  public  place,  and  part  of  a  pub- 
lic highway;  that  the  same  was  so  designated  in  the  original 
plan  of  the  Faubourg;  and  by  the  acts  of  those  under  whom 
the  plaintiffs  claim  title,  the  same  was  dedicated  to  public  use 
forever. 

It  was  admitted  on  trial  that  the  capacity  of  petitioners  and 
their  titles  are  as  recited  in  the  petition.  It  was  also  admitted 
that,  on  the  property  in  dispute,  there  exists  a  public  market; 
that  said  market  was  built  by  Patrick  Irwin,  by  agreement 
with  the  Second  Municipality;  that  the  agreement  was,  that 
Irwin  was  to  enjoy  the  revenue  of  said  market  for  eight  years, 
at  the  expiration  of  which  time  he  should  deliver  the  market 
to  the  corporation,  upon  receiving  one  half  of  his  original 
expenditure  for  the  construction  of  the  market;  that  this  term 
has  expired;  that  the  city  paid  Mr.  Irwin  eight  thousand  dol- 
lars, or  thereabout;  and  that  plaintiffs  notified  the  Second 
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Municipality,  at  the  time  the  market  was  erected,  of  their 
claim  to  be  proprietors  of  the  property  now  in  dispute. 

Under  these  pleadings  and  admissions,  it  is  seen  that  the 
question  is  purely  and  simply  one  of  dedication  to  public  nse^ 
as  a  highway  or  street  The  evidence  of  such  dedication  i» 
supposed,  by  defendant's  counsel,  to  be  found  in  certain  dota 
or  points,  which,  on  Lafon's  plan,  extend  in  two  parallel 
rows  along  the  east  side  of  Dryades  avenue,  until  they  reach^ 
severally,  a  point  in  the  squares  93  and  94,  one  hundred  and 
twenty  feet  distant  from  Melpomene  street;  where  the  said 
row  of  dots  diverge  at  right  angles  from  the  general  line  of 
Dryades  avenue,  to  a  distance  of  one  hundred  and  twenty  feet; 
and  then,  turning  again  at  right  angles,  strike  Melpomene 
street  at  the  distance  of  one  hundred  and  twenty  feet  from 
Dryades  avenue.  No  words  written  upon  the  plan  indicate  the 
meaning  of  these  recesses  of  one  hundred  and  twenty  feet 
square,  in  the  adjacent  corners  of  squares  93  and  94.  Those 
recesses  lie  without  the  general  line  of  the  street  upon  which 
ij3  written  in  the  plan  "Cours  des  Dryades." 

Two  civil  engineers  have  been  offered  by  defendants  as  wit- 
nesses to  explain  the  meaning  of  the  plan  of  Lafon,  in  reference 
to  the  dedication  alleged.  Those  witnesses  differ  in  their 
interpretation  of  the  plan.  One  of  them,  L.  H.  Pili^,  the  city 
surveyor,  testifies  that  "he  considers  the  piece  of  ground  oq 
which  the  market  is  built  as  part  of  Dryades  street,  for  the 
reason  that  on  Dryades  street  there  are  points  indicating  trees, 
and  that  that  line  of  trees  continued  all  around  this  piece  of 
ground." 

^'His  opinion  is,  that  the  piece  of  ground  on  which  the 
market  Ues  is  part  of  the  Cours  des  Dryades,  and  of  Mel- 
pomene street." 

The  other  engineer,  Mr.  Buisson,  "being  asked  if,  frx)m  the 
plan  before  them,  he  could  consider  the  space  on  which  is  built 
the  Dryades  market  as  being  included  in  the  Cours  des  Dry- 
ades, answered,  'There  is  no  such  designation  on  the  plan.'"' 
"  This  piece  of  ground  is  not  indicated  on  the  plan  as  a  public 
place,  for  want  of  the  indications  which  the  others  have.*^ 
(The  witness  had  previously  stated  that  there  are  but  two  publie 
squares  marked  on  the  plan — ^the  Place  de  I'AnnonciatioE^ 
and  the  Place  du  March^.) 

"  Being  asked  if,  by  examining  the  plan,  he  could  not  de- 
clare that  that  portion  of  ground  on  which  the  market  is  buill 
is  not  a  portion  of  the  Cours  des  Dryades,  he  answered,  'There 
iM  no  indication  that  it  is.'" 
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In  this  conflict  of  the  opinions  of  professional  draughtsmen 
«nd  surveyors,  it  would,  we  think,  be  unsafe  to  infer  an  intention 
on  the  part  of  the  authors  of  the  plan  of  the  Faubourg  Annuncia* 
tion  to  create  a  public  place  at  the  junction  of  Melpomene  and 
Drjades  streets,  composed  of  fractions  of  the  adjacent  squares 
numbers  93  and  94,  from  the  sole  fact  that  a  line  of  dots,  prob- 
ably representing  trees,  is  depicted  on  the  plan,  as  retreating 
from  the  general  course  of  Dryades  street  at  this  particular 
point.  The  authorities  upon  the  question  of  dedication  of 
indiyidual  property  to  public  use  seem  to  require  something 
more  definite  and  precise  than  the  proof  of  dedication  offered 
by  the  defendant  in  this  case. 

In  another  case  of  a  similar  character  to  this,  growing  out 
of  the  same  plan  of  Lafon,  Judge  Martin  held  that  evidence 
was  inadmissible  to  show  the  meaning  attached  by  Livaudais 
to  a  word  written  upon  this  plan  (''Colis^e"),  which  was 
claimed  as  evidencing  a  dedication  to  pul)lic  use.  But  in  the 
present  case,  no  words  are  written  upon  that  portion  of  the 
plan  which  represents  the  land  now  in  dispute.  That  land  is 
certainly  out  of  the  general  lines  of  any  street.  It  is  not  desig- 
nated as  a  public  square,  or  place;  but  we  are  called  upon  to 
declare  it  to  be  such,  upon  the  strength  of  an  ornamental  bor- 
der of  dots  or  points,  which  may  or  may  not  have  been  in- 
tended to  designate  trees;  for  this  is  entirely  conjectural,  there 
being  no  evidence  to  show  the  meaning  of  the  author  of  the 
plan;  even  supposing  that  such  evidence  could  have  been 
admitted  under  the  ruling  of  Judge  Martin,  in  the  case  of  ' 
Livaudais  v.  Municipality  No.  £,  16  La.  509,  above  quoted. 
In  the  same  case,  page  618,  the  court  says: 

'*  There  is  no  evidence  of  the  alleged  dedication,  out  of  the 
plan  in  this  case;  and  none  in  the  plan,  out  of  the  word  'Col- 
isium.'  In  this  same  plan  is  marked  a  locus  publicuSy  called 
La  place  de  I'Annonciation,  in  the  middle  of  which  is  a  spot 
designated  as  a  place  for  a  church." 

The  doctrine  of  the  case  quoted  evidently  is,  that  the  inten- 
tion to  dedicate  to  public  use  must  be  signified  in  a  manner 
not  liable  to  doubter  misconstruction,  by  something  more  than 
symbols  of  uncertain  import  or  fanciful  adornments  with  which 
it  has  pleased  a  draughtsman  to  decorate  a  plan  of  property. 
Nemo  pre9umitur  donare. 

Again,  in  the  great  case  of  Municipality  No.  2  v.  Orleans 
Cotton-press  Company^  18  La.  244  [36  Am.  Dec.  624],  the  organ 
if  the  majority  of  the  court,  in  the  decision  rendered,  laid 
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down  a  clear  and  preeise  role  for  testing  a  dedication  to  public 
use,  to  be  inferred  from  a  plan.  The  court  held  that  word* 
indicative  of  an  intention  to  give  should  be  found  on  the  plan, 
in  order  to  clothe  it  with  such  an  effect;  and  moreover,  thai 
the  public  should  have  accepted  the  dedication  by  using  the 
ground  for  the  purposes  indicated.  The  court  assumed  that 
words  of  dedication  must  have  been  used  in  the  plan  which 
was  the  subject  of  the  decision  of  the  supreme  court  of  the 
United  States,  in  Cineirvnati  v.  WhiUj  6  Pet  432,  and  quoted 
with  approbation  the  following  decision  in  that  case: 

"  No  particular  form  or  ceremony  is  necessary  in  the  dedi- 
cation of  land  to  public  use.  All  that  is  required  is  the  assent 
of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for 
the  purposes  intended  by  the  appropriation." 

Having  examined  already  the  form  of  the  inferential  grant 
or  dedication  in  this  case,  let  us  next  inquire  what  are  the 
facts  disclosed  by  the  record  in  relation  to  the  two  essentials, 
under  the  high  authorities  just  quoted:  1.  The  assent  of  the 
owner  of  the  land;  2.  The  acceptance  and  use  by  the  public 
according  to  the  purposes  of  the  dedication.  Upon  the  first 
point,  it  is  admitted  of  record,  that  simultaneously  with  the 
first  move  on  the  part  of  the  city  authorities  towards  taking 
possession  of  the  land  in  controversy,  they  were  warned  by  the 
plaintiffs  that  the  latter  claimed  tiie  land  as  their  property. 
And  against  this,  there  is  no  offer  to  show,  as  was  done  in  the 
case  of  Sarpy  v.  Municipality  No.  2j  9  La.  Ann.  597  [61  Am. 
Dec.  221],  that  the  plaintiffs,  or  the  authors  Of  their  tiUe,  had 
sold  lots  bounded  by  these  premises  as  ^  public  place. 

Upon  the  second  point,  there  is  no  evidence  that  defendants 
ever  used  the  premises  in  contest  as  a  public  highway,  the 
purpose  to  which  their  answer  alleges  that  they  were  dedi- 
cated. On  the  contrary,  the  first  use  made  of  this  land  was  to 
lease  it  to  an  individual  for  the  purpose  of  building  a  market- 
house,  of  which  the  emoluments  were  received  by  the  lessee 
during  the  term  of  the  lease,  and  subsequentiy  by  the  corpo- 
ration as  a  branch  of  its  revenues.  A  dedication  to  public  use 
as  a  highway  was  surely  not  fulfilled  by  converting  this  land 
into  a  site  for  a  market. 

In  two  cases,  David  v.  MvAMcipalUy  No.  f ,  decided  in  De- 
cember, 1853,  and  not  reported,  and  in  Heirs  of  OuiUoite  v. 
City  of  New  Orleans^  decided  in  November,  1856,  also  not  re- 
ported, it  was  expressly  held  that  a  market-house  is  not  neces- 
sarily public  property,  but  may  be  the  object  of  indiTidoal 
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ownership.  It  is  a  place  to  which  the  public  have  free  admich 
flion  for  the  porpoee  of  purchasing  provisions.  But  the  right 
of  selling  them  is  not  free  to  the  public  at  large.  That  right 
is  usually  reserved  to  a  limited  number,  for  a  rent  paid. 

So  far  from  being  a  public  place,  a  market  may  be  one  of 
the  most  profitable  investments  for  capital,  if  we  may  judge 
from  the  market  erected  on  this  very  land — a  market  which 
cost  the  city,  as  the  evidence  shows,  eight  thousand  dollars, 
and  is  now  farmed  out  by  the  city  at  twelve  thousand  five 
hundred  dollars  a  year. 

The  original  ownership  of  the  land  being  established,  and 
admitted  to  have  been  in  the  plaintifis,  it  was  incumbent  on 
defendant  to  show  that  such  ownership  had  been  divested. 
This  he  has  failed  to  do.  The  proof  does  not  make  out  either 
an  original  grant,  or  any  act  of  plaintifis  or  of  their  authors 
equivalent  to  a  grant,  of  the  locus  in  qibo  for  a  public  highway; 
neither  is  the  assent  of  the  owner  of  the  land  proved,  nor  the 
acceptance  and  use  by  the  city  for  the  purposes  of  the  dedica- 
tion pleaded  by  them.  We  therefore  conclude  that  the  evi- 
dence is  insufficient  to  show  the  dedication;  and  were  this 
otherwise,  the  city  forfeited  the  same  by  misuser. 

Judgment  affirmed,  with  costs. 

HxBBicK,  C.  J.|  filed  a  dissenting  opinion. 


What  d  Suffhiuuit  Evmsr gi  of  owner's  intentioii  to  make  dedioation* 
frvn  plana  fnrniahed  and  acta  done:  Sarpy  ▼.  MunidpaHtjf  No,  f,  61  Am. 
Deo.  221,  and  note  228. 

AoasFTAKOi  OF  DiDiCATiOH  may  be  preaomed  from  facts  and  eircanutanoee: 
Ook  T.  Sprwoi,  66  Am.  Dec  696,  and  note  702;  IfM§  ▼.  Lowell,  31  Id.  145. 

To  ErvaoT  Didiqatioh,  no  particular  form  or  ceremony  is  neceeaaryi 
Dummer  t.  BtUctmm  qf  Jermy  City,  40  Am.  Dec  213;  CoU  t.  Sprawl,  66  Id. 
696,  and  notes  to  these  cases.  All  that  is  required  is  the  assent  of  the  owner 
of  the  land,  and  the  fact  of  its  being  nsed  for  the  public  purposes  intended  by 
lbs  appropriation:  Bectary.  HarU,  41  Id.  660;  Ftdb v.  Mayor  etc  <^  Viekaburg, 
SI  LL  167)  Warrem  t.  PntUeia  etc  qf  Jaekmrnrilk,  68  Id.  610^  anrt  aotea  t# 
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Inhabitants  of  Beadfibld  v.  SnAVBBi 

(60MAnra.M.] 

TxRDior  WILL  HOT  BS  Skt  aswm  merely  beoanee  eridnoe  on  qneilian  h^ 
mitfced  to  the  jniy  is  not  in  harmony  one  portion  with  another. 

fivxBTT  Who  Siom  Town  Oolubotob's  Bond  on  OoNDinoN  tbat  It  nuu 
BN  SiONMD  BT  All  whoio  names  have  been  aooepted  by  the  town  aa  me' 
tiea,  otherwise  the  bond  should  not  be  delivered,  will  not  be  liable  m 
■nob  bond,  if  all  do  not  sign  it^  unless  he  snbeequently  waivea  tiia  eoodip 
tion.  Bat  if  without  such  oondition  he  signs  the  bond  to  indemnij^  the 
town,  and  the  bond  is  left  to  be  deliyered  and  need  for  that  pnipoes^  sad 
is  so  delivered,  he  will  be  bound,  notwithstanding  he  may  have  eapeoted 
when  he  signed  it  that  all  whose  names  were  aooepted  by  the  town  wcnU 
beoome  soreties. 

Pastt  Exxootino  iNaiBUMXNT  Cbxatxno  TiTAiffT.nT  n  Obihnaxilt  Pb» 
mmxD  TO  Enow  rra  Contknts,  if  no  fraud  is  practioed  upon  him. 

In  Subbtt  Signs  Bond  on  Colleoiok  aitxr  Bbasitbb  on  Onn  on  Namb 
aooepted  as  sureties  by  the  town,  it  is  immaterial  whether  he  knew  d 
such  erasure  or  not,  if  he  did  not  annex  to  his  signing  the  oondition  thai 
the  bond  was  not  to  be  delivered  until  all  those  aooepted  by  the  torn 
should  sign. 

Vbolnot  or  Town  OmoiBS  to  Ennobgb  OoLLBonoN  or  Tazbb^  and  theii 
payment  over  by  the  collector,  or  to  take  the  tax  bills  from  him,  doss 
not  release  the  sureties  on  his  o£Seial  bond. 

Whxbx  Columtob  nob  Two  Suooxasivx  Ybabs  PioTBi  lo  bb  Doauueb 
at  the  end  of  the  second  year,  he  had  the  ri|^t  at  the  time  he  made  pa]^ 
ments  to  the  town  to  have  appropriated  them  to  either  year;  if  he  thsn 
failed  to  have  them  appropriated,  the  town  might  have  had  them  ^pro- 
priated  as  they  desired;  but  if  neither  party  made  any  appropriation,  the 
law  will  appropriate  such  payments  to  the  oldest  debts^  althooj^  hy  so 
doing  the  whole  defioit  be  made  to  fall  on  the  seoond  year. 

WhBBX    CtoLLBOIOB    NOB    TwO   SuOOEflSIVB  YXABS,  AND   SUBBXHi   ON   BB 

Bond  for  the  second  year  of  his  term  of  office^  are  snad  lor  aa  alkgsd 
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dalaaU  of  mioii  ooUeotor,  it  note  upon  tUe  defondantB  to  thaw  what  part 
of  the  deficit  belonged  to  eooh  Toer. 
yfff  Aw»  lliia  BT  Clxbx  in  Frbtabtwo  Blank  Vibdiot  iob  Jubt  in  tlio 
ohzietiHi  neme  of  one  of  the  dirfendiiti  maj  be  ooneoted  b j  the  oout 
after  the  retain  of  the  rerdiot^  ao  aa  to  make  it  oonf osm  to  the  writ  aad 
other  p^^eca  in  the  oaae^  the  jutj  being  pioaent»  and  approving  the  Te»- 
dict  aa  amended. 

AcTion  on  the  bond  of  Henry  J.  Shaver,  collector  of  taxea  in 
tiie  town  of  Beadfield  for  the  year  1867,  as  principali  and  Aaa 
Oile  and  others  as  sureties.  When  the  case  was  given  to  the 
jury,  the  clerk  gave  them  a  blank  verdict  in  which  was  written 
at  ibe  beginning,  '' Inhabitants  of  Readfield  v.  William  J. 
Shaver  et  als.''  The  jury  were  in  their  room  when  the  court 
adjourned,  and  they  sealed  up  their  verdict,  and  handed  it 
into  court  the  next  morning.  Before  they  left  their  seats  the 
clerk  discovered  the  error,  and  the  court  allowed  the  verdict  to 
be  amended  by  striking  out  the  word  "William''  and  inserting 
**  Henry,"  this  being  in  conformity  with  the  writ  and  docket. 
The  jury,  before  separating,  again  affirmed  the  verdict  as 
amended.    The  other  facts  are  stated  in  the  opinion. 

VoB6  and  Voae^  for  the  plaintiffs. 
J.  Baker  J  for  the  defendants. 

By  Court,  Tennst,  C.  J.  This  suit  is  upon  a  sealed  instru- 
ment, purporting  to  be  the  official  bond  of  Henry  J.  Shaver, 
as  the  collector  of  taxes  of  the  town  of  Beadfield  for  the 
municipal  year  1867,  and  his  sureties.  The  sureties  deny 
their  liability,  on  the  ground  that  they  consented  to  be  the 
sureties  of  the  collector  solely  on  the  condition  that  the  bond 
should  be  executed  by  those  whose  names  appear  thereon, 
together  with  Moses  Whittier,  who  refused  to  become  a  party, 
after  his  name  had  been  inserted  in  the  body  of  the  bond  by 
the  scrivener  who  drew  the  instrument,  the  said  Whittier  and 
the  other  persons  whose  names  were  inserted  having  been 
deemed  sufficient  by  the  town,  expressed  by  a  vote  in  open 
town  meeting. 

Evidence  was  introduced  to  show  that  after  the  principal 
and  three  of  the  sureties  had  signed  their  names,  on  its  being 
asoertained  that  Whittier  declined  to  place  his  name  upon  the 
bond  as  a  surety,  his  name  was  erased  from  the  body  thereof, 
and  subsequently  the  other  sureties  added  their  signatures. 

The  great  questions  in  the  case  were  whether  the  sureties, 
who  executed  the  bond  before  the  erasure  of  the  name  of 
Whittier,  had  consented  to  be  holden  by  word  or  act,  or  both| 
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after  they  had  been  informed  that  he  had  refused  to  becoms 
a  surety;  and  whether  those  who  affixed  their  names  to  the 
instroment  afterwards  did  it  under  such  circumstances  as  to 
render  them  liable;  and  also,  whether  the  bond,  if  executed  so 
that  the  obligors  could  zoake  no  objection  to  the  execution,  had 
been  approved  by  the  selectmen,  according  to  law,  and  deliy- 
ered  so  as  to  become  effectual.  The  evidence  on  these  ques- 
tions was  not  in  harmony  one  portion  with  another.  But 
under  the  instructions  given  to  the  jury  by  the  presiding  judgOi 
a  verdict  was  rendered  for  the  plaintiffs,  which  is  sought  to  be 
vacated  on  a  motion,  because  it  was  against  the  evidence  ad- 
duced, and  for  other  reasons  stated  in  the  motion.  The  con- 
clusion of  the  court  is,  that  the  verdict  cannot  be  disturbed  on 
the  motion,  consistently  with  the  principles  well  settled  appli- 
cable to  the  facts  of  the  case. 

The  question  is  then  presented,  whether  the  court  erred  in 
any  of  the  rules  of  law  which  it  stated  to  the  jury,  or  whether 
it  erroneously  withheld  any  instructions  which  were  requested 
by  the  defendants  to  be  given  to  the  jury,  in  matters  of  law. 

The  counsel  in  defense  requested  that  twelve  instructions, 
reduced  to  writing,  should  be  given  to  the  jury;  five  of  which, 
the  first,  third,  fourth,  fifth,  and  seventh,  were  given  as  re- 
quested; the  others  were  refused,  given  with  qualifications,  or 
were  embraced  in  the  general  instructions. 

The  second  requested  instruction  was,  "that  to  constitute 
such  a  waiver  of  the  condition  [that  all  whose  names  were 
in  the  body  of  the  bond  should  execute  it  according  to 
the  evideuce,  which  was  not  in  controversy],  the  party  must 
be  informed  that  Whittier  was  not  to  sign;  and  consent 
that  it  should  be  delivered  as  his  bond  without  his  name." 
This  request  assumes  that  the  party  could  be  legally  holden 
only  by  express  consent,  given  upon  information,  that  the  one 
whose  name  was  erased  was  not  to  become  a  surety.  The 
general  instructions  were  substantially  as  follows:  That  if  any 
or  all  of  the  sureties  whose  names  were  on  the  bond  placed 
them  there  with  the  condition  before  stated,  and  that  the  bond 
should  not  be  delivered  without  the  fulfillment  of  that  condi- 
tion, it  would  not  be  binding  on  them,  unless  they  waived 
that  condition  subsequently.  But  if  they  signed  the  bond 
without  any  condition,  but  for  the  purpose  of  indemnifying 
the  town  for  any  omission  of  official  duty  of  the  principal,  and 
the  bond  was  left  to  be  delivered  and  used  for  the  purpose  for 
which  it  was  signed,  and  it  was  so  delivered,  the  delivery 
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would  be  yalid  and  the  dgners  would  be  bound,  notwithetand- 
ing  at  the  time  of  its  execution  they  might  have  expected 
that  all  who  were  accepted  by  a  vote  of  the  town  would  be* 
oome  sureties  on  the  bond.  These  instructions  are  more  com* 
prehensiye  than  the  one  requested,  which  we  are  considering, 
and  were  not  objectionable;  and  were  all  under  the  request  to 
which  defendants  were  entitled. 

The  last  instruction  requested  had  relation  to  the  ezecutioa 
of  the  bond  by  those  who  affixed  their  names  thereto,  after  the 
erasure  of  the  name  of  Whittier  in  the  body  thereof,  and  was: 
^  If  any  of  the  sureties  signed  the  bond  in  pursuance  of  the 
agreement  made  at  the  town  meeting,  after  the  erasure  of 
Whittier's  name,  but  without  knowing  it,  or  knowing  that  he 
was  not  to  sign,  and  at  the  time  of  signing  annexed  the  con** 
dition  that  it  should  not  be  delivered  without  all  signed  whose 
names  were  accepted  by  the  town,  they  would  not  be  held." 
This  instruction  was  not  given. 

When  a  party  executes  an  instrument,  which,  from  its 
terms,  creates  a  liability,  he  is  ordinarily  supposed  to  know 
its  contents  and  everything  apparent  upon  it,  and  affected 
accordingly,  if  no  fraud  was  practiced  upon  him,  which  in 
this  case  is  not  pretended.  But  whether  a  surety  in  fact  signed 
the  bond  after  the  erasure,  or  a  knowledge  that  Whittier  was 
not  to  sign,  or  otherwise,  is  a  question  wholly  immaterial  un- 
der this  request,  as  the  general  instructions  to  which  we  have 
referred  embrace  the  case  supposed,  whether  this  knowledge 
existed  or  not;  and  the  liability  was  made  to  depend  upon 
the  fSEu;t  that  the  sureties  who  signed  did  not  annex  the  con- 
dition that  the  bond  was  not  to  be  delivered  till  it  was  signed 
by  all  whose  names  were  on  the  list  accepted  by  the  town. 

The  sixth  and  seventh  instructions  requested  were  not  given 
in  the  terms  of  the  request,  but  were  in  substance  a  compli- 
ance therewith. 

The  eighth  and  ninth  instructions  requested  that  if  the  jury 
find  that  the  officers  of  the  town  neglected  to  enforce  a  collec- 
tion of  the  taxes,  and  the  paying  over  the  money  on  the  part 
of  Shaver,  to  October  23,  1858,  or  to  take  the  tax  bills  from 
him,  this  would  be  such  laches  on  the  part  of  the  town  as 
would  release  the  sureties  from  all  liabilities  for  defalcation 
subsequent  to  the  time  when  said  officers  were  legally  required 
to  do  so.  And  that  that  time  was  when  the  year  was  out, 
March,  1858.  Such  instructions  have  no  statute  or  oommon* 
law  principle  for  their  Kupport 
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after  they  had  been  informed  that  he  had  refused  to  become 
a  surety;  and  whether  those  who  affixed  their  names  to  tfao 
instniment  afterwards  did  it  under  such  drcumstancee  as  to 
render  them  liable;  and  also,  whether  the  bond,  if  executed  ao 
that  the  obligors  could  zoake  no  objection  to  the  execution,  had 
been  approved  by  the  selectmen,  according  to  law,  and  deliT- 
ered  so  as  to  become  effectuaL  The  evidence  on  these  quee* 
tions  was  not  in  harmony  one  portion  with  another.  But 
under  the  instructions  given  to  the  jury  by  the  presiding  judge, 
a  verdict  was  rendered  for  the  plaintiffs,  which  is  sought  to  be 
vacated  on  a  motion,  because  it  was  against  the  evidence  ad- 
duced, and  for  other  reasons  stated  in  the  motion.  The  con- 
clusion of  the  court  is,  that  the  verdict  cannot  be  disturbed  on 
the  motion,  consistently  with  the  principles  well  settied  appli* 
cable  to  the  facts  of  the  case. 

The  question  is  then  presented,  whether  the  court  erred  in 
any  of  the  rules  of  law  which  it  stated  to  the  jury,  or  whetiier 
it  erroneously  withheld  any  instructions  which  were  requested 
by  the  defendants  to  be  given  to  the  jury,  in  matters  of  law. 

The  counsel  in  defense  requested  that  twelve  instructionSy 
reduced  to  writing,  should  be  given  to  the  jury;  five  of  whichy 
the  first,  third,  fourth,  fifth,  and  seventh,  were  given  as  re- 
quested; the  others  were  refused,  given  with  qualifications,  or 
were  embraced  in  the  general  instructions. 

The  second  requested  instruction  was,  ^'that  to  constitate 
such  a  waiver  of  the  condition  [that  all  whose  names  were 
in  the  body  of  the  bond  shoiUd  execute  it  according  to 
the  evideuce,  which  was  not  in  controversy],  the  party  muet 
be  informed  that  Whittier  was  not  to  sign;  and  consent 
that  it  should  be  delivered  as  his  bond  without  his  name.^ 
This  request  assumes  that  the  party  could  be  legally  holden 
only  by  express  consent,  given  upon  information,  that  the  one 
whose  name  was  erased  was  not  to  become  a  surety.  The 
general  instructions  were  substantially  as  follows:  That  if  any 
or  all  of  the  sureties  whose  names  were  on  the  bond  placed 
them  there  with  the  condition  before  stated,  and  that  the  bond 
should  not  be  delivered  without  the  fulfillment  of  that  condi- 
tion, it  would  not  be  binding  on  them,  unless  they  waived 
that  condition  subsequenUy.  But  if  they  signed  the  bond 
without  any  condition,  but  for  the  purpose  of  indemnifying 
the  town  for  any  omission  of  official  duty  of  the  principal,  and 
the  bond  was  left  to  be  delivered  and  used  for  the  purpoee  fiw 
which  it  was  signed,  and  it  was  so  delivered,  the  deliver; 
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would  be  yalid  and  the  dgners  would  be  bound,  notwithetand- 
ing  at  the  time  of  its  execution  they  might  have  expected 
that  all  who  were  accepted  by  a  yote  of  the  town  would  be* 
come  fluretiee  on  the  bond.  These  instructions  are  more  com* 
prehensiTe  than  the  one  requested,  which  we  are  considering, 
and  were  not  objectionable;  and  were  all  under  the  request  It 
which  defendants  were  entitled. 

The  last  instruction  requested  had  relation  to  the  executioa 
of  the  bond  by  those  who  affixed  their  names  thereto,  after  the 
erasure  of  the  name  of  Whittier  in  the  body  thereof,  and  was: 
^  If  any  of  the  sureties  signed  the  bond  in  pursuance  of  the 
agreement  made  at  the  town  meeting,  after  the  erasure  of 
Wbittier's  name,  but  without  knowing  it,  or  knowing  that  he 
was  not  to  sign,  and  at  the  time  of  signing  annexed  the  con*' 
dition  that  it  should  not  be  delivered  without  all  signed  whose 
names  were  accepted  by  the  town,  they  would  not  be  held.'* 
This  instruction  was  not  given. 

When  a  party  executes  an  instrument,  which,  from  its 
terms,  creates  a  liability,  he  is  ordinarily  supposed  to  know 
its  contents  and  everything  apparent  upon  it,  and  affected 
accordingly,  if  no  fraud  was  practiced  upon  him,  which  in 
this  case  is  not  pretended.  But  whether  a  surety  in  fact  signed 
the  bond  after  the  erasure,  or  a  knowledge  that  Whittier  was 
not  to  sign,  or  otherwise,  is  a  question  wholly  immaterial  un- 
der this  request,  as  the  general  instructions  to  which  we  have 
referred  embrace  the  case  supposed,  whether  this  knowledge 
existed  or  not;  and  the  liability  was  made  to  depend  upon 
the  fact  that  the  sureties  who  signed  did  not  annex  the  con- 
dition that  the  bond  was  not  to  be  delivered  till  it  was  signed 
by  all  whose  names  were  on  the  list  accepted  by  the  town. 

The  sixth  and  seventh  instructions  requested  were  not  given 
in  the  terms  of  the  request,  but  were  in  substance  a  compli- 
ance therewith. 

The  eighth  and  ninth  instructions  requested  that  if  the  jury 
find  that  the  officers  of  the  town  neglected  to  enforce  a  collec- 
tion of  the  taxes,  and  the  paying  over  the  money  on  the  part 
of  Shaver,  to  October  23,  1858,  or  to  take  the  tax  bills  from 
him,  this  would  be  such  laches  on  the  part  of  the  town  as 
would  release  the  sureties  from  all  liabilities  for  defalcation 
subsequent  to  the  time  when  said  officers  were  legally  required 
to  do  so.  And  that  that  time  was  when  the  year  was  out, 
March,  1858.  8uch  instructions  have  no  statute  or  oommon- 
law  principle  for  their  Hupport 
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The  tenth  and  eleventh  requests  were,  that  the  jury  mighi 
be  instmcted  that  the  plaintiffs  can  only  recover  damages  for 
what  they  prove  were  actual  deficits  of  the  tax  of  1857;  and 
that  the  burden  is  on  the  jjlaintiffs  to  show  what  part,  if  any, 
of  the  sum  of  four  hundred  and  ninety-five  dollars  and  ninety- 
three  cents,  said  to  be  due  on  the  two  years,  was  in  tact  a  de- 
ficit of  1857,  and  they  can  recover  only  so  £Eur  as  they  show 
that.  These  instructions  were  given,  with  the  qualification 
that  if  Shaver  was  collector  for  the  years  1856  and  1857,  it 
was  his  duty  to  settle  and  pay  over  for  both  of  those  yean, 
and  he  had  a  right  to  appropriate  all  payments  made  during 
the  second  year,  at  the  time  they  were  made,  to  the  year  to 
which  he  wished  them  applied.  If  he  failed  to  make  such 
'appropriation,  then  the  town  would  have  the  right  to  appro- 
priate such  payments  as  they  might  desire;  and  if  no  ap- 
propriation was  made  by  either,  the  law  would  appropriate 
such  payments  to  the  oldest  debts.  If  payments  were  made 
when  there  was  only  one  liability,  and  that  for  the  year  185S, 
in  the  absence  of  any  appropriation  by  the  parties,  the  law 
would  apply  them  to  that  year;  so  that  if  the  parties  made  no 
appropriation  in  this  case,  the  whole  of  the  deficit  of  the  sum 
of  four  hundred  and  ninety-five  dollars  and  ninety-three  cents 
might  be  regarded  as  having  occurred  during  the  last  year, 
and  if  so,  would  be  recoverable  in  this  suit,  with  interest  from 
the  time  it  ought  to  have  been  paid. 

It  was  proved  that  about  October  23, 1858,  a  partial  settle- 
ment was  made  with  Shaver,  in  behalf  of  the  town,  for  the 
years  1856  and  1857;  that  there  was  a  balance  of  the  sum  d 
four  hundred  and  ninety-five  dollars  and  ninety-three  cents  on 
both  years,  for  money  collected  by  him  and  not  paid  over;  the 
amount  of  uncollected  taxes  taken  from  him,  and  he  was 
credited  for  so  much.  Amount  of  uncollected  commitment  of 
1856  was  fourteen  dollars  and  ninety-eight  cents,  and  dne  on 
the  bills.  Uncollected  taxes  of  1857  were  one  hundred  and 
two  dollars  and  forty-three  cents.  It  was  not  ascertained  how 
much  was  the  deficit  in  unpaid  collections  of  the  year  1856  or 
of  1857.  There  is  a  suit  pending  upon  the  bond  of  1856^  and 
the  signers  are  not  the  same  as  those  upon  the  bond  of  1857. 

It  was  for  the  defendants  to  show  what  part  of  this  deficit 
belonged  to  one  year  and  what  to  the  other.  The  principal  on 
the  bonds  is  supposed  to  have  the  means  of  doing  this,  by  ths 
receipts  taken  by  him,  or  by  other  modes.  In  the  absence  ol 
all  evidence  on  this  question,  we  cannot  assume  that  tithflr 
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party  made  the  appropriation  to  one  year  or  the  other.  Henoe 
the  money  which  he  paid  from  time  to  time  must  he  treated 
as  his  own,  and  the  law  will  make  the  appropriation  thereof  to 
discharge  the  liability  which  first  accrued.  That  being  done, 
and  the  amomit  of  the  collections  which  are  withheld  by  the 
collector  being  fixed,  the  liability  falls  upon  the  obligors  of  the 
bond  of  1857.  The  instructions  were  in  accordance  with  this 
principle. 

Exceptions  are  taken  to  the  amendment  of  the  verdict, 
allowed  by  the  court,  in  changing  the  name  of  the  principal 
defendant,  so  as  to  con£Drm  to  the  writ  and  all  the  papers  in 
the  case.  This  was  the  correction  of  the  error  of  the  clerk  in 
preparing  the  blank  verdict,  which  escaped  the  attention  of 
the  jury.  The  authorities  cited  for  the  plaintiffs  to  sustain  the 
propriety  of  the  amendment  of  the  verdict,  for  a  cause  which 
existed  and  was  apparent,  upon  inspection  by  the  court,  are 
full  and  conclusive. 

Motion  and  exceptions  overruled.   Judgment  on  the  verdict 

Rick,  Mat,  Ooodbnow,  Davis,  and  Exnt,  JJ.,  concurred. 


Wmas  OouMmm  Sibvm  Two  Suoummvb  TiBia^  and  is  med  on  his 
■eoond  boody  no  prenunptioii  ariias  m  a  mattor  of  Um,  in  the  abeenoe  of 
proof  that  all  paymenta  mado  by  him  dnring  his  seoond  yesr  were  made  oat 
•f  BMOsys  obUeoted  from  the  lorenne  of  that  year:  8t,  Joseph  t,  MerhU,  7S 
Am.  Deo.  207,  note  206^  where  other  oases  are  ooUeotod. 

FowBB  ov  OousT  TO  AxxND  VxBTOor:  See  Wood  t.  MoGMn^9  C%IUr«a» 
IS  Am.  Deo.  SiS,  note  248^  where  other  cases  are  ooUeoted. 

BovD  vot  SiOHXD  BT  All  PABms  Kamxd  THKssnr,  ViiJsiTr  of:  See 
T.  luaUm^  Wi  Am.  Deo.  SOS,  note  700^  where  other  oasss  are  oolleoted. 


Austin  u  Austin. 

rwiUxira,?^] 
feoas  Ginv  sr  AimuiwaaTOE  buobs  Bale  of  an  TMrmn^sa^n  Bsal 
■sKim  msr  bb  Apfbovbd  in  writing  by  the  Jvdga  of  probate.  Bat 
where  the  evidenoe  fsils  to  show  affirmatiTely  that  the  bond  was  so  ap- 
proved, and  the  eontrazy  does  not  appear,  if  the  reoord  shows  that  all 
IIm  otter  steps  required  by  law  were  aoonrately  taken;  if  the  law  re- 
qoiied  the  bond  to  be  s^^pnnred  by  the  Jvdga  before  it  eoold  be  legally 
flsd,  end  the  bond  was  in  &et  filed;  if  the  sale  was  a  pnbUo  one,  and 
Hm  pupohassr  immediately  entered  nnder  his  deed,  end  has  held  nndis- 
taibed  posssssion  for  more  than  twenty  years— the  law  wiU  aathr^iw  the 
that  an  wae  done  that  was  reqvifed  to  gire  sooh  pvy'^iasar  a 
title. 
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WmoM,  on  ArraoAxiox  ov  Wibow  worn  I)owib»  ComiiBnonBs  abb  At- 
TonmD  t>7  tlM  Jndg«  of  probate^  who  publiol/  sHigii  and  wt  it  out  tt 
hor  by  metei  and  bounds,  and  ihe  imntedifctdy  oaten  upon  the  premieei 
thiia  aoeigiied  to  her,  and  oontmiiea  in  posieaeion  of  the  mom^  hj  hendt 
and  her  leasee,  for  more  than  twenty  yean,  without  objeetion,  the  isdet- 
ence  is  legitimate  that  the  dower  was  thus  set  oat  to  her  with  the  knofrl> 
edge  and  consent,  if  not  by  the  direct  procurement,  of  the  heirs  at  kw, 
or  those  who  were  entitled  to  the  freehold  at  the  time,  notwiihstsadiii| 
the  fact  that  saoh  commissioners  made  no  retom  to  the  probate  ooui 
Under  each  ciroamstances  and  after  sach  a  lapse  of  timsb  it  would  be  la^ 
equitable  to  distorb  the  assignment^  which  is  not  even  now  alleged  to  bt 
onjast  or  unreasonable. 

Real  action  brought  to  recover  certain  lands.  By  agree- 
ment of  the  parties,  the  case  was  withdrawn  from  the  jury, 
and  the  evidence  reported  to  the  full  court,  with  jury  powers, 
to  draw  inference  therefrom.  The  other  facts  appear  from  tb» 
opinion. 

/.  Bdkety  for  the  demandanta 
Vo9e  and  VoMj  for  the  tenant. 

By  Court,  Rice,  J.  The  plaintiffs  are  the  heirs  at  law  of 
Benjamin  Austin,  who  died  about  twenty-five  years  ago,  in- 
testate. The  title  to  the  estate  in  controvery  was  in  him  at 
the  time  of  his  decease.  His  estate  was  insolvent,  and  a  po^ 
tion  of  that  now  in  dispute  was  sold  by  his  administrator,  by 
authority  of  the  probate  court,  for  the  payment  of  debts,  and 
a  deed  thereof  from  the  administrator  to  the  defendant  was 
executed  and  delivered,  February  6, 1836,  under  which  thede- 
f'^ndant  immediately  entered,  and  has  held  jDOSsession  from 
that  time  to  the  present.  It  is  conceded  that  all  the  prelimi- 
nary measures  required  by  the  law  to  constitute  a  valid  sale 
were  taken  by  the  administrator  and  the  probate  court,  except- 
ing that  it  does  not  appear  by  the  record,  or  by  papers  now  on 
file  in  the  probate  office,  that  the  bond  filed  by  the  adminis- 
trator was  approved  by  the  judge  of  probate. 

By  section  5,  chapter  61,  statute  of  1821,  the  orders  and  de* 
crees  of  judges  of  probate  are  required  to  be  in  writing;  section 

8  requires  a  record  of  the  proceedings  to  be  made;  and  section 

9  provides  that  in  all  cases  where  by  law  bonds  are  required 
to  be  given  to  any  judge  of  probate,  or  to  be  filed  in  the  probate 
office,  it  shall  be  the  duty  of  said  judge  first  to  examine  and 
approve  of  such  bond,  and  upon  being  so  approved,  but  not 
otherwise,  the  said  judge  shall  order  the  same  to  be  filed  or  re- 
corded in  the  probate  offibce.    Section  6  of  chapter  470,  lawi 
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of  1880^  leqnirefl  a  bond  to  be  filed  by  an  administrator  before 
be  can  be  authorized  to  sell  the  real  estate  of  his  intestate. 
Taking  these  statutes  together,  the  reasonable  construction 
may  be  that  the  bond  in  such  case  should  be  approved  by  the 
judge  of  probate  in  writing.  The  evidence  produced  fails  to 
show  afi&rmatively  that  the  bond  in  this  case  was  thus  ap- 
proved; nor  does  the  contrary  appear.  But  when  we  consider 
that  this  was  a  transaction  that  occurred  more  than  twenty 
years  ago;  that  the  law  required  the  bond  to  be  approved  by 
the  judge  before  it  could  be  legally  filed;  that  the  bond  was  in 
fiELct  filed;  that  the  record  shows  that  all  the  substantial  stepn 
were  taken  required  by  law,  and  so  far  as  the  administrator 
was  concerned,  with  technical  accuracy;  that  the  sale  was  h 
public  one;  and  that  the  defendant  immediately  entered  under 
his  deed,  and  has  held  undisturbed  possession  for  more  than 
twenty  years — ^the  law  would  fully  authorize  the  conclusion 
that  all  was  done  which  was  required  to  give  the  defendant 
a  perfect  title:  1  Greenl.  Ev.,  sec.  20;  Simpson  v.  Nortonj  45 
Me.  281. 

This  deed  from  the  administrator  covers  the  largest  part  of 
the  land  claimed  by  the  demandants.  There  is,  however,  an- 
other portion  of  the  same  farm,  which  was  also  owned  by 
Benjamin  Austin  at  the  time  of  his  decease,  known  as  the 
^  widow's  dower,"  and  now  in  the  possession  of  the  defendant, 
which  is  also  claimed  by  the  demandants  in  this  action. 

The  defendant  claims  the  right  to  hold  possession  of  this 
portion  of  the  demanded  premises  by  a  lease  from  the  widow 
of  said  Benjamin.  The  widow's  right  to  dower  in  the  estate 
in  controversy  is  not  denied,  and  it  appears  by  the  evidence 
in  the  case  that  she  made  application  to  the  judge  of  probate 
for  dower,  October  26,  1836.  On  which  application  a  warrant 
was  issued  to  three  commissioners  to  set  out  her  dower,  and 
that  the  commissioners  proceeded  and  set  out  to  her  by  metes 
and  bounds  that  portion  of  her  late  husband's  estate  which 
the  defendant  holds  by  lease  fi*om  her;  and  that  she  entered 
immediately  and  held  personal  possession  thereof  about  twelv< 
years,  and  from  that  time  to  date  of  plaintifis'  writ,  it  huh 
been  in  the  undisputed  possession  of  the  defendant  under  lii^ 
lease  from  the  widow.  There  has  been  no  return  of  the  com 
missioners  to  the  probate  court,  nor  have  their  proceedings  in 
any  way  been  made  matter  of  record. 

The  evidence  flails  to  show  a  legal  assignment  by  order  of 
eouri.    This,  however,  is  not  absolutely  essential  to  a  valid 
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assignment.  Dower  may  be  assigned  bjr  paioL  The  widow 
being  entitled  of  common  right,  nothing  is  required  but  to 
ascertain  her  share;  and  when  that  is  accomplished  by  the 
assignment,  and  she  has  entered,  the  freehold  vests  in  her 
without  livery  of  seisin:  Go.  lit  35  a;  1  Bright  on  Husband 
and  Wife,  866. 

To  bind  the  widow,  it  is  necessary,  not  only  that  the  assign- 
ment be  accepted,  but  she  must  also  enter  upon  it:  1  Boper 
on  Husband  and  Wife,  400;  1  Bright  on  Husband  and  Wife,  376i 

The  assignment  must  be  some  part  of  the  lands  of  which 
she  is  dowable,  or  of  a  rent  issuing  out  of  them,  and  for  such 
an  interest  as  will  endure  for  her  life,  and  the  assignment 
must  be  absolute,  unconditional,  and  without  any  exception 
or  reservation  in  diminution  of  its  value:  Co.  lit.  34  b. 

The  person  by  right  entitled  to  assign  dower,  when  a  court 
of  law  is  not  resorted  to  for  the  purpose,  is  the  heir,  or 
whoever  may  be  owner  of  the  freehold:  Co.  Lit.  34  b.  The 
heir  within  age  may  assign  dower:  Id.  35  a.  Or  it  may  be 
assigned  by  guardian:  Young  v.  TarbeUj  37  Me.  509;  Jone$  v. 
Brewer,  1  Pick.  314.  And  the  demand  and  assignment  may 
be  by  parol,  and  need  not  be  in  writing:  Baker  v.  Baler,  4  Me. 
67;  Shaitwk  v.  Oragg,  23  Pick.  88;  Joneer.  Brewer,  1  Id.  313; 
Luce  V.  Stubbe,  35  Me.  92. 

In  view  of  the  facts  in  this  case,  that  the  widow  was  un» 
doubtedly  entitled  to  dower  in  this  estate;  that  it  was  publidy 
assigned  to  her,  and  set  out  by  metes  and  bounds;  tiiat  she 
immediately  entered  upon  the  portion  thus  assigned,  and  has 
continued  openly  to  hold  and  occupy  the  same,  by  herself  and 
her  lessee,  for  a  period  of  more  than  twenty  years  without 
objection,  the  inference  is  legitimate  that  it  was  thus  set  out  to 
her  with  the  knowledge  and  by  the  consent,  if  not  by  the  direct 
procurement  of  the  heirs  at  law,  or  those  who  were  entitled  to 
the  freehold  at  the  time;  and  that  under  such  circumstances, 
after  such  a  lapse  of  time,  it  would  be  inequitable  to  disturb 
this  assignment,  which  is  not,  even  now,  alleged  to  have  been 
unjust  or  unreasonable,  and  that  there  is  no  rule  of  law  which 
would  authorize  or  require  it  to  be  done.  According  to  tb0 
agreement  of  the  parties,  a  nonsuit  is  to  be  entered. 

AppLBTONy  C.  J.,  CuTTDffQ,  Davib,  ExnT,  and  Waltoh,  JJ.» 
oonourred* 


AsnoHimiT  of  Bownu— It  it  not  nflowMiy,  to  make  aa  um^pnimt  ol 
ifinr  Talid,  that  Iggal  prooandingi  shifl  be  reaorted  to  by  eifliar  party.  Xhe 
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ponoo  ca  trhom  ia  darolTed  the  right  or  duty  of  making  tho  MBigmiieiit  may 
ptoeecd  to  aot  it  apart^  and  if  this  ia  done  fairl j,  it  ia  aa  eflEbotnal  and  hfaiding 
aaif  made  under  a  judgment  or  deoree  of  a  oonrt:  2  Soribner  on  I>ower,  2d 
•d.,  71;  Joknmmr,  NM,  4  Ala.  166;  OroA&rr.  Foas^  1  Koot^  227;  Bo^enr, 
^€lptonb^  2  Ind.  888;  Le^fenr.  Henke,  73  HL  405;  JSoMmomt.  HSOer,  1  K 
lion.  88;  SteKiur.  Siemut  8 Dana,  871;  MUeheUr.  MUier,  6  Id.  79;  Hamm 
▼.  Jokmson,  8  Met.  (Ky.)  678;  BtOheiford  ▼.  Oraham,  4  Hon,  726;  QiUm  ▼. 
Mttg,  22  Id.  266;  Memthm  r.  Tmner,  7  Jonea  L.  486;  Moonr,  Waiter,  2 
Band.  418.  The  manner  in  which  dower  ahall  be  aasigned  U,  in  aeveral  of 
the  atateo,  prodded  bj  statate:  R.  S.  Ark.  1874^  aeo.  2228;  State.  Conn.  1864^ 
p.  480;  aec  46;  Hnrd'a  HL  State.  1880,  p.  437,  aec.  18;  McLain's  State.  lowa^ 
1880,  see.  2i43;  2  Comp.  Lawa  Mioh.  1871,  p.  1860,  seo.  8;  R.  S.  Ohio  1880, 
aee.  5707;  Pnb.  State.  R.  L  1882,  p.  637,  aece.  4  and  6;  Oen.  State.  Vt.  1863, 
p.  413^  aee.  12.  Meet  of  tfaoae  etatatea  declare  that  the  aaiignment  ahall  not 
be  binding  upon  the  widow  nnleie  it  iaaooeptedb J  her.  In  New  Hampehire^ 
tibia  role  ia  adopted  by  the  coorta:  Jolmmm  t.  Mwne,  2  K.  H.  48;  dark  ▼. 
Itaa^,  43  Id.  69. 

Dowxn  iCAT  Bi  AssiQNZD  vt  Yasol.  Aa  the  widow  ia  entitled  to  her 
dower  by  common  rights  when  her  ahare  ia  aet  off  to  her  by  aasignment,  and 
aha  haa  entered,  the  freehold  Teete  in  her  without  livery  of  aeiain  or  writing. 
Park,  in  hie  work  on  dower,  page  269,  Bays:  ''Although  no  eetate  ia  Toeted  in 
the  dowreee  mitil  the  certainty  of  the  land  is  aacertained  by  aaaignment^  yet  aa 
Hia  eetate,  although  anspended  in  the  mean  time,  does  not  pass. by  the  assign- 
■MAt,  bnt  the  dowrees  is  in,  in  intendment  of  law,  by  her  husband,  neither 
fireiy  nor  writing  is  eesentinl  to  the  validity  of  an  aasignment:''  Co.  lit.  35  a; 
1  Bright  on  Hnaband  and  Wife,  366;  2  Scribner  on  Dower,  2d  ed.,  73;  4  Kent'a 
Oom.  63;  Rawe  r.  Power,  2  Boe.  &  PuL,  N.  R.,  1;  Johiuon  ▼.  Ndl,  4  Ala.  166; 
iTIBlT.lfifc^  6  Ark.  608;  Lei^fers  r.  ffenke,  73IU.  405;  S.  C,  24  Am.  Rep. 
988;  Bo^er$  t.  Newbanh,  2  Ind.  388;  Baler  ▼.  Baker,  4  GreenL  67;  Curtie  ▼. 
Sobart,  41  Me.  230;  Canami  t.  LUOe,  1  Pick.  189;  ShaUuek  ▼.  Cfragg,  23  Id. 
88;  Jckatom  r.  Moree,  2  K.  H.  48;  PMton  ▼.  Ofor,  8  Id.  163;  Meaerve  ▼. 
19  Id.  240;  OiUer,  Eety,  22  Hun,  266.  And  thia  rule  is  applied 
the  assignment  is  made  in  the  manner  prescribed  by  law,  or  by 
•greemant  of  the  parties:  2  Soribner  on  Dower,  2d  ed.,  73.  Bnt  hi  some 
■tatee^  the  aaaignment  of  dower  is  required  by  statute  to  be  in  writing:  R.  S. 
Ark.  1874^  eea  2440;  State.  Conn.  1854,  p.  499,  sec  46;  R.  S.  Ohio  188(^ 
5707;  Pub.  Stata.  R.  L  1882,  p.  637,  sec  4. 

Br  Whom  AasioirMBZiT  or  Dowes  shovld  bb  Mads.— The  heir,  or  who- 
may  be  the  owner  of  the  freehold,  is  the  proper  person  to  assign  the 
widow  her  dower:  2  Soribner  on  Dower,  2d  ed.,  75;  1  Bri^t  on  Husband  snd 
Wila,  864;  BhOUm  ▼.  (kuroU,  16  Ala.  148;  HiU  ▼.  MUduU,  5  Ark.  608;  Metd- 
Je$  T.  Jtfeni/^  8  Id.  9;  Oroeher  t.  Fox,  1  Root,  227;  Bobhunn  ▼.  Miller,  1  K 
Hon.  88;  /onei  t.  Brewer,  1  Pick.  314.  The  heir,  although  he  be  a  minor, 
in  oompetent  to  make  an  assignment  of  dower,  for  he  may  be  compelled 
bj  anit  to  make  the  aaaignment^  and  if  auch  a  suit  be  brought,  he  will 
Bfli  be  allowed  to  take  advantage  of  hia  infancy  so  aa  to  prerent  an  immedi- 
•ta  aasignmwnt  to  the  widow:  2  Scribner  on  Dower,  2d  ed.,  78;  1  Bright  on 
Hnebaad  and  Wife,  864;  Go.  lit.  35  a;  1  Roper  on  Hnaband  and  Wife^  389; 
Ptek  on  Dower,  268;  MoOomdekr.  Taylor,  2  Ind.  836;  Toang^,  Tarbdl,  37 
Me.  609;  Boyere  t.  iyTeis&adb^  Id.  388;  Jome  t.  Brewer,  1  Pick.  314;  Moore  ▼. 
WaBer,  2  Band.  418.  But  in  Dlinoia  the  guardian  of  an  infant  cannot  assign 
ao  aa  to  bind  the  minor  on  hia  arriving  at  the  age  of  majority:  Boimet 
Ptitwmmf  44  HL  253L    At  oommon  law,  a  gnardian  haa  power  to 
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dow«ri  2  Scriboar  on  Dower,  2d  ed.»  78;  roim^  t.  TarbeU,  S7  Ma.  009;  Cbr> 
«•  T.  fb&ori;  41  Id.  230;  «/0Mi  T.  SfMsr,  1  Pick.  814  Agnardiaa  inehrr. 
airy  could  aasiga  dowir:  2  Seribnar  on  I>ower,  76^  78;  I  Bri^t  on  Hnihaiid 
and  Wife,  864;  Co.  Lit.  86  a;  1  Bopar  on  Hvaband  and  VTdt,  889L  Baka 
guardian  in  looaga  waa  not  aathoriaad  to  aaaign  dowar:  2  Scribner  on  Dovar, 
78;  1  Bright  on  Hnaband  and  Wife.  864;  Oo.  lit.  86  a;  I  Boper  on  Haabaad 
and  Wife,  889.  Tonanta  b j  tlegU,  bj  atafeata-atapla,  by  atatnt^merdian^  or 
for  tarma  of  yaaia  oonld  not  aaaign  dowar,  baeanaa  thi^y  ware  ponoHed  d 
mare  chattel  intereata:  1  Bri^t  on  Hnaband  and  VHfa,  864;  1  Boper  on  Hoa- 
bandand  Wile,  889;  2  Scribner  on  Dowar,  76.  Bat  it  ia  not  niinwiy  to  tht 
▼aiidity  of  the  aasignment  that  the  eatate  in  the  paraon  making  it  be  a  Lnrfal 
freehold,  for  the  aaaignmant  of  dowar  is  a  legal  obligation  npon  the  tenant  of 
the  freehold,  whether  he  obtaina  it  by  ri^t  or  by  wrong.  And  where  he  hai 
obtained  it  by  wrong,  the  widow  ia  not  obliged  to  wait  for  an  inignimnt 
until  the  heir  thinks  proper  to  enter  and  defeat  the  tortiooa  eatate^  for  this  hi 
might  noTer  do.  If,  therefore,  an  abator,  disseiaor,  or  intruder  makes  soch 
an  aasignment  aa  the  lawful  tenant  ought  to  have  done^  it  will  be  good  aad 
binding  npon  anch  tenant:  Co.  lit.  85  a;  Park  on  Dowar,  266;  1  Bright  ca 
Husband  and  Wife,  865;  2  Scribner  on  Dower,  76.  But  if  the  tortious  free- 
hold of  the  assignor  has  been  obtained  by  means  of  collusion  witli  the  widov, 
the  aasignment  will  be  Toidable  by  the  entry  of  the  heir:  2  Scribner  on 
Dower,  77;  Co.  lit.  35  a;  1  Boper  on  Husband  and  WU%  39a 

Where  two  persona  are  Joint  tenantaof  an  eatate  under  a  daviaa  orcon?^- 
anoe  from  a  man  whoae  widow  is  entitled  to  dower  out  of  it,  and  one  of  thorn 
assigns  her  a  third  part  as  her  dower,  the  assignment  will  be  good  and  famdioi 
upon  his  oompanion:  2  Scribner  on  Dower,  79;  1  Bright  on  Husband  and  Wif^ 
866;  1  Boper  on  Husband  and  Wife,  391.  The  widow  of  a  tenant  in  coaunoa 
whose  interest  waa  conTcyed  in  his  life-time,  without  release  of  dowar,  to  hii 
co-tenant,  may  maintain  an  action  for  dower  against  the  Utter,  to  have  har 
dower  set  out  to  her  by  metea  and  bounds:  BUtstom  ▼.  B/ossom,  9  Alien,  7SL 
A  widow's  dower  in  lands  which  were  held  in  common  by  her  husband,  most 
be  set  out  to  her  to  hold  aa  tenant  in  common  during  her  life:  Frmek  r. 
Lord,  60  Me.  537. 

DowxB  IB  Said  to  bi  Skt  out  Aooobdxno  to  Comiov  Bioht,  when 
one-third  part  of  the  lands  and  tenementa  of  which  tlia  widow  is  dowable  it 
assigned  to  her  by  metes  and  bounda  to  be  held  by  her  for  lif e^  Tins  is  her 
right  by  the  common  law,  and  the  aaaignment  should  be  made  in  this  way 
whenever  it  is  practicable:  2  Scribner  on  Dowar,  80;  Co.  lAL  84  b;  1  Bri^t 
on  Husband  and  Wife^  367;  J.  Boper  on  Husband  and  ^Hfe,  392.  The  sber 
iff 's  return  to  a  writ  of  aeiain  ought  to  deacribe  the  portion  allotted  to  tbi 
widow  by  metea  and  bounda  wheneyer  the  aubjeot-matter  is  capabls  of  beiof 
so  described;  a  particular  end  of  a  honae  or  barn,  or  a  one>third  part  of  aa 
orchard,  ia  not  a  sufficiently  definite  deaeription  of  the  pramiaes  asngned: 
/Vero0  ▼.  YTiViamj^  3  N.  J.  L.  700.  Bat  a  daaignataon  of  tiaoti  of  land  allotted 
aa  dower,  by  the  deaeription  of  them  at  the  land-office,  is  sufficient,  without 
describing  them  by  metea  and  bounda:  Adaam  t.  Bamm^  13  Ala.  205. 

When  an  aaaignmaat  in  kind  ia  imptaoticabls^  aithar  from  the  natursof  the 
huaband'a  intereat  or  from  the  nature  and  quality  of  the  pixiperty  itnU,  it 
will  of  neceasity  be  dispensed  with  and  aoma  other  mode  adopted:  2  Scriboor 
on  Dower,  80;  I  Bright  on  Hnaband  and  Wife,  871;  Lm^tn  t.  Bfitik^  78  DL 
405;  S.  C,  24  Am.  Rep.  263;  Stamtrnm  ▼.  CanqpbeH  75  Id.  223;  fraOer  t. 
fToOer,  2  DL  App.  418;  SindOerr.  ^Vwy,  66 Ma  465;  WiimmT.  Bfmd,TI 
Va.  65.  Bnt  the  court  is  not  authoriaed  to  aubatttate  a  oompsMHiiM  ia 
money,  merely  becanae  the  aasignment  of  dowar  in  kind  may  prove  ta  hs 
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InJiirioM  to  tiM  intaratt*  of  the  hein  or  eroditon:  WUtom  t.  Btwuk,  mpnL 
And  In  Bmmm  t.  8amgg$,  M  Ala.  40,  it  wm  held  that  the  faot  that  tfaodwoU. 
ing-hooM  on  tho  land  oonatitatad  three  fonrtha  of  the  valno  of  the  entire 
property  did  not  of  iteelf  ehow  that  dower  ooold  not  be  ewignad  by  metee  and 
hoonde.  If  the  hoaband  be  aeised  in  oommon,  or  in  coparcenary,  dower  will 
not  be  airignod  to  the  widow  by  metes  and  boonde,  but  ehe  shall  have  the 
third  part  of  her  hnaband**  aharcb  to  hcdd  in  common  with  the  heir  and  the 
«4faer  tenants:  2  Soribner  on  Dower,  80;  Cio.  lit  32  b.  If  the  husband  die 
eeiaad  of  a  mill,  the  widow  may  be  endowed  either  of  the  third  toll  dish,  or 
of  a  third  of  the  profits,  or  of  the  entire  mill  for  erery  third  month:  2  Sorib- 
ner oa  Dower,  80;  Co.  Lit.  82  sl  So  where  the  husband  dies  seised  of  a  fezry, 
the  widow  is  to  be  endowed  of  one  third  of  the  rents  and  profits,  or  have  the 
nae  of  it  one  third  of  the  time  alternately:  Steoens  ▼.  Stevem,  3  Dana,  371. 
Where  there  is  no  practical  way  in  which  dower  can  be  assigned  by  metes 
boonds^  the  widow  is  to  be  endowed  by  giving  her  one  third  of  the  rents  and 
profits:  Lanfarw  t.  ffenhe^  73  SL  405;  8.  0.,  24  Am.  Rep.  263;  Scammom  t. 
OampbeU,  75  HL  223;  HUigartntr  t.  Oebbari,  25  Ohio  St.  557;  2  Scribner  on 
Doww,  81;  Park  on  Dower,  252;  1  Boper  on  Hnsband  and  Wife,  396.  And 
where  dower  ia  assigned  in  a  special  manner,  by  giving  one  third  of  the  rents 
and  profits^  it  is  proper  to  make  dednotiona  from  the  gross  rents  of  the  eetate 
lor  repairs  and  taxes,  bat  not  for  water-rents  or  insoranoe:  HSlgartner  ▼• 
QMart,  n^nu  Wbere  dower  in  nty  lots;  which  were  improved  by  the 
owner  after  th^  were  porchaaed  from  the  hoaband,  cannot  be  aasigned  to 
the  widow  by  metee  and  bonnds^  it  ia  proper  to  give  her  one  third  of  the 
lental  valne  of  each  lots,  withoat  the  improrements,  for  her  life:  Soamnum  ▼. 
CamfbeUf  75  DL  223.  Where  the  hoaband,  in  hia  life-time^  aliens  lands,  his 
widow  will  Bot  be  dowable  of  the  enhanced  valne  of  the  property  by  the  ereo- 
tioB  of  bnildings  and  <yther  improvements:  Bamqf  ▼.  Froumey^  0  Ala.  901. 
Where  an  agreed  statement  shows  that  dower  in  kind  cannot  be  assigned  to 
the  widow,  it  ia  nnneceasary  to  appoint  commissioners  for  the  admeasurement 
of  dower,  bat  the  yearly  valae  of  the  dower  most  still  be  asoertained:  Striek- 
kr  T.  Trae^p  66  Mo.  465.  Where  the  premises  are  f oand  to  be  incapable  of 
diriaion,  and  the  jory  find  the  yearly  valae  of  the  dower  therein,  their  verdict 
tt  binding  apon  all  the  parties,  onless  set  aside  by  the  court.  It  is  not  like 
the  verdict  of  a  joiy  on  the  trial  of  a  feigned  issae  oat  of  chancery:  WtUber  v. 
froOsr,  2  DL  App.  418.  Bat  where  the  yearly  valae  of  dower  has  to  be 
aaseased  becaaae  the  premises  are  incapable  of  division,  it  is  error  to  require 
foil  payment  of  the  dower  before  the  expiration  of  the  year:  Carter  v.  Stookq^t 
68IU.279.  It  aeems  that  at  oonunon  law  the  heir  is  not  compellable  to  assign 
the  mansion-hooae  of  his  father  to  hia  mother  for  her  dower.  And  in  Vir- 
ginia»  it  has  been  decided  that  the  widow  is  not  entitled,  as  of  right,  to  have 
the  manaion-hooae  asBigned  to  her,  althoagh  it  was  said  to  be  the  general 
praetioe  to  set  it  impart  for  her:  Devauf^  v.  Devaughn^  19  Oratt  556.  But  in 
■everal  states  it  la  profided  by  statnte  that  the  homestead  or  dweIling-hoase» 
and  the  oothooaso  and  other  improvements^  shall  be  set  oat  to  the  widow^ 
if  aha  derirea  it^  and  it  can  be  done  withoat  injnstioe  to  the  children  of  tho 
doeeoeed:  B.  a  Ark.,  eeos.  2228^  2229;  Code  Ala.  1876»  sea  2246;  McClellan's 
fin.  Dig.  1881,  pw  476^  sea  1;  Hard's  DL  B.  &  1880^  p.  428^  sec.  37;  McLain's 
B.  &  Iowa  1880^  sea  2441;  Battle's  Bevisal,  K.  a,  1873,  p.  839,  sec.  2;  Tenn. 
Code  1868,  see.  2401;  Xongdon  v.  iSk^RAem^  6  Ala.  730;  HUIt.  MUcheU^b  Aik. 
i08L  Bat  tiM  widow  is  not  entitled  to  receive  the  entire  mansion-hoose  in 
additioB  to  her  cno-iluid  part  of  tho  lands:  Ltmgdom  v.  StepheM,  jtipro. 
Wsna  HraBAjno  Dm  finaiD  or  Sivieal  Dumicr  Pamsui  of  Lan^ 

of  bur  dower  in  any  one  er  move  el 
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th«m  in  lim  of  har  dowvr  in  all  of  than,  and  if  tha  aaaigmnant  ia  eonfiniMd 
bjantrj*  it  will  bo  binding  upon  her:  MOttmr.  MUkm,  14  Ha.  809;  SdmM^ 
T.  SehM^t  26 HL  116;  ITofli^ponMry  t.  JSTotih 46 Iowa, 286;  JimmT.Jomi,i7 
Id.  8S7;  ^Utftmoii  t.  Andfrfom  6  W.  Va.  182.  And  whan  dowar  baa  been 
aarignmi  to  the  widow  in  one  traot^  and  after  aerenl  yean  aha  diaouvan  tiial 
her  hnaband  had  other  lands  in  the  aama  ooonty,  aha  cannot  have  additional 
doarar  aaaigned  in  the  llrat  tiraot  in  whioh  ahe  haa  alraad j  had  all  the  doww 
to  which  aha  waa  antitledy  no  appeal  baring  bean  proaeonted  from  the  jadg- 
mant  aaaigning  the  dower:  UtttM  t.  MUkm^  14  Fla.  860.  Under  the  Ma- 
ware  atatnte^  the  orphana'  court  maj  aaaign  dower  oat  of  the  whole  of  tiit 
deoedent'a  land%  or  oat  of  eaeh  parcel  aeparately :  ESamm  ▼.  JBXamm,  8  BoL 
Ch.  26(X  If»  however,  there  be  mora  than  one  tenanti  no  mora  than  caa 
third  can  be  taken  from  eaeh  tenant:  In  re  Oarritom,  16  N.  J.  Eq.  393.  If 
the  widow  accepta  dower  and  entara  into  poaaaaaion  of  the  portion  aaaigned  ta 
her,  in  tlie  abaanceof  frand  or  impoaition,  ahe  will  be  boand  by  the  aawgnmwit; 
1  Bright  on  Hnaband  and  Wife,  867.  And  thia,  thoogh  the  aaaignment  may 
have  been  irregolarly  made,  or  made  by  a  ooart  which  had  no  joriadidMn: 
Johnmrn  ▼.  Ndi,  4  Ala.  166;  Adams  ▼.  Barron,  13  Id.  206;  Robinsim  ▼.  ifiZhr, 
1  K  Mon.  88;  8.  O.,  2  Id.  284;  MUdM  t.  MOler,  6  Dana,  79;  Pfattom  ▼. 
Char,  8  K.  H.  163;  Orifin  ▼.  Fowier,  8  Sandf.  885;  2  Seribner  on  Dower,  88. 
Bnt  a  decree  for  a  apeoifio  anm  in  liea  of  dower  cannot  be  made  withoat  tha 
aaaent  of  all  the  partiea  mtereated:  Herbert  ▼.  Wren,  7  Granch,  870;  Beamrer, 
Smith,  11  Ala.  20;  Jeknmm  ▼.  JBOiott,  12  Id.  112;  Frf  ▼.  MerckatUi  Im.  Ok, 
16  Id.  810;  VTibon  T.Z>(ieteNi,  2  Bob.  (VaL)  884;  Blair  r.  Thompmm,  11  Gtatt 
441;  Hamrleon  T.  Paifne,  82  Id.  887.  The  allowance  of  a  groaa  anm  in  tiaa  of 
dower  ia  purely  atatntory,  and  the  practice  in  the  aeveral  atataa  ia  net  aai- 
form:  2  Seribner  on  Dower,  171,  662. 

Widow  is  EirriTLiD  to  C^ps  growing  on  the  land  which  haa  bean  a»> 
signed  to  her  aa  dower:  2  Seribner  on  Dower,  89;  1  Bright  on  Hnaband  and 
Wife,  886;  Streets. Smmdere,  27  Ark.  664;  ToAof  t.  JETiO;  68 m.  106;  BMm 
T.  RaUton^  8  G.  Greene^  633;  Parier  ▼.  Parker,  17  Pick.  236;  Clark  t.  Sat- 
iorf,  1  Thomp.  &  O.  68.  Bat  her  right  to  anch  eropa  doea  not  attach  vatfl 
her  dower  haa  been  aaaignedi  2  Seribner  on  Dower,  799;  Biidd  ▼.  J9Sfer,  87 
N.  J.  L.  43. 

Rights  of  Widow  bdobb  Absighmzmt  of  kik  Dowse  are  Taiy  in^or 
fact  She  \m  not  entitled  to  enter  on  her  third  ontQ  it  ia  dnly  aaaignad  ta 
her.  She  haa  no  eatate  in  the  Unda,  and  cannot  maintain  ejectment  therefor 
nntil  the  aaaignment  ia  made:  1  Bright  on  Hnaband  and  Wife,  868;  J9iB  t. 
JftteAeff,  6  Ark.  608;  8haxp(^  r.  Joim,  6  Harr.  (DaL)  373;  SemMtr.  Jfe- 
Beth,  61  In'd.  473;  S.  O.,  28  Am.  Rep.  680;  ShkUitr.ffm$U,99V.  J.  &|.48S; 
Aikman  ▼.  HarMO,  98  K.  Y.  186. 

RsuKDT  FOR  Down  IS  AT  Law,  bat  ooorta  of  eqai^  alao  haTe  eoBaa^ 
rent  jnriadiction  in  each  caaaa:  2  Seribner  on  Dower,  91,  162;  Herbert  t. 
YTren,  7  Granch,  870;  PotoeA  t.  IToMon  iCTl^.  Cb.,  8  Maaon,  847,  469;  Mtafitk 
T.  ifani/'ee,  8  Ark.  9;  SwaJme  r,  PeriM^  6  Jdhna.  Gh.  482;  S.  a,  9  Am.  Daa. 
818.  Li  Kentncky,  a  bill  in  eq[aity  haa  aaperaaded  the  common-law  writi 
ITaferf  T.  Olooeft,  6  J.  J.  liarah.  686;  &  a,  22  Am.  Deo.  108.  The  atatataa  of 
moat  of  the  atatea  have  provided  a  sammary  mode  for  obtaining  an  aaaigniwt 
of  dower,  by  application  to  the  probate  ooartab  and  thia  method  cf  proaaod- 
ing  haa^  to  a  great  degree,  aaperaaded  the  oonumm-law  zemady:  2  Seribner  aa 
Dower,  176. 

FusuxPTiOKsniFAVOBOFpBOBAnFRoaBDnrGS:  See  IMiMi  t.  IMm^ 
67  Am.  Deo.  745^  note  748^  where  other  oaaea  an  obllaetadi 
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Shaw  v.  Shaw: 

[80  lUnra,  9L] 

Kabul  Kfimuwa  b  IxKASicnnBUi  to  Tmovm  tbat  FkomBBOBT  lldni  wii 
IvxKHSXD  iks  Rbouft  for  nuniey  pboed  in  the  defendant'!  hands  by  tha 
payee  to  be  loaned  for  him. 

Kabol  EVXD0OB  ov  Obal  AoBSBCDrr  Madb  at  Tzmb  ov  Mmro  or  in- 
dorsing a  promiMory  note  oannot  be  permitted  to  vaiy  or  oontradiot  the 
terma  of  the  written  eontraot. 

Assumpsit  on  a  promissory  note  of  the  defendant.  The  de- 
fendant offered  evidence  to  prove  tbat  the  note  was  given  as 
a  receipt  for  money  which  the  plaintiff  gave  the  defendant  to 
be  loaned  by  him  in  such  manner  as  the  defendant  might 
consider  most  advantageous  to  the  plaintiff;  that  he  loaned  it, 
taking  great  care  to  loan  it  safely  and  well,  but  the  parties  to 
whom  it  was  loaned  failed,  and  no  part  of  it  has  been  repaid; 
that  the  plaintiff  knew  and  approved  of  the  parties  to  whom 
the  loan  was  made;  and  that  the  defendant  was  the  agent  of 
the  plaintiff  in  making  the  loan.  The  judge  held  the  evidenoe 
to  be  inadmissible. 

DanfoTih^  for  the  plaintiff. 
WhUmoTe^  for  the  defendant. 

By  Courty  Appleton,  C.  J.  The  evidence  offered  was  at 
variance  with  the  terms  of  the  note  in  suit.  In  BWingn  v. 
BiUing9j  10  Gush.  178,  parol  evidence  was  held  inadmissible 
to  show  that  a  promissory  note,  in  the  usual  form,  was  in- 
tended as  a  receipt,  and  that  the  sum  for  which  the  note  was 
given  was  in  fact  a  payment  by  the  payee  to  the  maker  of  an 
antecedent  debt,  and  not  a  loan  or  advancement.  So  in  an 
action  on  a  note  payable  absolutely,  evidence  is  not  admissible 
to  prove  an  oral  agreement,  when  the  note  was  made,  that  it 
should  be  given  up  in  an  event  which  has  happened:  Tovoer  v. 
Richardson,  6  Allen,  851;  CwrieT  v.  HdU,  8  Id.  47.  Indeed, 
the  law  seems  well  settled  that  parol  evidence  of  an  oral  agree- 
ment, made  at  the  time  of  the  making  or  indorsing  a  note, 
cannot  be  permitted  to  vary  or  contradict,  to  add  to,  or  sub- 
tract bom^  the  terms  of  the  written  contract:  Underwood  v. 
Hmondsj  12  Met.  275;  Woodbridge  v.  Spooner,  8  Bam.  &  Aid. 
233;  SL  Xoum  Perpetual  Ine.  Co.  v.  Homers  9  Met  89;  Hoyt  v* 
French,  24  N.  H.  198. 

Default  to  stand. 

CuTTora,  Davis,  Walton,  and  Babbows,  JJ.,  concurred* 
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wiitten  oontnust:  Fuikm  t.  Hood,  76  Am.  Deo.  664^  note  673;  wlifln 
an  ooUaeMi  ifflMMM  ▼.  HatkeB,  70  Mo.  206^  oitiBg  tiM  stinc^ol 


Clifford  u  Thomabton   Mutual  IxBusAHcn  Ga 

rw  M Azra,  197.] 
Ho  PMiuMfTioH  Bznn  that  Loob  of  Idanvo  Ship  HAmonD  Iioi» 
DIATILT  AiTXE  LiflT  NiWB;  fho  quootioa  when  a  prooumptun  of  Ioh 
oriaeo  is  a  qnostioa  of  &et  for  tho  juy,  to  bo  dotomunod  in  Tioir  of  oU 
the  faoti  and  oireamitancoo  in  fho  oooe^  and  whon  a  pnoon^tioa  of  km 
haa  arisen,  tho  qnostion  as  to  the  preoiao  time  when  it  oocnrrod  is  to  be 
doterminod  in  tho  same  way. 

Assumpsit  on  a  policy  of  insurance  on  one  fourth  of  the  brig 
Hesperus.  The  question  to  be  determined  waa,  under  which 
of  the  policies  mentioned  in  the  opinion  the  loss  occurred. 
The  plaintiffs  contended  that  there  is  a  rule  of  law  which 
requires  that  policy  to  be  paid  under  which  the  vessel  sailed, 
or  was  last  heard  of,  in  the  absence  of  proof  of  the  time  of  loss. 
If  the  court  should  be  of  opinion  that,  upon  the  facts  reported, 
the  defendants  are  liable  in  this  action,  they  were  to  be  defaulted; 
but  if  the  defendants'  liability  was  a  question  of  fiEu^t  for  the 
jury,  the  action  was  to  stand  for  triaL 

M.  H.  Smith,  for  the  plaintiffs. 
Oauld,  for  the  defendants. 

By  Court,  May,  J.  Insurance  for  two  thousand  dollars  was 
effected  by  the  plaintiffs  in  the  defendant  company,  by  a  policy 
upon  one  fourth  of  the  brig  Hesperus  for  one  year  from  the 
thirteenth  day  of  January,  1855,  at  noon,  upon  which  policy 
this  action  is  brought.  The  brig  sailed  from  Boston  for  the 
Lobos  islands,  not  more  than  nine  days  before  the  expiradon 
of  said  policy,  the  voyage  ordinarily  requiring  from  thirty  to 
forty  days,  and  has  not  been  heard  from  since  her  departure. 
Subsequently  Woodbridge  Clifford,  one  of  the  plaintiffs,  effected 
another  insurance  in  the  same  company,  upon  one  eighth  of 
said  brig,  the  risk  commencing  at  the  termination  of  the  first 
policy. 

It  is  conceded  by  the  defendants  that  the  brig  had  heen 
missing  for  a  period  of  time  sufficiently  long  to  raise  the  pre- 
sumption of  her  loss  prior  to  the  commencement  of  this  suit; 
and  the  only  question  now  raised  is,  whether  the  common  law, 
which  prevails  in  this  state,  has  any  fixed  rule  by  which 
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loes,  in  case  of  missing  vessels,  is  to  be  presumed  as  having 
oocuired  immediately  after  the  date  of  the  last  news,  so  that 
the  loss  must  fidl  under  the  policy  thon  in  force,  without 
regard  to  any  evidence  offered  touching  the  statoof  the  weather 
after  sailing,  the  dangers  of 'the  voyage  in  its  various  parts, 
the  season  of  the  year,  and  other  circumstances  tending  to 
show  when  the  loss  probably  occurred.  It  is  contended  for 
the  plaintiff  that  such  is  the  law. 

The  authorities  cited  by  the  counsel  for  the  plaintifiiB,  in  his 
very  able  argument  upon  the  question  presented,  clearly  show 
that  the  rule  he  contends  for  is  the  law  of  France;  and  the 
reasons  which  he  presents,  as  tending  to  show  the  propriety 
and  necessity  of  the  rule,  are  not  without  great  force.  It 
appears,  however,  that  this  rule,  as  stated  by  Emerigon  and 
other  distinguished  foreign  writers,  had  its  origin,  not  in  the 
common  law,  but  in  an  ancient  ordinance  of  the  French  gov- 
ernment. So,  too,  the  same  government,  as  well  as  Spain, 
and  perhaps  some  other  European  states,  has  its  fixed  rule 
as  to  what  length  of  time  a  vessel  must  be  at  sea  without 
being  heard  from,  in  order  to  raise  a  presumption  of  loss.  The 
time,  however,  differs  in  different  countries  and  in  different 
voyages.  The  commercial  policy  of  each  of  the  governments 
referred  to  has,  however,  made  the  rule,  as  to  time  when  a 
presumption  of  loss  shidl  arise,  absolute  in  each  particular 


No  case  has  been  cited  in  this  country  or  from  England  in 
which  it  has  been  held  that  the  common  law  has  any  fixed 
time  within  which  the  loss  of  a  missing  vessel,  unheard  from, 
is  to  be  presumed;  and  when  presumed  from  the  facts  and 
circumstances  of  the  case,  no  case  is  found  fixing  the  precise 
time  of  the  loss,  or  that  it  occurred  immediately,  after  the 
latest  news.  On  the  contrary,  all  the  cases,  so  far  as  any  have 
boen  cited  or  examined,  show  that  the  question  when  a  pre- 
sumption of  loss  arises  is  a  question  of  fact  for  the  jury,  to  be 
determined  in  view  of  all  the  facts  and  circumstances  in  the 
case;  and  when  a  presumption  of  loss  has  arisen,  the  question 
as  to  the  precise  time  when  it  occurred  is  to  be  determined  in 
the  same  way. 

In  the  case  of  Brown  v.  Nielsorij  1  Cai.  525,  cited  in  defense, 
it  appears  that  the  missing  vessel  sailed  from  Norfolk,  V^ir- 
ginia,  for  New  York,  March  4,  1801,  the  policy  expiring  the 
twenty-eighth  of  the  same  month;  and  the  question  whether 
the  loss  happened  within  the  life  of  the  policy  was  submitted 
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to  the  jury,  under  instroctionfl  from  the  presiding  judge  thai 
they  must  determine  the  time  of  the  loes  from  the  evidence  in 
the  case,  and  this  instruction  was  held  to  be  correct 

In  Amould  on  Insurance  (vol.  2,  Perkins's  2d  ed.,  p.  797), 
the  author,  after  stating  the  rule  in  France  to  be  that,  in  tbi 
case  of  a  misfilng  ship,  the  loss  will  be  presumed  to  have  haj^ 
pened  immediately  after  the  last  news,  says  that  "  in  our  law, 
no  fixed  periods  are  established  after  which  a  ship  not  heard 
of  shall  be  deemed  to  have  perished  at  sea,  but  each  case  is 
left  to  depend  on  its  own  circumstances  and  the  judgment  of 
practical  men."  As  no  authority  is  cited  to  the  contrary  from 
any  court  of  common  law,  it  may  well  be  presumed  that  Chan- 
cellor Kent,  in  the  extract  cited  from  his  Commentaries  (voL 
8,  p.  801),  had  reference  to  the  French  rule  before  referred  to; 
but  if  it  is  not  so,  he  is  unsustained  by  any  respectable  autho^ 
ity.  From  the  authorities  which  have  been  dted,  and  many 
oUiers  that  might  be,  we  have  no  hesitancy  in  coming  to  Uie 
conclusion  that  no  such  rule  exists  at  common  law  as  that  &r 
which  the  counsel  for  the  plaintiffs  contends. 

It  may  not,  however,  be  needless  to  remark,  that  the  condo- 
sion  to  which  we  have  arrived  is  greatly  strengthened  by  the 
decided  cases  in  regard  to  the  precise  time  of  the  death  of  a 
person  who  has  been  absent  from  the  place  of  his  residence 
for  seven  years  or  more  without  being  heard  from.  The  cases 
are  uniform  that,  although  the  presumption  of  his  death  arises 
at  the  end  of  seven  years,  yet  there  is  no  presumption  of  law 
as  to  what  precise  time  it  occurred,  and  the  time  of  his  death 
is  to  be  determined  by  a  jury,  upon  the  circumstances  d 
the  case:  See  1  Greenl.  Ev.,  sec.  41,  note  8,  and  cases  there 
cited.  In  onoof  which,  that  of  Doe  v.  Nepeatij  6  Bam.  &  AdoL 
86,  it  appears  that  the  person,  the  time  of  whose  death  caine 
in  question,  was  last  known  to  have  sailed  in  a  vessel  which 
was  never  heard  from,  and  yet  the  court  held  that  the  precise 
time  of  his  death  was  for  the  jury,  upon  the  (actB  in  the  case. 
In  this  case,  in  the  absence  of  all  other  facts,  there  oould  have 
been  no  reasonable  doubt  that  the  death  of  the  person  in  ques^ 
tion,  and  the  loss  of  the  vessel  in  which  he  sailed,  were  sund- 
taneous,  and  yet  no  such  rule  as  is  now  urged  was  contended 
for:  See  also  Eagle  v.  Emmet^  4  Bradf.  117;  Spetkcer  y.  Aoper, 
13  Ired.  838.  This  class  of  cases  are  so  analogous  to  the  ques- 
tion before  us,  that  no  reason  is  perceived  why  the  same  role 
should  not  apply  to  both  classes  of  cases. 

The  question  as  to  the  admissibility  of  proof  to  tboir  n 
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axigtJTig  usage  among  inmurance  offices,  in  the  case  of  iniwdng 
yesselsy  to  presume  that  the  loss  took  pbice  immediately  after 
the  last  news,  though  somewhat  disoniwed  by  the  counsel  for 
the  plaintiffs,  is  not  before  us,  and  therefore  is  not  conaideredi 
The  result  is,  that  according  to  the  agreement  of  the  parties^ 
the  case  is  to  stand  for  triaL 
Action  to  stand  for  triaL 

TsNineT,  C.  J.,  and  Bicb,  Currma^  GooDoroir,  and  Davi% 
JJ.,  ooncuired. 


PaamiRiDv  cur  SmtvivoMmPt  Whick  Tbmwajmm  as  CSitil  Law; 
4a>th  enrol  in  >  oommon  ditMtur,  bMnonnctioainoiirqfBfeMnof  jiiiiipf«> 
dnoe:  See  Co^  r.  Leadk,  41  Am.  Deo.  61S^  note  £2^  wfaoie  this  mbjeet  fa 
Aeuend  at  length. 


North  Bank  v.  Bbowk. 

[60  UAvn,  214.1 
^mnmacr  w  Aonov  nr  (>■■  State  smrxxir  Sami  Faisdb  worn  &mmm 
Caij8%  at  the  time  when  en  actum  ia  ocmimenoed  in  a  ooort  of  another 
atate,  cannot  invalidate  the  Judgment  of  the  latter  coart^  where  it  had 
Jnriediotum  of  the  parties  and  of  the  rabject-matter,  and  the  fact  that 
another  action  was  pending  was  in  no  manner  made  known  to  it.  AnA 
sndi  jndgment  wiU  bar  a  reeorery  in  snoh  prior  pwiding  sniL 

Action  against  indorser  of  promissory  notes.  The  opinioo 
ftates  the  case. 

RuggleSf  for  the  plaintiflEs. 

Oauld  and  WUUam  Fessenden,  tofr  the  defendant. 

By  Court,  Tsnnet,  C.  J.  This  is  an  action  against  the  d^ 
fendant,  as  indorser  of  two  negotiable  promissory  notes  of 
hand.  The  defense  is,  that  after  this  suit  was  commenced, 
the  plaintififs  caused  another  suit  to  be  instituted  in  the  state 
of  New  York,  against  the  defendant  for  the  same  cause;  that 
personal  service  was  made  upon  him,  and  he  appeared  in 
court,  answered  to  the  action,  and  defended  till  judgment  was 
rendered  against  him  for  the  amount  of  the  two  notes  declared^ 
and  for  costs. 

The  doctrine  is  well  established,  that  a  judgment  between 
parties,  both  of  whom  are  and  have  been  resident  in  this 
state,  of  a  court  having  jurisdiction  of  the  subject-matter,  ol 
another  of  the  United  States,  when  personal  service  of  the 
original  wrif  was  made  on  the  defendant,  who  appeared  in 
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court,  answered  to  the  action  and  made  defense,  is  valid  aod 
entitled  to  the  same  faith  and  credit  that  judgments  rendered 
within  our  own  jurisdiction  are  entiiled  to:  BisieU  y.  Briggt, 
9  Mass.  462  [6  Am.  Dec.  88];  HaU  v.  WUUanu,  10  Me.  278; 
HaU  y.  Wmiamn,  6  Pick.  232  ^l?  Am.  Dec.  356];  Middkies 
Bank  v.  Butman,  29  Me.  19;  Cleaves  y.  Lordy  43  Id.  290. 

The  plaintiffs  instituted  this  suit  on  January  11, 1858.  And 
on  January  21, 1858,  they  commenced  a  suit  for  the  same  caose^ 
against  the  defendant,  in  New  York,  caused  personal  service 
to  be  made  upon  him,  who  appeared  in  court,  answered  to  the 
action  by  counsel,  and  defended  the  same  till  judgment  was 
rendered  on  August  14,  1858.  No  defense  was  made,  on  the 
ground  of  the  pendency  of  the  action  in  this  state. 

The  question  presented  for  our  consideration  is,  whether  the 
judgment,  so  obtained  in  the  state  of  New  York,  was  a  nullity, 
or  can  be  ayoided,  by  proof  that  this  action  was  pending  when 
the  other  was  commenced  and  when  judgment  was  rendered 
thereon. 

It  is  hardly  necessary  to  remark  that  the  facts,  upon  which 
it  is  insisted,  for  the  plaintiffs,  that  the  judgment  is  one  which 
is  yoid  or  can  be  ayoided,  not  being  in  any  manner  made 
known  to  the  court  in  New  York  by  them,  during  the  pendency 
thereof,  can  haye  no  effect  by  possibility  to  inyalidate  that 
judgment.  It  would  certainly  be  a  yery  noycl  mode  of  revers- 
ing a  judgment  rendered  by  a  court,  having  jurisdiction  of  the 
parties  as  well  as  the  subject-matter,  and  which  the  plaintiffs 
sought  to  obtain,  and  did  obtain.  If  the  pendency  of  the 
present  action  was  known  to  the  defendant  at  the  time  he  had 
the  right  to  file  a  plea  in  abatement  for  that  cause,  he  could 
have  done  so,  but  if  he  chose  to  waive  that  defense,  the  plain- 
tiffs could  not  then  or  at  this  term  complain,  and  invoke  this 
waiver,  to  the  prejudice  of  him.  If  they  had  not  desired  Up 
prosecute  that  action  to  judgment,  after  it  was  commenced, 
they  could  at  any  moment  have  discontinued  it. 

That  judgment  must  be  treated  as  having  eyery  element 
and  all  the  effects  of  a  judgment  rendered  within  this  state  for 
the  same  cause  between  the  same  parties.  The  contract  upon 
which  that  judgment  was  recovered  is  merged  therein  and 
extinguished  thereby.  It  constitutes  a  new  debt,  having  its 
first  existence  at  the  time  it  was  rendered:  Holbrook  v.  Fon,  27 
Me.  441;  Pike  y.  McDonald,  32  Id.  418  [64  Am.  Dec.  697]. 
An  action  may  be  maintained  thereon  in  this  state,  and  if  it 
should  be  treated  as  no  bar  to  the  present  suit,  the  plainlift 
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would  have  two  judgments  against  the  same  defendant  fox  the 
same  cause  of  action. 

Plainti£fs  nonsuit. 

Judgment  for  defendant. 

Rice,  Cutting,  Mat,  Ooodenow,  and  Davis,  JJ.,  concurred. 


BaooTSET  or  JuDomiiT  nc  Qnb  State  d  BAxto  the  farther  proseoatioa 
•f  ttie  nme  omim  of  actioii  by  the  Mune  pertiee  in  another  state:  Bank  V 
Uma  America  t.  WheeUr,  73  Am.  Dee.  688^  note  6S8b 


Stober  V.  Eaton. 

160  MAimi,  S19.J 

AoEVT  Wbo  NBauBOTs  TO  Iksurb  Oaboo  Shipped  to  Hm,  u  directed  by 
the  owner,  oennot  maintain  an  action  for  a  premium  of  insnranoe^ 
although  he  would  have  been  liable  to  the  owner  in  damages  for  neglect 
of  dnty,  in  oaae  the  cargo  had  been  lost. 

Assumpsit  to  recover  the  premium  on  an  alleged  insurance 
of  a  cargo  of  lumber.  When  the  vessel  was  ready  for  sea,  the 
defendant  telegraphed  to  the  plaintiffs  to  insure  the  cargo. 
The  plaintiffs  admitted  that  they  did  not  procure  any  insur- 
ance upon  the  cargo,  and  that  it  arrived  safely.  But  they 
contended  that  they  were  liable  to  the  defendant  for  neglecting 
to  insure,  and  thereby  became  themselves  the  insurers,  and 
entitled  to  the  premium. 

Kennedy^  for  the  plaintiffs. 

Ocvldj  for  the  defendant. 

By  Court,  Rice,  J.  The  plaintiffs  admit  that  it  was  their 
duty  to  have  procured  insurance  upon  the  cargo  of  the  defend- 
ant, consigned  to  them,  according  to  his  instructions,  and  that 
they  neglected  so  to  do. 

For  such  negligence,  in  case  of  loss,  they  would  have  been 
responsible  to  the  defendant  for  all  the  losses  sustained  by 
want  of  insurance:  Story  on  Agency,  sec.  190. 

But  from  such  negligence  no  action  could  arise  to  them  to 
recover  the  premium,  for  the  reason  that  no  contract  of  insur- 
ance existed  between  them  and  the  defendant,  either  express 
or  implied:  1  Duer  on  Insurance,  61,  c.  11. 

On  the  contrary,  in  case  of  loss,  they  would  have  been  liable 
to  the  defendant  in  damages  for  neglect  of  duty,  to  the  full 
amount  of  the  insurance  which  they  should  have  effected  for 
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his  benefit,  less  the  premium:  De  Tadet  y.  CrwueUatj  2  Wash. 
C.  C.  182. 
Plaintififs  nonsuit. 

TsNNEYy  C.  J.,  and  Cuttino,  Mat,  Goodenow,  and  Dayd, 
JJ.,  ocmcurred. 

AaxHT  wHOflB  DuTT  It  IS  TO  Inbobb  Pkofmbit  ov  bd  PxnraiK4x»  a»l 
who  oBgleotB  to  do  80^  ia  Uabk  to  the  latter  for  any  lam  of  the  property  oon* 
■ioned  by  a  peril  that  he  ihonld  haTO  inrazed  agaiaat:  Sirtmg  t,  £^  S8  Aiii 
Deo.  Id5. 


NbWBBRT    V.   CUNNINGHAIL 

[60  Maikb,  28L] 

AnoBHir^i  Lmr  dobb  kot  Attach  in  Suit  uhtil  RssmmoH  ov  Jum* 
MBIT  THXBxnf,  but  when  jndgmeat  has  been  obtained,  an  ezeootiott 
iieaed,  and  the  lien  has  attached  thereto^  it  extends  to  aoiti  tama(\ 
from  and  incidental  to  the  enforcement  of  the  judgment. 

Whxrx  Judgment  in  Rkplkyin  Suit  is  Rkndsrxd  ior  DERNiun^  tin 
attorney  has  a  lien  on  the  execution  issued  thereon,  and  to  the  extetfl 
of  the  lien,  is  to  be  regarded  as  an  equitable  assignee,  and  as  sodh,  ea* 
titled  to  the  protection  of  the  law  in  the  enf  oroement  of  hii  daima.  Tm 
that  extent,  his  rights  of  action  are  co-extensive  with  thbae  of  hii  clifliit> 

Attobnet  is  not  Bound  to  Give  Notige  ov  his  Intention  to  Belt  ok 
ma  Lien,  in  order  to  make  it  available  against  the  discharge  of  ti*i 
creditor. 

Axtornet,  ab  Equitablb  Asbioneb,  has  Bigbt  to  Entoegb  Rbpuvdi 
Bond,  to  the  extent  of  his  lien,  and  this  right  the  obligee  in  the  booA 
cannot  defeat. 

Officer  is  Liable  fob  Taking  Replevin  Bond  with  Insuffiuieht  Sobe 
ties,  where  the  execution  issued  against  them  cannot  be  satisfied  hj 
reason  of  their  insolvency.  The  attorney  has  the  right  to  enf oroe  saci 
liability  by  an  action  in  the  name  of  the  defendant  in  the  replevin  lai^ 
to  whom  the  bond  was  made,  and  his  discharge  of  the  officer  cannot  de 
feat  the  attorney's  right  to  recover. 

Bight  of  Action  against  Sheriff  for  Taking  Inbuffigdent  SuBBnxi  0 
Replevin  does  not  accrue  until  after  the  lien  of  the  attorney  has  becoiBP 
perfected  by  the  rendition  of  judgment  in  the  replevin  suit,  and  the  stat* 
ute  of  limitations  in  such  case  doea  not  begin  to  run  till  then. 

Axtobney's  Lien  Extends  only  to  Such  Fees  and  Disbubsehehtb  as  ait 
taxed  and  included  in  the  execution. 

Action  on  the  case.    The  iacis  are  stated  in  the  opinion. 
Chuld  and  Robin$onj  for  the  plaintiff  in  interest 
Bvlfinehy  for  the  defendant. 

Bt  Court,  Apflbton,  C.  J.    It  ajqpears  from  the  evidenoe  in 
the  case,  that  Philip  Newbert  oommenced  an  action  of  re* 
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j^erin  against  Joseph  W.  Newbert,  in  which  the  defendant 
TOOoyered  judgment  and  for  a  retom.  The  ezeeuii(m  ismiing 
ihereon  being  returned  unsatifified,  the  present  phdntiff  com- 
menced a  suit  on  the  replevin  bond  against  Philip  Newbert  et  al^ 
In  which  judgiAent  was  rendered  in  his  feivor.  Philip  Newbert 
and  the  surety  on  his  bond  being  insolvent,  this  suit  was  com- 
menced against  the  late  sheriff  of  this  county,  for  the  default 
of  one  Cole,  his  deputy,  in  not  taking  a  sufficient  replevin 
bond.  Since  its  commencement.  Cole  has  settled  with  the 
lilaintiff  of  record,  and  procured  firom  him  a  discharge. 

The  replevin  suit  was  defended,  and  that  on  the  replevin 
bond  prosecuted,  till  final  judgment  was  rendered  in  each  case, 
by  A.  P.  Gould,  esq.,  an  attorney  of  this  court,  who,  having  a 
Uen  on  the  judgments  obtained  in  the  above  actions,  claims  by 
kstce  thereof,  and  as  assignee,  to  control  this  action  and  defeat 
the  discharge  the  defendant  has  obtained. 

The  attorney  has  a  lien  on  all  papers  of  his  client  which 
come  into  his  hands,  which  may  be  enforced  by  the  retention 
thereof  until  such  lien  is  satisfied. 

An  attorney's  lien  does  not  attach  in  a  suit  until  the  ren- 
dition of  judgment  therein.  But  this  principle  applies  only  in 
the  first  instance.  When  judgment  has  been  obtained,  an  exe- 
cutiim  issued,  and  the  lien  has  attached  thereto,  it  extends  to 
suits  arising  from  and  incidental  to  the  enforcement  of  the 
fudgment.  Were  it  not  so,  the  lien  would  obviously  be  of 
slight  value. 

Judgment,  then,  having  been  rendered  in  favor  of  the  de- 
fimdant  in  the  replevin  suit,  the  attorney,  having  in  his  hands 
the  execution  which  issued,  had  a  lien  thereon.  To  the  extent 
of  such  lien,  he  is  to  be  regarded  as  an  equitable  assignee,  and 
as  such,  entitled  to  the  protection  of  the  law  in  the  enforce- 
ment of  his  claims.  To  that  extent  his  rights  of  action  are  co- 
extensive with  those  of  his  client.  In  Martin  v.  Hawks,  15 
Johns.  405,  the  attorney  had  a  lien  on  a  judgment  recovered 
for  his  costs.  The  execution  was  placed  in  the  sheriff's  hands 
tor  collection,  who  voluntarily  suffered  the  debtor  to  escape. 
The  attorney  brought  an  action  for  the  escape  against  th« 
sheriff,  in  the  name  of  his  client.  It  was  held  that  the  sheriff 
ooold  not  avail  himself  of  a  release  from  the  original  plaintiff 
in  bar  of  the  action,  such  release  being  a  fraud  upon  the  attor- 
ney, as  it  was  executed  with  notice  to  aU  parties  of  his  lien  for 
easts.  In  WUkim  v.  Batterman,  4  Barb.  48,  a  party  was  com- 
Bsiitod  to  jail  upon  a  ea.  so.,  which  showed  upon  its  fiuse  that 
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tarn,  has  fSGuIed  to  retnm  upon  demand  the  property  re- 
plevied: Harriman  ▼.  FtlUiw,  20  Me.  93.  The  right  of  actioo 
for  not  taking  a  sufficient  bond,  therefore,  did  not  accme  till 
after  the  lien  of  the  attorney  had  become  perfected  by  the 
rendition  of  judgment  in  the  replevin  action.  The  suit,  tiiere- 
fore,  is  one  of  the  recognized  modes  of  rendering  the  judg- 
ment recovered  available  to  the  party  in  whose  favor  it  was 
rendered,  or  to  his  assignee.  The  client  is  not  to  be  allowed 
to  deprive  the  attorney  of  his  lien,  any  more  than  the  assignor 
would  be  permitted  to  defeat  his  assignment. 

This  lien,  by  the  revised  statutes  of  1857,  c.  84,  sec.  27,  is  for 
''so  much  of  the  ....  execution  as  is  due  to  the  attorney  for 
fees  and  disbursements  therein."  The  fees  must  be  taxed  and 
included  in  the  execution,  and  the  disbursements  must  like- 
wise  be  for  taxable  items  included  therein:  Ocean  Ins.  Co.  v. 
Rider,  22  Pick.  410;  Woods  v.  Verry,  4  Qiay,  357.  But  this 
lien  does  not  extend  to  professional  services  other  than  thoee 
taxed  and  included  in  the  execution. 

Defendant  defaulted. 

Rice,  Cuttino,  Davis,  Kent,  and  Walton,  JJ.,  concurred. 


Lbn  or  Attobnbt  on  Jvdqmxsti  See  Dodd  r.  Brott,  66  Am.  Dee.  641, 
note  643,  where  other  casea  are  ooUected.  The  lien  of  an  attorney  doet  not 
attach  until  the  rendition  of  judgment,  and  before  that  the  parties  may  lettb 
and  disregard  the  claima  of  the  attorney:  AverUl  r.  Longfeilow,  66  Me.  238^ 
eiting  the  principal  case.  An  attorney's  lien  ertenda  to  fees  in  enita  ariaog 
from  and  incidental  to  the  enforcement  of  the  judgment  which  he  haa  ob> 
tained:  Bemek  t.  LwUnffton^  16  W.  Va.  392,  also  ettiag  the  prineipal 
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Wbxbb  Dbbd  OoNTAnrs  Two  Inoonsistent  DsKnamoini  or  Lavd  Gov- 
TETXD,  the  grantee  ia  entitled  to  hold  that  which  la  moat  benefioal  t* 
him. 

Whekb  Son  Fabtioulabs  or  Dbsgbiption  or  Bbtatb  OcumrxD  oo  Bor 
AoBUB,  those  which  are  nnoertain,  and  liable  to  enon  and  miirtalr<n 
most  be  governed  by  those  which  are  more  certain. 

Died  Contstino  GiusT-iaLL  "with  ths  Lavb  and  Pbivilboib,  whoe 
the  same  is  situated,  necessary  for  and  attached  to  said 
hereby  meaning  and  intending  to  convey  aU  the  bnda  and  mill 
(not  heretofore  sold  by  ns)  on  the  dam  connected  with  the  said  grist-aiiQ 
and  privilege,"  conveys  aU  the  land  and  privilege  not  before  sold  by  ths 
grantors,  and  oonneoted  with  the  mill  and  privilege,  and  not  mersly  wbal 
is  strictly  necessary  for  and  attached  to  the  Hiill;  bat  if  the  partiei  hflv<^ 
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b J  their  nilMeqiieiit  teto  and  ooonp&tioii,  adopted  a  difFerent  oonstnio^ 
turn  of  tbo  deed,  treatiiig  the  grant  aa  embracing  not  all  the  landa  and 
priyilege  on  the  dam  not  previonaly  aold,  but  all  the  UzmIb  and  priviloge 
eomiected  with  the  grist-mill  not  previonaly  Bold,  the  ooort  will  not 
interfere  with  their  constmotion. 
AuxnATioit  ov  Ebtati  bt  Laitdlobd  Oonrosg  TxNAircr  at  Will  to  Tbit. 

▲VOT  AT  BCVWERAXCE. 
WUTUTM  FBOnDDTQ  10&  TeBMIHATIDV  OV  TkT  AVCT  AT  WXLL  BT  NOTIOB  in 

writing  aerred  npon  the  occnpant  thirty  days  before  the  time  fixed  in 
nid  notice  for  the  termination  thereof,  does  not  provide  that  sach  ten* 
andea  cannot  be  terminated  in  any  other  way;  tenancies  at  will  at  com- 
mon law  may  be  terminated  in  the  same  manner  aa  before  the  statute. 
IkiUBT  AT  SumRANOB  OAioiOT  MADiTAitf  Tkibpam  qnnre  daiuwn  /regH 
for  a  peaceable  entiy. 

TassPABs  quare  datMum  /regit.   The  opinion  fltatee  the  facta. 

/.  Oranger,  for  the  plaintiff. 

Brctdburyj  BlakCj  OarMty^  and  Madigan^  for  the  defendant 

By  Court,  Davis,  J.  This  case  has  been  presented  to  the 
eonrt  before  (48  Me.  495),  upon  a  report  of  the  evidence 
differing  in  many  respects  from  that  now  reported.  It  was 
then  ordered  to  be  tried  by  a  jury,  and  upon  that  trial  new 
questions  of  law  were  raised.  The  verdict  being  for  the  de- 
fendant, the  plaintiff  now  presents  the  case  again  upon  excep- 
tions, and  a  motion  for  a  new  trial. 

The  plaintiff  owned  a  mill  and  privilege  on  the  Meduxne- 
keag  stream,  in  Houlton;  and  he  occupied  a  passage-way  and 
platform  adjacent  thereto.  He  derived  his  title  to  the  prem- 
ises through  mesne  conveyances  from  J.  S.  and  A.  R.  Putnam, 
by  their  deed  to  Rufus  Mansur,  dated  April  29,  1844. 

In  the  summer  of  1857,  the  defendant  entered  upon  a  portion 
of  the  passage-way,  and  erected  a  shop  thereon  in  part;  and 
be  placed  a  shaft  across  the  passage-way  to  connect  the 
machinery  in  the  shop  with  the  water-wheel  of  a  grist-mill. 
For  that  entry  this  action  of  trespass  qvare  claumm  was 
brought  by.  the  plaintiff. 

The  defendant  entered  under  a  lease  from  the  owners  of  the 
grisi-miU,  who  also  derived  their  title  through  mesne  convey- 
ances from  the  Putnams,  by  their  deed  to  Batchelor  Hussey, 
dated  May  18, 1843.  The  description  of  the  premises  conveyed 
by  this  deed  is  as  follows:  '^  The  grist-mill  in  said  Houlton  on 
the  Meduxnekeag  stream,  now  owned  and  occupied  by  us, 
together  with  the  land  and  privileges  where  the  same  is  situ- 
ated necessary  for  and  attached  to  said  grist-mill;  hereby 
ipeanip;  ap^  ^iPttA^*^  *^  convey  all  the  lands  and  mill  privi* 
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liQge  (not  heretofore  sold  by  us)  on  the  dam  connected  with 
wid  grist-mill  and  privilege." 

This  was  a  mortgage  deed;  and  the  debt  secured  by  it  not 
being  paid,  it  was  afterwards  foreclosed.  The  yalidity  of  the 
fweclosure  is  not  questioned. 

The  defendant  contends  that  the  deed  to  Hussey  embraced 
^  ail  the  lands  and  privilege  "  owned  at  the  time  by  the  Put^ 
nams  ''  on  the  dam  connected  with  the  grist-mill." 

The  plaintiff  contends  that  nothing  passed  by  the  deed 
except  what  was  ^*  necessary  for  and  attached  to  said  grist- 
nuli." 

An  explanatory  clause  added  to  the  clause  containing  the 
grant  sometimes  has  the  effect  to  diminish,  and  sometimes  to 
«nlarge,  the  grant;  and  sometimes  it  is  rejected  as  repugnant 
to  the  grant:  Forbueh  v.  Lombard^  13  Met  109;  Chedey  v. 
Holmes,  40  Me.  636;  Pile  v.  Monroe,  36  Id.  309  [58  Am.  Dec 
751].  The  authorities  on  this  subject  are  collected  in  the  case 
of  Mdvin  v.  Proprietors  of  Locks  ete,j  5  Met.  15  [38  Am.  Dec. 
884],  and  the  following  general  rules  are  deduced: 

^  If  there  be  two  descriptions  of  the  land  conveyed,  which 
do  not  coincide,  the  grantee  is  entitled  to  hold  that  which  will 
be  most  beneficial  to  him." 

*'  If  some  of  the  particulars  of  the  description  of  the  estate 
conveyed  do  not  agree,  those  which  are  uncertain  and  liable 
io  errors  and  mistakes  must  be  governed  by  those  which  are 
more  certain." 

If  the  deed  of  the  Putnams  to  Hussey,  by  the  explanatory 
clause,  commencing  with  the  words  ''hereby  meaning  and 
intending  to  convey,"  embraces  all  the  lands  and  privilege  on 
the  dam  not  previously  sold  by  them,  such  a  construction  is 
not  only  more  beneficial  to  the  grantee,  but  more  definite  and 
certain  than  a  grant  of  what  was  necessary  for  and  attached 
to  the  mill.  The  former  is  susceptible  of  actual  demonstration 
and  proof  by  fixed  boundaries;  the  latter  can  be  determined 
only  by  the  varjring  opinions  and  imperfect  judgment  of  men. 

But  does  the  explanatory  clause  in  that  deed  embrace  all 
the  lands  not  previously  sold  by  the  grantors?  This  raises  a 
question  of  verbal  construction  of  no  littie  difficulty;  for  the 
clause  may  be  analyzed,  and  the  words  supplied  which  are 
oot  expressed,  in  two  ways,  without  doing  any  violence  to  the 
language. 

Thus:  ''  Hereby  meaning  and  intending  to  convey  all  lands 
and  mill  privilege  (not  heretofore  sold  by  us)  on  the  dam 
[which  is]  connected  with  said  grist-mill  and  privilege." 
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Or:  *^  Hereby  meaning  and  intending  to  oonyey  all  the  landa 
and  mill  privilege  (not  heretofore  sold  by  ub)  on  the  dam  [which 
are]  connected  with  said  grist-mill  and  privilege/' 

So  £ar  as  appears  in  the  evidence  reported,  the  parties  them* 
•elves,  by  their  subsequent  acts  and  occupation,  seem  to  have 
adopted  the  latter  construction,  treating  the  grant  as  embrac- 
ing, not  all  the  lands  and  privilege  on  the  dam  not  previously 
sold,  but  all  the  lands  and  privilege  connected  with  the  grisi- 
milL  This  construction  is  most  favorable  to  the  plaintiff,  and 
is  in  harmony  with  the  instructions  given  to  the  jury.  He 
therefore  has  no  reason  to  complain;  and  it  is  unnecessary 
far  US  to  express  any  opinion  in  regard  to  its  correctness. 

The  plaintiff  contended,  at  the  trial,  that  if  the  passage-way 
was  not  embraced  in  the  deed  from  the  Putnams,  he  had  oc- 
cupied it  for  a  long  time  with  their  consent;  that  he  was  there- 
fore a  tenant  at  will;  and  that  until  the  tenancy  should  be 
terminated  by  a  notice  to  quit,  according  to  the  statute,  the 
defendant,  or  his  lessors,  had  no  right  of  entry.  But  the  jury 
were  instructed  '^that  if  the  plaintiff  was  the  tenant  at  will 
0f  the  Putnams,  that  tenancy  was  terminated  by  the  sale  to 
HuBsey ;  that  the  alienation  of  the  estate  changed  the  tenancy 
at  will  to  a  tenancy  at  sufferance." 

The  plaintiff  appears  to  have  occupied  with  the  consent  of 
the  subsequent  owners,  as  much  as  of  the  Putnams,  until  the 
defendant  took  his  lease  for  a  term  of  years,  in  1857.  But  the 
principle  would  apply  to  the  last  alienation  as  well  as  to 
the  first  It  is  not  claimed  that  the  defendant  ever  gave 
ioch  consent. 

The  statute  in  force  at  the  time  provided  that  ^'tenancies  at 
will  might  be  terminated  by  notice  in  writing  served  upon  the 
occupant  thirty  days  before  the  time  fixed  in  said  notice  for 
the  termination  thereof:"  Law  of  1853,  c.  39,  sec.  1. 

This  statute,  and  the  one  which  preceded  it,  requiring  a 
longer  notice,  enabled  a  landlord  to  terminate  such  a  tenancy 
without  entry  therefor,  or  alienation.  It  does  not  provide  that 
■Qch  tenandes  cannot  be  terminated  in  any  other  way.  And 
even  if  this  is  implied  in  tenancies  at  will  under  the  statute, 
■iich  tenancies  at  common  law  may  be  terminated  in  the  same 
manner  as  before. 

'*  If  the  landlord  enters  on  the  land  and  cuts  down  the  trees 
demised,  or  makes  a  feofftaaent,  or  a  lease  for  years  to  com- 
mence inmiediately,  the  estate  at  will  is  thereby  determined:" 
1  CmL  Dig^  tit  9,  o.  1,  sec.  18.    ^'It  is  an  intrinsio  quality  ol 
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an  estate  at  will,''  wajs  Shaw,  C.  J.,  ''that  it  is  peraonal,  and  can- 
not pass  to  an  assignee;  and  that,  by  an  alienation  in  fee  or 
for  years,  the  estate  at  will  is  ipso  facto  determined,  and  can* 
not  subsist  longer.  This  is  a  Ihnitation  of  the  estate  which  is 
incident  to  its  very  nature.  When,  therefore,  it  is  determined 
by  operation  of  law,  it  is  determined  by  its  own  limitation, 
without  notice:"  Howard  v.  Merriam^  6  Gush.  563.  And  in 
Curtis  V.  Oalviny  1  Allen,  215,  the  same  doctrine  is  stated  by 
Bigelow,  G.  J.  "The  determination  of  an  estate  at  will,  by  an 
alienation  by  the  owner  of  the  reversion,  is  one  of  the  legal 
incidents  of  such  an  estate,  to  which  the  right  of  the  lessee 
therein  is  subject,  and  by  which  it  may  be  as  effectually  ter- 
minated as  by  a  notice  to  quit,  given  according  to  the  requisi- 
tions of  the  statute:"  McFarland  v.  Chase,  7  Gray,  462. 

This  might  seem  at  first  view  to  be  in  conflict  with  the  case 
of  Yowag  v.  Yowngy  86  Me.  133.  But  that  decision,  if  correct, 
does  not  apply  to  the  case  at  bar.  The  tenant  in  that  case 
was  in  possession  under  a  parol  lease,  at  an  agreed  rent 
Except  by  special  provision  of  statute,  it  would  have  been  a 
valid  lease  from  year  to  year.  It  was  a  tenancy  at  will  by 
statute.  And  it  is  expressly  declared  in  the  opinion  of  the 
court  that  tenancies  at  will  by  the  common  law  might  be  de- 
termined without  notice  to  quit. 

If  the  plaintiff  was  a  tenant  at  will,  it  was  by  the  common 
law.  He  occupied  merely  by  the  consent  of  the  owner,  with- 
out paying  or  agreeing  to  pay  any  rent.  By  the  conveyance 
of  the  premises  to  the  defendant  he  became  a  tenant  at  suffe^ 
ance:  Benedict  v.  Morse,  10  Met.  223.  Such  a  tenant  cannot 
maintain  trespass  quare  claueum  for  a  peaceable  entry. 

Motion  and  exceptions  overruled. 

Appleton,  G.  J.,  and  Bicb,  Cuttino,  and  Exnt,  JJ.,  con- 
curred. 


TXNAKOT   AT    Woi.    D  TbBMOUTI]>   BT    SaLB    OF   PaQPSBTT:    Z^OM  ▼. 

Dome,  75  Am.  Deo.  195;  see  alao  DSUm  t.  Browi^  71  Id.  700. 

Dbbd  18  to  bx  Gonstbuxd  Most  Stbonolt  nr  Fatok  ov  OaAmm:  Gd» 
wumweaUk  v.  Brieete.  R.  R.  Co.^  67  Am.  Doe.  471,  note  4S6,  wfaon  other  omm 

ftreooUected. 

GRAirrKK'8  Right  aw  Eubotion  nr  Oasi  or  UNCXBTAiBTr  nr  DnGur* 
noH  nr  Dwed:  Armatrong  t.  JHudd^  50  Am.  Deo.  545,  note  548^  wben  tba 
qneBtion  is  consideredL 

RiruoNAiiT  Clavsis  nr  DMoamiDv  nr  Dud:  See  JVbrwMd  t.  Skrr^  ^ 
▲m.  Deo.  406^  note  410,  where  other  oaiee  are  ooMeoted. 


IMS.]  STOOKWXLL  v.  DlLUNGHAJi.  621 


StOOKWELL   v.    DiLLINaHAM. 

[60  MaIKB.  442.] 

Onrra.Aor  Ma2>b  bt  Copabtneb  nt  Namb  ov  Fibm,  Pbika  Faibb  Bdhm 
FiBlCp  imlen  it  is  ontsida  the  business  of  the  firm. 

Whbbb  Pabtnbb  CoNTBAcra  Debt,  Rbpebsbntdto  to  Cbbdhob  that  It 
B  BOB  Bbbbrt  ov  Fibm,  the  firm  is  liable,  whether  snoh  representatuBi 
is  trae  or  false,  if  the  taransaotum  is  within  the  scope  of  the 


Tboveb  for  pine  logs.    The  £aot8  are  stated  in  the  opmioo. 

W.  C,  Crosby  f  for  the  plaintiff. 
Rowe^  for  the  defendants. 

By  Court,  Appleton,  C.  J.  The  facts  in  this  case  are  not 
open  to  controversy.  The  only  inquiry  is,  whether  the  ruling 
of  the  presiding  judge  upon  the  facts  as  disclosed  was  erro- 
neous. 

Both  parties  claim  the  logs  in  controversy  under  bills  of  sale 
from  the  firm  of  Brown  &  Lee.  The  defendants'  title  is  prior 
in  time,  and  consequently  prior  in  right,  unless  impeached. 

The  bill  of  sale  from  Brown  &  Lee  to  Chase  is  prima  facU 
to  be  deemed  the  act  of  the  firm  and  binding  on  them.  "When 
a  contract,"  remarks  Mr.  Justice  Story,  in  United  States  Bank 
V.  Binney,  5  Mason,  176,  "  is  made  in  the  name  of  the  firm,  it 
will  prima  facie  bind  the  firm,  unless  it  is  ultra  the  business  of 
the  firm."  The  bill  of  sale  must  be  deemed  then  as  conveying 
a  good  title,  ruiless  impeached. 

The  evidence  discloses  that  "  on  November  2,  1858,  Lee,  of 
the  firm  of  Brown  &  Lee,  represented  to  the  defendants  that 
he  wanted  to  raise  money  to  pay  one  Chase,  for  money  he  [Lee] 
had  had  of  Chase  to  pay  Brown  &  Lee's  bills;  that  Chase 
wanted  to  go  to  California,  and  he  had  no  other  means  to  raise 
the  money  to  pay  him."  It  also  appeared  from  the  testimony 
of  Dillingham,  given  for  the  defense,  that  "  he  [Dillingham] 
had  no  information  that  it  was  Lee's  private  debt — that  he  un- 
derstood from  Lee  that  he  had  borrowed  money  of  Chase  to 
pay  the  bills  of  Brown  &  Lee,  and  that  Chase  had  loaned  the 
money  to  Lee."  But  this  does  not  impeach  the  defendants' 
prima  fade  title. 

The  firm  is  liable  for  the  false  and  fraudulent  representations 
of  any  of  its  members  relative  to  matters  falling  within  the 
scope  of  its  business:  Lindley  on  Partnership,  250.  Much 
more,  tor  the  representations,  which  are  true.    Whether  true 
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or  not,  therefore,  the  defendants  had  a  right  to  regard  them  ai 
true,  and  so  regarding  them,  to  act  upon  their  truth. 

Upon  the  representations  of  Lee,  the  defendants  advanced 
their  note  upon  the  faith  of  a  bill  of  sale  given  by  Lee  in  the 
name  of  Brown  &  Lee,  which  the  plaintiff  seeks  to  avoid,  oq 
the  ground  that  it  was  the  private  debt  of  Lee,  and  not  the 
debt  of  the  firm,  for  which  the  advance  was  made.  The  state- 
ments of  Lee  show  the  money  received  went  to  pay  the  debts 
of  the  firm.  The  defendants  understood  it  was  the  debt  of 
the  firm,  and  not  of  Lee,  which  the  money  raised  was  to  pay. 
"The  firm  is  liable  for  goods,  though  they  may  have  been  sup- 
plied to  one  only  of  the  partners,  and  no  oUier  person  maj 
have  been  known  to  the  supplier  as  belonging  to  the  firm:" 
Lindley  on  Partnership,  233.  "Thus,  if  the  money  is  in  fact 
borrowed  for  the  partnership  business,  or  it  is  in  &ct  applied 
to  the  partnership  business,  in  the  absence  of  all  controlling 
circumstances,  the  partnership  will  be  bound  therefor;  since 
the  fair  presumption  is,  that  it  was  intended  by  the  partner  to 
pledge  the  partnership  credit,  and  not  merely  his  individual 
credit,  whether  the  partnership  was  known  to  the  lender  or 
not:"  Story  on  Partnership,  sec.  139.  "The  firm  is  liable 
where  one  of  the  firm  borrows  money  (not  expressly  on  his  in- 
dividual credit),  and  it  is  shown  that  it  was  borrowed  for  and 
appropriated  to  the  use  of  the  firm:"  Church  v.  Sparrow,  5 
Wend.  223;  Txicker  v.  PeaBlee,  86  N.  H.  167.  The  language 
used  was  sufficient  to  satisfy  the  defendants  that  it  was  a  firm 
debt,  for  the  payment  of  which  they  advanced  their  note. 
They  are  not  responsible  for  the  truth  of  Lee's  statements. 
As  they  were  made  in  the  course  of  business,  if  untrue,  the 
firm  must  be  the  sufferer.  The  finding  of  the  judge  was,  that 
the  defendants  were  bona  fide  purchasers;  and  that  finding  is 
not  adverse  to  the  facts  as  reported,  and  must  conclude  the 
parties. 

Exceptions  overruled. 

Cutting,  Davis,  Kent,  and  Walton,  JJ^  concurred. 


LiLBILITT  OV  PaBTNXBSHIY  lOR   DbBTB  GONTSAOnD   WITHX3I    APPAKin 

8oopx  OF  Partnership  Businiss:  See  Bromley  v.  MSUoUt  76  Am.  Dea  18S; 
aote  193,  where  other  cases  are  ooUected. 

Partner  mat  Bind  Partnership  in  All  TaAvaAonom  Rblatcm 
IBBRXTO,  and  in  the  course  of  its  bosinMs:  Wfigkt  t.  Boynim^  7%  An.  Usa 
BIO,  note  828^  where  oiiwr  oases  are  ooUsoted. 
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Eelley  v.  JeNNE88. 

[60MAnra,45S.J 
MonoAOOE  wiiH  WABKAnrr  Patb  on  Pudb  Mobioaob  ca  tt» 
landy  the  p&ymeiit  will  iniixe  to  the  benefit  o£  the  seoond  mortgngte^ 
But  if  the  money  with  which  raoh  payment  ia  made  ia  fomiahed  in  paift 
by  a  third  penon,  who  takes  an  aeeignment  of  the  mortgage  to  himeeH 
and  for  his  own  benefit^  a  resulting  tmat  in  his  favor  attachee  at  once  t» 
ttie  oonveyanoe  from  the  first  nuxrtgagee  to  the  mortgagor^  to  the  extMsi 
of  the  portion  of  the  mortgage  debt  actnally  paid  off  by  his  money. 
Taamt  Ebtatb  n  hot  Such  Aitbr-aoquibxd  Titlx  ab  Ihubu  to  Bnoviv 
tfV  Okabtb  of  the  tmstee  who  makes  the  oonyeyanoe  in  his  indiTidaal 
eapaeity.  And  an  implied  trast  is  goremed  by  the  same  general  rate 
aa  other  tmsts. 

Bill  in  equity.    The  facts  are  stated  in  the  opinion* 

A.  W.  Paine^  for  the  plaintiff. 

Sowe  and  Bartlettj  for  the  defendants. 

By  Court,  Kent,  J.  Horace  Jenness,  on  the  second  of  Do- 
eember,  1852,  made  his  deed  of  mortgage  to  Webster  Kelley^ 
the  intestate,  of  a  township  of  land.  The  deed  was  in  the 
usual  form,  and  contains  the  usual  covenants  of  general  war- 
ranty. It  was  given  to  secure  pajrment  of  a  note  for  eight 
thousand  dollars,  given  by  Jenness  to  Kelley.  The  deed  wae 
acknowledged  and  delivered  on  the  fifteenth  of  June,  1853L 
At  this  time,  there  was  an  incumbrance  on  the  township^ 
created  by  a  prior  mortgage  to  secure  a  note  to  S.  H.  Blaka 
fivr  seven  thousand  six  hundred  and  sixty-five  dollars  and 
ninety-seven  cents,  given  by  Clark,  who  then  had  the  title. 

The  original  bill  alleges  that  Blake,  in  July,  1860,  received 
the  amount  then  due,  on  that  prior  mortgage,  from  Jenness^ 
and  thereupon  assigned  the  note  and  mortgage  to  Jenness^ 
who  Btill  holds  the  same. 

On  such  a  state  of  facts,  there  could  be  no  doubt  that  such 
payment  would  inure  by  way  of  estoppel,  or  implied  trust,  to 
the  benefit  of  Jenness's  grantee,  to  whom  he  had  conveyed 
covenants  of  warranty.  The  mortgage,  which  was  paid, 
an  incumbrance,  which  was  covered  by  the  warranty,  and 
it  was  the  duty  of  Jenness  to  pay  it,  and  remove  the  incum- 
brance. The  assignment  of  the  mortgage  to  him  could  give 
him  no  right  to  set  it  up  against  his  grantee,  but  if  of  any 
effect,  it  would  be  held  only  in  trust  for  Kelley.  Equity  would 
treat  it  as  paid,  and  discharged  as  to  Kelley,  on  the  simple 
principle  that  a  person  purchasing  in  and  taking  the  assigi^- 
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ment  to  himself,  of  an  incumbrance  which  he  was  himself 
under  an  obligation  to  discharge,  acquires,  in  equity,  no  title 
against  one  to  whom  he  was  bound  to  remove  the  incumbrance. 
The  conmum-law  doctrine  of  estoppel,  where  there  are  coy^- 
nants  in  a  deed,  leads  to  the  same  conclusion:  KeUogg  y.  Wood^ 
4  Paige,  689;  Van  Home  y.  Cratn,  1  Id.  459;  Bradley  y.  Oeorge^ 
2  Allen,  892. 

But  the  respondents  in  this  case  say  that  there  are  other 
fjEusts  on  which  their  rights  must  depend. 

It  is  clearly  established  that  the  assignment  by  Blake  of 
his  mortgage  was  made  to  Jenness  on  the  day  the  money  was 
paid.  It  is  also  proved,  and  not  denied,  that  Jenness,  on  the 
same  day,  executed  an  assignment,  with  a  blank  for  the  name 
of  the  assignee,  and  that  afterwards  the  name  of  R.  D.  Hill, 
the  respondent,  was  inserted  therein. 

We  think  that  it  is  also  proved  that  the  sum  of  four  thou- 
sand six  hundred  and  fourteen  dollars  and  fifty-eight  cents, 
which  was  paid  to  Blake  on  the  day  of  assignment,  was  fur* 
nished  by  Hill,  was  his  money,  and  was  paid  by  his  agent  to 
obtain  an  assignment  of  the  mortgage  to  himself  and  for  his 
benefit.  Jenness,  on  that  day,. paid  nothing.  It  was  not  a 
loan  of  that  money  from  Hill  to  Jenness,  to  enable  him  to  pay 
the  mortgage.  Hill  paid  the  money  to  obtain  the  assignment 
of  the  mortgage  to  himself,  for  his  own  use  and  benefit.  Jen- 
ness negotiated  the  business  untU  the  time  of  payment,  but  ho 
did  it,  as  he  says,  for  Hill.  His  object  was  to  have  the  mort* 
gage  in  some  person  other  than  the  person  then  holding  it 
But  Hill  manifestly  paid  the  money,  not  for  Jenness's  benefit^ 
but  for  his  own.  He  expected  an  assignment  to  himself  or  to 
some  one  for  his  benefit.  It  would  doubtless  have  been  so 
made,  if  Mr.  Blake  had  not  promised  the  attorney  for  the  com- 
plainant that  he  would  assign  to  no  one  but  Jexmess. 

On  this  state  of  facts,  it  is  clear  that,  as  between  Jenness 
and  Hill,  the  assignment  to  Jenness  was  for  the  use  of  HiU, 
and  that  a  resulting  trust  attached  at  once  to  the  oonveyance 
in  favor  of  Hill.  It  is  a  settled  doctrine  that  when  a  man 
purchases  an  estate  with  his  own  money,  and  the  deed  is  taken 
in  the  name  of  another,  a  trust  is  implied  by  law,  and  this 
trust  may  be  pro?ed  by  parol.  There  are  numerous  author- 
ities in  this  state,  and  in  England,  and  in  other  states,  which 
sustain  this  principle.  It  is  entirely  unnecessary  to  dte  them. 
They  can  be  found  in  any  digest. 

But  it  is  contended  by  the  complainant  that,  although  this 
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maj  be  BO  as  between  the  two  parties  named,  yet,  that  Kelley's 
legal  rights  could  not  be  affected,  and  that  when  the  legal 
assignment  was  made  to  Jenness,  it  instantly  inured  to  the 
benefit  of  his  grantee,  by  force  of  the  estoppel  created  by  his 
-covenants.  The  question  then  is.  Did  Jenness  acquire  such  a 
iitle  that,  notwithstanding  the  implied  trust,  it  inured  to  the 
benefit  of  Kelley  ? 

It  is  important  to  observe  the  relations  of  aU  these  parties. 
Kelley  was  not  a  subsequent  purchaser,  nor  a  creditor  who 
had  levied  on  the  land,  and  therefore  not  within  the  saving 
provision  of  the  statute  in  relation  to  implied  trusts:  R.  S.,  c. 
73,  sec.  12.  His  right  was  to  redeem  that  mortgage.  This 
was  all  that  was  conveyed  to  him  in  fact  His  other  rights 
rested  upon  the  covenants  in  the  deed  to  him.  His  rights 
were  not  impaired,  or  his  situation  changed,  by  the  transfers 
of  the  mortgage  from  Blake  to  Hill.  The  complainant  does 
not  contend  that  they  were,  but  insists  that,  by  operation  of 
law,  the  estate  she  represents  has  obtained  the  payment  and 
discharge  of  the  mortgage,  without  paying  any  part  of  it. 
This,  as  we  have  seen,  would  have  been  the  result,  both  legal 
and  equitable,  if  Jenness  had  in  fact  and  truth  paid  it,  and 
the  equitable  rights  of  another  party  had  not  come  in  question. 

Is  a  trust  estate,  or  a  conveyance  charged  with  a  trust,  such 
an  after-acquired  title  as  will  inure  to  the  benefit  of  one  to 
whom  the  trustee  had  before  conveyed  in  fee  with  covenants 
of  warranty? 

In  the  case  of  Jackson  v.  MiUsj  13  Johns.  463,  it  was  held, 
where  one  took  a  deed  merely  as  trustee  for  another,  although 
absolute  in  form,  and  the  consideration  was  paid  by  the  other, 
and  thereupon  he  gave  him  a  deed,  that  the  latter  deed  was  a 
mere  execution  of  his  trust,  and  did  not  operate  as  an  estoppel 
to  any  title  he  might  thereafter  acquire  in  his  own  right  to  the 
same  lands. 

The  case  of  Jackson  v.  Hoffman^  9  Cow.  271,  reaffirms  the 
iibove  case,  and  decides  that  estoppels  do  not  apply,  except 
between  parties  acting  in  the  same  character.  In  tiiat  case, 
the  purchase  was  made  by  one  in  his  individual  capacity,  and 
the  covenant  was  made  by  him  as  administrator.  Sinclair  v. 
Jacksony  8  Id.  565,  sustains  the  same  view,  and  the  court  say: 
"A  conveyance,  to  operate  as  an  estoppel,  it  is  necessary  that 
it  should  be  in  the  same  right  with  the  former  one.  To  estop, 
«  conveyance  must  be  by  one  claiming  under  and  in  right  of 
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Identicallj  the  same  power  and  the  same  estate  as  he  fint 
conveyed." 

If,  as  we  have  seen  in  the  case  before  ns,  Jenness  took  the 
assignment  of  the  mortgage  charged  with  a  trust,  it  was  not 
in  the  same  character  and  in  the  same  estate  as  in  his  deed 
to  Kelley.  He  was  here  a  mere  trastee.  There  can  be  no 
division  or  separation  in  the  effect  of  the  assignment  He 
did  not  take  a  conveyance  and  afterwards  have  ingrafted 
thereon  a  trust,  allowing  the  legal  estate  to  vest  absolutely 
and  for  a  time,  before  any  trust  arose.  The  assignment  waa 
charged  with  the  trust  as  soon  as  executed. 

Is  a  trust  estate  such  an  after-acquired  title  as  will  inure 
by  way  of  estoppel  ?  It  would  hardly  be  contended  that  a 
conveyance  to  one  as  trustee  for  the  use  and  benefit  of  a  cha^ 
itable  association  or  a  religious  body  would  thus  inure.  Nor 
where  a  conveyance  creates  a  trust  and  declares  it  fully  in  the 
deed,  and  the  purpose  is  to  give  the  whole  benefit  of  the  es- 
tate to  a  party  named  and  no  personal  benefit  to  the  trustee. 

But  an  implied  trust  is  equally  a  trust  for  the  benefit  d 
another,  as  when  the  trust  is  declared  in  writing.  It  may  re- 
quire a  different  mode  of  proof  to  establish  its  existence,  and 
it  may  be  limited  in  case  of  purchasers  without  notice.  But 
being  established,  it  follows  the  general  rules,  and  is  subject 
to  the  doctrines  applicable  to  trusts. 

A  case  very  similar  to  this  is  Burchard  v.  Hubbardj  II 
Ohio,  816.  It  was  where  a  person  who  had  no  title,  con- 
veyed by  deed  of  warranty,  and  afterwards  received  title  ai 
trustee  from  the  owners,  for  the  purpose  of  transmitting  it  to 
a  bona  fide  purchaser.  The  court  say  that  in  such  a  case,  the 
doctrine  of  estoppel  does  not  apply;  that  a  mere  naked  title 
was  all  that  passed  through  him;  that  the  title  was  conveyed 
as  a  mere  matter  of  convenience;  that  it  constituted  him  a 
mere  trustee  of  the  naked  legal  title;  that  a  trust  resulted  to 
the  party  who  paid  the  money;  that  if  he  had  acquired  for 
himself  the  legal  and  equitable  title,  he  would  have  been 
estopped  by  reason  of  the  covenants,  but  it  being  a  mere  trost 
estate,  no  such  estoppel  can  apply. 

A  doctrine  analogous  to  to  this  is  found  in  those  cases  when 
ihe  party  taking  the  deed  is  a  mere  conduit  of  the  title,  an 
instrument  by  whom  the  title  is  to  be  taken  to  carry  out  the 
understanding  of  the  parties,  he,  in  fact,  having  no  real  in- 
terest.   In  such  cases,  it  has  ))een  held  that  the  title  would 
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not  inuie  to  the  benefit  of  a  former  grantee:  Rwdet  v.  00$^  3 
N.  H.  167;  Marsh  v.  Rice,  1  Id.  167. 

Another  analogy  may  be  found  in  the  well-established  doo- 
trine  that  the  widow  of  a  mere  trustee  is  not  dowable  in  equity 
of  the  trust  estate.  All  these  cases  rest  upon  the  general  prin- 
ciple that  the  estate  must  be  acquired  by  the  warrantor  or 
huaband,  in  fact  and  substance  as  his  own  property,  without 
intervening  rights  in  third  parties,  and  not  as  mere  trustee 
for  another's  use,  or  as  a  mere  conduit  of  title.  Whilst  the 
law  is  careful  to  see  that  an  after-acquired  title,  purchased 
and  paid  for  by  the  warrantor,  shall  inure,  it  is  equally  careful 
to  guard  against  any  unequitable  result  by  enforcing  the  rule, 
where  the  substance  is  wanting  and  the  rights  of  others  are 
impaired. 

The  complainant  contends  that  the  trust  is  not  sustained, 
because,  she  says,  the  whole  consideration  of  the  transfer  did 
not  come  from  Hill. 

It  was  decided  in  some  of  the  earlier  cases  that  unless  the. 
whole  consideration  moved  from  one  person,  no  implied  trust 
would  arise.  But  this  doctrine  has  been  repudiated.  It  is 
now  held  that  such  a  trust  may  arise  where  several  persons 
furnish  the  money,  if  the  portions  of  each  can  be  defined 
clearly.  But  where  this  is  uncertain,  and  no  satisfactory  evi- 
dence is  offered  showing  the  portion  of  each,  no  trust  can  be 
established:  Baher  v.  Viningj  30  Me.  121. 

The  same  case  also  clearly  states  the  foundation  of  the  rule 
as  to  implied  trusts  to  be  payment  of  the  money.  It  raises  a 
trust  to  the  extent  of  that  payment,  if  the  same  was  due  and 
rightfully  paid;  but  not  beyond  this. 

The  proof  in  the  case  shows  that  the  amount  actually  paid 
by  Hill  at  the  time  of  the  assignment  was  four  thousand  six 
hundred  and  fourteen  dollars  and  fifty-eight  cents;  the  con- 
sideration named  in  the  assignment  to  Jenness  was  five  thou- 
sand one  hundred  and  thirty-eight  dollars.  On  examination 
of  the  evidence,  we  are  satisfied  that  Jenness  and  others  had 
paid  to  Blake  certain  sums  amounting  to  one  thousand  seven 
hundred  dollars,  which  -had  not  been  indorsed  on  the  note. 
There  was  an  understanding,  not  very  definite,  that  some 
extra  interest  or  consideration  for  delay  should  be  paid  or 
allowed  Blake,  and  he  held  this  sum  to  await  a  settlement. 
It  was  arranged,  as  Mr.  Blake  testifies,  that  he  should  retain 
these  sums,  amounting  to  one  thousand  seven  hundred  dollars; 
but  as  this  sum  exceeded  by  more  than  five  hundred  dollart 
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what  was  finally  fixed  upon  as  his  extra,  he  would  takei  and 
did  take  of  Jenness,  the  sum  of  four  thousand  six  hundred 
and  fourteen  dollars  and  fifty-eight  cents.  By  this  aziange- 
ment,  the  five  hundred  dollars  (more  or  less)  was  dedue^^ed 
fi'om  the  amount  due  on  the  mortgage. 

It  is  clear  that  the  whole  one  thousand  seven  hundred  dol- 
lars was  paid  to  Blake  towards  the  mortgage  debt,  and  the 
understanding  as  to  extra  interest.  This  was  paid  by  Jen- 
ness,  or  those  interested  to  pay  it.  The  five  hundred  dollars  bal« 
anoe  at  least  should  have  been  indorsed  on  the  note,  for  it  was 
paid  in  on  that  debt,  and  it  was  admitted  that,  at  most,  but 
one  thousand  one  hundred  dollars  of  the  one  thousand  sevea 
hundred  dollars  was  required  '^to  protect  the  extra  interest," 
leaving  five  hundred  dollars,  more  or  less,  to*  be  appropriated 
towards  the  principal  and  legal  interest.  Blake  a^^ed  to  con* 
sider  it  as  a  payment  and  received  the  sum  apparently  due, 
less  this  sum  of  five  hundred  dollars.  We  can  see  no  diffw- 
ence  in  effect,  if  he  had  actually  indorsed  the  amount  on  the 
note. 

It  will  not  be  disputed  that  if  Jenness  had  paid  all  the  debt, 
except  one  hundred  dollars,  and  Hill  had  paid  this  one  hun- 
dred dollars  to  Blake,  and  to  Jenness  the  seven  or  eight  thou- 
sand dollars  which  had  been  before  paid  by  him,  that  no 
implied  trust  on  an  assignment  to  Jenness  would  arise,  beyond 
the  one  hundred  dollars.  As  between  Kelley  and  Jenness,  as 
we  have  seen,  it  was  Jenness's  duty  to  pay  all  the  debt  What^ 
«ver  he  did  pay  in  fact  on  this  note  to  Blake  was  a  payment 
for  the  benefit  of  Kelley.  If  Hill  did  afterwards  pay  Jenness 
the  five  hundred  dollars,  it  gave  him  no  right  against  Eelley. 
It  is  the  same  in  eff^ect  as  if  he  had  paid  to  Jenness  the  amount 
of  any  prior  payments  made  years  before  to  Blake.  What 
had  been  paid  by  Jenness  or  others  on  the  note  before  assign- 
ment, which  Blake  was  bound  to  account  for  as  payment,  was 
fixed  in  favor  of  Kelley,  and  must  be  accounted  for,  and  no 
resulting  trust  as  to  such  payments  could  arise  in  favor  of 
Hill.  \\'hether  any  more  than  the  balance  of  five  hundred 
dollars  of  the  one  thousand  seven  hundred  dollars  should  be 
allowed  as  payment  on  the  note,  we  are  not  now  called  upon 
to  determine.  If  any  question  on  this  point  is  made,  it  may 
be  determined  on  the  coming  in  of  the  master's  report 

It  being  admitted  that  the  complainant  has  a  right  to  re^ 
deem,  a  decree  to  that  effect  may  be  entered.  The  case  will 
be  referred  to  a  master  to  determine  the  amount  due  on  ths 
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principlefl  befixre  stated,  unlees  the  parties  can  agree  upon  the 
sum.    The  complainant  is  entitled  to  costs. 

ApFLBTQiri  C.  J.y  and  Bicb,  Cutting,  Davis,  and  Walton, 
JJ.,  concorred. 

Avns-AOQUiBiD  TiTLi  ov  HoBTOAOOB  Xhubxs  TO  BmmwT  OV  GKAJim 
WHsr:  SeoCZcviT.JSfldbr,  76  AiiLl>eo.  441^  note  458^  when  other  ouMWt 
eoUeetod. 

BnuLTnro  Tbost,  whsh  Abibm:  Sm  Weiiiworth  t.  Wmkpor^  72  Am. 
080.  97,  note  108;  when  other  ouea  art  ooUeoted. 

BaRTLTiira  Tmsr  vbo  Tabto^  Abois  whsit:  See  J8afarT.F2RiN0^6OAai. 
Dee.  S17»  note  ttSI^  where  other  oeaee  ere  ooUeoted. 


GuMMiNGB  V.  Smith.    Ctthmings  v.  Hayes. 

IBO  UAXttm,  fi6AJ 

THAT    PSVIUKO    AonOV   SHALL    ASIDS   BBBULT   IIT   AhOOOBB 

€U8i»  entered  on  the  docket,  hindithe  pertiee  to  it;  and  the  defendant, 

bj  entering  inte  siioh  an  agreement,  waives  his  ri^^t  te  a  trial  by  jnry 

te  dotennine  the  dminflne 
OovBT  MAT,  nr  m  DiscwnnoK,  Rbghvb  ob  Ksraor  Plba  ruxs  Dabbbdi 

OovnHVAHGB  after  one  oontintianoe. 
PULAB  run  Dabbxdt  CoirmvuAifOB  kubt  hatb  Saxb  Obbtazmtt  as  to  time 

and  pUoeas  other  pleas.    If  snch  a  plea  does  notallege  the  day  on  whioh 

the  matter  pleaded  happened,  it  is  bad. 
XxaBPUDBs  nrnnoL  Ln  to  DaosnoH  or  Coubt  utoh  Mattbbs  wxihot  in 


Casks  presented  on  exceptions.   The  opinion  states  the  tacUL 

Shepley  and  Dana^  for  the  plaintiff. 
SmUhj  fixr  the  defendants. 

B7  Court,  Applbton,  J.  It  appears  that  Cnminings,  the 
nnpn^^  plaintiff,  in  his  life-time  commenced  snits  against  the 
defendant  and  others,  as  indorsers  of  certain  promissory  notes. 
The  first  action,  Cwnmings  v.  Herricky  came  on  for  trial,  a  ver- 
dict was  rendeied  in  favor  of  the  plaintiff,  and  the  cause  was 
oontinned  on  the  report  of  the  presiding  judge.  An  agree- 
ment was  then  made  between  the  parties  to  the  present  action 
to  abide  the  decision  in  Cummings  v.  JJerricifc,  and  a  memo- 
randum thereof  was  entered  upon  the  docket  under  the  action. 
After  a  hearing  before  the  law  court,  judgment  was  rendered 
OD  the  verdict  in  Cummings  v.  Herricky  43  Me.  203. 

When  the  entry  of  judgment  on  the  verdict  was  made  to 


680  CuMMnras  v.  Smith.  [Maine, 

the  Buit  of  Cwnmings  v.  Herrickj  the  plaintiff^  by  Tirtue  of  hu 
agreement,  was  entitled  to  the  same  judgment  in  this  action. 
Both  parties  were  bound  as  much  by  tiiat  agreement  as  by  anj 
other,  while  it  was  in  full  force  and  subsisting.  The  defend- 
ant thereby  waived  his  right  to  be  heard  by  a  jury.  He  con- 
sented that  in  a  certain  contingency  judgment  should  bo 
rendered  against  him.  He  had  lost  his  opportunity  to  defend 
the  suit,  and  the  only  remaining  inquiry  related  to  the  assess- 
ment of  damages.  The  defendant,  after  a  default,  has  no 
right  to  claim  a  trial  to  determine  the  damages.  They  are  to 
be  assessed  by  the  court,  unless  the  plaintiff  claims  a  hearing 
by  the  jury  on  that  question:  Price  v.  Dearborn^  34  N.  H.  481. 
In  the  present  case,  the  defendant  is  in  no  better  position  than 
if  he  were  defaulted;  for,  by  virtue  of  his  agreement,  judg- 
ment  was  to  be  rendered  against  him. 

The  defendant  claimed  to  file  certain  pleas  puis  darrein  con- 
tinuance. But  after  one  continuance,  it  is  a  matter  of  dis- 
cretion to  receive  or  reject  such  plea:  Rowell  v.  Hayderij  40 
Me.  582.  If,  therefore,  the  plea  was  not  seasonably  filed,  its 
rejection  was  purely  discretionary  with  the  court. 

But  to  constitute  a  valid  plea  of  this  description,  it  must 
have  the  same  certainty  as  to  time  and  place  with  other  pleas. 
^*  It  is  no  good  plea  to  say  pais  darrein  continuance,  such  a 
thing  happened,  but  it  ought  to  be  precise  in  the  day:"  7  Bac 
Abr.,  ed.  1856,  687.  ''For  in  pleading  a  thing  after  the  last 
continuance  it  is  not  good  pleading,  qiLod  poet  ultimam  conttnti- 
ationevij  such  a  thing  happened,  but  it  ought  to  allege  precisely 
the  very  day,  viz.,  from  such  a  day  to  such  a  day:  Ewer  v.  MoiU^ 
Yelv.  140.    The  pleas  filed  are  entirely  defective  in  this  respect 

From  the  evidence  offered  and  received,  it  would  seem  that 
all  the  alleged  facts  upon  which  the  defendant  relies  happened 
long  before  the  last  continuance.  Nor  is  this  inconsistent  with 
the  pleas.  Whether,  therefore,  the  defendant  should  be  allowed 
to  plead  such  facts  was  a  matter  discretionary  with  the  coml 
The  exercise  of  this  discretion  is  never  matter  of  exception. 

Besides,  the  defendants  only  claimed  "  to  be  heard  in  dam* 
ages  by  a  jury,"  and  the  exceptions  taken  are  to  the  overruling 
of  this  motion.  But  as  has  been  seen,  the  defendant,  by  rea- 
son of  his  agreement,  was  in  no  better  condition  than  that  of 
a  defendant  defaulted,  and  could  not  claim  to  have  damages 
assessed  by  a  jury.  He  had  agreed  judgment  should  be  ren- 
dered against  him,  and  it  was. 

The  defendant  was  allowed  for  the  amount  paid  by  Poor. 
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This  payment  was  neither  made  nor  received  in  fall  diBoharge 
of  the  execution. 
Exceptions  oyerruled. 

Tennet,  C.  J.,  and  Rice,  Goodbnow,  Davis,  and  Waltoh, 
JJ.,  concurred. 

Plka  fuu  Dabbsiv  CoiiTnn7A9ci,  whxn  akd  how  Plsadablb:  8m 
AdamM  ▼.  Filer,  73  Am.  Deo.  410,  note  421;  BroughUm  ▼.  Bradiey,  Id.  474, 
Bote  484,  where  other  casee  are  ooUected. 

Tkial  by  Jxtbt,  dt  What  Cases  icat  bk  Dispbnsbb  wttb:  See  Flint  River 
St&mboai  Co.  ▼.  B6bert9,  48  Am.  Deo.  178,  note  185.  See  also  Scott  ▼.  NiehoU, 
SI  Id.  503;  note  508,  where  other  cases  are  collected. 

DsoraiON  oh  Mattkb  ov  Disorxtion  is  not  Rkvixwabli  bt  Appsllati 
G6uBT:  See  Biddk  ▼.  Ooye,  75  Am.  Dec  151,  note  153,  where  other  cases  are 
eoUected. 

Thb  fbibcipal  casb  is  oitkd  in  Hamky  ▼.  Sutherkund,  74  Me.  213,  to  the 
point  that  in  case  of  default^  damages  may  be  BUBWBssd  by  the  court  or  by 
the  jury,  and  the  option  as  to  the  mode  of  assessment  is  with  the  plaintifl^ 
■ad  noi  the  defendant. 
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Omtbt  mat  Call  Jxtbt's  ATTENTioir  to  Fact  that  DsnurDABT  hid  vot 
TiSTUT  in  the  case,  and  may  instmct  them  that  they  may  consider  thai 
fact  and  give  to  it  such  weight  as  they  think  it  deserves,  in  an  actioii 
against  the  indorser  of  a  promissory  note,  on  the  trial  of  which  is  ad* 
dnced  proof  of  demand  and  notice  to  the  defendant,  where  the  allegation 
of  due  notice  is  controverted  by  him. 

KOTABT  MAT  BB  PERMTTTBD  TO  TeSTIFT  AS  TO  HIS  UsUAL  CoUBflB  OV  PBO- 

CXEDING  and  customary  habits  of  business. 

TBRIMOirT  07  NOTABT  PUBLIO  THAT  ATTKR  MaTUBITT  07  NOTB  Hb  MaDB 

OUT  NonoBS  to  the  indorser  and  gave  them  to  his  employee  to  be  deUr- 
end  on  the  last  day  of  grace;  that  after  he  had  so  delivered  the  notices, 
or  had  been  informed  by  his  employee  that  he  had  delivered  them,  his  nota- 
rial records  were  made  out;  tiiat  such  records  were  usually  made  out  on 
the  evening  of  the  day  the  notices  were  served,  or  on  the  next  morning; 
that  the  records  in  question  were  made  out  by  said  employee  and  signed 
by  said  notary,  taken  with  the  testinuaiy  of  said  employee  that  he  was  in 
lbs  habit  of  delivering  notices  for  said  notary;  that  he  did  not  recollect 
of  doing  it  in  this  particular  instance;  that  he  seasonably  delivered  all 
notices  handed  to  him  for  that  purpose;  that  he  made  out  the  notarial 
records  in  controversy  at  the  time;  and  that  they  were  signed  by  th* 
notary — is,  in  the  absence  of  any  evidence  to  the  contrary,  suflioient  U 
prove  notice  to  the  indorser. 

Assumpsit.    The  opinion  states  the  case. 

Barrowi^  in  support  of  the  exceptions. 
Fox  and  Bames^  contra. 
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Bj  Court,  Appleton,  J.  This  is  an  action  against  the  de- 
fendant as  an  indorser.  To  prove  notice,  the  plaintiffs  intro- 
duced the  notarial  records  of  Nathaniel  Badger,  a  notary 
public,  and  called  said  Badger,  who  testified  that  he  made  out 
notices  to  the  defendant,  a  copy  of  which  was  in  his  book  of 
records  and  was  in  due  form;  that  he  gave  them  to  Benjamin 
8.  Swift,  then  in  his  employ,  to  deliver  to  the  defendant,  on 
the  last  day  of  grace;  that  after  he  had  delivered  notices,  or 
had  been  informed  by  Swift  that  he  had  delivered  them,  his 
notarial  records  were  made  out;  that  this  was  usually  done  on 
the  evening  of  the  day  when  and  after  such  notices  weregi^n, 
or  on  the  next  morning,  and  that  his  records  in  the  present 
case  were  written  out  by  Swift  and  signed  by  himself. 

From  the  voluminous  testimony  of  Swift,  it  appeared  that 
he  was  in  the  habit  of  delivering  notices  for  Badger;  that  be 
had  no  definite  recollection  of  doing  it  in  this  particular  in- 
stance; that  all  notices  finally  handed  him  for  delivery  he  sea- 
sonably delivered  to  the  persons  to  be  notified;  that  after  this 
was  done,  he  informed  Badger  what  he  had  done;  that  the  in- 
formation thus  given  was  true;  that  he  made  out  the  notarial 
records  in  controversy  at  the  time;  and  that  they  weresigned 
by  Badger. 

The  defendant,  though  present  in  court,  was  not  a  witness, 
and  though  notified,  did  not  produce  the  notice  alleged  to  have 
been  delivered  him. 

The  presiding  judge  in  his  instructions  to  the  jury  remarked 
that  "it  was  a  matter  for  their  consideration,  if  Swift  copied 
the  record  in  this  case,  on  the  same  day,  whether  he  did  not 
know  that  the  matters  therein  stated  were  true."  This  was  a 
very  natural  suggestion,  in  the  utterance  of  which  nothing 
objectionable  is  perceived.  Swift's  memory  must  have  egre- 
giously  failed,  if  he  did  not  know  the  truth  cr  the  falsehood  of 
the  record  he  was  then  making. 

The  objection  mainly  relied  upon  is  found  in  the  remark 
"  that  the  fact  that  the  defendant  did  not  appear  to  testify  in 
the  case  was  a  matter  they  might  consider,  and  give  such 
weight  to  it  as  they  thought  it  might  deserve.*' 

This  presents  a  question  of  much  importance,  and  which^ 
as  parties  are  now  witnesses,  will  or  may  not  unfrequently 
arise  in  the  trial  of  causes. 

It  is  to  be  observed  that  the  judge  called  the  attention  of 
the  jury  to  the  fact  of  the  defendant's  not  testifying,  as  one 
proper  for  their  consideration,  leaving  its  probative  finoe  and 
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effect  to  their  judgment,  and  without  indicating  any  inference 
to  be  drawn  therefirom,  whether  faTorable  or  adverse  to  either 
party.  It  was  a  fact  in  the  case,  and  he  called  their  attention 
toil 

If  the  jury  regarded  the  defendant's  omission  to  testify  as 
an  immaterial  and  unimportant  fact,  or  if  they  drew  from  it 
an  inference  fitvorable  to  the  defendant,  he  would  have  no 
ground  of  complaint.  Certainly  not,  in  case  they  regarded  it 
as  immaterial  and  unimportant. 

They  might,  however,  though  not  so  specifically  instructed, 
have  deemed  the  defendant's  absence  from  the  stand  as  a  cir- 
cumstance entitled  to  some  weight  (and  of  that  weight  they 
were  the  special  judges),  and  as  tending  to  strengthen,  in  a 
greater  or  lesser  degree,  the  case  against  him.  If  they  did  so, 
would  the  defendant  have  just  cause  of  exception  ? 

How  stood  the  case  ?  There  was  evidence  proving,  or  tend- 
ing to  prove,  that  a  notice  of  demand  and  non-payment  had 
been  given  the  defendant  He  had  been  notified  to  produce  it, 
and  did  not.  He  was  present  and  was  not  a  witness.  If  he 
had  never  received  such  notice  he  knew  it,  and  knowing  it, 
would  be  little  likely  to  omit  an  opportunity  of  stating  a  fact 
thus  conclusively  in  his  favor.  The  evidence  tended  strongly 
to  charge  him.  A  word  from  his  lips  might  exonerate  him 
from  all  liability.  The  pressure  of  adverse  testimony  seemed 
to  demand  the  negation  of  all  notice,  if  none  had  been  given. 
If  notice  had  been  received,  and  the  defendant  knew  it,  he 
might  well  be  silent  The  utterance  of  the  truth  would  estab- 
lish the  plaintiffs'  claim.  His  only  defense  would  be  in  the 
fidlure  of  proof  on  the  part  of  his  adversary.  If  he  were  a 
witness,  he  must  either  state  the  truth  or  a  falsehood.  If  he 
testified  truly,  his  hope  of  a  successful  defense  was  at  an  end. 
The  defendant  does  not  offer  his  own  testimony.  He  prefers 
the  adverse  inferences,  which  he  cannot  but  perceive  may  be 
drawn  therefrom  to  any  statements  he  could  truly  give,  or  to 
any  explanations  he  might  make.  He  prefers  any  inferences 
to  giving  his  testimony.  Why?  Because  no  inferences  can 
be  more  adverse  than  would  be  the  testimony  he  would  be 
obliged,  by  the  truth,  to  give. 

The  fact  of  not  testifying  was  obvious  to  the  jury.  They 
could  not  fiiil  to  perceive  that  here  was  evidence  tending  to 
charge  the  defendant  as  indorser — ^that,  if  in  fetct,  no  notice 
was  received,  here  was  an  opportunity  to  deny  its  reception — 
yet  the  defendant  failed  to  make  such  deniaL    A  witness  on 
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th«  stand,  if  he  answer  evasiyely,  would  not  the  jnry  regard 
such  evasion  as  a  discrediting  circumstance  ?  If  a  party  is 
silent  when  interrogated,  is  not  such  silence  tantamount  to 
confession  ?  Habea  eonfiientem  reum.  Here  the  party  dedined 
to  become  a  witness,  and  to  exonerate  himself  fix>m  liabilitj. 
If  he  truly  could,  would  he  not  have  been  likely  to  do  it  ? 

No  court  could  perceive  such  a  fieust,  without  attaching  some 
degree  of  importance — ^more  or  less — to  its  existence,  according 
to  the  necessity  of  the  testimony  and  the  emergencies  of  the 
defense.  No  judge  exists,  who  would  not,  if  the  trial  had  been 
before  him,  regard  this  as  a  fact  bearing  on  his  dedsicm. 
To  direct  a  jury  to  disregard  it  would  be  to  direct  them  to 
disreg(ard  a  fact  existent,  material,  and  probative.  However 
much  so  directed,  they  could  not  fail  to  perceive,  and  perceiv- 
ing, could  not  avoid  regarding  it. 

The  importance  of  any  given  tact  or  circumstance  is  ever 
varying — according  to  the  ever-changing  facts  and  circnm- 
stances  with  which  it  is  surrounded.  The  presiding  judge 
gave  no  specific  directions  as  to  the  effect  of  this  fact  oq  the 
ifo'Hue  or  of  the  inferences  to  be  drawn  there&om.  He  merely 
adverted  to  it,  leaving  its  significance  to  be  measured  and  de- 
termined by  the  jury.  Of  all  this,  the  defendant  assuredly 
cannot  complain. 

In  TufU  V.  Hatheway^  4  Allen  (N.  B.),  63,  the  defendant 
might  have  been  called  as  a  witness,  he  knowing  all  the  Cacte, 
but  he  was  not  The  presiding  judge  instructed  the  jury  that 
they  might  infer,  if  the  defendant  had  been  called,  that  his 
evidence  would  not  have  benefited  his  case.  In  delivering  the 
opinion  of  the  supreme  court  of  New  Brunswick,  Carter,  C.  J^ 
says:  '^We  cannot  consider  this  a  misdirection.  It  is  an  in* 
ference  so  naturally  arising  to  a  jury  themselves  possessing 
ordinary  sense  and  acmnen,  that  such  a  remark  might  be 
hardly  necessary;  but  it  is  clearly  within  the  discretion  of  the 
judge  on  the  evidence  which  had  been  adduced,  and  on  that 
which  had  not  been  adduced."  So  it  seems  the  omission  of 
the  defendant  in  a  criminal  case  to  call  as  a  witness  a  person 
in  his  employ  and  interest,  who  could  probably  explain  facts, 
already  proved,  tending  to  show  the  defendant's  guilt,  if  capa- 
ble of  being  explained  favorably  to  the  defendant,  may  properly 
be  commented  on  by  the  prosecuting  officer,  in  his  argument 
to  the  jury,  as  bearing  upon  the  question  of  the  defendant's 
guilt:  Commonwealth  v.  Clari,  14  Gray,  367.  When  the  trutb 
or  falsehood  of  a  fact  that  is  material  is  known  to  a  party,  to 
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whom  the  &ct  is  asserted  to  exist,  his  omission  to  deny  its 
existence  is  presumptive  evidence  of  its  truth:  Robin9(m  v. 
BUn,  20  Me.  109. 

It  is  allowable  to  permit  a  notary  to  state  his  usual  course 
of  proceeding  and  his  customary  habits  of  business.  In  Millef 
V.  Hockley^  6  Johns.  383  [4  Am.  Deo.  372],  Van  Ness,  J.,  says: 
^'The  bill,  when  presented  for  acceptance,  was  refused,  and 
due  notice  given  to  the  defendant.  The  evidence  to  this  point 
consisted  of  the  deposition  of  the  notary,  who  stated  that  he 
presented  the  bill  for  acceptance,  and  protested  it  for  non- 
acceptance;  that  it  was  his  usual  practice,  as  a  notary,  on  the 
evening  of  the  day  of  the  protest,  and  in  all  cases  of  protest, 
to  give  notice  in  writing  to  the  indorsers  residing  at  a  distancCi 
by  putting  such  notice  in  the  post-office,  directed  to  the  party 
at  his  place  of  residence;  and  he  had  no  doubt  notice  in  this 
case  was  duly  given,  though,  at  that  distance  of  time,  he  could 
not  recollect  positively;  and  that  it  was  possible  he  might  have 
given  the  notice  to  the  holder  to  be  forwarded." 

'^  This  evidence  was  sufficient,  in  the  first  instance,  to  sup- 
port the  averment  of  notice,  and  there  l)eing  nothing  to  a£feot 
it,  it  will  support  the  verdict." 

Of  a  similar  tenor  are  the  remarks  of  Shaw,  C.  J.,  in  Shove 
V.  WUey,  18  Pick.  661. 

It  is  not  necessary  to  notice  pailicularly  the  objections  to 
oertain  interrogatories  and  answers  in  the  deposition  of  Swift, 
to  which  exceptions  have  been  taken,  as,  upon  examination, 
we  are  satisfied  they  are  entirely  without  foundation. 

A  careful  perusal  of  the  evidence  in  the  cause  leaves  no  rea- 
sonable doubt  on  our  minds  that  the  defendant  had  due  notice. 
The  motion  for  a  new  trial  must  therefore  be  overruled. 

Exceptions  and  motion  overruled. 

Rics,  OooDENOW,  Davis,  and  Walton,  JJ.,  concurred. 


KOTABT'fl  CJUCTIflUATB  OV  PBOTEBT  AS  EtII>BNOI  OV  NoTICS  TO  iNDOBSKBt 

LaokUm  FaXk  Bank  t.  Leomard,  09  Aii.  Doo.  49,  note  64,  when  oihef 
ireooUeoted. 

Kona  TO  Ihiwbskb,  What  Suhioixnt:  QeeSUphenBimy.  Dkkmm,  02  Ank 
Dea  8OO9  note  372»  where  other  ouee  are  ooUeoted. 

BimiB  Mads  et  Notary  m  Usual  Mods  ov  BugzNxas  and  anthenti- 
e»ted  by  hie  oath,  are  adwiimrible  in  evidence,  althoogh  he  cannot  remembet 
Ihe  laeta  stated  in  mch  entries:  Spann  v.  Baltull,  46  Am.  Dec.  346. 

KoTjJiT'fl  Clsbx,  whxk  PanximcBirr  and  Dkmaxd  icat  bs  Mads  vri 
aoie  to  Dupri  t.  Rkhard,  43  Am.  Deo.  822. 
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etancee  in  the  case,  is  an  unreasonable  use  of  the  water,  not 
whether  it  is  unreasonably  detained  for  the  specifio  pnrpoeeof 
repair,  or  by  reason  of  some  extraordinary  occurrence. 

On  this  point,  we  think  the  jury  may  have  been  misled  by 
the  instruction  of  the  court,  and  therefore  the  excepti0DB  must 
be  sustained. 

Appleton,  C.  J ,  and  Davis,  Kent,  and  Walton,  JJ.,  ooa- 
ourred. 


RiPABiAH  Pbofbirob's  Biost  TO  Uss  AKD  DsTAnr  Watie.— Oertun 
qaaetions  related  to  the  right  of  ripariaa  proprietors  to  nee  and  detaia  wate 
have  been  already  treated  in  this  series,  and  it  is  not  our  pmpose  soir  to 
reconsider  them:  See  note  to  Qairdner  v.  Newfmrgh,  7  Am.  Deo.  631,  oa 
"property  in  water; "  note  to  Heath  ▼.  WiUianu,  43  Id.  269,  on  "rights  ae- 
qnired  by  prior  appropriation  of  water; "  and  note  to  McCog  ▼.  Ikmiqf^  57  Id. 
684,  on  ^e  "  rights  and  liabilities  of  owners  of  dams,"  althoagh  these  notes 
dweU  to  some  extent  upon  the  snbject  under  discnssion,  via.,  the  extent  to 
which  riparian  proprietors  may  nse  and  detain  water. 

Riparian  PROPBixxoa's  Right  to  Natubal  Flow  of  Sebxail— The 
general  role  ib  weU  settled^  that  independent  of  limitation  by  grant,  Uonse, 
prescription,  or  otherwise,  every  riparian  proprietor  has  the  right  to  have  the 
stream  flow  in  its  natoral  channel,  wtthont  diminution  or  alteration:  3  Kent's 
Com.  *439;  AngeU  on  Watercoorses,  sec.  05;  Goald  on  Waters,  sec.  204; 
note  to  Qurdner  ▼.  yeteburgh,  7  Am.  Deo.  532;  7*yler  t.  WiOtuuon,  4  Masoo, 
897;  BecUey  v.  Shaw,  6  East,  208»  214;  Wright  v.  Howard,  1  Sim.  k  Sta.  190; 
JTosofiv.  Neill,  3  Bam.  k  AdoL  304;  5  Id.  1;  Woodv.  FTocuf,  3 Exch.  748;  S.  C, 
13  Jar.  472;  Ehnbrey  y.  Choen,  6  Exch.  352;  Orr  Ewmg  v.  Colquhonn,  L.  R  2 
App.  Cas.  839,  854;  Hendrich  v.  Johsuon,  6  Port.  472;  Poiier's  Bx'rs  r.  Bw> 
den,  38  Ala.  651,  654;  Sng  y,  T^fanff,  9  Conn.  162,  168;  Buddinifion  v.  Brad- 
ley, 10  Id.  213;  S.  C,  26  Am.  Dec.  386;  Wadwwwih  ▼.  TiOoUon,  15  Conn. 
366;  S.  a,  39  Am.  Dec.  391;  Evans  v.  Merriweathtr,  3  Scam.  492;  S.  a,  38 
Am.  Dec.  106;  Phimlagh  ▼.  Dawaon,  1  GUm.  544;  S.  C,  41  Am.  Dec  199; 
Rudd  ▼.  WUUamB,  43  HI.  385;  Druky  y.  Adam,  102  Id.  177;  Oue  v.  W^Aer,  2 
Ind.  108,  110;  DUUng  y.  Murray,  6  Id.  324;  S.  C,  63  Am.  Dec  385;  MUtkdl 
y.  Paria,  26  Ind.  354;  Shamleffer  y.  Council  Qrove  etc  Mill  Co.,  18  Kan.  24; 
Pillory  y.  Moore,  44  Me.  154;  S.  C,  69  Am.  Dec  91;  Mayor  etc  qf  BaJUimort 
y.  Appold,  42  Md.  442;  PraU  y.  Lanuon,  2  Allen,  275,  285;  Gty  qfSpringfidi 
y.  Harris,  4  Id.  494;  Cowlee  y.  Kidder,  24  N.  H.  364;  Tmotaon  y.  8nM,  32 
Id.  90;  S.  C,  64  Am.  Dec  355;  Ten  Byck  y.  Delaware  etc  Canal  Co.,  18  K. 
J.  L.  200;  S.  C,  37  Am.  Dec.  233;  Arnold  y.  Foot,  12  Wend.  330;  Oboper  y. 
Williams,  4  Ohio,  253;  S.  C,  22  Am.  Dec.  745;  Taylor  y.  Welch,  6  Or.  196; 
Coffman  y.  Bobbins,  8  Id.  278;  Hoy  v.  Sterrett,  2  Watts,  327;  S.  C,  27  Am. 
Dec.  313;  Omehany  y.  Joggers,  2  Hill  (S.  O.),  634;  S.  0.,  27  Am.  Dec  417; 
Rhodes  y.  Whitehead,  27  Tex.  304;  Martin  y.  Bigelow,  2  Aik.  184;  &  C,  16 
Am.  Dec.  696;  VUet  y.  Sherwood,  35  Wis.  229;  Lux  y.  Haggm,  10  Pao.  Rep. 
674,  753.  "Independent  of  any  partioolar  enjoyment  need  to  be  had  by 
another,"  says  Lord  EUlenborough  in  Bealey  y.  Shaw,  supra,  "eyeiy  man  hu 
the  right  to  haye  the  adyantage  of  a  flow  of  water  in  his  own  land,  without 
diminution  or  alteration; "  and  again  it  is  said  in  Wright  y.  Howard,  supra, 
that  "eyeiy  proprietor  has  an  eqoal  right  to  nse  the  water  which  flows  in  tbt 
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ttreuii;  tad  oonsequantly,  no  proprietor  can  have  the  right  to  use  the  water 
lo  the  prejudice  of  any  other  proprietor.  ....  Each  proprietor  may,  there- 
Core,  inaist  that  the  stream  ihall  flow  to  his  land  in  the  usual  qnaati^,  at  its 
natural  place  and  height,  and  that  it  shall  flow  off  his  Isnd  to  his  neighbor 
beloir  in  its  aoeostomed  place,  and  at  its  usual  level: "  Gould  on  Waters,  sec 
201.  "Sven  though  he  makes  no  use  of  the  water,  no  one  has  a  right  to 
distiirb  its  natural  flow: "  Obiey  v.  Temier,  2  R.  L  211;  S.  C,  57  Am.  Dec 
711;  nor  is  his  right  to  the  natural  flow  affected  by  the  question  as  to  the  use 
to  which  he  will  put  the  water:  Vanskkle  ▼.  ffcUna,  7  Kev.  249;  nor  ib  it 
fBMmgh  that  one  who  has  diverted  the  water  has  left  what  oould  be  utilised 
by  «zpeQse  and  trouble:  Cooker  ▼.  Bragg,  10  Wend.  260;  S.  0.,  26  Am.  Doc 
665;  in  which  latter  case  it  is  also  said  that  **  a  person  through  whose  fturm 
a  sitK«am  naturally  flows  is  entitled  to  hare  the  whole  pass  through  it,  though 
he  may  not  require  the  whde^  or  any  part  of  it,  for  the  use  of  machinery." 

The  peculiar  doctrine  concerning  appropriation,  existing  in  the  Pacific 
states  and  territories,  needs  a  reference  in  this  connection.  It  is  fully  treated 
of  in  the  note  to  Heath  ▼.  WUUams,  43  Am.  Dec.  282,  and  the  conclusion  there 
reschftd  in,  that  "a  prior  appropriator,  under  the  Oalifomia  doctrine,  is  en- 
titled to  the  exdusive  use  of  the  water  to  the  extent  of  his  appropriation^ 
without  diminution  or  material  alteration  in  quantity  or  quality,  and  will,  to 
that  extent,  be  protected  against  subsequent  appropriators,  above  and  below, 
and  may  have  all  legal  remedies  for  an  invasion  of  his  rights.  He  is  entitled 
to  the  natural  flow  of  the  stream  down  to  the  head  of  his  ditch,  without 
diversion  or  material  interruption  to  his  injury."  See  also  Eddy  v.  Simpson,  3 
GaL  249;  S.  C,  58  Am.  Dec  408;  Bear  Biver  etc.  Min.  Co,  v.  New  York  Mm. 
Ox,  8  GaL  327;  S.  C,  68  Am.  Dec.  326;  WkUe  v.  Toddle  VaOey  Waier  Co,,  % 
CaL  443;  &  C,  68  Am.  Dec  338. 

DivKBSxoN  or  Watxb  bt  Bjpaiuan  Pbopbubtob.— It  follows  from  what 
baa  been  said,  that  a  riparian  proprietor  has  no  right  to  divert  the  water  from 
the  stream,  unless  he  restores  it  without  material  diminution  to  its  natural 
channel  before  it  reaches  the  Isnd  of  lower  proprietors:  3  Kent's  Com.  *439; 
Angcll  on  Watercourses,  sec  97;  Gould  on  Waters,  sec  213;  Orr  Ewing  v. 
Colqukoim,  L.  R.  2  App.  Cas.  839,  856;  Webb  v.  Portland  Mfg.  Co,,  3  Snmn. 
1S9;  Stdn  v.  Burden,  29  Ala.  127;  S.  C,  65  Am.  Dec  394;  DWing  v.  Murray, 
•  Ind.  324;  a  0.,  63  Am.  Dec  385;  Plumleigh  v.  Dawon,  1  Gihn.  544;  S.  C, 
41  Am.  Dec  199;  Bkaehard  v.  Baker,  8  Greenl.  253;  S..  C,  23  Am.  Dec  504; 
PetObane  v.  SnM,  37  Mich.  579;  Van  Hoesen  v.  Coventry,  10  Barb.  518;  Nor- 
Urn  V.  Volenline,  14  Vt  239;  S.  C,  39  Am.  Dec.  220;  Car^fiM  v.  Andrew,  54 
Vt.  1.  But  if  a  riparian  proprietor  increases  the  flow  of  water,  equal  to  the 
quantity  which  he  diverts,  he  is  not  liable  to  a  lower  proprietor  for  the  diver- 
■ioQ:  EUioi  V.  FUehJtmrg  B,  B.,  10  Gush.  191;  S.  G.,  57  Am.  Dec  85;  Society 
/or  Eetabiishing  Uerful  Mfg.  v.  Morris  Canal  Co.,  1  Saxt.  157;  S.  G.,  21  Aul 
Deo.  41. 

RiPABiAK  Profbixtob's  Rigbt  TO  RxASONABLX  Usx  ov  Wateb. — ^The  fore- 
going general  rule,  that  every  riparian  proprietor  has  an  equal  right  to  the  use 
of  the  water  as  it  is  wont  to  run,  without  diminution  or  alteration,  is  not,  how- 
ever, true  in  its  strict  sense,  but  subject  to  a  well<rec<^gnized  limitation  that 
there  may  be  a  reasonable  use  of  the  water  for  domestic,  agricultural,  and 
manufacturing  purposes:  3  Kent's  Gom.  *440;  Angell  on  Watercourses,  sec 
96,  and  note;  Washburn  on  Easements,  *216  et  seq. ;  Gould  on  Waters,  sec 
206;  note  to  Oardner  v.  Newburgh,  7  Am.  Dec  532;  note  to  Heath  v.  Wit* 
teas,  43  Id.  275;  Mmer  v.  OUmour,  12  Moc  P.  G  131,  156;  NuOaU  v.  Brace- 
mIIL  L.  R.  2  Ezch.  1,  9;  Mmbrey  v.  Otoen,  6  Exch.  352;  Tyler  v.  WUkntJtiyn.  4 
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Mmoii,  397;  UnkmMUlete,  Co.  t.  FerH$,  2  Saw.  176;  Unkm  MOl  €te.Cb.f. 
Danifierg,  Id.  460;  Twist  ▼.  BMvdn^  9  Conxi.  291,  906;  Wadtwofih  v.  TBa^ 
•M,  16  Id.  866;  S.  0.»  39  Am.  Dea  391;  Agawcan  Ocaial  Ox  t.  Mwarda,  U 
OmuL  476^  497;  JBvam  ▼.  MerrkoecUhier,  8  Soam.  492;  S.  0.,  88  Am.  Bea  10^ 
Phtmldffh  V.  /)aioKm»  1  Gilm.  544;  S.  O.,  41  Am.  Deo.  199;  Baiavia  2(fg.  Cb.t. 
ITewUm  Wagon  Co,,  91  HL  230;  SkOe  ▼.  PoUmeyer,  33  Ind.  402,  404;  Caryr. 
Dameh,  8  Met.  466;  S.  0.,  41  Am.  Dea  632;  PiUs  r.  LcmoaOer  MUb,  It 
Met  156;  BarrtU  v.  Paraotu,  10  Gnah.  367;  SlUoi  t.  FUeklmrg  B.  £.,  U. 
191;  S.  C,  57  Am.  Dea  85;  Thurber  ▼.  ifarisA,  2  Qra^y,  394;  a  C,  61  Am. 
Dea  468;  TowieUot  ▼.  Phdpi,  4  Gray,  370;  Chandler  ▼.  JTowfami;  7  Id.  348; 
8.  C,  66  Am.  Dea  487;  FToocf  v.  £Uef,  2  Allen,  578^  580;  i>tcmoii<  v.  i^ffo^^  29 
Mich.  420;  S.  0.,18  Am.  'Bsp.l(il2;OerrishY.NewMarha  JUfg.  Co.,30K.E 
478, 483;  TUlotsonY.  Smith,  32 Id.  90;  8. 0.,  64 Am.  Dea  355; Norway Pkuu Ok 
T.  Bradley,  52  N.  H.  86,  109;  ffolden  ▼.  i^oie  Company,  53  Id.  552;  Socktyfur 
£Btabli8hing  UetftU  Jffg,  r.Marrie  Canal  Co.,  IK.  J.Eq.  157;  a  C,  21  Am.  Dm. 
41;  Aeguaekanonk  Water  Co.  v.  Watson,  29  N.  J.  Eq.  366, 370;  FarweUy.Skk^ 
ards,  30  Id.  511;  MerriU  ▼.  Brinherhcif,  17  JohxuL  306;  B.  C,  8  Am.  Dee.  401} 
ClhOonr.  Myer»,46Il.  T.  511;  8.  0.,  7  Am.  Rep.  373;  WtUkmeon  t.  Lodfs 
Creek  Canal  Co.,  78  N.  0.  156;  McEroy  v.  Ooble,  6  Ohio  St.  187, 188;  8mm 
Y.  PofvofM,  28  Vt.  459;  8.  G.,  67  Am.  Dea  723;  ffaseltine  ▼.  Oue^  46  Wia 
391;  a  0.,  32  Am.  Rep.  715;  8wi/t  v.  Goodrich,  13  Paa  Rep.  561.  In  Jb- 
6r«y  ▼.  Owen,  «upra,  Baron  Farke,  after  speaking  of  the  general  rnle^  mpi 
**  Thia  right  to  the  benefit  and  advantage  of  the  water  flowing  pait  lof 
land  ia  not  an  absolute  and  exdnsiTe  right  to  the  flow  of  all  the  water  in  iti 
natoral  state; "  and  in  Clinton  v.  Myers,  supra,  Grover,  J.^  nses  the  followisg 
language:  "When  I  speak  of  thia  common  right  I  do  not  mean  to  be  uid«- 
stood  as  holding  the  doctrine  that  there  can  be  no  diminution  whataoefw, 
and  no  obstruction  or  impediment  whatsoever,  by  a  riparian  proprietor  ia 
the  use  of  the  water  aa  it  flows,  for  that  would  be  to  deny  any  vafaiaUe  sat 
of  it.  There  may  and  there  must  be  allowed,  of  that  which  is  oommontoaD, 
a  reasonable  use.  The  true  test  of  the  principle  and  extent  of  the  use  i% 
whether  it  ia  to  the  injury  of  other  proprietors  or  not; "  so  in  Dumont  v.  Kd' 
logg,  eupra,  Ck>oley,  J.,  says:  "As  between  difierent  proprietors  on  the  saaas 
stream,  the  right  of  each  qualifiea  that  of  the  other,  and  the  q[ttestian  al«a|s 
ia,  not  merely  whether  the  lower  proprietor  suffors  damage  by  the  use  of  the 
water  above  him,  nor  whether  the  quantity  flowing  on  ia  diminiahed  by  the 
use,  but  whether,  under  all  the  circumatanoes  of  the  oaae,  the  use  of  the  water 
by  one  ia  reaaonable  and  consistent  with  a  correspondent  enjoyment  of  right 
by  the  other. "  "By  the  general  law  applicable  to  running  streams, " remarks 
Lord  Eingadown,  in  Jlihier  v.  OHmnmr,  12  Moo.  P.  0. 131»  "  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called  the  ordinary  use  of  the  water  flowiag 
past  his  land;  for  instance,  to  the  reaaonable  use  of  Uie  water  for  his  domestio 
purposes  nnd  for  his  cattle,  and  this  without  regard  to  the  effect  which  sadi 
use  may  have,  in  case  of  a  deflcioncy,  upon  proprietors  lower  down  the  strsaiBi 
But  further,  he  haa  a  right  to  the  uae  of  it  for  any  purpose,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  that  he  does  not  tbsraby  intv 
fere  with  the  rights  of  otiier  proprietors,  either  above  or  below  him.  Sobjed 
to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a  mill,  or 
divert  the  water  for  the  purpose  of  irrigation.  But  he  haa  no  li^t  to  inta^ 
rupt  the  regular  flow  of  the  atream  if  he  thereby  interfarea  with  the  lawfil 
use  of  the  water  by  other  proprietoira^  and  inflicts  upon  tfaam  a  ssnsibls 
Injury." 
A  loss  to  one  riparian  owner,  which  is  merely  incidental  to  tha  propv  «■* 
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•ad  aiJ<^ymont  of  the  water  by  another  proprietor,  will,  then,  obvionaly  not 
•nhjeet  the  l&tter  to  liability:  WadmoorthY.  Tiaota(m,16CciDiLZe6;  B.0.,29 
Am.  Dec.  291;  Ellioi  t.  FUehbvrg  R.  R.,  10  Cnah.  191;  S.  0.,  67  Am.  Deo.  85; 
ffatUnB  ▼.  HaakiMf  9  Gray,  390;  Mayor  etc  qf  BdUimort  ▼.  Appold,  42  Md. 
442;  Smmr.  Panona,  28  Vt  459;  S.  0.,  67  Am.  Deo.  723;  KecU  ▼.  ffmiyf 
lifl%^  17;  S.  0.,  33  Am.  Dec.  125. 

It  18  not  the  prerioos  use  by  a  riparian  proprietor  which  is  the  criterion. 
It  18  a  use  which  ia  reasonable  and  proper,  according  to  the  wants  and  usages 
of  the  community:  Haddm  v.  ffaakim,  9  Ghray,  390;  or,  as  well  remarked  ia 
MiUer  ▼.  JOmer,  9  Fa.  St.  74,  S.  0.,  49  Am.  Dec  545,  547:  "The  question 
does  not  iom  on  whether  the  occupier  below,  who  complains,  has  sufficient 
water  left  for  his  domestic  purposes,  or  more  than  he  was  previously  using 
from  the  stream,  but  whether  the  quantity  flowing  on  his  land,  which  he  had 
a  right  to  use,  has  been  materially  lessened  or  diminished."  It  ia  therefore 
no  defense  to  an  action  for  diverting  water  from  a  riparian  proprietor  to  show 
that  no  injury  would  have  accrued  to  him  if  he  had  not  changed  the  manner 
or  extent  of  his  use:  RvddingUmr.  Bradley,  10  Conn.  213;  S.  C,  26  Aul  Dec. 
886;  Jolmmm  ▼.  Lewie,  13  Conn.  303;  nor  has  a  riparian  proprietor  the  right 
to  use  a  reasonable  quantity  of  the  water  for  the  purposes  of  his  business,  but 
only  a  right  to  such  use  as  he  can  make  of  the  water  without  materially 
diminishing  it  in  quantity  or  corrupting  it  in  quality:  WhtaUey  v.  Okriamim, 
24  Pa.  St  298;  a  0.,  64  Am.  Dec.  657.  He  may  facilitate  his  enjoyment  by 
erdinary  and  appropriate  means;  as  by  a  tube  near  the  stream,  receiving 
water  therefrom,  and  an  aqueduct  thence  to  his  house  and  farm:  OhtUfieH 
▼.  WUeon,  31  Vt.  358;  and  he  may  conduct  the  water  to  any  part  of  his  land» 
and  use  Uie  water  so  diverted  for  the  same  purposes  and  to  the  same  extent 
Ihat  he  could  use  it  if  it  flowed  there  through  a  natural  channel;  WheiUky  ▼. 
CM^snMm,  M^pfiti. 

What  is  Rbabonablb  Uss— Eztsnt  ov  Ubb  in  Vabious  Oasbb.— What 
is  a  reasonable  use  plainly  depends  upon  circumstances;  upon  the  snbjeci- 
matter  of  the  use  itself,  the  sixe  of  the  stream,  the  velocity  of  the  current^ 
and  the  like:  Ufoon  MOU  etc  Co,  v.  Ferris,  2  Saw.  176|  Dmng  v.  Murray,  6 
Ind.  324;  S.  C,  63  Am.  Dec  385;  Mayor  etc  qf  Baltimore  v.  AjtpM,  42  Md. 
442;  Et!k4Y.FiiehbuTgR,R,,lOCuai.l%\',  S.  C,  57  Aul  Deo.  85;  Thurbery. 
Marim,  2  Qray,  394;  S.  C,  61  Am.  Dec.  468;  Timm  v.  Bear,  29  Wis.  254. 
"Hie  limits  which  separate  the  lawful  from  the  unlawful  use  of  a  stream," 
eays  Bobinson,  J.,  in  Mayor  etc  qf  Baltimore  v.  Appold,  eupra,  *'  it  may  be 
difficult  to  define.  It  is,  in  fact,  impossible  to  lay  down  a  precise  rule  to 
eover  all  cases,  and  the  question  must  be  determined  in  each  case,  taking  into 
eonaideration  the  sise  of  the  stream,  the  velocity  of  the  current^  the  nature  of 
the  banks,  the  character  of  the  soil,  and  a  variety  of  other  facta.  Itisentirely 
a  question  of  degree,  the  true  test  being  whether  the  use  ia  of  such  a  character 
aa  to  aifect  materially  the  equally  beneficial  use  of  the  stream  by  others."  In 
l^mn  ▼.  Bear,  tupra,  Dixon,  0.  J.,  said:  "  Whart  constitutes  reasonable  use 
depends  upon  the  drcumstances  of  each  particular  case,  and  no  positive  rule 
el  law  can  be  laid  down  to  define  and  regulate  such  use  with  entire  preolsiony 
is  the  language  of  all  the  authorities  upon  the  subject.  In  determining  this 
question,  regard  must  be  had  to  the  subject-matter  of  the  use,  the  occasioa 
and  manner  of  its  sipplication,  its  object,  extent^  and  the  necessity  for  it^  to 
the  previous  usage,  and  to  the  nature  and  condition  of  the  improvements  upon 
the  sfaream;  and  so  also  the  sise  of  the  stream,  the  fall  of  water,  its  vdume^ 
weHodty,  and  prospective  rise  and  fall,  are  important  elements  to  be  oonsid* 
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Domutk  /Vrpotet.— Hie  right  of  aripaiian  proprietor  to  apply  the  witen  of 
tli6  itream  to  domestio  pnrpoaes  ia  nndoabted.  Many  deciaiana  and  dktat  u 
aeen  from  the  preceding  pagea,  lay  down  the  general  doetrine  that  the  naa  ia 
thia  reapeot  moat  be  reaaonaUe;  bat  the  oonolnaion  reached  by  aome  caaoa  ia 
that  a  greater  quantity  of  water  may  be  demoted  by  a  proprietor  to  theaepor* 
poaea  than  to  othera.  In  Bvcau  t.  Merrkoeatker,  3  Scam.  492»  S.  C.  38  Am. 
Dec.  106,  the  coort  held  that  to  aapply  hie  natoral  wants,  aa  for  hooaehold 
pnrpoaea,  for  quenching  thirat^  and  for  hia  cattle,  a  riparian  proprietor  mighl 
consume  the  entire  atream,  bat  to  aapply  hia  artificial  wanta,  aa  for  iirigatiqg 
hia  land,  or  propelling  hia  machinery,  a  different  rule  existed.  This  distiae> 
tion  haa  been  observed  by  other  caaea:  Stem  t.  Burden,  29  Ala.  127;  S.  C,  65 
Am.  Dec.  394;  Slack  y.  Marth,  11  Fhila.  543;  Baker  y.  Braum,  55  Tax.  377, 
879;  Bhode»  y.  WViehead,  27  Id.  304,  310;  Fleming  y.  Davie,  37  Id.  173, 197; 
although  Bhodei  y.  Whitehead,  eupra,  and  ToOer.  Correth,  31  LL  362;  would 
place  irrigation  among  the  natoral  wanta;  but  in  thia  reapect  they  are  onr* 
ruled  by  Fleming  v.  Dame,  eupra.  It  may  be  aaid,  then,  that  according  to  tfaii 
view,  the  consumption  of  the  entire  atroam  to  eatisfy  one's  natural  wants  ii 
a  reaaonable  uae.  The  doctrine,  howoYer,  ia  certainly  not  a  well-estahlidisd 
one. 

MoMitfactming  Purpoeee, — ^No  queation  eziata,  in  the  li^t  of  the  iac^ 
going  authoritiea,  aa  to  the  right  of  a  riparian  proprietor  to  make  na- 
aonable  use  of  the  water  for  mill  purposes.  In  the  ease  of  two  bctari« 
located  on  a  atream,  the  following  rule  waa  laid  down  by  Breese^  J., 
in  BUae  y.  Remedy,  43  HL  67:  "That  so  far  as  the  water  is  destroyed 
by  being  couYerted  into  steam,  neither  of  these  factories  is  entitled  to 
its  exclusiYe  use;  that  it  is  to  be  divided  between  them  as  nearly  aa  may 
be,  according  to  their  respectiYe  requirements;  that  if  each  faetoiy  re- 
quires the  same  quantity  of  water,  it  should  be  equally  divided;  but  iHi3s 
the  water  is  incapable  of  being  thus  divided  with  niathematioal  exaet- 
uess,  if  the  jury  should  find  that  the  upper  factory  has  used  more  than  iti 
reaaonable  share,  or  has  diverted  the  water  after  using  it  from  its  natural  cbaa- 
uel,  or  so  corrupted  it  as  to  deprive  the  lower  proprietors  of  its  use  to  such  a 
degree  as  to  cause  a  material  injury  to  that  factory,  it  would  be  ground  for 
damages,  and  ultimately  for  an  injunction. "  A  mill-owner,  it  ia  held  in  Ot§ 
Iff  Springfield  v.  Harris,  4  Allen,  494^  ia  not  responsible  for  injuries  resulting 
to  others,  if  the  water  is  used  in  a  reasonable  manner,  and  the  quantity  ued 
is  limited  by,  and  doea  not  exceed,  what  is  reasonably  and  necessarily  r»' 
quired  for  the  operation  and  propulsion  of  works  of  such  character  and  mag- 
nitude as  are  adapted  and  appropriate  to  the  aize  and  capacity  of  the  stresn, 
and  the  quantity  of  water  usually  flowing  therein.  In  Lord  Norhwrg  v. 
KUchin,  3  Post.  &  Fin.  292,  S.  0.  9  Jur.,  N.  8.,  132,  one  riparian  proprietor 
had,  by  means  of  a  water-wheel,  raised  and  diverted  from  the  premiaei  of 
another  proprietor  about  a  one-fortieth  part  of  the  volume  of  the  streaai; 
held:  "The  queation  as  to  whether  the  quantity  of  water  taken  was  reaaona- 
ble must^  in  a  degree,  depend  upon  the  entire  quantity  of  water  in  the 
stream,  and  it  waa  for  the  jury  to  oonaider  whether  the  defendant  took  aa 
unreaaonable  quantity  of  the  water."  In  Olney  v.  Fenner,  2  R.  L  211,  S.  G. 
67  Am.  Dec.  711,  it  waa  held  that  a  riparian  proprietor  on  one  bank  is  en- 
titled to  only  one  half  of  the  water  in  the  stream,  as  against  an  owner  on  the 
other  bank;  although  "  if  the  same  proprietor  owns  both  banks,  he  has  a 
right  to  the  use  of  the  whole  of  the  water."  "  The  water-power  to  triiich  a 
riparian  owner  is  entitled  consists  of  the  fall  in  the  stream  when  in  its  nata- 
ral  atate,  aa  it  peases  through  hia  land,  or  along  the  boundaiy  of  itt  er  'b 
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•Omt  -watdMf  it  oondtfei  of  the  difllsirenoe  of  lord  betwem  fhe  nrfAoe  when 
the  ihiiein  fint  toaohes  hie  land,  end  the  sorfaoe  where  it  leasee  it:"  McOal- 
numi  Y.  WhMater,  3  Rawle,  84;  a  O.,  23  Am.  Dea  102;  Plumiagh  t.  Dawaon, 
1  Oam.  654;  a  C,  41  Am.  Deo.  199,  201;  Shode$Y.  WhiUhead,  27  Tex.  304. 
109;  Laumm  ▼.  Mowiy,  52  Wis.  219,  236;  Brwm  ▼.  Buih^  45  P».  St  61,  66; 
Angell  on  Watereoiiraea,  sea  95.  The  stage  of  the  water  in  a  stream  in 
winter  and  spring  is  no  eriterion  whatever  as  to  the  qnantity  of  water  which 
flofwa  in  the  sommer  and  fall:  Burdm  ▼.  Stem,  27  Ala.  104;  &  C,  62  Am. 
Dea  75a 

IrriijaikM. — In  regard  to  the  right  of  a  riparian  proprietor  to  use  water  for 
irrigation,  the  role  seems  to  be  in  England  that  he  may  do  so,  provided  he 
restores  the  water  in  a  volnme  snbstantially  nndiminished:  Ehnbrey  y.  Oioeii,  0 
bch.  352;  DtnctanfiUuf^SwMm  Watenwrl»  Qk  r.  Frcprieton  qf  WiU»  etc, 
Oamal  Ox,  L.  R.  7  H.  L.  697,  704;  Earl  qf  Sandum^  ▼.  OrecU  Nwrihem  R*y. 
Lb  R.  10  Ch.  Diy.  707,  711.  In  thisooontry,  he  is  allowed  to  use  a  reasonable 
quantity:  Ooold  on  Waters,  sea  217;  OiUeU  y.  Johnmm,  80  Conn.  180;  BUm- 
€kard  r.  Baker,  8  OreenL  253;  S.  O.,  23  Am.  Dec  504;  WeaUm  y.  Alden,  8 
Blaas.  136;  Colbum  y.  Skhards,  13  Id.  420;  B,  0.,  7  Am.  Deo.  160;  Cook  y. 
Hmli,  8  Pick.  269;  8.  C,  15  Am.  Deo.  208;  Anthony  y.  Lapham,  5  Pick.  175; 
BiSoi  Y.  FUeklmrg  B.  i?.,  10  Cosh.  191;  a  C,  57  Am.  Deo.  85;  FarreU  y. 
Rk^tmis,  30  K.  J.  Eq.  511;  Arnold  y.  Foot,  12  Wend.  330;  MUler  y.  MlUer, 
9  Fa.  St  74;  a  O.,  49  Am.  Deo.  545;  Union  MiU  etc  Co.  v.  FerrU,  2  Saw. 
176;  iMt  Y.  Hofn^  10  Pao.  Rep.  674,  755;  SufVi  y.  Goodrich,  13  Id.  561.  It 
is  not  a  natoral  want:  Union  MiU  etc  Co.  y.  Ferris,  supra;  Fleming  y.  Dams, 
37  Tex.  176,  limiting  JUbdei  y.  IF%iteAeaci,  27  Id.  304;  ToUe  y.  Correih,  31  Id. 
In  Baker  y.  Brown,  55  Id.  377,  the  conrt  says  that  ''the  right  to  irri- 
when  not  indispensable,  bat  nsed  simply  to  increase  the  prodncts  of  the 
■eO,  wonld  be  subordinate  to  the  right  of  a  co-proprietor  to  supply  his  natural 
wasta^  and  that  of  his  family,  tenants,  and  stock;  as  to  qnench  thirst,  and  to 
the  rigiht  to  use  the  water  for  necessary  domestic  purposes.  Hence,  whether 
the  use  of  the  water  for  the  purposes  of  irrigation  is  reasonable  and  lawful  as 
agMBst  another  would  depend  upon  the  facts  of  the  particular  case.  If  the 
■trsam  should  be  sufficiently  large  to  admit  of  necessary  irrigation  without 
SBreasonably  impairing  the  rights  of  other  proprietors,  then  it  would  be  rea- 
sonable and  lawful;  otherwise  it  would  not**  See  also  some  excellent  obser- 
Yatioos  on  this  question  in  ESQht  y.  Fitehburg  i?.  B.,  supra;  Bmbrey  y.  Otoen, 


MtsedUineous, — ^It  has  been  held  that  a  riparian  owner  is  entitled  to  take  a 
leasooable  quantity  of  water  for  the  purpose  of  supplying  its  engines,  and  the 
feneral  purposes  of  its  stations:  Sari  qf  SanduAchY,  Oreai  Northern  R'y,  L.  R. 
10 Ch.  DiY.  707;  but  see  Atiomey-Oeneral  v.  Oreai  Eastern  B*y,  23  L.  T.,  N.  S., 
344;  compare  Garwood  y.  New  York  Central  B,  B.,  83  N.  Y.  400. 

Bach  person  has  an  equal  right  to  the  reasonable  use  of  navigable  streams, 
as  poblio  highways:  Daois  y.  Winslow,  51  Me.  290. 

DcmiTiOH  ov  Water  bt  Ripabiak  pROFRmoB.— The  right  of  detention 
of  water  by  a  riparian  proprietor  is  intimately  connected  with  his  right  to 
the  use  of  water.  The  right  to  use  necessarily  implies  the  right  to  detain: 
Fan  Hoesem  v.  Coventry,  10  Barb.  518;  Oregon  Iron  Co.  v.  Trulltnger,  3  Or.  1. 
It  is  therefore  well  settled  that  a  riparian  proprietor  may  reasonably  detain 
water  for  his  use,  although  an  unreasonable  detention  is  unlawful:  3  Kent's 
Coni.  *439;  Angell  on  Watercourses,  sec  115;  note  to  McCoy  y.  Danley,  57 
Am.Dee.686;  iSampsonv.  i7beUffio<f,l  Com.  &,N.  S.,590;  Parker  r.  Hotek- 
bM^  25  Conn.  321;  Pool  y.  JDeiri<  41  Oa.  162;  8.  C,  5  Am.  Rep.  526;  Hmekky 
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▼.  jyfaftervoN,  117  Mms.  214;  BlatukairdY.  J9dbov8QreeiiL26S;  8.0.,23AnL 
Dm.  604;  Pkmp$Y.  Sharmm,  64 Me.  171;  IferriU  r.  BrmbeHkff,  17  Johm. 
806;  a  C,  8  Am.  Dea  404;  BtUlatdr.  SartOogaeie,  Mam.  Ox,  77N.  T.  G2S; 
HoffKottY.  SiU,  12  P».  St.  248;  Mabie ▼.  Jf€Uie»im,  17  Wis.  1.  JnKeemvde, 
J(fff.  Co.  T.  UnkmJffg.  Co,,  39  Coon.  677,  it  is  nid  that  '*tiie  ri|^  of  tiN 
proprietor  abore,  to  make  the  water  naefal  to  him  bj  detaining  it  long  eaoiigh 
to  render  it  nsefcd,  ia  of  the  aame  quality  aa  the  right  of  the  proprietor  beiov 
to  take  the  oonatant  eonrse  of  the  onrrent  for  hia  uae^  where  botih  partiee  an 
applying  the  water  to  the  artificial  nae  of  propelling  machinery."  In  dedd* 
ing  between  these  oonflicting  ri^^ta,  there  are  to  be  eonaidared:  1.  Hie  coi- 
toni  of  the  ooontry  aa  to  the  running  of  milla;  2.  The  local  enatoim,  if  there 
ia  one;  3.  What  general  role  wiU  beat  eeoore  the  entire  atream  to  naefol  pur* 
poeea;  and  4.  Whether  the  detention  of  the  water  ia  neoeinrily  an  injmy  to 
the  lower  mill,  and  whether  the  apparent  injoiy  is  not  caaaed  by  the  isfoffi* 
dency  of  its  own  pririlege:  Id.  An  upper  mill-owner,  in  general,  haa  no 
ri^t  to  deprive  a  lower  mill  of  the  natural  flow  <^  the  water  longer  than  ■ 
neoesaary  to  raiae  a  suitable  head  to  nm  the  machinery  of  hia  own  mill,  meh 
machinery  being  reaaonably  adapted  to  the  aixe  of  the  stream:  Thmn  v.  Bear, 
29  Wia.  254.  Bat  on  the  other  hand,  an  upper  miU-owner  ia  not  aooountaUa 
to  one  lower  down  the  stream,  for  detaining  the  water  in  hia  dam  for  aersnl 
daya,  if  thia  be  necessary  to  the  action  of  hia  miU,  though  the  lower  mill  ii 
thereby  injured:  Whaler  ▼.  Akl,  29  Pa.  St.  98.  So  a  riparian  proprietor  hai 
a  right  to  erect  a  dam  across  a  stream  upon  hia  land,  and  audi  maohineiy  m 
the  stream,  in  its  ordinary  stages,  ia  adequate  to  propel;  and  if  the  strsaai, 
in  seaaona  of  droughty  becomea  inadequate  for  that  purpose,  he  haa  a  z^t  to 
detain  the  water  for  such  reaaonable  time  aa  may  be  necessary  to  raise  ths 
requisite  head,  and  aeeunmlate  such  a  quantity  aa  wiU  enable  him  to  use  tfas 
water  for  the  purpose  of  his  machinery:  Ooald  ▼.  Boebm  Dudt  Co,,  13  Gray, 
442;  ClkOon  t.  Myen,  46  N.  Y.  511;  S.  C,  7  Am.  Bep.  37a  Ptoof  that  the 
wheel  of  an  upper  mill-owner  drew  fifty  per  cent  more  water  than  tiie  nata* 
ral  flow  of  the  stream  would  supply,  that  the  atream  waa  one  of  about  uniform 
flow,  and  that  such  owner  waa  in  the  habit  of  retaining  the  water  in  hia  pon4 
until  it  would  run  hia  wheel  to  its  full  capacity,  wiU  sustain  the  finding  ol  a 
Jury  that  hia  use  and  detention  of  the  water  is  unresaonahle,  aa  againat  a  lowor 
mill,  which  could  ayaQ  itself  of  ouly  a  small  pond:  Timm  r  .  Btar,  29  Wia 
254.  And  it  is  not  a  reaaonable  use  of  water  for  a  riparian  proprietor,  who 
desires  to  use  the  stream  for  watering  catUe  and  for  domestic  purpoeai^  to 
erect  dama  acroas  the  stream,  by  which  the  water  ia  spread  out  and  lost  by 
eraporation  and  absorption,  so  aa  to  injure  a  riparian  proprietor  below:  /e^ 
rea  y.  Knipe,  28  OaL  340;  nor  have  riparian  proprietora  the  right  to  ooDeet 
water  in  a  reservoir,  not  for  the  mere  purpose  of  detaining  it  for  a  abort  time 
and  afterwards  restoring  it^  but  for  the  purpose  of  supplying  an  adjaosnt 
town:  Dntdore qf  SwMem  WaierwoHbe Co.  ▼.  Auprfators  q^  WUtBete.Cmti 
Co.,  L.  R.  7  H.  L.  697. 

RKAJBOHABLXirEss  ov  UaB  OR  Dm'E«Tj]uii,  QuisnoN  POE  JuBT.— The  rs^ 
aonableness  of  the  use  or  detention  of  water,  depeoding  aa  it  doea  upon  the 
circnmstancea  of  each  case,  is  a  queetion  for  the  jury:  Porter  ▼.  ffoidUtm,  ^ 
€onn.  321;  Pooly.  Lewie,  41  Ck..  162;  &  a,  5  Am.  Bep.  626;  .fisontT.  Met- 
Hweather,  3  Scam.  492;  &  C,  38  Am.  Dec  106;  Bataeia  Mfg.  Co.  t.  ^SMfaa 
Wagon  Co,,  91  HL  230;  PMBipeY.  Shrnnan,  64  Me.  171;  JRZtev.  FUdimf 
B.  B.,  10 Gush.  191;  &  C,  57  Am.  Dea  85,  90;  Tkmiferv.  Martm,  2Gfay, 
394;  S.  C,  61  Am.  Dea  468, 470;  JSTayei  t.  ITdUftNi,  44  N.  H.  680^  681;  Af» 
<Es»T.Xab  0^1901^,63  Id.  662;  ByUaedr.  Saraiogaete.  Mfih  C^fTIV.Y^ 
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K5;  PraUtee  ▼.  Mger^  74  Id.  841;  Oregom  Iron  Co,  t.  Trvlknger^  3  Or.  1; 
B€iHA  ▼.  DeadOer,  6  Plk  St  82;  ffmiall  t.  SHI,  12  Id.  248,  249;  Miller  y. 
JfOfer,  9  Id.  74;  &  0.»  49  Am.  Deo.  545,  547;  Snow  ▼.  Parsons,  28  Vt.  459; 
8.  O.,  87  Am.  Deo.  723;  EduUhie  ▼.  Case,  46  Wis.  391;  8.  C,  32  Am.  Itep. 
716;  Lord  Nofbmy  ▼.  JBtdUn,  8  Fost  &  F.  292;  S.  C,  9  Jur.,  N.  S.,  132. 

BzFABZAH  FBOPBmoK  HA8  Ko  Fbopibtt  IN  Watbr  Itselv  which  flowe 
by  or  thiongh  hia  bud,  bat  a  ninple  nsafmot  while  it  paaaes  along:  Kidd  v. 
Lakrd,  76  Am.  Deo.  472»  note  479,  where  other  oeeee  ere  oolleoted. 

BzFiBXAir  FBOFBmoBS  HATB  BiGUT  TO  Flow  gt  Wateb  in  its  natoral 
eurent^  without  any  obetmotiona  injnrioaa  to  them:  PUUbury  t.  Moore,  69 
Am.  Deo.  91,  note  03^  where  other  oases  are  ooUeoted;  Dtokid  ▼.  Vomk,  Id. 
•«^  note  9a 

What  d  BsAMnr abli  Uas  ov  Wazsb  d  Qmsnoir  ov  Fact  to  be  deter* 
■ined  by  the  Jniy  from  the  evidenoe:  Baiaoia  Mfg.  Co,  t.  Kewkm  WagoM 
Cbi,  91  DL  246^  oiting  the  prineipal  oase.  Bat  in  some  cases,  what  ia  snoh 
leasonable  nse  baa  been  so  long  settled  by  oommon  consent^  or  ia  so  obviooa 
in  itself,  that  it  is  determinable  as  a  matter  of  law:  Snow  r.  Parsons,  67  Am. 
Dea  723^  note  727,  where  other  oases  are  collected.  The  mode  and  extent 
to  which  one  mill-owner  may  nse  waters  of  a  stream,  as  between  him  and  an* 
ether  mill-owner,  ia  not  what  woald  be  reasonable  for  his  partioolar  bnsiness^ 
bat  what  ia  reasonable,  harxog  ref erenoe  to  the  rights  d  the  other  proprietorfr 
on  the  stream,  withont^  by  sneh  nse^  materially  i^immiAing  it  in  quantity 
or  eocrapting  the  qoalily  of  it:  BataviaJffg.  Co,  r.  Iley^on  Wagon  Co.^  9X10^ 
9i&,  citing  the  prinoipal  case. 

RiOHT  OF   RlFABZAH    PBOPBOXOB  TO    BOABONABLT  DlTAZH  WaTB»S  8s« 

Ckmdlerr.  JSToistad^  66  Am.  Dea  487»  note  489,  where  other  cases  are  col- 
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Boyd  v.  Chesapeake  and  Ohio  Canal  Go. 

ri7  Habtland,  196.] 

WoBD  "PB00188,"  wmor  Used  nr  Law  Relativb  to  Skbtiob  or  Wui% 
is  lufficieiitly  oomprehenaiTe  to  indude  an  attafthmimt  or  pfcrniihmwii 

SnHirr's  Rbtubn  upon  Writ  or  Attaohmkut  is  eridoice  of  the  Mrviot 
o(  that  writ»  as  in  the  case  of  other  writs. 

Nonci  TO  Two  Officers  and  DiRKCroBa  or  Corporatidv»  gtrea  thani  is 
an  official  capacity,  is  notice  to  the  oorporatiouy  even  though  thsy  fail 
to  communicate  sach  notice  to  any  of  the  other  direoton. 

Sheriff's  Return  mat  re  Amended^  before  the  adjonmmant  of  the  In 
of  court  at  which  it  was  made,  by  leave  of  the  ooort. 

Interrogatories,  Filed  bt  Plaintiff  in  Attachment  Proobedino,  to 
be  answered  by  a  garnishee,  may  be  waived  by  him  and  a  rule  of  oosit 
as  to  the  service  of  them  is  not  to  be  enforced  until  the  garnishee  s^ 
pears  and  the  plaintiff  is  informed  of  the  defense  relied  upon. 

Sgumr  will  not  Restrain  Judgment  bboausb  or  iRRSoiTLABnT  in  isl 
having  a  writ  of  inquiry  as  provided  by  statute,  prior  to  entry  of  Judg- 
ment for  condemnation  by  default  against  a  ooiporatioQ  garnishee 

Qaxnisbee  cannot  Shelter  his  Fbofkbty  from  ezecntian  by  crsdifeon 
under  the  protection  of  a  mortgage  given  upon  sneh  pguperty  to  tiw 
state.    The  stoto  must  assert  ito  own 


Appeal  from  the  equity  side  of  the  circuit  oourL  The  fiusU 
are  stated  sufficiently  in  the  opinion. 

R,  H,  Alveyy  for  the  appellant. 

A.  K.  Syester  arid  D.  Weisd^  for  the  appellee. 

By  Court,  Ooldsbobouqh,  J.  The  record  in  this  case  showi 
that  the  appellant  obtained  a  judgment  in  the  drcuit  court  for 
Washington  county,  at  November  term,  1865,  against  a  certain 
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WilHam  Bzown,  for  one  thousand  fonr  hundred  and  thirty-fiye 
dollars  and  fifty-one  cents.  He  subsequently  caused  an  attach- 
ment, instead  of  any  other  execution,  to  be  issued  on  this 
judgment,  under  which  certain  proceedings  were  had,  so  that 
at  the  March  term,  1858,  of  said  court,  a  judgment  of  con- 
demnation  was  entered  by  de&ult  against  the  appellee,  as 
garnishee  in  the  attachment,  for  the  whole  amount  of  the 
judgment  against  Brown.  A  writ  oi  fieri  facia»  was  issued  on 
this  judgment  of  condemnation,  and  levied  on  sundry  articles 
of  personal  property  claimed  by  the  appellee.  At  the  instance 
and  upon  the  bill  of  complaint  of  the  appellee,  the  circuit  court 
issued  an  injunction  prohibiting  and  enjoining  the  appellant 
and  sheriff  from  making  sale  of  the  property  taken  in  execu- 
tion until  the  further  order  of  the  court.  At  November  term, 
1859,  a  motion  was  made  by  the  respondent  to  dissolve  the 
Injunction.  The  court,  upon  the  hearing,  overruled  the  mo- 
tion, and  he  appealed  to  this  court. 

After  a  carefol  examination  of  this  case,  and  of  the  proceed- 
ings which  were  had  on  the  common-law  side  of  the  circuit 
court,  we  think  that  its  equity  power  by  injunction  was  im- 
properly exercised. 

The  bill  of  complaint  alleges  that  the  appellee  is  ^'a  corpo- 
ration chartered  by  the  laws  of  Maryland."  It  is  thus  brought 
within  the  operation  of  the  fifth  section  of  the  act  of  1832, 
chapter  306,  not  only  in  reference  to  the  mode  of  bringing  the 
ooiporation  into  court  as  defendant,  but,  in  our  opinion,  the 
word  ^'  process,"  used  in  that  section,  is  suffidentiy  compre- 
hensive to  apply  to  the  service  of  writs  of  attachments  on  a 
corporation  as  garnishee. 

By  the  return  of  the  sheriff  in  this  case,  which,  by  the  act 
of  1854,  chapter  75,  is  made  '^  evidence  of  tiie  same,  as  is  now 
the  case  in  the  service  of  other  writs,"  two  of  the  officers  and 
directors  of  the  company  were  served  with  notice  of  the  attach- 
ment; and  their  officiid  relation  to  the  company  is  nowhere 
denied  in  the  bill  of  complaint. 

In  the  case  of  United  States  Ins.  Co.  v.  Shrivery  3  Md.  Ch. 
881,  the  chancellor  correctly  lays  down  the  doctrine,  that  '\if 
notice  is  given  to  a  direct(»r  officially,  for  the  purpose  of  being 
eommunicated  to  the  board,  although  such  notice  should  not 
be  communicated,  the  institution  is  bound  by  it" 

But  it  is  objected  here  that  the  sheriff's  return  was  wholly 
defective,  and  not  binding  on  the  appellee.  This  would  cer- 
tainly be  true  if  confined  to  his  first  return.    But  his  appUca- 
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tion  to  the  court  to  amend  it,  being  made  within  the  term,  as 
appears  by  the  record,  it  was  clearly  within  the  power  of  the 
court  to  allow  the  amendment,  and  the  amended  return  made 
by  the  sheriff,  gratifies  the  requirements  of  the  law. 

The  appellee  complains  that  the  rule  of  court  as  to  filing 
interrogatories,  and  the  service  of  them,  was  wholly  disre- 
garded. We  deem  it  a  sufficient  answer  to  this  allegation  to 
say  that  the  plaintiff  who  files  his  interrogatories  may  waive 
them,  and  the  rule  of  court  is  not  enforced  until  the  appear- 
ance of  the  garnishee,  and  the  plaintiff  becomes  informed  of 
the  defense  relied  upon. 

Another  objection  relied  upon  is,  that  the  judgment  of  con- 
damnation,  upon  which  the  execution  issued,  was  by  default^ 
and  that  the  act  of  1834,  chapter  305,  section  4,  provides  for  a 
writ  of  inquiry  before  any  judgment  by  default  can  be  entered 
against  a  corporation.  How  far  this  act  refers  to  judgments  of 
condemnation,  or  whether  it  relates  only  to  suits  instituted  on 
original  causes  of  action,  where  the  amount  actuaUy  due  is 
unascertained,  it  is  not  material  for  us  to  decide.  If  there  was 
Irregularity  in  the  entering  of  the  judgment  of  condemnation, 
such  irregularity  will  not  justify  the  interference  of  a  court  of 
equity  by  injunction.  We  are  fully  sustained  in  this  view  by 
the  decision  of  the  court  of  appeals  in  the  case  of  FouAer  v. 
Leey  10  Gill  &  J.  858  [82  Am.  Dec.  172]. 

The  appellee  seeks  to  sustain  its  right  to  relief  in  equity  by 
alleging  that  the  property  levied  on  is  covered  by  sundiy 
mortgages,  executed  by  it  to  the  state  of  Maryland,  to  secure 
the  payment  of  a  large  indebtedness  from  it  to  the  state. 
While  we  refrain  from  interfering  with  or  deciding  the  right  of 
the  state  to  the  property  involved  in  this  controversy,  we  do 
decide  that  a  mortgagor  cannot  shelter  itself  or  shield  its  prop- 
erty tmder  the  protection  of  a  mortgagee.  The  relation  exist- 
ing between  the  appellee  and  the  state  is  not  that  of  trustee 
and  ee%iui  que  tTu%t.  Whatever  protection  the  state  may  be 
entitied  to  claim  as  mortgagee  must  be  asserted  by  itself,  and 
cannot  be  considered  in  this  case,  instituted  by  tiie  appeUee 
alone.  There  is  no  precedent  or  authority  for  allowing  the 
appellee  (which  holds  merely  as  mortgagor)  to  interpose  any 
claim  for  relief  on  behalf  of  the  state,  as  mortgagee. 

Order  reversed  and  bill  dismissed,  with  costs. 

lBBB0Ui«4BiTr  ov  BsTKBUf o  JusGimiT  agftinst  a  tmstesb  udflr  a  p^ 
BidMeprooen^  eaiiiiotbainqQirodintolnaneqiii^prooaadiiig.  XbatnitM 
■hoald  make  hia  defenae  against  aaoh  prooeaa  by  a  motion  in  tha  ooui  ii 
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tng  ilia  >ftinhmwntt  ChroemB  t.  Lmob^  S3  H<L  161,  citing  the  prindptl 
Ko  inqniditioQ  is  neoenuy  prior  to  eataring  sndi  a  judgment  by  defanlt: 
^rtkkmrkk  r.  Moon,  84  Id.  809;  and  PM  t.  Bowen,  86  Id.  236^  oitiiig  tbf 
pinoipai  oaae. 

NoncB  TO  OmcEB  ov  Bark  who  ia  acting  on  its  behalf  ia  notice  to  the 
benk:  Smith  t.  S.  IL  Bands,  76  Am.  Dec  179,  note  188. 

NoncB  ov  GiBHisHicnrr  Sxbtxd  trroK  Feam  that  ia  indebted  to  the  eze- 
eation  debtor,  by  being  deliTered  toone  member,  ia  notice  to  all  the  membert 
ef  the  firm.  Saoh  firm  wiU  not  be  dieoharged  from  liability  to  tiie  ezeoatioB 
ereditor  by  leaaon  of  payment  d  the  debt  to  the  debtor  by  a  pertner  who  wm 
ignorant  of  tiie  aendoe  ol  the  garni Amenti  AntMr,  lAmawKmr,  76  Am.  Dec 
757. 

Whsv  Gabhisbxis  Tamra  mat,  to  Atoid  Muuimjonr  ov  Suxt% 
arail  himeelf  of  the  objection  that  the  fonda  in  his  hands  are  tmst  fnnds, 
onbjeet  to  the  control  of  tiie  conrt^  and  cannot  be  attached.  He  need  not 
plead  epedaUyi  Cbcfey  t.  L^ltim'.  71  Am.  Dec  688^  and  note  69S;  698.  Aa 
to  other  defenses  of  garnishee^  see  elso  same  case  and  note 

JunoKSffT  AQADrer  Gabnishxi  does  not  affect  the  rights  of  third  partiea 
in  the  property  foond  in  the  handa  of  the  formert  AdamB  ▼.  Ffkt,  78  Am. 
I>ec4ia    A8tori|^teofgaiiiiahee^8eenotetoaameoaae421. 
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Iv  'Enaaaan  bt  Ovb  TifriHr  or  Coiaioir  AoaiBir  Ahotkeb,  the  defends 
ant^  if  he  intends  to  deny  the  ouster,  shoold  apply*  npoo  affidavit,  for  a 
apedal  role  to  confess  lease,  entry,  sad  not  ouster.  By  entering  into  a 
general  consent  mle^  he  thereby  admita  the  caster,  and  cannot  after- 
wards deny  it. 

Iv  Knommr,  Doksduit  Ajxmn  Iumhtitx  ov  Fudhsib  xv  Oqhtbotsbst, 
XV  Hn  DOS  HOT  Taob  DxvEHan  os  Wabkaxtt,  and  cannot  deny  the 
location  of  plaintiff's  pretensions  aa  set  oat  in  his  fnarr,  nnder  the  gen- 
eral issnc 

Itemsvui  ov  ExiBonov  bt  Imfuoaxxon,  in  equity,  depends  npon  the  eir* 
oomataace  that  tiie  same  instroment  which  oonTcya  certain  property  to 
one  legatee  or  devisee^  transfera  certain  other  properly  to  another  legatee 
or  devisee,  and  that  the  former  beneficiary,  availing  himself  of  the  in* 
atnunent  in  one  particalar  most  not  defeat  its  operation  in  another. 

DifiBB  Vom  XN  Law  ia  not  saffident  to  entitle  the  beneficiary  to  compel 
■jt^iwy  derisee  to  make  an  election. 

DoovEiVB  ov  Oatbat  Bkptqb  appliee  to  a  pnrohaaer  where  the  title  to  the 
land  dependa  apon  the  constmctioii  of  a  will,  which  is  on  record. 

FkBKnr  m  vor  Bstoppbd  Who,  hayotq  Titlb  to  Lakd  depending  upon  the 
eonstnietion  of  a  win,  withoat  any  knowledge  of  his  rights,  stands  by 
and  seea  eaother  lay  ont  money  and  make  large  investments  in  the  prop* 
erty  sad  doea  not  give  notice  of  his  claim. 

HnioDLB  that  Onb  Who  Stakimi  bt  abb  Sbu  Abothbb  iHTBsr  Mobbt 
XB  FBorsBTT  cannot  afterwards  assert  any  claim  he  may  have  to  snch 
prupettj  vnlees  he  discloeee  his  own  claim  thereto  to  the  person  invest- 
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irithin  the  abuttals  designated  in  the  narr.^  the  plaintiff  is 
not  entitled  to  recover.  The  opinion  states  other  fiusts  suffi- 
ciently. 

W.  JJ.  O.  Doney  and  21  8,  Alexander^  for  the  appellant 
W,  M.  Addison^  0.  Miller^  and  A.  SandaUy  for  the  appellee. 

By  Court,  Goldbbobouoh,  J.  This  is  an  action  of  ejectment 
brought  by  the  appellant  against  the  appellee  in  the  circuit 
court  for  Anne  Arundel  county. 

The  appellant  declared  for  a  tract  of  land  called  "  Holly 
Hill  Farm,"  lying  in  Anne  Arundel  county,  and  also  in  another 
oount  for  an  undivided  moiety  of  the  same  land.  He  set  up 
his  pretensions  in  his  narr,  by  metes  and  bounds. 

The  appellee  came  into  court  and  prayed  to  be  made  de- 
fendant, and  was  required  to  enter  into  the  consent  rule,  and 
confess  lease,  entry,  and  actual  ouster,  which  he  did  accord^ 
ingly;  and  declining  to  take  defense  on  warrant,  pleaded  not 
guilty. 

At  the  trial  of  the  cause,  and  after  the  plaintiff  had  offered 
evidence  to  establish  the  lessor's  title  to  the  land  in  contro- 
versy, the  defendant  submitted  the  evidence  contained  in  the 
first  exception,  to  which  the  plaintiff  objected,  but  the  court 
overruled  the  objection,  and  permitted  the  evidence  to  go  to 
the  jury,  with  the  proviso  mentioned  in  this  exception. 

The  defendant,  then,  under  the  ruling  of  the  court,  ofieied 
fiirther  evidence  tending  to  prove  that  the  lessor  of  the  plain- 
tiff, at  the  time  of  the  sale  as  aforesaid,  knew  that  she  wu 
entitled  to  an  undivided  interest  in  the  land  in  oontroveny, 
and  with  such  knowledge  did  assent  to  and  acquiesce  in  the 
sale.    The  plaintiff  excepted. 

After  the  evidence  had  been  given  as  detailed  in  the  finft 
exception,  and  the  court  had  ruled  as  stated  therein,  the  de> 
fendant,  under  this  ruling,  submitted  the  evidence  contained 
in  the  second  exception,  and  the  plaintiff  also  offered  his  en* 
deuce  mentioned  in  the  same  exception.  The  defendant  then 
submitted  nine  prayers,  all  of  which  were  rejected  by  the  court 
except  the  sixth,  eighth,  and  ninth,  and  the  plaintiff  ofiered 
the  prayer  mentioned  in  the  second  exception,  which  was 
rejected.  To  which  ruling  of  the  court  in  granting  the  defend- 
ant's  sixth,  eighth,  and  ninth  prayers,  and  the  rejection  of  the 
plaintiff's  prayer,  the  plaintiff  excepted.  The  verdict  and 
Judgment  being  for  the  defendant,  the  plaintiff  appealed. 

In  the  able  argument  of  the  counsel  of  the  appellee,  they 
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enbmitted  four  points  for  our  consideration:  1.  "That  the  evi- 
dence in  the  first  bill  of  exceptions,  to  the  admissibility  of 
which  the  plaintiff  excepted,  was  properly  admitted,  upon  the 
ground  that  if  belie  ved  by  the  jury,  it  estopped  the  plaintiff's 
lessor  from  setting  up  title,  as  a  claim  under  such  circum- 
stances would  be  a  fraud  upon  innocent  purchasers;"  2.  "That 
the  evidence  shows  that  the  plaintiff's  lessor  elected  to  take 
under  the  wUl  of  Benjamin  Harrison,  and  that  haying  so 
elected,  she  is  estopped  from  claiming,  as  heir  at  law  of  her 
father,  a  moiety  of  the  lands  described  in  the  narr,;*^  3.  "The 
plaintiff's  lessor  being  tenant  in  conmion  with  the  defendant, 
and  those  under  whom  he  claims,  it  was  necessary  to  prove 
actual  ouster  to  entitle  her  to  bring  ejectment;"  4.  "That 
unless  the  land  sought  to  be  recovered  is  included  witiun  the 
abuttals  designated  in  the  n/irr.j  the  plaintiff  was  not  entitled 
to  recover." 

As  to  the  third  and  fourth  points,  corresponding  with  the 
eighth  and  ninth  prayers  granted,  we  regard  the  actual  ouster 
as  conceded  by  the  whole  current  of  the  appellee's  testimony. 
He  shows  that  he  has  been,  and  now  is,  in  adverse  possession 
of  the  whole  one  hundred  and  thirty-five  and  one  half  acres. 
That  he  has  made  valuable  improvements  thereon,  and  liti- 
gates the  appellant's  pretensions,  upon  grounds  wholly  foreign 
to  the  idea  of  the  continuance  of  a  tenancy  in  common.  Yet, 
if  there  was  any  apparent  force  in  the  appellee's  third  point, 
we  regard  it  as  answered  by  applying  the  rule  laid  down  in 
Dorsey  on  Ejectment,  16,  and  sustained  by  Adams  on 
Ejectment,  ed.  1846,  263,  that  "the  defendant  ought  to 
have  applied  to  the  court  upon  affidavit,  for  a  special  rule  to 
confess  lease,  entry,  and  not  ouster;  and  if  a  tenant  in  com- 
mon, etc,  acknowledges  the  ouster,  he  will  be  precluded  from 
denying,  or  in  other  words,  of  showing,  that  the  plaintiff  has 
not  been  ii^ured."  And  the  appellee,  not  having  taken  defense 
im  warrant,  thereby  concedes  the  general  identity  of  the  prem- 
ises in  controversy,  and  cannot  controvert,  under  his  general 
issue,  the  location  of  the  appellant's  pretensions  as  set  out  in 
his  narr.    These  prayers  should,  therefore,  have  been  rejected. 

The  sixth  prayer  of  the  appellee  should  have  been  rejected 
«lso;  we  do  not  consider  the  question  of  election  as  involved 
in  this  case*  The  conduct  of  the  plaintiff's  lessor  indicates 
neither  an  intention  to  defeat  any  provision  in  her  father's 
will,  nor,  by  taking  under  it,  does  she  manifest  the  purpose  of 
making  her  election;  we  cannot  better  express  our  view  on 
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point  than  by  adopting  the  language  contained  in  the  following 
quotation  from  White  &  Tudor's  Lead.  Cas.  Eq.  65,  Law  Lib. 
275:  ''The  principle  of  election  by  implication,  in  equity,  de- 
pends upon  the  circumstance  that  the  same  instrument  which 
transfers  or  conyeys  certain  property  of  the  testator's  to  one 
legatee  or  devisee,  transfers  and  coDTeys  certain  other  property 
to  another  legatee  or  devisee,  and  that  the  former  beneficiary, 
availing  himself  of  the  instrument  in  one  particular,  must  not 
defeat  its  operation  in  another.  But  if  the  latter  devise  or  be> 
quest  be  invalid — if  the  instrument  in  respect  to  it  be  legally 
inoperative  and  void — ^the  former  beneficiary's  retaining  hisown 
property  does  not  defeat  the  operation  of  the  instrument.  If 
it  be  a  will,  it  does  not  defeat  the  intention  of  the  testator 
legally  declared.  Retaining  the  subject  of  the  transfer  does 
not  disappoint  the  instrument,  if  the  law  has  already  avoided 
and  nullified  the  transfer.  This  occurs  in  the  case  of  a  devise 
of  land  by  a  feme  eoverty  or  an  in&nt,  or  under  a  will  not 
executed,  so  as  to  pass  lands.  There  is,  in  such  cases,  no 
election  from  implied  intention."  This  court  decided  in  the 
former  case  of  Tongue  v.  NutweU^  13  Md.  415,  that  the  provis- 
ions in  the  will,  in  relation  to  the  property  now  in  controversy, 
was  void  by  operation  of  law. 

But  it  is  confidently  maintained  by  the  appellee  that  the 
lessor  of  the  plaintiff  is  estopped  by  the  knowledge  of  her  title; 
and  that  her  conduct  in  reference  to  the  lands  in  controversy 
created  an  estoppel  in  paie.  We  have  looked  through  the  rec- 
ord in  vain  for  the  evidence  to  sustain  this  point.  The  appellee, 
and  those  under  whom  he  claims,  clearly  come  under  the  op- 
eration of  the  principle  of  caveat  emptor.  The  same  means 
and  opportunity  of  tracing  title  were  equally  open  to  both 
appellant  and  appellee.  The  will  of  Harrison  was  on  record, 
and  therefore  within  the  reach  of  any  one  who  might  be  inter- 
ested in  the  inspection  of  it.  It  is  apparent  to  us  that  the 
lessor  of  the  plaintiff,  resting  as  she  did,  from  the  death  of  her 
father,  at  which  time  her  title  as  heir  at  law  accrued,  until 
1855,  when  she  first  received  an  intimation  of  her  right,  acted 
in  total  ignorance  of  that  right,  and  no  legal  inference  of 
knowledge  can  be  drawn  from  either  her  acts  or  declarations. 

It  is  insisted  that ''  when  one  stands  by  and  sees  another 
laying  out  money  and  making  large  investments  upon  prop- 
erty to  which  he  or  she  has  some  claim  or  title,  and  does  not 
give  notice  of  it,  he  cannot  afterwards,  in  equity  and  good 
oonscience,  set  up  such  claim  or  title."     This  language  is 
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%\tioted  from  Chief  Justice  Shaw,  in  the  case  of  Chray  v.  BaH' 
letiy  20  Pick.  193  [32  Am.  Dec.  208],  where  he  farther  sayg; 
''We  think  this  is  a  very  jnst  and  well-settled  principle  when 
well  understood  and  properly  applied.  The  principle  insisted 
on  requires  some  qualification,  and  can  only  be  held  to  apply 
against  one  who  claims  under  some  trust,  lien,  or  other  right 
not  equally  open  and  apparent  to  the  parties,  and  in  fiayor  of 
one  who  would  be  deceived  or  misled  by  such  want  of  notice. 
But  where  the  act  of  one  is  an  encroachment  on  the  soil  or 
rights  of  another,  an  acknowledged  tort  equally  well  known 
or  equally  open  to  the  notice  of  both  parties,  it  gives  no  right 
until  it  has  continued  for  such  length  of  time,  without  inter- 
ruption, as  to  found  the  presumption  of  a  grant,  or  give  effect 
to  the  limitation  of  the  right  of  action  for  the  disturbance,  as 
determined  by  the  common  law  or  by  statute.'* 

We  regard  this  a  sound  illustration  of  an  estoppel  in  pais, 
and  are  sustained  in  the  adoption  of  it  by  this  court  in  the 
case  of  Casey  v.  InloeSj  1  Gill,  502,  where  the  case  in  20  Pick- 
ering is  quoted  with  approbation. 

Judgment  reversed,  and  procedendo  awarded. 


PAlffT  TO  BB  BnrxfiTSD  BT  Dbxd  may  cUdm  under  it^  and  may,  in  eqoity » 
at  the  eame  time,  inaist  on  the  inyalidity  of  another  deed  affecting  the  same 
property;  Starr  t.  Dvgan,  22  Md.  70,  citing  the  prinoipel  case. 

If  Man,  Sutposino  Hb  ras  Absolutb  Titlb  to  an  estate,  ehonld  build 
upon  the  land  with  the  knowledge  of  the  real  owner,  who  suffers  the  erections 
to  proceed  without  giving  any  notice  of  his  own  claim,  the  latter  wiU  not  be 
permitted  to  avail  himself  of  sach  improvements  without  paying  a  full  com- 
pensation therefor,  for  in  conscience  he  was  bound  to  disclose  the  defects  of 
title  to  the  builder:  Union  Hall  As^n  v.  Morruon,  39  Md.  290,  citing  and 
approving  the  principal  case,  and  stating  that  in  said  case  this  principle  had 
been  recognised,  but  held  inapplicable.    The  principal  case  is  approved  and 

to  this  point  in  Browne  v.  Tru8Ue$,  87  Id.  123,  and  McLaughUn  v.  Bar- 

31  Id.  455. 

Lboal  Ponm  Dbgtobd  on  Afpbal  Ootbbv  Samb  Oasb  in  all  subsequent 
proceedings:  Nutwell  v.  Tongu^t  Le$aee8,  22  Md.  455,  citing  the  principal 
case  and  approving  its  doctrines. 

DBVBNDAirr  ADMrre  Idbntitt  or  Land  nr  Contbovbbst  if  he  does  not 
take  defense  on  warrant.  In  ejectment,  defendant  cannot  deny  the  location 
of  plaintiff's  pretensions  as  set  out  in  his  narr.  under  the  general  issue:  New^ 
man  v.  Toung*9  Leatees^  30  Md«  419. 

JoDiT  Tbnant  cannot  MADfTAnt  EnBoncBNT  against  his  co-tenant  in  pes* 
session,  until  the  latter  has  done  something  which  amounts  to  a  denial  of  the 
rights  of  the  former:  Laxjoton  v.  Adams,  74  Am,  Dec  59. 

Oo-TBNANT  Who  has  bbbn  Oustbd  may  maintain  ejectment:  fftOchinaon 
r.  Oloje^  63  Am.  Dec  645. 
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Whit  Oootsmuni Oranm of  Oo^mr.4BT:  AkmmdtrY.  Kmmfdf^TO Am, 
Dee.  858^  tnd  note  Ml;  hard  ▼.  Bodim,  09  Id.  506^  note  607;  JfcArfi— !▼, 
^StoM,  44  Id.  825. 

OusiiE  IS  QuiRioii  ov  Fact,  and  should  be  eatmiitted  to  tlie  Joiy:  ITer^ 
«MM  ▼.  C7iiMH0^  72  Am.  Deo.  654. 

Pabtt  is  hot  BflxOFPiD  BT  APMnwoTO  mftde  in  aftfeerial  pointi^  tliroagi 
innooent  mistake  of  faotSi  and  in  i|;noranoe  ol  his  ri^^te:  TkroU  r,  Lalkrof^ 
73  Am.  Dec  306. 

ADMI88XOH8  A8  Ebioffilb:  See  note  to  ThraU  ▼.  Zcrfftrqp^  73  Am.  Deo.  808; 
LiUle  T.  BirdwdU  Id.  242;  DimAam  ▼.  Chatham,  Id.  228.  The  two  Utter 
cases  reUte  to  admiwions  made  by  aooidentaDy  patting  real  property  in  an 
inyentory  of  the  property  of  an  estate  by  a  guardian  and  administrator;  and 
it  was  held  not  to  be  an  estoppel,  unless  third  parties  wonld  be  injnred  by 
allowing  the  assertion  of  an  adyerse  claim. 

Ir  Pabtt  hatikq  Titlx  to  EsTATn,  and  knowing  his  title,  stands  by  and 
^noonragei  its  sale^  or  does  not  forbid  it^  and  thereby  another  is  indsoed  to 
pnrehaae  the  property  nndsr  a  belief  that  the  title  is  good,  he  is  bound  by  the 
sale,  and  neither  he  nor  his  priTies  can  dispute  the  validity  of  the  porchaee: 
Workman  t.  (hdhrtt^  72  Am.  Deo.  66^  note  663;  Bamniermm  ▼.  BaOtmoB^  67 
Id.  218^  note  221. 


ShAFBB   V.    MUMMA. 

[17  habtlabd,  ta.] 
.  AoTHOBirr  to  Tbt  and  Fnri  Dqobdxblt  and  Lbwd  PsBaoNS  given  to  a 
mayor  of  a  monicipal  corporation,  by  the  charter  and  ordinances  ol  seek 
corporation,  is  but  a  police  regulation,  and  does  not  contrarene  that  pr^ 
vision  in  a  state  constitution,  which  declares  tiie  Judicial  power  d  the 
state  to  be  confided  to  certain  officers*  among  which  the  mayor  of  seek 
corporations  is  not  enumerated. 

^  Assumpsit.  The  fiacts  are  stated  in  the  opinioti. 
D.  H.  WiUi  and  R.  H.  Alvey^  for  the  appellants. 
A.  K.  SyeiteTj  for  the  appellee. 

By  Conrty  Le  Oraio),  C.  J.  This  is  an  action  of  trespass 
and  false  imprisonment,  instituted  hy  the  wife  of  George 
8hafer,  whilst  a  feme  sole^  against  the  appellee. 

To  the  declaration,  the  defendant  pleaded  specially,  in  sub- 
stance alleging  that,  at  the  time  of  the  alleged  trespass,  he 
was  mayor  of  Hagerstown,  duly  elected  and  qualified,  and 
that  the  appellant,  Elmira,  was  brought  before  him,  and  pro* 
ceeded  against  under  an  ordinance  of  the  mayor  and  council 
of  Hagerstown,  passed  the  twenty-sixth  day  of  June,  1858,  the 
first  section  of  which  provides  that  the  mayor,  on  information, 
shall ''  cause  to  be  brought  before  him  all  vagrant,  loose,  and 
disorderly  persons,  lewd  women,  keepers  of  bawdy-hoosee,  and 
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persons  liaTing  no  visible  means  of  livelihood,  who  may  be 
fcnnd  within  the  corporate  limits  of  the  town,  and  if  found 
4^t)r,  to  fine  such  person  not  exceeding  twenty  dollars." 

The  pleas  set  out  in  fall  the  acts  of  assembly  and  ordinances 
under  which  the  defendant,  as  mayor  of  Hagerstown,  justifies 
the  trespass  and  imprisonment  complained  of. 

By  the  fourth  section  of  the  act  of  1823,  chapter  155,  entitled 
''An  act  to  alter  and  change  the  name  of  Elizabethtown,  in 
Washington  county,  to  Hagerstown,  and  to  incorporate  the 
«ame,"  the  moderator  and  commissioners  of  Hagerstown  are 
authorized  and  empowered  to  provide  by  ordinance  ^'  for  tak- 
ing up,  fining,  or  committing  to  the  work-house  in  Hagerstown, 
all  vagrant,  loose,  and  disorderly  persons,  lewd  women,  keep- 
ers of  bawdy-houses,"  etc.;  and  by  the  first  section  of  the  act 
of  1847,  chapter  198,  it  is  provided  that  the  mayor  and  coun- 
cil of  Hagerstown  shall  have  ''  all  the  powers  and  immunities 
heretofore  granted  to- the  moderator  and  conmiissioners  of  said 
town." 

A  statement  of  facts  was  agreed  upon  between  the  parties. 
From  this  it  appears  that  the  plaintiffs  admit  that,  at  the  time 
of  the  alleged  trespass,  the  defendant  was  acting  as  mayor  of 
Hagerstown,  having  been  duly  elected  and  qualified;  that  the 
appellant,  Elmira,  was  brought  before  him,  charged  with  be- 
ing a  lewd  woman,  found  within  the  limits  of  Hagerstown,  and 
that,  &fter  hearing  of  witnesses,  she  was  adjudged  by  him  to 
be  such,  and  fined  accordingly.  It  is  also  admitted,  on  the 
part  of  the  plaintiffs,  "  that  the  said  Elmira  was  a  lewd  woman 
and  public  prostitute,  but  well-behaved  on  the  streets  of  said 
town,  and  never  known  to  disturb  any  person  upon  said 
streets,  or  at  any  other  place." 

It  thus  appears  that,  under  the  statute  law,  the  municipal 
authorities  of  Hagerstown  had  the  right  to  pass  the  ordinance 
under  which  Elmira  was  arrested,  etc.,  and  also  that  it  is  an 
undisputed  fact  in  the  case,  that  at  the  time  of  the  grievances 
complained  of  she  was  ^'a  lewd  woman  and  public  prostitute." 
These  concessions  would  seem  sufficient  to  answer  conclusively 
the  claim  of  the  plaintiffs,  and  to  constitute  a  full  and  legal 
justification  for  the  conduct  of  the  defendant  in  the  premises. 
But  it  is  said,  on  behalf  of  the  plaintiffs,  that  since  the  adop- 
tion of  the  present  state  constitution,  the  mayor  of  Hagerstown 
could  not  try  and  fine  under  the  ordinance,  because  the  exer- 
cise of  such  power  is  but  the  exertion  of  the  judicial  power, 

which,  by  the  constitution,  is  confided  to  certain  specified 
▲k.  Dsa  Vol.  LXXIX— la 
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olasseB  of  perMms,  and  that  the  mayor  of  Hagentown  is  not 
included  m  the  enumeration. 

This  argument  would  be  entitled  to  great  weight  if  wb 
thought  the  power  exercised  by  the  defendant  was,  in  the 
Bense  of  the  constitution,  a  part  of  the  judicial  power.  Bui 
we  entertain  no  such  opinion.  We  regard  it  as  but  a  part  of  the 
police  power,  as  contradistinguished  from  the  regular  judidaij 
powers  of  the  state.  From  time  immemorial,  a  distinction 
has  been  observed  between  the  two,  both  in  England  and  this 
country.  It  would  be  next  to,  if  not  quite,  impossible  for  a 
large  city  like  Baltimore  to  preserve  order  within  its  limits, 
preserve  the  streets  free  from  interruption — ^indeed,  to  do  most 
of  the  thousand  things  necessary  to  be  done  to  carry  on  its 
various  and  indispensable  operations — ^if  in  every  case  it  were 
a  necessary  preliminary  that  the  offender  should  be  regularly 
prosecuted  by  presentment,  indictment,  and  trial.  It  has 
always  been  ilnderstood  that,  under  the  police  power,  persons 
disturbing  the  public  peace,  persons  guilty  of  a  nuisance,  or  ob- 
structing the  public  highways,  and  the  like  offenses,  may  be 
summarily  arrested  and  fined,  without  any  infraction  of  that 
part  of  the  constitution  which  apportions  the  administration 
of  the  judicial  power,  strictly  as  such.  We  regard  the  power 
conferred  on  the  corporation  of  Hagerstown,  to  summarily 
punish  persons  of  the  description  the  appellant  Elmira  is  ftd« 
mitted  to  have  been,  as  falling  directly  within  the  definition 
of  a  police  regulation.  She  was  punished  for  an  offense  against 
the  decency  and  morals  of  Hagerstown,  and  not  against  those 
of  the  state;  she  offended  within  the  "corporate  limits,"  and 
for  such  offense  she  was  made  to  answer.  This  did  not  wipe 
out  all  responsibility  for  the  offense  to  the  dignity  and  sover- 
eignty of  the  state. 

Considering  the  case  stated  to  be  one  which  shows  that 
under  no  circumstances  there  can  be  any  recovery  in  thii 
action,  it  is  unnecessary  to  examine  the  prayers,  for  it  is  evi- 
dent that  if  the  facts  admitted  amount  to  a  justification  on  the 
part  of  the  defendant,  any  prayer  which  contradicts  that  prop- 
osition must  be  erroneous. 

Judgment  affirmed. 
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SbLDEN   V.   WASmNOTON. 

[17  MABTLA.MD,  S70.] 

tr  n  SuFFiuiBUT  Prmebtm»»t  and  DmAVB  tor  Patmxnt  ov  Notb,  dated 
Wwhingfeon,  Distriet  of  Colnmlna,  bat  not  on  its  face  made  payable  at 
any  partioolar  place,  when  the  maker  did  not  reside  or  have  a  place  ol 
boaineai  there^  or  at  any  known  place  in  the  state,  if  the  note  is  pre- 
sented for  payment  at  one  of  the  banks  in  that  city. 

VoncB  TO  Indobseb  is  SvFFidBNT  whero  a  demand  has  been  made  at  a 
bank  in  the  place  where  the  note  was  ezecnted,  for  the  payment  of  a 
note,  becanse  the  maker  has  no  residence  or  place  of  business  there,  and 
his  residence  is  not  known,  or  is  ont  of  the  state,  if  it  sets  forth  the  date 
and  amount  ol  the  note,  and  then  says,  "By  yon  indorsed,  and  for 
which  yon  are  liable,  has  been  this  day  protested  for  non-payment  at  the 
request  of  '*  the  plaintiff. 

Notice  to  Iinx>B8XB,  Which  States  that  the  note  has  been  "protested  for 

non-payment,"  is  by  necessary  implication  an  assertion  of  a  right  by 

•    the  holder,  founded  on  his  having  complied  with  the  requisitioiis  of  tha 

law  against  the  ii 


Thb  £&ct8  are  stated  in  the  opinion. 

JR.  /.  BawiCf  for  the  appellants. 

A.  Kilgour  and  A.  B.  Hagner,  for  the  appellee. 

Bj  Court,  Le  Orand,  C.  J.  This  action  is  brought  to  recover 
the  amounts  of  three  promissory  notes;  two  of  them  drawn  by 
John  Lee,  in  favor  of  Oeorge  C.  Washington,  the  intestate  of 
the  appellee,  and  by  him  indorsed,  and  the  other  by  George  G. 
Washington,  in  favor  of  John  Lee,  and  by  the  latter  indorsed. 
In  regard  to  this  last  note,  the  record  presents  no  question  for 
the  decision  of  this  court. 

The  points  in  controversy  relate  to  the  suflBciencjr  of  the  de- 
mand of  payment  of  the  notes  drawn  by  Lee,  and  to  that  of 
the  notice  of  non-pa3rment  given  to  the  indorser,  Washington. 

The  notes  were  dated  Washington,  and  not  on  their  face 
made  payable  at  any  particular  place;  and  in  the  case  of 
Sasaeer  v.  Whitely,  10  Md.  98  [69  Am.  Dec.  126],  it  was  held 
that  where  a  note  is  dated  at  a  particular  place,  and  no  other 
place  is  designated  as  that  of  negotiation  and  payment,  the 
presumption  is  that  the  maker  resides  where  the  note  is  dated, 
and  that  he  contemplates  payment  at  that  place;  but  this 
presumption  may  be  rebutted,  and  if  the  drawer  resides  else- 
where  within  the  state,  when  the  note  falls  due,  and  this  be 
known  to  the  holder,  demand  must  be  made  at  the  maker's 
nssidence  or  place  of  business.     But  if  the  drawer  does  not 
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reside  in  the  state,  and  has  no  place  of  business  within  the 
state,  no  demand  upon  him  is  necessary:  Rictelts  y.  Pendleicnf 
14  Md.  830,  and  the  authorities  there  cited. 

It  was  given  in  evidence,  by  a  notary  public  of  Washingtoo, 
District  of  Columbia,  that  when  the  notes  drawn  by  John  Lee 
severally  became  due,  he,  at  one  of  the  banks  in  Washington 
city,  made  demand  of  payment  of  the  note,  and  received  for 
answer,  ''No  funds  here;"  and  that,  on  inquiry,  he  ascertained 
that  Lee  had  no  place  of  business  or  residence  in  Washington, 
but  resided  somewhere  in  Frederick  county,  Maryland.  On 
the  part  of  the  defendant,  it  was  shown  that  Lee  had,  for  forty 
years,  resided  in  Frederick  county,  and  at  one  time  was  a  rep- 
r^entative  in  congress  from  Maryland,  and  at  another  time 
of  his  county  in  the  state  legislature. 

Each  of  the  notices  of  non-payment,  sent  to  the  intestate  ot 
the  appellee,  after  setting  out  the  date  and  amount  of  note, 
proceeds  as  follows:  ''By  you  indorsed,  and  for  which  you  are 
liable,  has  been  this  day  protested  for  non-payment,  at  the  re- 
quest of  Selden,  Withers,  &  Co." 

There  is  nothing  said  in  the  notice  of  any  demand  having 
been  made  for  the  payment  of  the  notes.  Unless  there  be 
something  in  the  facts  of  the  case,  this  omission  to  inform  the 
indorser  that  a  demand  of  payment  had  been  made  would 
render  the  notice  insufficient  to  bind  the  indorser:  Chraham  y. 
SangsUmy  1  Md.  59.  But  we  think  there  is  sufficient  in  the 
record  to  show  that  there  was  no  demand,  other  than  that 
which  was  made,  necessary,  and  that,  under  the  circum- 
stances of  the  case,  the  notice  sent  was  sufficient.  It  states 
that  the  note  had  been  "protested  for  non-payment."  "A 
statement  of  non-payment  and  notice  is,  by  necessary  im- 
plication, an  assertion  of  right  by  the  holder,  founded  on  his 
having  complied  with  the  requisitions  of  law  against  the  in- 
dorser:" MUls  V.  United  States  Bank^  11  Wheat  431;  see 
Barry  v.  Crowley ,  4  Gill,  202;  Himter  v.  Van  Bomhorst^  1  Md. 
604. 

We  are  aware  that  there  are  decisions  in  some  of  the  states 
in  conflict  with  the  principles  recognized  in  the  cases  which 
we  have  cited,  but  we  prefer  adhering  to  our  own  adjudica- 
tions as  more  conducive  to  the  ends  of  justice,  and  as  furnish- 
ing more  reliable  facilities  for  the  transaction  of  commercial 
business. 

From  what  we  have  said,  it  follows  we  are  of  opinion  th«t| 
if  the  jury  believed  the  evidence,  the  plaintifBi  ware  entitled 
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to  recover;  and  as  a  oonseqaenoe  of  tbiSy  the  granting  of  the 
defendant's  prayers  was  error. 
Judgment  reyersed,  and  procedendo  awarded. 


KoTiai  or  DnHOVoa  or  PltoiiiBaoBT  Kotb  miwt  name  the  nuJMr,  oc.  it 
inU  not  be  n^ffieient  te  ehuge  the  indoner:  Home  In$,  Obu  ▼•  Oreen,  75  Am. 
Dee.  861.  Ko  pzeciae  form  u  neoeewry  in  «  notice  of  dishonor  of  a  promie- 
Miy  note,  but  the  notioe  miwt  reasonably  apprise  the  party  of  the  particular 
paper  npon  whioh  he  is  sought  to  be  ohsrged:  Kote  to  above  case,  Id.  662. 

Qmsaiozr  to  Sebts  Nonas  or  Kon-patmezit  of  a  note  or  bill  npon  an 
faidoEBer  is  ezonsed,  if  the  holder,  after  nsing  due  diligence,  is  unable  to 
aeoertain  the  address  of  the  indorser;  but  he  is  excused  only  while  his  igno- 
ranoe  of  the  address  oontinaes:  Beak  r.  PoBrriah,  76  Am.  Deo.  il4.  Notioe 
of  non-payment  of  negotiable  instrument^  how  and  where  to  be  made,  and 
proof  thereof:  Id.,  note  418. 

IxwrnsBL  or  Pbokibbobt  Notb  hot  Duigiiatzno  Plaob  (»r  PAnaiiT 
Is  discharged  by  failure  to  give  seasonable  notioe  of  non-payment^  where  the 
note  was  made  in  the  state  by  a  non-resident^  and  the  holder's  agent  sent  it 
to  the  maker's  reeidenoe  for  collection,  but  it  was  returned  not  protested  to 
the  place  where  it  was  made,  at  which  place  it  arrived  two  days  after  it  was 
due,  and  was  presented  te  the  indoner,  who  declined  to  pay  %  and  then  was 
■gain  sent  to  the  maker's  residence^  and  was  prssented  and  protested  for  non- 
payment, and  notioe  then  given  to  the  indorser:  Bank  i^Orkcm»  v.  WhitU^ 
more,  74  Am.  Deo.  606. 

DocAim  or  Patioiit  or  Non,  whxeb  must  bi  Madi:  Bank  qf  Orleane 
T.  Wyuemore,  74  Am.  Dea  606,  note  607.  Demand  of  payment  of  note  must 
be  made,  even  though  maker  dies  before  maturity  and  the  indorBer  is  his 
administrator:  Oroih  v.  Ofger,  72  Id.  746,  note  746. 

FavBinfXRT,  Dmhavb,  and  Nonoi  abb  Madb  wiimN  Bbasonablb 
l^DfB  when  administrator  of  deoeased  holder  of  negotiable  promissory  note 
first  finds  it  within  a  week  after  his  appointment^  presente  it  on  the  follow- 
ing day,  and  on  the  next  day  notifies  the  indorser  of  ite  non-payment:  WkUe 
r.  Stoddard,  71  Am.  Deo.  711,  note  713. 


MoBBisoN  V.  Whitesidil 

[17  MABTLABn,  460.] 

itanBAL  OBjBonoir  io  Byidbvgi  is  properly  overruled  if  any  part  of  it  Is 

fhDfABD  VOB  Fboduotiqb  OF  Obioinal  Bntbt  OB  Pafbb  may  be  made  at 
anytime  before  the  trial  is  conoluded  by  the  party  desiring  it.  A  refusal 
to  produce  it  gives  the  demandant  the  right  to  prove  the  contente  of  the 
document  by  seoondaiy  evidence.  If,  however,  the  document  demanded 
Is  shown  to  be  in  a  place  so  remote  from  that  of  the  trial  that  it  cannot 
be  produced  at  the  trial  between  the  time  the  demand  is  made  and  the 
eonelusion  of  the  evidence,  such  notioe  will  not  be  deemed  sufficient  to 
anthoriie  the  introduction  of  secondary  evidence. 

ffteDvonov  or  Patbui  vtgs  Nonci  does  not  make  them  evidence  in  the 
eaase^  unless  the  party  calling  for  them  inspeete  them,  so  ae  to  beoome 
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•oqoatzLtad  with  their  ooatflnte,  in  which  eaaa  the  rale  le  that  they  ait 
admitted  am  evidenoe  for  both  partiee. 

Ctar  QnxsnoM  ov  Aoxn  cr,  if  the  teitiiiionyy  thoagh  not  fall  nor  eatiifaetery 
yet  tends  to  ahow  the  exiatenoe  of  the  agency  aonght  to  be  prored,  it 
most  go  to  and  be  passed  npon  by  the  jury. 

Iv  D  Krbob  to  ImirBiTor  Jubt  that  there  was  no  evidenoe  to  tnke  the  casi 
oat  of  the  statate  of  limitations  if  there  is  proof  tending  to  show  that  a 
party  was  defendant's  agents  attended  to  his  books»  and  settled  hia 
aoooonts;  that  snch  agent  had,  within  three  years,  made  entries  in  plain- 
tiff's  books  Terifying  the  aoooonts  sued  npon. 

WnoHT  AND  Obidibilitt  ov  Bvn>aNGB  is  for  the  jozy.  If  they  find  against 
the  eyidence,  a  new  trial  ia  the  proper  remedy,  and  not  appeal 

Plaintiff  offered  in  evidence  his  ledger  to  prove  certain 
accounts.  Defendant  objected  to  the  admission  of  this  book 
in  evidence.  Objection  overruled.  Defendant  excepted.  De- 
fendant proved  by  James  D.  Morrison  that  from  1851  to  Feb- 
ruary, 1854,  he  conducted  for  his  father,  the  defendant,  the 
business  of  blacksmith;  that  his  agency  for  him  was  connected 
with  this  business  alone,  and  ceased  on  January  1,  1855,  and 
witness  went  into  other  business;  that  the  said  account  of 
James  D.  Morrison  was  against  witness  personally,  and  the 
credit  was  not  procured  by  him  on  defendant's  credit,  nor  had 
he  anything  to  do  with  it;  that  the  note  given  in  satisfaction 
of  the  balance  due  on  said  account  was  the  personal  note  of 
witness;  that  witness  did  not  make  said  note  as  agent  of  de- 
fendant; that  payment  of  said  note  has  never  been  demanded 
of  witness.  Verdict  and  judgment  was  for  plaintiff,  and  de- 
fendant appealed. 

A,  S.  Ridgely,  for  the  appellant. 
W,  JET.  G,  Dorsey,  for  the  appellee. 

By  Court,  Le  Grand,  C.  J.  This  suit  was  brought  to  re- 
cover a  claim  for  work  done  and  materials  furnished  by  the 
appellee  to  the  appellant.  The  action  was  brought  on  the 
eleventh  of  March,  1859.  The  pleas  are,  non-indebtedness, 
payment,  and  limitations. 

The  defendant  served  a  notice  on  the  plaintiff  to  produce, 
at  the  trial  of  the  case,  the  books  or  documents  containing 
the  original  entries  of  the  account  filed  in  the  case  marked 
as  bill  of  particulars;  also  the  books  or  documents  containing 
his  account  against  James  D.  Morrison,  from  July  1,  1851,  to 
January  1,  1855,  as  also  the  books  containing  any  other  ac- 
count against  either  James  D.  Morrison  or  the  defendant  sub- 
sequent to  that  time,  informing  him  that  secondary  evidence 
would  be  given  of  their  contents. 
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The  plaintiff,  to  sustain  his  action,  gaye  evidence  by  two 
persons  who  were  in  the  employment  of  the  defendant  as  his 
apprentices,  the  one  from  the  year  1848  to  1853,  the  other 
from  1853  to  the  time  of  the  trial,  that  at  different  times 
between  1851  and  1855,  they  had  known  the  Morrisons,  the 
defendant  and  his  son,  James  D.  Morrison,  to  order  and  ob- 
tain work,  such  as  boots,  shoes,  etc.,  from  the  shop  of  the 
plaintiff,  and  that  during  the  same  time  minor  children  and 
employees  of  the  defendant  had  work  also  done  in  the  shop  of 
the  plaintiff.  It  was  also  given  in  evidence,  by  a  witness  named 
Gbrsom,  that  about  seven  years  prior  to  the  trial,  he,  being 
in  the  employ  of  the  defendant,  wishing  to  procure  a  pair 
of  boots,  applied  to  the  defendant  for  the  money  to  enable 
him  to  purchase  them,  whereupon  the  defendant  told  him  to 
go  to  his  son  James,  who  attended  to  his  business;  that  he 
did  so,  and  received  from  James  an  order  on  the  plaintiff  for 
the  boots,  upon  which  order  he  procured  them. 

After  this  testimony,  the  plaintiff  offered  in  evidence  his 
ledger.  This  book  contained  several  accounts,  some  against 
the  defendant  and  some  against  other  persons.  To  the  ad- 
missibility of  this  evidence  the  defendant's  counsel  objected, 
but  the  court  overruled  the  objection,  and  allowed  the  book 
with  the  accounts  and  entries,  as  set  out  in  the  record,  to  be 
given  in  evidence,  whereupon  the  defendant  excepted.  This 
constitutes  the  defendant's  first  exception. 

The  objection  to  the  admissibility  of  the  evidence  being 
general,  if  any  part  of  it  was  admissible,  the  court  properly 
overruled  the  objection:  Budd  v.  Brooke^  3  Gill,  220  [43  Aul 
Dec.  321]. 

The  rules  of  Howard  county  circuit  court  are  not  set  out  in 
the  record,  and  we  are  therefore  compelled  to  look  to  the  gen- 
eral doctrine  as  to  the  time  within  which  notice  to  produce  an 
original  paper  must  be  given,  and  the  effect  of  the  production 
on  the  respective  parties  to  the  suit. 

The  general  rule  is,  that  the  party  desiring  the  production 
of  an  original  entry  or  paper  has  the  right  to  demand  it  at  any 
time  before  the  trial  is  concluded,  and  the  refusal  to  present 
the  one  or  the  other  gives  to  the  demandant  the  right  to  offer 
secondary  evidence  of  the  contents.  This  rule  is  subject  to 
the  exception,  that  if  the  paper  be  shown  to  be  in  a  place  so 
remote  from  that  of  the  trial  that  it  cannot  be  produced  at  the 
trial  between  the  time  when  the  notice  is  given  and  the  con- 
clusion of  the  evidence,  such  notice  will  not  be  deemed  suffi- 
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dent  to  authorize  the  party  giving  the  notice  to  offer  secondary 
evidence  of  its  contents.  The  giving  of  the  notice  does  not^ 
however,  make  the  paper  called  for  evidence;  to  make  it  so, 
something  more  is  necessary.  In  section  663  of  his  work  on 
evidence,  Mr.  Oreenleaf  states  the  doctrine  as  follows:  ''The 
production  of  papers,  upon  notice,  does  not  make  them  evi- 
dence in  the  cause,  unless  the  party  calling  for  them  inspects 
them,  so  as  to  become  acquainted  with  their  contents;  in 
which  case  the  English  rule  is,  that  they  are  admitted  as  evi* 
dence  for  both  parties."  There  is  no  evidence  in  this  excep- 
tion that  the  defendant,  or  his  counsel,  inspected  the  ledger, 
and  therefore  the  book,  if  admissible  at  all  in  evidence,  is  so, 
as  was  urged  on  behalf  of  the  appellee,  on  the  ground  that  it 
contained  entiies  verified  by  the  agent  of  the  defendant.  If  it 
be  conceded  that  the  testimony  of  the  witness  Oorsom,  on  the 
question  of  agency,  is  not  very  full  and  satisfactory,  yet  it  i» 
evidence  tending  to  show  the  existence  of  an  agency,  and 
should  have  been  passed  upon  by  the  jury.  We  are  of  opin- 
ion the  court  did  not  err  in  allowing  the  entries  to  be  given 
in  evidence,  and  accordingly  affirm  its  ruling  in  this  excep* 
tion. 

In  addition  to  the  evidence  contained  in  the  first  bill  of 
exceptions,  the  plaintiff  offered  evidence  by  the  witness  Gor- 
som,  that  within  the  last  year  or  two  he  had  heard  the  defend- 
ant say  that  his  sons  James  and  Richard  attended  to  his  books^ 
and  settled  his  accounts.  On  this  state  of  case,  the  defendant 
asked  the  court  to  instruct  the  jury  that  there  was  no  evidence 
in  the  case  to  take  it  out  of  the  statute  of  limitations.  We  do 
not  see  how  this  direction  could  have  been  given,  in  view  of 
the  testimony  of  Oorsom  as  to  the  agency,  and  the  several 
entries  at  the  foot  of  the  different  accounts,  made  by  James  D. 
Morrison. 

The  evidence  subsequently  offered  by  the  defendant,  if 
believed  by  the  jury,  certainly  was  very  clear  and  distinct, 
and  should  have  concluded  the  case  in  his  favor.  But  with 
this  we  have  nothing  to  do;  it  is  for  the  jury  alone  to  weigh 
and  decide  upon  the  credibility  of  the  evidence.  Besides,  the 
court,  in  granting  the  defendant's  second,  third,  fourth,  fifth, 
and  sixth  prayers,  gave  him  the  advantage  of  his  evidence 
before  the  jury.  If  the  jury  found  against  the  evidence,  a  new 
trial  was  the  remedy,  and  not  an  appeal  to  this  court 

Judgment  affirmed. 
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Upov  OaviRAL  OBjaonoH  10  TnTOcoirr,  if  it  la  admiMiUa  for  any  piii» 
poee,  the  objMtioii  ahoald  be  oremledt  SvertU  r,  N^,  28  Md.  186,  oitiag. 
the  principal  caae. 

GxNXRAL  OBJBonovB  TO  EmxEfCB  ASM  HOT  €kx>i>.  The  apedfio  defeoi 
must  be  pointed  ont  to  the  oourt:  BhdAffr,  Malcm,  74  Ahl  Dec  367»  note 
368. 

Saooin>ART  Emmroi^  wbxs  Admissiblb:  People  t.  Lcmbertt  72  Am.  Deo. 
49,  note  57;  TobSm  r.  Shaw,  71  Id.  547. 

Although  EvioBrcs  is  not  Full  ajbtd  Satibfaoxobt  upon  any  fact,  il 
alioald  uevertheleaa  be  submitted  to  the  jnxy,  aa  thqr  are  the  exdnaive  judges  of 
the  facta:  JTot  if «*.  ilkanft  T.  iTfll.  ^dMl^  M  Md.  23^  oiti^ 

Dbolabationb  or  Aoxrt,  made  while  acting  within  the  aoope  of  hia  au- 
thority, will  bind  hii  principal,  but  it  must  dearly  appear  that  he  was  agents 
and  waa  acting  within  the  scope  of  hii  authority  at  the  time  the  deolarationa- 
were  made:  Bowlcmd  ▼.  Long,  45  Md.  444,  dting  the  prindpal  caae. 

Khowlsdoi  ot  Aoxrt,  in  G0UB8B  ov  AoEzror,  ia  knowledge  of  prindpal: 
Omter  v.  Waieon,  73  Am.  Dec  543,  note  549. 

CotuKT  VAT  F^BonatLT  DxoLnnB  to  call  espedal  attention  of  jury  to  par^ 
tieular  part  of  cnridenoe,  by  instructioas  as  to  the  weight  to  which  it  is  enti- 
titled  or  ther  purposes  for  which  they  may  consider  it:  Ccutro  ▼.  lUies,  73  Am» 
Dec  277|  Wood  t.  Cfhambere,  70  Id.  382. 

LnrRDonoHB  ABSuioiro  Fact  WiaoH  should  bi  Lmrr  to  Ditsbmina* 
nm  ov  Just  n  Brbohboub:  Tyner  v.  Stoope,  73  Am.  Dec  841,  note  348. 


Smith  v.  Wilson. 

tl7  1CABTLAin>,eB0.] 
QtLMMTONk  LSRintS  OV  Al)lll HMTKATIOH  GAmf OT  Bl  FBIBUXSD. 

SaoomiAXT  Bvidsnob  ov  Judioxal  Rioobd  cannot  be  reedyed  until  the. 
original  is  shown  to  have  existed,  and  to  be  now  lost,  mutilated,  or  de- 
stroyed, or  otherwiBe  incapable  of  being  produced. 

AJiMUiin'EATXQir  HU8T  Bi  Had  upon  an  estate  of  a  decedent  in  order  to  do- 
me title  to  hia  personal  effects. 


Bbplevin.  Verdict  and  judgment  for  plaintiff,  the  ap-^ 
pellee  here.    The  other  facts  are  stated  in  the  opinion. 

A.  BandaUf  for  the  appellant. 

O.  MiUer  and  A.  B.  Hagner^  for  the  appellee. 

By  Ck>nrt,  Lb  QranDj  C.  J.  This  case  has  been  heretofore 
before  this  court,  on  the  same  state  of  pleadings  and  evidence 
as  shown  by  the  present  record:  See  WUson  y.  SmiOi^  10  Hd.  67. 

In  the  rulings  of  the  court  below,  we  discoyer  nothing  of 
which  the  appellant  can  justly  complain;  on  the  contrary,  we 
think  the  court  allowed  her  more  than  she  was  entitled  to,  b^ 
granting  her  first  prayer,  which  authorized  the  jury  to  pre-^ 
some  the  grant  of  letters  of  administration.    The  feust  of  ad«^ 
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ministration  on  the  estate  of  Samnel  Owens  is  indispensable 
to  the  defense  of  the  appellant;  and  we  are  not  aware  of  a  sin* 
gle  case,  nor  has  any  been  referred  to  by  counsel,  in  which  the 
grant  of  letters  has  been  allowed  to  be  presumed  from  the  lapse 
of  time.     The  granting  of  letters  of  administration  by  the 
orphans'  court  is  a  judicial  act,  and  like  all  such  acts,  most 
be  proved  by  the  record.    The  rule  on  this  subject  is  very 
clearly  stated  by  the  supreme  court  of  the  United  States,  in 
the  case  of  Weatherhead  v.  BasherviUej  11  How.  860.    In  that 
case,  the  effort  was  to  allow  the  jury  to  infer  a  partition  of 
lands  from  the  evidence,  without  the  production  of  the  record 
showing  the  partition.    What  was  said  there  is  equally  appli- 
cable to  the  attempt  made  in  the  present  instance.    ''By  the 
law  of  Tennessee,"  said  the  court,  "such  a  partition  is  a  judi- 
cial act,  and  becomes  a  record.    It  can  only  be  proved  as  such 
records  may  be;  and  when  it  is  alleged  to  have  been  lost  or 
destroyed,  its  contents  can  only  be  reached  by  proofs  of  a  certain 
and  fixed  kind,  well  known  in  the  law.    In  the  proper  sense 
of  the  term  "  presumed,"  the  records  of  courts  are  never  sa 
The  existence  of  an  ancient  record  of  another  kind  may  some* 
times  be  established  by  presumptive  evidence.    But  that  is 
not  done  without  very  probable  proof  that  it  once  existed,  and 
until  its  loss  is  satis£a.ctorily  accounted  for.    The  rule  in  re- 
spect to  judicial  records  is,  that  before  inferior  evidence  can  be 
received  of  their  contents,  their  existence  and  loss  must  be 
clearly  accounted  for.    It  must  be  shown  that  there  was  such 
A  record;  that  it  has  been  lost  or  destroyed,  or  is  otherwise  in- 
capable of  being  produced;  or  that  its  mutilation  from  time 
or  accident  has  made  it  illegible.    In  this  last,  though  not 
without  the  production  of  the  original  in  the  condition  in 
which  it  may  be.    The  inferior  evidence  to  establish  the  ex* 
istence  of  a  judicial  record  must  be  something  officially  con* 
nected  with  it,  such  as  the  journals  of  the  court,  or  some  other 
entry,  though  short  of  the  judgment  or  record,  which  shows 
that  it  has  been  judicially  made.    The  burning  of  an  office 
and  of  its  records  is  no  proof  that  a  particular  record  had 
ever  existed.    It  only  lays  the  foundation  for  the  inferior  evi- 
dence." 

In  the  case  now  before  the  court,  there  is  no  pretense  that 
the  record  has  been  lost  or  mutilated;  and  the  proof  shows 
that  the  records  of  the  orphans'  court  of  Calvert  county  ccn- 
tain  no  allusion  whatever  to  the  fact  of  letters  having  been 
granted  on  the  estate  of  Samuel  Owens.    This  is  a  possessory 
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action,  and  depends  entirely  upon  the  title,  which  can  only  be 
transmitted  through,  the  instrumentality  of  letters  of  adminis- 
tration. It  is  not  an  action  in  which  the  equitable  considera- 
tions urged  by  counsel,  if  they  be  shown  to  exist  in  point  of 
fieu^t,  can  avail  to  the  defendant;  they  can  be  invoked,  if  at  all, 
only  in  another  tribunal. 

Bntertaining  these  views  of  the  case,  it  follows  that  the  court 
did  not  err  to  the  injury  of  defendant  in  its  action  on  the 
prayers,  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 

Sboohsabt  EvmiNci  whih  ATOmwnm;  See  note  to  MorrisonY'  Whit&- 
Me^  amie,  p.  661. 

LoCT  OB  DmrraoTED  Baoo&d  mat  vm  Pbovid  bt  SBOOsnuBT  BnixiiiOBi 
SM  T.  VoHce,  48  Am.  Beo.  770,  end  note. 


LovEJOY  V.  Ibelan. 

ri7  Mabtlaitd,  Kb.] 
Chra  DmraiAirr  OAinroT  Afpial  jllonx  vbom  Jocrr  Dmbsb  AOAnrat 

Sbtseal,  and  hia  appeal  if  ao  taken  will  be  diwniaae<1. 
QBASToa  ov  DxBD^  Fbaudulbut  as  to  CBXBrrOBS,  ia  a  neceaaary  paity  in 

a  aoit  to  vacate  anoh  deed. 

Bnx  filed  by  appellee  against  appellant  and  one  Heath  to 
▼acate  and  set  aside  a  deed  from  said  Heath  to  Lovejoy  as 
fraudulent  as  to  creditors  of  grantor.  A  decree  was  entered 
against  both  defendants  vacating  the  biU  of  sale.  Lovejoy 
alone  appealed,  and  appellee  moved  to  dismisH  the  appeaL 

H.  Sioekbridgej  for  the  appellant. 

S.  C,  BarroUj  for  the  appellee. 

By  Court,  Tuck,  J.  Upon  the  pleadings  and  proofe  in  this 
eaose,  a  decree  was  passed  vacating  a  deed  from  Heath  to 
Lovejoy,  on  the  ground  of  fraud,  as  against  the  creditors  of  the 
grantor,  and  giving  costs  against  both  defendants.  Loyejoy 
only  has  appealed,  and  the  appellee  having  moved  to  dismiss 
the  appeal  on  account  of  the  non-joinder  of  the  other  defendant, 
our  duty  is  to  inquire  whether  the  appeal  lies. 

It  has  always  been  the  practice  in  this  state  to  make  the 
grantor  a  defendant  to  bills  of  this  kind,  and  we  consider  the 
law  to  be  well  settled  that  he  is  a  necessary  party,  as  well  on 
account  of  the  fraud  charged  (Calvert  on  Parties,  19,  20,  24, 
964),  as  because  of  the  title  remaining  in  him  for  the  benefit 
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of  oreditora:  Waters  y.  Dashiell,  1  Hd.  470.  This  being  00,  ib» 
decree  in  this  case  must  be  treated  as  joint  against  both  de- 
fendants, not  only  as  to  costs,  but  also  as  to  the  relief  granted. 

We  haye  not  been  referred  to  any  case  in  Maryland  where 
the  point  nnder  consideration  has  been  decided,  bat  there  it 
no  doubt  that  in  cases  at  common  law  a  writ  of  error  brought 
by  one  of  several  defendants  could  not  be  maintained;  Tidd's 
Pr.  1189, 1226.  The  same  has  been  held  in  this  country:  Dvh 
vaU  y.  Coxj  6  How.  (Miss.)  12;  Green  v.  Planter^  Bank^  3  Id. 
48;  Yowng  y.  DittOj  2  J.  J.  Marsh.  72.  The  question  has  been 
before  the  supreme  court  of  the  United  States  several  times, 
and  imiformly  disposed  of  by  disallowing  the  appeal,  withoat 
reference  to  the  character  of  the  case,  whether  at  law  or  m 
equity.  In  Owinga  v  Kincannoriy  7  Pet.  399,  a  case  in  equity. 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  conrt, 
said:  ''Upon  principle,  it  would  seem  reasonable  that  the 
whole  oause  ought  to  be  brought  before  the  court,  and  that  all 
the  parties  who  are  united  in  interest  ought  to  unite  in  the 
appeal."  He  also  adverted  to  the  general  usage  of  chancery 
to  make  one  final  decree,  binding  on  all  parties  united  in  inte^ 
est:  See  also  Deneaie  v.  Stumpy  8  Pet.  526.  These  cases  were 
afterwards  ( Wilson  v.  Life  and  Fire  Ins,  Co.  of  N.  F.,  12  Id. 
140)  referred  to  by  Chief  Justice  Taney,  and  the  same  prin* 
ciple  applied. 

The  considerations  on  which  this  practice  is  followed  else- 
where  apply  in  our  courts,  and  ought  to  have  the  same  effect 
Inconvenience  may  sometimes  result  to  parties  in  the  partieo- 
lar  instance,  but  general  rules  framed  to  protect  the  rights  of 
suitors,  and  to  promote  regularity  of  judicial  proceedings, 
should  not  be  dispensed  with  to  meet  the  exigencies  of  special 
cases.  The  law  indicates  a  mode,  by  summons  and  severance, 
for  one  party  to  compel  his  co-defendant  to  join  in  the  appeal, 
or  place  himself  in  a  position  to  proceed  in  his  own  behalf: 
Tidd's  Pr.  1189. 

It  is  proper  to  observe  that  a  similar  point  was  mled  at  this 
term  against  the  motion  to  dismiss  in  the  case  of  Easter  v. 
Travers  [not  reported],  but  on  the  ground  that  tbe  order  ap- 
pealed from  was  not  joint  as  against  the  parties;  the  cotirt 
expressly  stating  that  in  a  proper  case  such  a  motion  rni^i 
prevail. 

Without  expressing  any  opinion  as  to  the  merits  of  the 
we  think  the  appeal  should  be  dismissed,  with  costs. 

Appeal  dismissed. 


1861.]  O'Neal  v.  Vibginia  etc.  Bsidgb  Co.  66» 

Appial  bt  Ovb  ot  Sxtxral  Jodvt  DxnorDAirai^  agamst  whom  a  judg- 
BMUnt  hat  bean  rendered,  mnit  be  diwniiiiiftd.  Hie  law  points  oat  a  remedy 
bj  snmmone  and  aeverance,  in  case  any  defendant  refiuee  to  appeal:  MoUu  t. 
Prkmnm,  23  Md.  492,  493;  O.  C.dfl.  Co.  v.  Juries,  27  Id.  636,  both  dtiag 
the  prineipal  ease.  The  law  on  the  above  point  hae  been  changed  by  statute^ 
and  now  one  defendant  may  appeal  alone:  ffaU  ▼•  Jadt,  82  Id.  263^  and  Com 
T.  Jddt,  Id.,  citing  the  principal  ease.  The  doctrine  announced  as  abore  by 
the  principal  case  is  disapproved,  and  the  case  cited  in  (7.  C  <6  /.  Co,  ▼. 
J^riea,  21  Id.  381. 

All  PKB80R8  Who  PASTXCXPAn  nr  Feaud  in  obtaining  a  judgment,  are 
aeeeasary  and  proper  parties  defendant  in  an  action  to  annul  such  judgment: 
BtO  T.  Rfiftmder,  89  Md.  488.  The  same  principle  is  laid  down  in  Watier  t. 
JKdO,  88  Id.  220,  both  dting  the  principal  case.  The  principal  case  is  cited 
—d  diatingnished,  aa  to  this  pointy  in  HsiiMiii  T.  Bimk,  21  Id.  48b 
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VofB  PuKToaa  ov  Taxation,  a  bridge  over  the  Potomac  river,  and  other  prop> 
erty  lying  within  the  state  of  Maryland,  belonging  to  a  bridge  corpora- 
lion  whi(3i  does  business  in  Virginia,  is  assessable  in  the  county  in  which 
it  is  situated  under  a  Maryland  law,  which  provides  that  the  property  of 
a  corporation  having  no  place  of  business  in  the  state  shall  be  assessed 
for  taxation  in  the  county  where  such  property  is  situated. 

Bblof  m  Equitt  tbom  Assbssmint. — An  assessment  was  made  and  en- 
tered on  the  assessor's  books  against  the  "Potomac  Bridge  Company," 
when  the  true  corporate  name  was  "  The  Virginia  and  Maryland  Bridge 
Company  at  Shepherdstown,"  and  the  company  knew  of  the  assessment, 
and  did  not  appear  before  the  board  of  commissioners,  which  had  authority 
to  determine  complaints,  etc.,  of  persons  aggrieved  by  the  valuation  of 
the  assessor,  to  have  such  error  corrected,  or  for  any  purpose;  it  was  held 
that  a  court  of  equity  could  not  interfere  in  behalf  of  such  corporation  to 
relieve  it  from  the  payment  of  the  tax  assessed. 

Taxv  axb  Laid  iob  Suffobt  or  GoYXBHinHT,  and  all  property  made  liable 
to  oontribnte  to  this  end  ought  to  be  embraced  in  assessments  for  that 
purpose. 

AflBUSXZNTs  voB  Tajdb  ought  not  to  be  vacated,  and  property  released  from 
taxation,  because  public  officers  have  not  strictly  followed  the  statutes, 
which  are  merely  directory.  A  substantial  compliance  with  the  statutory 
directions  is  sufficient. 

PmorMcir  Owkibs  must  Sxxk  Rxliet  against  the  improper  exercise  of  the 
power  of  taxation  in  the  manner  pointed  out  by  statute.  If  he  fails  to  do 
so,  he  must  present  a  very  strong  case  to  get  relief  in  equity,  if  indeed  he 
can  be  relieved  at  alL 

All  Pkrsoiis  icubt  Taxb  Nonas  of  the  law.  When  the  law  requires  notice 
to  be  published,  and  it  is  published  as  the  law  directs,  all  persons  will  be 
held  to  have  received  the  notice,  whether  they  actually  did  or  not. 

Wkxbs  thieb  n  Bbcbdt  Pbovidkd  bt  Law,  courts  of  equity  cannot  give. 
relieC. 
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Appeal  in  equity  fix>m  an  order  making  perpetual  an  in- 
junction granted  on  a  bill  filed  by  the  corporation  appellee 
against  appellants,  who  compose  the  board  of  county  commis- 
fiioners  of  Washington  county,  and  also  the  tax  collector  of 
said  county,  restraining  them  from  selling  certain  property  of 
said  corporation  for  delinquent  state  and  county  tazoB.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

A,  K.  Syester  and  R.  H,  Alvey,  for  the  appellants. 

D.  Weiselj  and  J.  R.  Tuekevy  attorney-general  of  Viri^nia,  fiv 
the  appellee. 

By  Court,  Tuck,  J.  The  admissions  of  fact  to  be  found  in 
the  agreement,  on  which  this  case  was  tried,  render  it  unneces- 
sary to  examine  the  points  that  were  so  fully  argued  at  the 
bar,  touching  the  interstate  rights  of  Maryland  and  Virginia. 
It  is  admitted  that  the  property  on  which  this  tax  was  assessed 
lies  within  the  limits  of  Washington  county,  in  this  state; 
this  brings  it  under  the  operation  of  the  seventeenth  section 
of  the  act  of  1852,  chapter  337,  which  provides  that  where 
the  office  of  a  turnpike,  railroad,  canal,  or  other  improvement 
corporation  is  not  within  the  state,  'Hhe  assessable  property 
of  such  corporation  shall  be  valued  and  assessed  in  the  coun^ 
in  which  it  is  situated."  We  agree,  in  opinion,  with  the  judge 
below,  that  this  bridge  property  was  a  proper  subject  of  taxa- 
tion under  that  act.  It  is  plain,  upon  the  words  of  the  act, 
and  need  not  be  amplified:  HoweWs  Case,  3  Gill,  14;  Provi- 
dence Bank  v.  BUlings,  4  Pet.  563. 

The  questions  relating  to  the  manner  of  making  the  assess- 
ment,  and  the  proceedings  of  the  commissioners  of  Washing- 
ton county,  are  more  difficult  of  solution;  but  upon  the  best 
consideration  we  have  been  able  to  bestow  upon  them,  we  have 
reached  the  conclusion  that  the  views  of  the  learned  judge 
cannot  be  sustained. 

Taxes  are  laid  for  the  support  of  government,  and  all  prop- 
erty made  liable  for  contribution  to  this  object  by  the  consti- 
tution and  laws  ought  to  be  embraced  in  assessments  for  that 
purpose.  It  is  not  only  the  duty  of  the  legislature  to  reach 
all  descriptions  of  property  for  the  sake  of  justice  to  all  the 
citizens,  but  the  interests  of  the  state  require  it.  To  this  end 
the  tax  laws  have  made  provision  for  the  correction  of  errors 
on  the  part  of  the  assessors,  by  appeal  to  designated  tribu- 
nals; so  that  if  they  perform  their  duty,  excessive  valuaticmB 
are  not  likely  to  occur;  nor  will  any  persons  escape  whoee 


1861.]  O'Neal  v.  Virginia  etc.  Bridge  Co.  671 

property  is  liable  to  be  taxed.  But  asBessments  ought  not  to 
be  vacated,  and  the  particular  property  released  altogether, 
because  the  public  officers  have  not  strictly  followed  the  pn>- 
risionfl  of  law,  which  are  merely  directory.  It  is  not  said 
anywhere  that  the  assessment  shall  be  invalid  if  such  direo- 
tions  are  not  complied  with.  For  example,  suppose  the  com- 
missioners neglect  to  have  lists  prepared  and  deposited  in  the 
elerk's  office,  or  the  clerk  were  to  omit  his  duty  in  that  behalf^ 
as  required  by  the  twenty-fifth  section  of  the  act  of  1852, 
chapter  387,  would  the  whole  assessment  be  inoperative,  and 
all  the  property  of  such  county  discharged  from  its  contribu- 
tion to  the  public  expenses  7  In  the  case  of  Young  v.  State^  7 
Gill  &  J.  253,  where  a  sheriff's  bond  had  not  been  executed 
according  to  law,  it  was  held  that  the  parties  were  liable;  that 
the  formalities  were  required  for  the  public  security,  and  not 
for  the  benefit  of  the  obligors.  It  was  also  said  "  substance, 
and  not  form,  is  to  control  the  construction  of  legislative  en- 
actments, prescribing  a  mode  in  which  acts  are  to  be  done." 
Where  provision  is  made  for  the  relief  of  property  owners 
against  the  improper  exercise  of  the  taxing  power,  the  law 
expects  those  concerned  to  be  diligent  in  protecting  their  in- 
terests; and  if  they  omit  the  opportunity,  they  cannot  be  re- 
lieved in  equity,  if  at  all,  unless  a  strong  case  is  presented, 
showing,  among  other  things,  that  they  have  not  been  alto- 
gether in  default  in  availing  of  the  means  provided  by  the  tax 
laws.  And  there  must  be  something  more  than  legal  error 
assigned:  it  must  present  facts  appealing  to  the  conscience  of 
the  court,  to  prevent  wrong  and  injustice:  Metliodist  ProL 
Church  V.  Mayor  etc.  of  Baltimorey  6  Gill,  891  [48  Am.  Dea 
640];  Gott  V.  Carr,  6  Gill  &  J.  812. 

It  is  not  averred  here  that  the  assessment  was  excessive,  or 
that  it  was  made  without  notice  to  the  owners,  and  that  they 
had  no  knowledge,  until  after  the  time  for  appealing  to  the 
oommissioners  had  expired,  even  conceding  that  these  aver- 
ments would  have  entitled  the  company  to  reliefl  The  ground 
of  the  equity  is,  that  the  property  is  not  taxable  at  all,  and 
that  the  assessment  had  not  been  made  and  returned  accord- 
ing to  the  law.  If  the  objection  as  to  the  manner  of  making 
and  returning  the  assessment  is  merely  technical,  and  goes  to 
matters  of  form,  and  not  to  substance,  this  court  ought  not  to 
interfere.  It  is  not  pretended  that  the  bridge  property  of  the 
company  was  not  assessed.  The  case  shows  that  if  they  pay 
this  tax  they  will  pay  on  their  own  property,  and  on  none 
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^yther.  The  answer  shows  that  they  had  knowledge  of  the 
assessment;  and  no  reason  is  assigned  for  their  not  going 
before  the  commissioners  to  have  the  supposed  errors  cor> 
rected.  The  entries  in  the  books  sufficiently  identify  the  pn>^ 
erty.  The  complaint  is,  that  their  property  is  entered  in  the 
name  of  the  "  Potomac  Bridge  Company,''  which  is  not  their 
corporate  title,  and  the  proceeding  was  commenced,  not  to 
correct  the  error  by  having  the  proper  name  inserted  on  the 
books,  and  thereby  charge  the  real  owner,  but  to  avoid  pay- 
ment altogether.  We  have  no  power  to  make  the  conectioQ| 
for  the  benefit  of  the  public,  which  the  commissioners  might 
have  done;  and  if  courts  of  equity  were  to  interfere  in  such 
cases,  parties  taxed,  instead  of  going  before  the  proper  tribunal 
to  have  errors  corrected,  and  thereby,  whilst  protecting  them- 
selves, secure  to  the  state  or  county  their  just  demands  against 
the  property,  would  wait  until  the  time  had  elapsed,  and  then, 
by  proceeding  in  equity,  escape  altogether:  Methoditt  PtoL 
Church  V.  Mayor  etc.  of  Baltimore,  6  GiU,  391  [48  Am.  Dec.  54D]. 

Much  stress  was  laid  on  the  twenty-fifth  section  of  the  acl^ 
as  showing  that  some  important  privilege  was  designed  to  be 
conferred  on  property  owners,  and  that  this  property  had  not 
been  properly  set  out  in  the  lists  placed  in  the  clerk's  office. 
It  will  be  observed  that  the  lists  are  required  to  be  made  oat 
in  March,  after  the  assessments  are  corrected  in  January,  in 
which  month  the  commissioners  are  required  to  meet.  Henoe 
it  is  clear  that  the  supposed  error  in  this  list  did  not  injure  the 
company,  nor  so  mislead  their  officers  as  to  the  property  and 
the  owner,  thereby  preventing  their  application  to  the  board  of 
commissioners  in  proper  time.  All  persons  must  take  notice 
of  the  law.  The  act  of  asseinbly  requires  public  notice  to  be 
given  of  the  meetings  of  the  commissioners.  The  act  and  the 
publication  impute  notice  to  all  persons,  whether  they  have 
actual  information  or  not.  The  twentynsixth  section  of  the 
act  authorized  the  commissioners  to  increase  or  abate  valuati<Hi, 
and  to  exclude  property  which  had  been  improperly  valued. 
It  is  well  settled  that,  where  such  remedy  is  afforded,  a  court 
of  equity  has  no  jurisdiction  to  make  corrections:  MetkodiH 
Protestant  Chwch  v.  Mayor  etc.  of  Baltimore^  6  Gill,  891  [48 
Am.  Dec.  540]. 

For  these  reasons,  the  decree  must  be  reversed,  and  the  biU 
dismissed. 

Decree  reversed,  and  bUl  dismlsfled, 


June,  1861.]         Mutual  Ins.  Co.  v.  Dealb.  67S 

Ora  Who  mam  Ajjekated  Psopsety,  bot  permits  it  to  be  mibBeqne&tly 
•aeeMed  to  hinif  becomes  thereby  liable  to  pay  the  tax.  He  most  apply  to 
the  ooumty  oommissioners  at  the  proper  time  to  have  the  error  ooneotedt 
Oemdg  Conrndmbnen  r.  OlageU,  31  Md.  213;  aad  Siodderi  ▼.  Waird,  Id.  666^ 
tioih  dtiiig  the  principal  case. 

Tax  nr  OALOOsaiA  n  Fsbsoval  Obuqatioh  in  the  nature  of  a  debt  due 
from  the  owner  of  property  taxed  to  the  state,  and  is  not  a  mere  charge  upon 
the  pwperty  ereated  by  and  depending  npon  the  regularity  of  the  prooeedings 
given  by  statute:  PeopU  ▼.  iSCeymottn  76  Am.  Dec  621. 

MwTAgi  DT  Kim  or  PAaoir  Tazidi  fiea  note  to  PwpU  ▼•  AflfmowTy  7f 
AjSLDeafiSS. 

Fazlubs  to  Bstubh  AauammsT  Roll  at  time  presoribed  bylaw:  i^oqpbT. 
Seifmourp  76  Am.  Deo.  621.    For  a  general  disenssion  of  taTafcion,  and  ooUeo* 
of  anthoritiBS  cm  the  sabjeoti  see  Id.,  note  627-637. 
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tmnjKD  OB  Rebultuio  T&usn  arise  where  a  porohsM  is  made  by  one  p«r> 
son  in  the  name  of  another.  Such  tnists  arise  by  operation  of  law,  are 
not  within  the  statute  of  frauds,  and  may  be  proved  by  paroL 

X6  Squitaxlx  FBBUHFnoir  of  Trust  AnigBS  where  the  grantee  of  prop- 
erty is  related  to  the  person  from  whom  the  consideration  proceeds,  in 
sodi  a  manner  that  the  latter  is  under  a  moral  or  natural  obligation  to 
proride  for  the  former,  but  pHma  /aek  the  transaction  will  be  regarded 
as  an  advancement  for  the  benefit  of  the  nominee.  ^Diis  may  be  rebutted 
by  eridenoe  desrly  showing  that  a  trust  was  intended  to  be  ereated  in 
faTor  of  the  person  who  paid  the  purchase  price. 

Btusnob  Used  to  EnABUSH  Bbsultajo  Tbust  must  be  of  facts  and  state- 
ments of  the  parties,  which  happened  or  were  made  contemporaneously 
with  the  purchase.  An  exception  to  this  rule  is  that  the  declarations  of 
the  trustee  may  be  receiTed  in  eridenoe,  if  made  at  any  time,  to  estab- 
lish such  a  trust. 

lfAfc^T«n  WOMAH  MAT  BbOOMB  SbOBD  OF  LAND  BT  DiKIOT  GXR  OB  PUB- 

CBASB  in  her  own  name  and  as  her  own  property  in  Maryland,  but  in 
sQch  property  her  husband  retains  his  marital  rights,  vis.,  a  life  estate^ 
in  right  of  his  wif e^  with  a  right  to  the  pernancy  of  the  products  and 
profits  of  the  land  during  oorertnre,  and  a  right  to  the  land  by  curtesy 
in  the  event  of  his  surviving  his  wi£s. 

HviBAirD  BAs  Ihsdbablb  Ihtbubt  in  his  wife's  property  nnder  the  laws  cl 
Maryland. 

Ibbvbaiiob  Madb  bt  InBUBAKCQi  CoMFAHT  at  its  own  risk,  en  a  husband's 
interest  in  his  wife's  property,  in  Maryland,  would  be  covered  by  describ- 
ing the  property  as  his;  snd  his  omission  to  state  the  nature  and  extent  d 
his  interest,  where  no  inqniry  was  made,  would  not  avoid  the  policy. 

bi  ImuBABCB  Madb  bt  Mutctal  Insubahob  Ck>]CFAirr,  the  titie  of  the  as^ 

■Bred  to  the  property  insured  becomes  an  important  consideration  of  the 

oontraet,  when  that  instrument  dedares  that  the  premiom  notes  shall  bo 

a  lien  vpon  the  real  property  insured,  and  a  material  misrepresentatioB 

or  oonoeahnent  in  relation  to  it  will  avoid  the  pdlicy* 
Ah.  dm.  You  LXXIX-4S 
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AiBUUD  Who  Dbsobibis  Ivbukkd  Pbofkbtt  u  "my  bouse*  dots  not 
thereby  wanant  bie  title  to  the  realty  to  be  an  nninfinmbefed  tm  iiiiipla 
title. 

WBsmB  MuBBFBnEirTATioir  OB  CoHOBAUfxiiT  will  vnud  the  poliiqj  de- 
pends upon  ita  materiality  to  the  risk  undertaken;  and  tha  policy  woold 
attach,  nnlen  the  insurer  had  been  induced  to  make  it  by  reason  of  smA 
concealment  or  miarepresentation  of  material  facts  with  respect  to  liie 
title,  which,  if  known  to  the  company,  woold  hare  inflnwioed  it  in  mak« 
ing  the  contract. 

QuvnoK  ov  Matkeialitt  of  MnBXFBmHTAnoH  or  OoHCSAumnr  el 
facts  is  a  question  for  the  jury  to  decide. 

braCBAKOI    OOMPANT   IB   HOT    BOUHD   BT    8tATB   OF    RlOORDS   OOVOBIVnra 

TiTLB  to  the  property  insured,  but  may  rely  upon  the  repreewntataons  of 

the  assured  with  reference  thereto^ 

PaRTT    DVTESDISQ  AOAHTBT  .ObLIGATIOR  OK    AOOOUBT  OF   MlSBBPBBBITAf 

TI0N8,  Bra,  is  entitled  to  specific  instructions  to  the  Jnry  directing  tfasiv 
attention  to  the  particular  fact  in  which  the  alleged  mini  npi  nwintatiimi, 
etc,  consist. 

If  Ihsubabob  Aqbrt  Fills  uf  Affligahov  of  an  appUcant  for  insnranoe 
to  the  company  for  which  the  agent  is  soliciting  insurance,  and  is  also  a 
stockholder  in  such  company,  the  agent  becomes  thereby  the  agent  of 
the  person  seeking  to  be  insured,  for  that  purpoee,  and  is  a  competant 
witness  on  behalf  of  the  company  to  proTC  what  happened  between  the 
agent  and  applicant  at  that  time. 

AssuMPsrr  is  Pbopbb  Rbmbdt  on  a  contract^  not  under  seal,  indorsed  on  a 
policy  of  insurance  for  additional  insurance. 

The  facts  are  sufficiently  stated  in  the  opinion. 

/.  N.  Steele  and  W.  Schley,  for  the  appellants. 

F.  H.  Stockett  and  T,  S.  Alexandery  for  the  appellee. 

By  Court,  Bartol,  J.  The  defense  to  this  action,  relied 
upon  by  the  appellant,  rests  upon  the  alleged  misrepresenta* 
tion  or  concealment  by  the  appellee,  when  the  contract  of  in- 
surance was  made,  of  the  true  nature  and  character  of  hia 
title  or  interest  in  the  property  insured. 

In  the  application  for  insurance,  the  appellee  described  the 
property  as  "his  property,"  whereas  the  evidence  discloses  that 
the  whole  fee-simple  title  was  vested  in  his  wife,  Janeatta  S. 
Deale,  by  a  deed  of  conveyance,  dated  the  eighteenth  day  of 
July,  1850,  and  that  it  so  remained  at  the  time  the  insurance 
was  effected.  For  the  purpose  of  establishing  that  the  bene- 
ficial title  was  in  the  appellee,  in  the  nature  of  a  resulting 
trust,  the  evidence  of  Qeorge  W.  Jones  and  of  Alexander  Ran- 
dall was  offered,  and  permitted  to  go  to  the  jury;  this  evidence 
is  contained  in  the  appellant's  first  and  second  bills  of  excep- 
tions, which,  as  they  present  the  same  questions,  may  be  ooo* 
sidered  together. 
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Implied  or  resulting  iroBts  arise  where  a  purchase  is  made 
by  one  person  in  the  name  of  another.  In  Hill  on  Trustees, 
91,  the  doctrine  is  thus  succinctly  stated:  "Where,  upon  a 
purchase  of  property,  the  conveyance  of  the  legal  estate,  taken 
in  the  name  of  one  person,  while  the  consideration  is  given  or 
paid  by  another,  the  parties  being  strangers  (in  blood)  to  each 
other,  a  resulting  or  presumptive  trust  immediately  arises  by 
virtue  of  the  transaction;  and  the  person  named  in  the  con« 
veyance  will  be  a  trustee  for  the  party  from  whom  the  consid- 
eration proceeds."  Such  trusts  arise  by  operation  of  law,  are 
not  within  the  statute  of  frauds,  and  may  be  proved  by  parol: 
Id.  96.  "  If  the  person  in  whose  name  the  conveyance  of  prop- 
erty is  taken  be  one  for  whom  the  party  paying  the  purchase- 
money  is  under  a  natural  or  moral  obligation  to  provide,  no 
equitable  presumption  of  trust  arises  from  fact  of  the  payment 
of  the  money,  but  on  the  contrary,  the  transaction  will  be  re- 
garded, prima  fade^  as  an  advancement  for  the  benefit  of  the 
Dominee.  In  that  case,  therefore,  it  will  be  for  the  party  who 
seeks  to  establish  a  trust  on  behalf  of  the  payor  of  the  pur- 
chase-money to  displace,  by  sufficient  evidence,  the  presump- 
tion that  exists  in  favor  of  the  legal  title: "  Id.  97.  In  2  Story's 
Eq.  Jur.,  sec.  1202,  it  is  said:  "If  a  parent  should  purchase 
in  the  name  of  a  son,  the  purchase  would  be  deemed,  prima 
faeicj  as  intended  as  an  advancement,  so  as  to  rebut  the  pre- 
sumption of  a  resulting  trust  for  the  parent.  But  this  pre- 
sumption, that  it  is  an  advancement,  may  be  rebutted  by 
evidence  manifesting  a  clear  intention  that  the  son  shall  take 
as  trustee."  In  section  1203,  the  same  author  says:  "This 
presumption  in  favor  of  the  child,  being  thus  founded  in 
natural  affection  and  moral  obligation,  ought  not  to  be  frit- 
tered away  by  nice  refinements.  It  is,  perhaps,  rather  to  be 
lamented  that  it  has  been  sufiered  to  be  broken  in  upon  by 
any  sort  of  evidence  of  a  merely  circumstantial  nature."  And 
in  section  1204:  "The  like  presumption  exists  in  the  case  of 
a  purchase  of  a  husband  in  the  name  of  his  wife.  Indeed,  the 
presumption  is  stronger  in  the  case  of  a  wife  than  of  a  child; 
for  she  cannot,  at  law,  be  the  trustee  of  her  husband."  See 
Hill  on  Trustees,  98, 101, 103,  and  authorities  there  cited. 

Having  thus  stated  the  principles  upon  which  the  doctrine 
of  a  resulting  trust  depends,  we  proceed  to  consider  the  evi- 
dence offered  in  this  case  for  the  purpose  of  rebutting  the 
presumption  of  law  in  favor  of  Mrs.  Deale's  title,  and  of 
establishing  a  resulting  trust  in  favor  of  the  appellee.    In  con* 
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Bidering  this  evidence,  we  must  throw  out  of  yiew  the  testi- 
mony of  Mr.  Randall  of  the  declaratlonB  made  to  him  by  Mr. 
Deale  in  1864,  four  years  after  the  deed;  and  also  the  couYer- 
sation  between  Jones,  the  witness,  and  Mr.  Deale,  in  1862, 
which  was  two  years  after  the  deed  was  made  to  Mrs.  Deale. 
These  declarations  were  clearly  inadmissible,  for  the  puipona 
of  affecting  the  title  conveyed  to  Mrs.  Deale  by  the  deed  ot 
June,  1860.  In  Hill  on  Trustees,  105,  it  is  said:  ^^Any  eri* 
dence,  however,  which  is  used  for  the  purpose  of  displacing  the 
title  of  the  nominee,  unless  it  is  founded  on  his  own  admission 
or  declaration  of  trust,  must  be  contemporaneous  with  the  pur- 
chase  Subsequent  acts  or  declarations  of  the  purchaser, 

or  any  other  matter  arising  ex  post  facto j  cannot  be  admitted  for 
the  purpose;  although  they  be  of  the  most  unequivocal  and 
conclusive  description."  Discarding  the  subsequent  declara- 
tions of  Mr.  Deale,  made  to  Jones  and  Randall,  then  nothing 
remains  except  the  contract  of  the  twenty-eighth  day  of  Janu- 
ary, 1850,  made  in  California  between  Waters  and  Deale,  and 
the  fact  that  the  purchase-money  was  paid  by  Deale.  This 
contract  was  abandoned,  and  a  new  contract  afterwards  made 
with  Waters  by  Jones,  for  the  purchase  of  the  land  at  a  differ- 
ent price;  and  in  fulfillment  of  this  last  contract,  the  deed  of 
conveyance  was  made  to  Mrs.  Deale  by  the  direction  of  Jones, 
who,  as  he  testifies,  had  the  authority  of  Mr.  Deale  for  so  do> 
ing.  The  simple  £etct  that  the  appellee  paid  the  purchase- 
money,  as  we  have  already  seen  under  the  authorities  cited, 
could  not  in  this  case  raise  any  presumption  of  a  resulting 
trust  in  the  appellee.  In  the  opinion  of  this  court,  the  evidence 
we  have  been  considering,  offered  for  that  purpose,  was  insuffi- 
cient in  law,  and  ought  not  to  have  been  allowed  to  go  to  the 
jury.  It  follows  fix>m  what  we  have  said  that  the  circnii 
court  erred  in  its  ruling  upon  the  appellant's  first  and  second 
exceptions;  and  for  the  same  reasons,  the  first  prayer  of  tlxe 
appellee  was  erroneously  granted. 

Having  disposed  of  the  appellee's  claim,  so  far  as  it  rested 
upon  a  supposed  resulting  trust,  the  case  stands  simply  upon 
the  title  under  the  deed  of  the  eighteenth  of  July,  1860.  By 
the  act  of  1842,  chapter  293,  section  1,  any  married  woman 
was  enabled  to  become  '^  seised  of  land  by  direct  gift  of  pur- 
chase in  her  own  name  and  as  of  her  own  property.''  Under 
the  deed,  therefore,  to  Mrs.  Deale,  she  was  vested  with  the 
estate  in  fee;  not,  however,  to  her  sole  and  separate  use.  In 
construing  the  act  of  1842,  this  court  has  said  tbati  in  siii^ 
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property,  the  husband  retained  his  marital  rights:  Sehindd  v. 
Sehinda,  12  Md.  108,  121;  8.  C,  Id.  294,  812.  In  this  case, 
the  appellee's  rights  were  to  a  life  estate,  in  right  of  his  wife, 
with  a  right  to  the  pernancy  of  the  product  and  profits  of 
the  land  daring  the  coverture — and  a  contingent  curtesy  right 
m  the  event  of  his  surviving  his  wife:  See  Wright  v.  Wrighty  2 
Id.  458, 464  [66  Am.  Dec.  723].  The  question,  then,  presented 
far  our  decision  is,  whether  such  an  interest  in  the  property  is 
sufficient  to  entitle  the  appellee  to  recover,  upon  the  contract 
of  insurance  sued  on  in  this  case?  Beyond  all  question,  the 
«ppellee  had  an  insurable  interest:  Franklin  F.  L  Co.  v. 
Coatesy  14  Id.  297;  Angell  on  Fire  and  life  Insurance,  sec. 
t4;  Franklin  Ins.  Co.  v.  DrakCy  2  B.  Mon.  60.  The  defense 
here  is,  that  the  appellee  did  not  truly  represent  his  title  to 
the  company.  If  this  were  an  ordinary  contract  of  insur* 
ance,  made  by  a  company  insuring  at  its  own  risk,  such  an 
interest  as  the  appellee's  would  be  covered  by  an  insurance  of 
the  property  as  his;  and  his  omission  to  state  the  nature  and 
extent  of  his  interest,  where  no  inquiry  has  been  made  on  tho 
fubject,  would  not  avoid  the  policy:  See  Franklin  F.  L  Co.  v. 
Coaiesj  14  Md.  298;  Angell  on  Fire  and  Life  Insurance,  c.  8, 
fees.  182-186,  and  note  9;  1  SmitA  Lead.  Gas.  638,  638,  and 
cases  there  cited.  But  this  contract  was  made  with  a  mutual 
insurance  company,  and  is  obviously  governed  by  very  difiTer- 
ent  principles  and  rules  of  construction.  The  contract  of  in* 
surance  constituted  the  appellee  a  member  of  the  association, 
and  bound  him  by  its  charter,  constitution,  and  by-laws;  his 
assent  to  them  was  expressed  in  his  application;  they  were 
incorporated  in  the  policy,  and  became  a  material  part  of  the 
contract. 

By  the  fourth  section  of  the  charter  (act  of  1849,  c.  218,  sec. 
4),  all  premium  notes  are  declared  to  be  liens  on  the  real  estate 
insured,  which  is  held  liable  for  the  payment  of  the  same,  to 
meet  losses  that  may  be  incurred  by  the  company.  In  such 
case,  the  title  of  the  insured  becomes  a  most  important  con- 
sideration of  the  contract,  and  a  material  misrepresentation 
or  concealment  in  regard  to  it  will  render  the  contract  void. 
We  do  not  entertain  the  opinion  that  this  company  might  not, 
imder  its  charter,  insure  such  an  interest  as  the  appellee  held 
in  the  property  of  his  wife.  On  this  question  we  think  the 
case  of  Alien  v.  Mutual  Fire  Ins.  Co.j  2  Md.  Ill,  is  strictly  ap« 
plioable.  In  this  respect,  the  two  charters  are  identical.  This 
company  has  ''  full  power  and  authority  to  make  insurance  on 
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any  kind  of  property/'  Act  of  1849,  o.  218,  sec.  1.  ''This 
language/'  the  oourt  said,  in  Allen  v.  Mutual  F.  L  Co.^  2  Md. 
lis,  ^^iB  abundantly  compreheuBive  to  include  both  real  and 
personal  estate,  and  all  such  interests  in  either,  as  the  well- 
settled  principles  of  law  recognize  to  be  insurable  interests;'* 
and  again,  on  page  123:  ^This  company  have  the  authority  to 
insure  whatever  interests  are  insurable,  in  ordinary  fire  insur- 
ance companies."  To  that  extent,  the  decision  in  AUen  ▼. 
Mutual  F,  L  Oo.y  supra^  governs  this,  and  adhering  to  what 
was  then  decided,  we  are  of  opinion  that  the  appellee  had  an 
insurable  interest,  which  this  company  had  the  power  to  in« 
sure  under  its  charter.  We  come  now  to  consider  the  terms 
and  conditions  of  the  particular  contract  sued  on,  and  also 
the  effect  of  the  representation  by  the  appellee  as  to  title. 
These  questions  did  not  arise  in  Allen's  case;  there  was  noth- 
ing in  it  to  show  any  representation  whatever  as  to  title;  or 
that  the  company  was  not  fully  informed  of  the  nature  and 
extent  of  the  interest  of  the  assured:  See  AUen  v.  Mutual  F.  L 
Co,y  Id.  124.  Here,  however,  we  have  before  us  the  written 
application  for  insurance,  in  which  the  appellee  calls  the  prop- 
erty ^'  his  property."  This  application  is  referred  to  in  the 
policy,  and  upon  it  the  ^mpany  acted  in  making  the  con- 
tract, without  any  notice  of  the  title  of  Mrs.  Deale  or  of  the 
limited  nature  of  the  appellee's  interest. 

We  do  not  adopt  the  view  contended  for  by  the  appellant, 
that  the  application  for  insurance,  and  the  reference  thereto  in 
the  policy,  constituted  a  warranty,  on  the  part  of  Deale,  that  be 
neld  the  fee-simple  title  to  the  property  unincumbered,  the 
breach  of  which,  by  the  existence  of  the  legal  title  in  Mrs. 
Deale,  would  render  the  contract  void.  Nor  is  there  any  ex« 
press  provision  in  the  charter,  constitution,  or  by-laws,  that  in 
terms  declares  a  policy  to  be  void  where  the  title  of  the  assured 
is  not  truly  stated,  or  is  of  a  limited  nature,  less  than  the  fee, 
or  incumbered.  In  this  last  respect,  this  case  differs  from  those 
of  Addison  v.  Kentucky  and  L.  Ins,  Co.j  7  B.  Mon.  470;  Leatken 
V.  Farmers'  Mut.  F.  I.  Co.,  24  N.  H.  259;  ManihaU  v.  Colum- 
bian M.  F,  I.  Co,,  27  Id.  167;  and  other  cases  of  the  same 
class,  many  of  which  have  been  cited  in  argument. 

In  our  opinion,  the  representation  made  by  the  appellee  as 
to  title  was  not,  as  we  have  before  stated,  a  part  of  the  con- 
tract, in  the  nature  of  a  warranty,  that  he  held  the  whole  fee> 
simple  title  unincumbered,  the  breach  of  which  would  render 
the  policy  void.    The  whole  defense,  thereforei  reetB  upon  tht 
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alleged  miarepresentation  or  conoealment  of  the  trae  nature 
and  extent  of  his  interest,  and  of  the  title  of  Mrs.  Deale. 
Whether  such  alleged  misrepresentation  or  concealment  will 
avoid  the  policy,  depends  upon  its  materiality  to  the  risk  un- 
dertaken, and  in  our  opinion,  the  question  of  materiality  is  a 
question  of  fact  to  be  submitted  to  the  jury:  2  Duer  on  Insur- 
ance,  689,  sec.  81;  FraniUn  F.  L  Co.  v.  Coates,  14  Md.  299. 
There  is  some  conflict  of  authority  on  this  question,  but  the 
ordinary  rule  is  as  we  have  stated;  and  we  cannot,  in  this 
respect,  distinguish  this  case  fiom  those  in  which  that  rule  has 
been  established  and  recognized.  Haying  said  that  the  ap- 
pend had  an  insurable  interest,  which  this  company  had 
power  to  insure  under  its  charter,  the  policy  would  attach, 
unless  the  company  had  been  induced  to  make  it  by  reason  of 
some  misrepresentation  or  concealment  of  material  facts  with 
regard  to  the  title,  which,  if  they  had  been  truly  known  by 
the  company,  would  probably  have  influenced  it  in  making 
the  contract  or  estimating  the  risk.  In  the  case  of  a  mutual 
insurance  company,  where  a  lien  is  created  on  the  property 
insured,  a  misrepresentation  or  concealment  as  to  title  may  be 
material  to  the  risk,  which  would  not  be  so  in  an  ordinary 
case.  But  its  materiality  is  a  question  for  the  jury,  and  the 
court  cannot  assume  it  as  matter  of  law. 

Haying  thus  stated  the  opinion  of  this  court  upon  the  sev- 
eral questions  involved  in  this  case,  we  proceed  to  pass  upon 
the  several  prayers  presented  in  the  last  bill  of  exceptions. 

The  first  prayer  of  the  plaintiff',  as  has  been  already  said, 
was  erroneously  granted,  it  is  based  upon  a  supposed  title  in 
the  appellee,  in  the  nature  of  a  resulting  trust,  of  which  there 
was  no  evidence  sufficient,  in  law,  to  go  to  the  jury. 

The  plaintiff's  second  prayer  was  properly  granted;  it  asserts, 
simply,  that  the  title  of  Deale  to  the  property,  in  right  of  his 
wile,  was  an  insurable  interest,  sufficient  to  sustain  the  con- 
tract or  policy,  and  taken  in  connection  with  the  defendant's 
eleventh  prayer,  which  was  granted  by  consent,  is  free  from 
objection. 

The  third  prayer  of  the  plaintiff  was  properly  rejected;  the 
company  was  not  chargeable  with  notice  of  the  state  of  the 
title  disclosed  by  the  land  records. 

For  the  reasons  already  stated  in  this  opinion,  we  affirm  the 
ruling  of  the  circuit  court  upon  the  defendant's  first,  second, 
third,  and  fourth  prayers.  We  also  affirm  its  action  in  grant- 
ing the  defendant's  fifth,  seventh,  eighth,  and  ninth  prayers. 
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We  think  the  defendant  was  entitled  to  the  instractioQ 
asked  for  in  the  sixth  prayer.  We  should  not,  howerer,  i»> 
Terse  the  judgment  on  aceount  of  its  refusal,  as  the  defendant 
had  the  benefit  of  the  same  instruction,  in  effect,  by  the  grant- 
ing of  the  ninth  prayer.  Still,  as  the  case  must  be  sent  back, 
we  deem  it  proper  to  say  that  the  defendant  was  entitled  to 
ask  for  a  specific  instruction,  directing  the  attention  of  the 
jury  to  the  particular  fact  in  which  the  alleged  misrepresenta- 
tion or  concealment  consisted. 

The  only  remaining  question  presented  by  the  exceptions 
involves  the  competency  of  the  witness  Carman;  on  this  Ques- 
tion we  affirm  the  decision  below.  In  the  matter  of  filling  up 
the  application,  and  presenting  it  to  the  company,  the  witneaa 
was  the  agent  of  the  appellee,  and  as  such  a  competent  wit- 
ness. 

Judgment  reversed,  taxd  procedendo  ordered. 


DssD  DssiORJED  TO  M^xs  Psovisioir  DOB  Wira^  iHietlMr  ooniidired  » 
▼diintaiy  ooiiTeyaaoe  withoat  oonaidoration,  or  one  bMed  upon  a  valuaUl 
<»D8ideratio&,  her  rights  are  not  to  be  destroyed  by  oonstmotion  in aoonrt  of 
equity:  Oroffr.  Eokrer,  35  Md.  337,  citing  the  prindpsl  case.  But  in  fiog- 
land  and  in  this  ooontry,  the  presumption  that  it  is  intended  as  an  advaBoe- 
msnt  may  be  rebntted  by  proper  evidenoe:  Ciark  ▼.  Clturif  27  Id.  700,  eiting 
the  principal  case. 

WHn.B  PBOFXBTr  OF  MiaRTMi)  Woxuf ,  not  limited,  or  held  to  ha  sols 
and  separate  use,  is  protected  from  liability  for  the  debts  of  her  hnsband,  his 
marital  rights  over  it  are  unimpaired:  Bud^anam  ▼.  Turner,  26  Md.  6;  8ks  ▼. 
Bhaner,  Id.  442, 443,  citing  the  principal  case. 

Wmor  Statctb  DnuMTra  Konos  to  bb  Givxir  bt  Publxoatior,  if  the  pab> 
Uoation  is  made  as  directed  by  the  law,  notice  will  be  implied,  whether  it  was 
an  actual  notice  or  not:  Ommty  CbmrnMonerr  t.  OlagtUt  31  Md.  218^  dtiag  the 
principal  case. 

Naturb  and  Bztbbt  ov  IimauBT  of  the  assured  in  the  insured  properly, 
in  contracts  with  insurance  companies  not  mutual,  is  immaterial  to  the  risk. 
An  omission  to  state  it,  where  no  inquiry  is  made  on  the  subject,  and  no  con* 
ditions  exact  it,  wiU  not  avoid  the  policy  unless  such  omission  would  operate 
as  an  actual  fnmd  upon  the  insurer:  W.  Fkt  /fis.  Cb.  ▼.  £b%,  92  Md.  447, 
siting  the  principal  case. 

Eqctxtablb  Ihtbbbst  Df  Pbopbrtt  IB  Absolutb  IxTEaBST,  and  is  insar> 
able.  Absolute  interest  is  one  which  is  completely  Tested  in  the  individual, 
and  of  which  he  cannot  be  deprived  without  his  consent:  Bemgh  t.  C  F,  Iwl 
Cb.,  76  Am.  Dec  680. 

Rbsultdio  Tbubt  iCAT  BB  Rebuttbd  BT  Pasol  Dboi.abatbmw  of  pai^ 
in  whose  ^vor  it  would  otherwise  be  raised:  Adanm  ▼.  Ghttnard,  76  Am.  Dee. 
624. 

RBBCLinro  Tbubt  icat  bb  Ebtabubbbd  or  rebutted  hj  puNsI  endaneei 
SmUk  y.  Strahum,  67  Am.  Dec  622,  note  630;  OttemsT.  Bmikam  66  U.  4fl6| 
Irwm  ▼.  Ivertt  63  Id.  420,  note  423. 
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BvsDioDio  .Tnm  Asms  to  (his  Who  AsfVAMcm  PuBOOAfls-Moiixr, 
vliBtlher  titl0  be  taken  bk  the  nainee  of  the  purchaser  and  othen  jomtly,  ov 
in  the  name  of  othen  without  that  of  the  pnrchaaer,  whether  in  one  name  or 
■ereml,  whether  jointly  or  eaooeosiTely:  Smiih  ▼.  Strahan^  67  Am.  Deo.  622, 
where  the  aabject  of  resnltinff  tnuts  is  fully  discussed;  see  also  Othomt  r. 
MmUeoO,  65  Id.  488»  note  601;  Irwin  v.  Ivers,  63  Id.  420,  note  424. 

Teubt  Bmrm  pbo  Tavto  dt  Favor  ov  Okx  Paying  Ck>NsiDBiiATioir 
when  only  a  part  of  the  purchase- money  is  paid,  the  porchase  being  made 
with  joint  fonds:  Ottems  t.  AmUooA;  66  Am.  Deo.  498.  and  note  501 


EsMP  V.  Cook. 

riS  IfABTLAjm,  UOll 

Wma  or  Sbbob  Ooram  Kobib  Lns  to  oorreot  an  enor  in  fael  in  the  Muna 

oonrt  where  the  record  is. 
Powm  OP  SsRZVO  AflZDa  JvsoiODns  on  moticn  is  a  oomnum-law  power  of 

ooorts  of  reoordy  bat  it  was  raiely  exercised  after  the  lapse  of  the  term 

in  which  the  judgment  was  rendered. 
If  IsTAjrr  Fobms  Pabtnsbshif  with  an  adults  he  holds  himself  forth  to  the 

world  as  not  being  an  infant.    He  practices  a  firand  on  the  world. 
IVDaURT  AOAZH8T  Inyaxt  IB  HOT  VozD;  it  is  cnly  Toidable.    Courts  will 

■oatain  the  acts  of  an  Infant  and  bind  him,  unless  the  acta  are  dearly 

prejudicial  to  the  infant. 
IvDOMxanr  Rkoobpb  abb  Hiohibt  Evidbhcib  oI  the  facts  determined  ia 

such  judgment,  and  it  would  be  contrary  to  sound  public  policy  and  law 

to  permit  them  to  be  set  aside,  altered,  or  Taried  without  the  most 

aolmnn  forms  of  proceedings. 
1r  Pasit  hab  KNOwmoLT  Aoquhboid  or  JvsoMBnT  complained  of,  or  has 

been  guilty  of  laches  or  unreasonable  delay  in  seeking  his  remedy,  relief 

win  not  be  granted. 

Thx  focts  are  stated  in  the  opinioiL 

jr.  If.  Palmer  J  for  the  appellant. 

Oliver  MiUetj  for  the  appellee. 

Bj  Courts  Bowix,  C.  J.  This  is  an  application  to  the  oir- 
enit  court  (rf  Frederick  county,  made  on  the  eleventh  of  Octo* 
ber,  1866,  to  strike  out  a  judgment  of  Frederick  county  court, 
rendered  at  February  term,  1842,  to  open  said  cause,  and 
enable  the  appellee,  Hiram  Bidgely,  one  of  the  defendants,  to 
plead  infEuicy;  and  to  cause  the  said  action  to  be  brought  up 
by  regular  continuances. 

The  material  lacts  exhibited  by  the  records  are  these: 

The  appellants  recovered  a  juc^gment,  by  confession,  against 

the  appellees.  Cook  and  Ridgely,  at  February  term,  1842,  in 

Frederick  county  court,  for  three  hundred  and  seventy-six 

doUan  and  sixty-three  cents,  on  a  joint  and  several  promis* 
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Bory  note  for  that  amonnty  signed  by  the  defendants,  Cook  aod 
Ridgely,  on  the  third  of  December,  1842;  the  appellees.  Cook 
and  Ridgely,  together  with  B.  T.  Cook  and  H.  Roderick^ 
superseded  the  judgment 

On  the  twelfth  of  February,  1851,  the  appellants  issued  a 
$eL  fa.  on  the  judgment  of  supenedeca  against  all  the  appel- 
lees, whereupon  Ridgely,  being  made  known,  filed  his  petition 
in  said  case  of  scire  faciasy  alleging  he  was  a  minor  at  the  date 
of  the  rendition  of  said  first  judgment,  and  that  an  attorney  of 
the  court  had  appeared  and  confessed  judgment  for  him;  and 
also  alleging  that  he  was  a  minor  at  the  date  of  the  oonfession 
of  the  supersedeas  judgment;  and  praying  that  the  judgment 
confessed  by  the  attorney  for  him,  and  the  judgment  confessed 
by  way  of  supersedeas  by  himself  and  others,  may  be  stricken 
out,  the  case  reinstated  on  the  docket,  and  the  proceedings  on 
the  scire  facias  in  the  mean  time  be  stayed;  and  that  a  rule  to 
show  cause  be  laid  on  the  plaintiffs.  The  rule  was  laid  as 
prayed,  cause  shown,  and  the  rule  made  absolute,  and  judg- 
ment entered  that  the  original  and  supersedeas  judgments  be 
stricken  out,  and  the  cause  reinstated  for  trial. 

An  appeal  was  taken  from,  this  decision  of  the  circuit  court 
for  Frederick  county;  and  at  December  term,  1854,  the  judg- 
ment of  the  circuit  court  was  reyersed,  and  a  procedendo 
awarded:  See  Kemp  v.  Coo Jb,  6  Md.  807.  The  record  and  pro- 
ceedings being  returned  to  the  circuit  court  for  Frederick 
county,  H.  Ridgely,  the  appellee,  filed  in  said  court  a  sug- 
gestion in  writing,  entitled  thus:  "  Judgment,  February  term, 
1842.  Lewis  Kemp  and  Daniel  Buckey  etc.  v.  Larkin  &  Cook 
and  Hiram  Ridgely.  In  Frederick  county  court,  299  trials"— 
alleging  his  infancy  at  the  rendition  of  the  judgment  aforesaid, 
his  appearance  by  attorney,  and  entry  of  the  judgment  by 
confession,  and  prajdng  said  judgment  may  be  stricken  out, 
tlie  cause  opened,  the  action  brought  up  by  regular  continu- 
ances, and  a  rule  laid  on  the  plaintifb  to  show  cause,  and 
so  forth. 

The  rule  was  laid  as  prayed,  cause  shown,  and  it  was  by 
the  circuit  court  for  Frederick  county  (October,  1856)  consid- 
ered "that  the  rule  be  made  absolute,  and  that  the  judgment 
heretofore  recovered  by  Lewis  Kemp  and  Daniel  Buckey,  use 
of  Lewis  G.  Kemp  against  Larkin  S.  Cook  and  Hiram  Ridgely, 
be  stricken  out,  and  that  the  said  cause  be  brought  up  by 
regular  continuances;"  it  was  also  considered  that  the  appel- 
lants "take  nothing  by  their  said  writ  of  scire  faeiasj  issued  in 
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this  case,  and  that  the  aaid  writ  be  quashedi  and  the  appellees 
recover  tiieir  ooets; "  from  which  judgment  tiie  appellants  have 
appealed. 

On  the  sixth  of  December,  1868,  a  writ  of  diminution  was 
issoed,  under  which|  and  the  appeal,  the  proceedings  of  the 
county  court  and  circuit  court  for  Frederick  county,  above 
referred  to,  are  brought  before  this  court, 

A  motion  has  been  made  by  the  appellants  to  reject  the 
record  returned  under  the  writ  of  diminution. 

The  appellants  insist:  1.  The  remedy  of  the  appellee,  if  any, 
was  by  writ  of  error  coram  nobis;  2.  The  original  judgment 
was  merged  in  the  judgment  of  supenedeoiy  and  cannot  be 
judiciaUy  separated  from  it;  8.  That  the  appellee  has  lost  his 
remedy  by  laches;  4.  That  the  decision  of  this  court  in  Kemp 
V.  Cooky  6  Md.  305,  is  conclusive  of  the  question,  and  no  mat- 
ter which  might  have  been  relied  on  as  a  defense  to  the  origina] 
action  can  be  set  up  in  answer  to  the  scire  facias;  5.  Because  the 
court  below  refused  the  judgment  of  fiat  asked  by  the  appel- 
lant, and  quashed  the  scire  facias^  and  adjudged  costs  to  the 
defendants  in  the  scire  facias. 

The  appellee  insisted:  1.  That  the  appearance  of  an  infant 
by  attorney,  and  confession  of  judgment,  is  error  for  which 
the  judgment  should  be  reversed;  2.  That  although  the  relief 
can  be  had  by  error  coram  nobisy  this  is  not  the  only  remedy; 
8.  That  the  proceeding  in  this  case  is  authoriseed  by  the  act  of 
1787,  chapter  9;  4.  That  the  supersedeas  judgment  is  not  a  bar 
to  relief;  6.  There  was  no  laches. 

^  Since  the  case  of  Hawkins  v.  BowiSy  9  Oill  &  J.  487,  there 
ought  to  be  no  doubt,  in  Maryland,  that  a  writ  of  error  coram 
nobis  lies  to  correct  an  error  in  fact,  in  the  same  court  where 
the  record  is.  If  there  be  error  in  the  process,  or  through  de- 
fiaiilt  of  the  derk,  it  shall  be  reversed  in  the  same  court  by 
writ  of  error  thereon  before  the  same  judge:"  Bridendolph  v. 
Zdler^  8  Md.  838.  The  office  and  application  of  this  writ  is 
thus  described  in  Saunders's  reports:  "  So  a  writ  of  error  may 
hrooght  in  the  same  court  for  an  error  in  fact;  thus  where  an 
enoneous  judgment  is  given  in  matter  of  fsLCt  only,  and  not  in 
point  of  law,  in  the  king's  bench,  it  may  be  reversed  in  the 
same  court  by  writ  of  error,  which  is  sometimes  called  error 
coram  vobisy  but  more  correctly  coram  nobis;  ....  as  where 
the  defendant,  being  under  age,  appeared  by  attorney,  or  the 
plaintiff  or  defendant  was  a  married  woman  at  the  time  of 
eommencing  the  .suit,  or  died  before  verdict  or  interlocutory 
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Judgment:''  JaqvM  y.  Oeaaar^  2  Saund.  101  a,  note  1;  also  2 
Tidd's  Pr.  1191,  to  Bamo  effect 

The  act  of  1787,  chapter  9  (entitled  <^An  act  respecting  tho 
continuance  of  civil  suits  in  the  general  and  connty  coorts"), 
section  6,  gives  no  additional  powers  to  the  court  in  respect  of 
correcting  or  setting  aside  judgments.  Assuming  the  iK>wer 
to  be  in  the  court,  without  regard  to  the  mode,  it  enacts  "  that 
in  any  case  where  a  judgment  shall  be  set  aside  for  fraud, 
deceit,  surprise,  or  irregularity  in  obtaining  the  same,  the  said 
courts,  respectively,  may  direct  the  continuances  to  be  entered 
from  the  court  when  such  judgment  was  obtained,  until  the 
court  shall  set  aside  such  judgment,  and  may  also  continue 
such  cause  for  so  long  a  time  as  they  shall  judge  necessary  for 
the  trial  of  the  merits  between  the  parties,"  etc. 

The  power  of  setting  aside  judgments  upon  motion  is  a 
common-law  power  incident  to  courts  of  record,  and  exercised 
usually  under  restraints  imposed  by  their  own  rules,  and 
rarely  after  the  term  has  passed  in  which  the  judgment  was 
rendered.  In  Sherwood  v.  Mohler^  14  Md.  565,  it  was  said: 
''And  apart  from  surprise,  fraud,  or  deceit,  the  motion  [to 
strike  out]  was  too  late;  it  was  not  made  until  nearly  tho 
lapse  of  a  year  after  the  judgment  of  condemnation  was  ren- 
dered; when,  according  to  the  well-established  practice  of  this 
state,  it  should  have  been  made  during  the  term  at  which  the 
judgment  was  given."  The  appellee,  by  suggestion  in  this 
case,  states  ''  that  at  the  time  of  the  rendition  of  the  judgment 
in  the  above  cause,  and  at  the  time  of  the  execution  by  him  of 
the  promissory  notes,  which  are  the  causes  of  action,  upon 
which  the  said  judgment  was  rendered,  he  was  an  infieuit 
under  the  age  of  twenty-one  years,  having  been,  at  the  date  of 
the  rendition  of  said  judgment,  about  eighteen  years  old,  and 
that  said  judgment  was  rendered  by  confession  of  Joseph  IL 
Palmer,  esq.,  who  professed  to  act  as  the  attorney  of  the  said 
appellee  in  said  suit."  No  deceit,  fraud,  or  surprise,  is  allied, 
and  no  irregularity,  except  the  appearance  of  an  attorney  for 
him  whose  actual  authority  to  appear,  as  £ar  as  the  defendant's 
privity  and  consent  could  confer  such,  is  nowhere  denied. 

In  Oibb$  V.  Merrill,  8  Taunt.  807,  Chief  Justice  Mansfield 
says:  ''If  an  infant  forms  a  partnership  with  an  adult,  he 
holds  himself  forth  to  the  world  as  not  being  an  infimt;  he 
practices  a  fraud  on  the  world." 

A  judgment  against  an  infant  is  not  void,  but  vddabla. 
The  tendency  of  the  courts  is  rather  to  sustain  than  vacate 
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their  acts,  unless  they  are  cbTioosly  to  their  prejudioe:  Key  y. 
DaviSj  1  Md.  42;  RidgeUy  y.  CrondaU,  4  Id.  485;  Levering  y. 
At^^i^,  2  Md.  Ch.  81. 

The  judgment  records  of  the  state  are  the  highest  eyidences 
of  debt  known  to  the  law;  they  are  presumed  to  haye  been 
made  up  after  the  most  carefal  deliberation,  upon  trial  or 
hearing  of  both  parties.  To  permit  them  to  be  altered  or 
amended  without  the  most  solemn  forms  of  proceeding  would 
be  contrary  to  law  and  good  policy.  The  language  of  Dorsey, 
J.y  deliyering  the  opinion  of  the  court  in  Mwnmkwyeen  y.  Dot' 
eetty  2  Har.  &  G.  877,  a  case  stronger  in  circumstances  appeal- 
ing to  the  equitable  interference  of  the  court  than  the  present, 
is  as  conclusiye  on  principle  as  in  precedent,  yiz.:  ''Judgments 
at  law  are  not  lightly  to  be  interfered  with,  and  it  must  be  a 
case  infinitely  singer  than  the  present  to  induce  this  court 
to  sanction  the  striking  out  of  a  judgment  of  almost  eight 
years'  standing,  in  yirtue  of  which,  too,  in  due  course  of  law, 
another  judgment  hath  been  obtained  by  confession,  and  exe- 
cution leyied  thereunder."  See  also  Oreen  y.  JTamilton,  16  Md. 
826,  where  Mtmnihuyeen  y.  Dorsetty  eupray  is  cited  and  affirmed. 

In  deciding  upon  an  application  to  strike  out  a  judgment 
after  the  term  is  past,  for  any  of  the  reasons  mentioned  in  the 
act  of  1787,  the  court  acts  in  the  exercise  of  its  qucLsi  equitable 
powers,  and  will  therefore  properly  consider  all  the  facts  and 
circumstances  of  the  case,  and  require  that  the  party  making 
the  application  shall  appear  to  haye  acted  in  good  faith  and 
with  ordinary  diligence.  Relief  will  not  be  granted,  when  he 
has  knowingly  acquiesced  in  the  judgment  complained  of,  or 
has  been  guilty  of  laches  and  unreasonable  delay  in  seeking 
his  remedy.  In  this  case,  the  appellee,  according  to  his  own 
showing,  reached  his  majority  in  1845,  and  although  aware  of 
the  existence  of  the  judgment,  and  the  mode  in  which  it  was 
rendered,  made  no  objection  to  it,  and  took  no  step  to  ayoid  it 
until  1851. 

This  delay,  in  our  opinion,  amounted  to  laches  which  would 
depriye  the  appellee  of  the  relief  sought,  eyen  if  there  was  no 
objection  to  the  mode  of  proceeding,  and  the  irregularity 
alleged  could  be  taken  adyantage  of  by  summary  proceeding, 
on  motion,  under  the  act  of  1787. 

The  judgments  by  the  circuit  court  for  Frederick  county, 
imag  contrary  to  the  principles  and  precedents  aboye  cited, 
we  deem  the  same  erroneous  and  reyerse  them. 

Judgments  reyersed. 
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JuDonvT  THAT  HIS  BBXN  RxKBSRXD  Sbtk&al  TxBiis  anterior  to  anj 
action  for  relief  against  it  onght  not  to  be  distorbed.    ^Diis  pimetioe  haa 
long  well  settled:  Sarlonis  v.  Fireman*9  Itu.  Co,^  45  Md.  245;  Pmi  ▼. 
35  Id.  236»  citing  the  principal  case.    Laches  are  always  fatal  in  sndi 
Pott  v.  Bowen,  35  Id.  236,  citing  the  principal  case. 

Effbct  of  Notiob  on  GARHiaHn  Pboobb.— In  T%erwm  t.  Hammomi^  41 
Md.  554,  555,  the  principal  case  is  cited  and  distingnishiwl  from  the  caaa 
under  ooiuidBratiaDt  and  is  cited  to  this  point  in  Joknmm  t.  Lemmomf  37  Id. 
146. 

Piowm  TO  8r  jjodm  Jvoomemtb  lor  fraad,  sozprise^  or  izrofnlarity  is  m 
eommon-law  power  incident  to  oonrts  of  record;  it  may  be  exercised  after  ths 
term  haa  passed  in  which  the  judgment  was  rendered:  Taylor  ▼.  SmdaUf  S4 
Md.  41,  citing  the  principal  caae. 

Wbit  or  Bbbok  Cokax  Nobis  n  hot  Writ  of  Bight,  bat  is  issned  im 
the  discretion  of  the  court.  A  refusal  of  the  lower  court  to  grant  it  cannot 
be  revised  on  appeaL  It  is  granted  upon  affidavit  showing  thai  an  error 
exists  in  fact,  which  will  destroy  pUintifTs  right  of  action:  7\fler  v.  Aforri^ 
34  Am.  Dec  896. 

Writ  of  Error  Coram  Nobis  is  Proprr  Bxhxbt  to  enable  a  party 
against  whom  a  judgment  haa  been  taken  on  motion  and  without  notice,  to 
be  relieved  in  the  same  court  by  showing  error  of  facts:  Note  to  Tpler  ▼• 
Morris,  84  Am.  Dec.  8M. 


Mayor  and  City  Council  op  Baltimore  v.  Porter. 

[18  Mabtuotd,  284.] 

Whxrr  Power  is  CoNFxmEtXD  upon  Publio  Oitigers  by  legislative  enact- 
ment, such  power  can  be  executed  by  them  only  in  the  way  directed  by 
the  law,  and  unless  the  law  granting  the  power  is  strictly  complied  with, 
the  acts  of  the  officers  are  void. 

Crrr  ComroiL  oah  only  Exroutb  Power  conferred  upon  it  by  statute  in 
the  way  in  which  all  its  powers  are  executed,  by  adopting  an  ordinanno 
for  that  purpose,  prescribing  the  officer  by  whom,  and  the  manner  in 
which,  the  objects  of  the  law  should  be  accomplished. 

Ordinanob  Passed  bt  Citt  Council,  ratifying  or  confirming  an  act  of  aa 
officer  after  it  has  been  performed  by  him  under  a  law  which  provided 
that  the  city  council  should  provide  for  the  execution  of  the  act  whick 
was  performed  by  the  officer,  is  void,  and  cannot  give  vitality  to  such 
act;  being  performed  without  authority,  it  is  not  binding,  and  cannot  bo 
made  binding  by  the  city  council  afterwards. 

Dootrike  or  Ebtofpbl  dobs  not  Apply  in  cases  where  an  owner  of  land 
has  petitioned  to  have  a  highway,  upon  which  his  land  fronts,  graded, 
and  haa  presented  such  petition  to  an  officer  who  proceeds  upon  the  peti- 
tion without  authority  of  law,  and  levies  a  tax,  etc.,  upon  the  land  for 
the  purposes  of  the  grading.  In  such  a  case,  the  petitioner  is  not  estopped 
from  enjoining  an  illegal  sale  of  his  property  to  pay  said  tax. 
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Ir  Law  Bblatdto  to  Lbvt  of  Tax  is  not  strieUj  panmed  by  the  offioen^ 
the  tax  win  bo  Toid,  and  oannot  be  enf oroed  by  a  salo  of  the  propor^ 
npon  whioh  H  it  leriad  and  aHeaaod. 

OOUBT  OF  ChANOIET  HAS  POWXR  TO  PBXTIHT  OmOlE  IBOM  DODfO  AOT  HOT 

Autbobubd  bt  Law. 

Ths  facts  are  stated  in  the  opinum. 

O.  L.  Dulany^H.  R.  Dulany^J.  M.  OampbeU^  Q.  W.  WUUamBj 
O.  Harwitty  and  C  YeUott^  for  the  appellants. 

W.  F.  Frieh^  O.  H.  PiiU^  and  0.  O.  Maundy  for  the  appellees. 

By  Courts  Ooldbbobouqh,  J.  For  several  years  prior  to  the 
incidents  which  induced  the  controversy  in  this  case,  the  city 
of  Baltimore  was  blessed  with  a  prosperity  strikingly  illus- 
trated by  its  material  expansion.  The  waste  places  within 
her  jurisdiction  were,  day  by  day,  disappearing  under  the  ad* 
vance  of  this  expansion.  Her  highways  were  being  extended, 
and  were  afiTording  uninterrupted  intercourse  to  her  citizens 
from  one  extemity  of  the  city  to  the  other.  This  state  of  pros- 
perity b^at  a  corresponding  public  feeling,  from  which,  in 
1852,  arose  the  determination  to  lay  out  and  establish  an  ave- 
nue one  hundred  feet  wide  on  the  confines  of  the  city,  to  be 
denomitated  the  North  avenue.  In  that  year,  certain  real 
estate  was  condemned,  to  form  the  bed  of  this  improvement, 
between  Pennsylvania  and  York  avenues,  under  an  ordinance 
of  the  corporate  authorities,  by  which  it  was  declared  that  the 
opening  and  condemnation  of  North  avenue,  as  a  public  high- 
way, would  be  a  great  public  improvement  and  result  advan- 
tageously to  the  community.  Though  the  bed  of  the  avenue 
had  been  condemned  for  several  years  as  a  public  highway,  it 
continued  useless  for  that  purpose  for  want  of  authority  to 
grade  it  It  became,  therefore,  necessary  to  obtain  the  passage 
of  a  law,  under  the  provisions  of  which  it  could  be  made  prac- 
tically useful  as  a  great  public  convenience.  And  for  this 
purpose  the  act  of  1866,  chapter  164,  was  passed.  After  the 
passage  of  that  act,  a  number  of  the  proprietors  of  land  lying 
upon  the  avenue,  representing  themselves  to  be  ^'the  owners 
of  a  majority  of  front  feet,''  made  application  to  the  city  com- 
missioner to  have  the  same  graded.  Upon  this  application, 
the  city  commissioner  went  on  to  have  the  work  done,  and 
assessed  upon  the  property  a  tax  to  pay  the  cost  and  expense 
of  the  grading,  making  such  assessment  upon  all  the  adjoin- 
ing property  equally,  according  to  the  number  of  front  feet,  in 
the  same  manner  as  in  the  ordinary  case  of  a  street  lying 
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wholly  within  the  limits  and  jurisdiction  of  the  citjr,  and 
without  making  any  ascertainment  of  damage  to  the  ownerii 
or  any  of  them.  He  then  proceeded  to  place  the  tax  list  in 
the  Hands  of  the  collector,  who  advertised  the  property  of  the 
appellee  for  sale,  on  account  of  its  non-payment. 

An  injunction  was  granted  by  the  circuit  oourt|  at  the  in- 
stance of  the  appellee,  to  prevent  the  sale,  and  this  appeal 
was  taken  from  the  order  of  the  second  of  June,  1860,  continu- 
ing the  injunction. 

A  great  deal  of  evidence  was  taken  in  the  case  upon  the 
disputed  question  whether  the  application,  for  the  grading  of 
the  avenue,  had  been  signed  by  persons  owning  a  majority  of 
the  feet  fronting  thereon,  as  required  by  law,  and  also  for  the 
purpose  of  showing  the  manner  in  which  the  work  of  grading 
had  been  done,  and  the  consequent  damage  and  injury  aUeged 
to  have  been  suffered  by  many  of  the  adjoining  proprietors* 

But  in  disposing  of  the  present  appeal,  it  is  quite  unneces- 
sary to  decide  upon  those  questions,  or  to  pass  upon  the  various 
exceptions  to  the  evidence  presented  in  the  record.  The  affirm- 
ance of  the  action  of  the  circuit  court  may  be  properly  rested 
on  the  broad  ground  that  the  city  commissioner  had  no  legal 
power  or  authority  to  cause  North  avenue  to  be  graded,  and 
that  all  his  proceedings  in  the  premises  were  coram  fumjudie$ 
and  void.  This  conclusion  is  based  on  the  construction  of  the 
act  of  1856,  chapter  164. 

By  reference  to  the  pre-existing  laws  and  ordinances,  it  will 
be  seen  that  the  two  systems  for  opening  and  condemning 
streets,  and  for  grading  and  paving  them,  are  essentially  dif* 
ferent  from  each  other;  they  are  provided  for  by  difierent  lawp 
and  ordinances,  executed  by  different  officers,  and  governed  by 
different  rules  and  regulations. 

This  will  plainly  appear  by  reference  to  the  revised  ordi- 
nances  of  1850,  numbers  15  and  17,  and  the  acts  of  assembly 
under  which  they  were  respectively  adopted.  In  pausing  tlM 
act  of  1866,  chapter  164,  the  legislature  seems  to  have  blended 
the  two  systems;  and  hence  some  difficulty  has  arisen  in  giv- 
ing such  construction  to  that  act  as  will  make  all  its  provisions 
harmonize  with  each  other.  In  its  titie,  it  is  declared  to  be 
supplementary  to  the  act  of  1838,  chapter  226,  which  relates 
to  opening  and  condemning  streets.  In  its  first  section  it 
contains,  like  the  act  of  1838,  provisions  for  ascertaining  the 
damages  as  well  as  the  benefits  which  will  be  caused  to  the 
owners  of  adjoining  lands  by  the  grading,  and  requires,  as  a 
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pidiminaiy  to  any  proceeding  under  the  law,  that  the  mayor 
and  city  council  shall  determine  the  proposed  work  to  be  con- 
sistent with  the  public  good.  And  the  fourth  section  provides 
that  an  appeal  shall  be  granted  to  the  owners  of  property, 
firom  the  assessments  of  benefit  and  damage  arising  from  the 
■grading  or  paving  of  the  avenue. 

In  these  respects,  the  law  is  very  similar,  in  its  provisions,  to 
the  act  of  1838,  and  wholly  unlike  the  existing  laws  and  ordi« 
nances  relating  to  the  grading  and  paving  of  streets  in  the  city 
of  Baltimore.  In  the  action  that  was  taken  by  the  city  com- 
missioner, those  provisions  of  the  law  were  wholly  disregarded, 
and  the  record  shows  that  he  proceeded  in  the  same  manner 
as  is  contemplated  by  ordinance  number  15  of  1850,  and  as  in 
the  ordinary  case  of  a  street  lying  in  the  city,  with  the  property 
adjoining  Uiereto,  on  both  sides,  within  the  city  jurisdiction. 
Inasmuch  as  the  property  adjoining  North  avenue,  on  one  side, 
lies  in  the  county  of  Baltimore,  it  was  not  competent  for  the 
mayor  and  city  council  to  make  any  assessment  on  such  prop- 
erty for  the  expense  of  grading  and  paving  it,  without  some 
further  legislation  on  the  subject;  hence  the  necessity  for  the 
act  of  1856. 

The  great  extent  and  cost  of  the  work,  the  irregularity  of 
the  surface  over  which  it  passes,  with  the  very  great  embank- 
ments and  excavations  required,  and  the  consequent  damage 
that  might  result  to  some  of  the  adjoining  property  from  the 
grading,  no  doubt  suggested  to  the  legislature  the  propriety  of 
making  difTerent  provisions  of  law  from  those  applicable  to 
the  ordinary  cases  of  grading  and  paving  a  street  lying  wholly 
within  the  limits  of  the  city.  However  that  may  be,  it  is 
sufiEicient  to  say,  that  independent  of  the  act  of  1856,  the 
city  authorities  possessed  no  power  to  grade  the  North  avenue. 

Their  powers  being  derived  under  that  act  alone,  within  its 
provisions  are  to  be  found  prescribed  the  rules  and  directions 
to  which  the  mayor  and  city  council  must  conform  in  execut- 
ing those  powers. 

It  was  not  a  case  to  which  the  ordinance  No.  15  of  1850  was 
at  all  applicable;  and  the  city  commissioner,  acting  under  that 
ordinancCi  possessed  no  jurisdiction  or  authority  to  act  in  the 
matter. 

The  power  is  conferred  by  the  act  on  the  mayor  and  city 

council,  and  could  be  executed  by  them  only  in  the  way  in 

which  all  their  powers  are  executed,  by  an  ordinance  adopted 

ioar  that  purpose,  prescribing  the  officer  by  whom  and  the  man- 
Ax.  Dia  Vol.  LXXIX— M 
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ner  in  which  the  objects  of  the  law  should  be  accomplished; 
and  providing  the  time  and  manner  in  which  an  appeal  ixnfjtA 
be  had  hj  the  parties  interested. 

Being  a  work  of  great  magnitude  and  expense,  involving 
not  only  private  interests,  but  also  of  public  concern,  the  act 
requires  that  the  mayor  and  city  council  shall  first  determine 
that  it  is  "  consistent  with  the  public  good." 

No  such  preliminary  determination  was  made,  nor  was  the 
application  addressed  to  them,  or  any  action  had  by  them 
upon  the  subject. 

Under  these  circumstances,  it  is  impossible  to  say  that  the 
action  of  the  city  commissioner  was  authorized  by  any  law  or 
ordinance,  without  which  the  payment  of  the  tax  assessed  by 
him  cannot  be  enforced  by  a  sale  of  the  appellee's  property. 

It  was  urged  that  as  the  appellee  signed  the  application 
(o  the  city  commissioner  for  grading  the  North  avenue,  ho 
should  be  precluded  from  taking  advantage  of  the  want  of 
authority  to  perform  the  duties  under  the  act  of  1856.  We  do 
not  think  that  this  proposition  is  tenable.  If  the  appellee  was 
ignorant  of  the  duties  of  the  commissioner,  and  signed  an 
application  which  it  was  not  lawful  for  that  officer  to  enter- 
tain, it  would  not  preclude  the  appellee  from  availing  himself 
of  the  nullity  of  the  subsequent  proceedings — certainly  it 
would  not  debar  him  from  interfering  to  stop  an  unlawful  sale 
of  his  property,  which  would  have  been  one  of  the  consequences 
of  the  act  of  the  commissioner. 

The  principle  of  estoppel  has  no  application  to  the  case.  The 
law  requires  the  application  of  the  owners  of  a  majority  of  the 
feet  of  property  fronting  on  the  avenue,  before  any  steps  can 
be  taken  by  the  corporation  to  have  it  graded;  but  because  the 
appellee  has  signed  such  an  application,  it  surely  cannot  be 
successfully  maintained  that  he  assented  that  the  work  should 
be  done  in  any  other  way  than  the  law  requires;  or,  if  he  had 
so  assented,  that  such  assent  could  confer  any  power  upon  the 
city  commissioner  not  possessed  by  him  under  the  laws  and 
ordinances  of  the  city. 

The  ordinance  afterwards  passed,  on  the  ninth  day  of  De- 
cember, 1859,  to  confirm  the  grading  of  North  avenue,  not 
being  authorized  by  any  law,  was  not  of  binding  force,  and  could 
not  have  the  effect  of  ratifjring  the  acts  of  the  city  commis- 
sioner, or  in  any  manner  change  the  rights  of  the  parties  liti- 
gant. 

In  the  argument  of  the- case,  the- question  of  jurisdiotion  was 
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argued  with  great  ability.  The  cotmsel  for  the  appellant  in- 
Bisted  that  a  court  of  chancery  has  no  jurisdiction  to  grant 
the  relief  asked  for  in  the  bill,  the  only  remedy  being  in  a 
court  of*  law,  by  an  appeal  from  the  proceedings  of  the  city 
commissioner,  under  the  act  of  1856,  or  by  certiorari;  and  the 
case  of  Methodist  Protestant  Church  v.  Mayor  and  City  CotmcU 
of  Baltimore^  6  Gill,  391  [48  Am.  Dec.  640],  was  referred  to  in 
support  of  this  position.  But  that  case  is  unlike  the  present. 
There  the  street  commissioners  were  acting  within  the  scope 
of  their  authority,  and  if  the  allegations  of  the  bill  were  true, 
the  acts  complained  of  were  but  irregularities,  subject  to  be 
reriewed  on  appeal  by  the  tribunal  appointed  by  law  for  that 
purpose.  Here  the  city  commissioner  acted  without  any  law- 
ful authority.  His  acts  are  not  merely  irregular,  but  void. 
In  Williamson  v.  Berry^  8  How.  543,  the  supreme  court  say: 
"The  rule  is,  that  where  a  limited  tribunal  takes  upon  itself 
to  exercise  a  jurisdiction  which  does  not  belong  to  it,  its  decis- 
ion amounts  to  nothing,  and  does  not  create  a  necessity  for  an 
appeal." 

The  principles  on  which  a  court  of  equity  interposes  by  in- 
junction to  arrest  the  illegal  proceedings  of  public  function- 
aries are  stated  by  Lord  Chancellor  Cottenham  in  Frewin  y. 
Lewis,  4  Myl.  &  C.  249,  18  Eng.  Ch.  249,  cited  with  approba- 
tion by  Mr.  Justice  Story,  in  2  Story's  Eq.  Jur.,  sec.  955  a. 
In  Holland  v.  Mayor  and  City  Council  of  ^Baltimorej  11  Md. 
186  [69  Am.  Dec.  195],  the  jurisdiction  of  the  court  of  chan- 
ceiy  was  maintained,  under  circumstances  and  upon  grounds 
which  completely  cover  this  case. 

Order  affirmed,  and  injunction  made  perpetual. 


Ik  the  case  of  Mayor  etc  ▼.  ffom^  26  Md.  199,  the  conrt,  on  page  204,  gives 
the  history  of  that  case,  hy  which  it  appears  that  it  arose  out  of  the  principal 
case,  and  the  Utter  case  is  commented  npon  and  approved  in  aU  particulars 
decided  therein.  After  the  decision  of  the  principal  case,  the  legislature 
passed  an  act  anthorizing  the  city  of  Baltimore  to  pay  for  the  work  done  in 
grading  North  avenue,  which  had  been  accepted  by  the  city,  and  to  borrow 
money  therefor,  and  to  levy  a  tax  for  its  repayment.  This  tax  was  to  be 
levied  npon  the  property  fronting  npon  the  avenue.  The  court,  upon  the 
matter  being  brought  before  it  on  a  contempt  proceeding,  held  the  law  to  be 
vnooostitaticnal,  and  enjoined  any  further  attempts  to  collect  said  tax.  The 
case  ol  Letter  v.  Mayor,  29  Id.  420,  arose  under  the  same  law  as  did  the  prin- 
oipal  case,  and  that  case  is  mentioned  therein  but  no  point  stated. 

In  the  case  of  Bom  v.  Mayor,  30  Md.  222,  a  case  arising  also  out  of  the 
gnMlSng  of  North  avenue,  the  principal  case  is  followed  and  approved  to  the 
point  tha*  the  grading  said  street  was  an  onlawfnl  and  nnanthoriied  aot| 
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be  fouDd  guilty.    The  defendant  was  found  guilty,  and  alleged 
exceptions. 

A,  R.  BrowUj  for  Ihe  defendant. 

PhiUipSj  attomey-generaly  for  the  commonwealth. 

By  Court,  Bigelow,  C.  J.  1.  Evidence  of  the  general  charac- 
ter of  the  females  for  chastity,  who  frequented  the  house,  was 
competent  proof  to  show  that  it  was  of  bad  repute:  Com- 
monwealth y.  Kimball,  7  Gray,  328.  It  was  the  general  char- 
acter or  reputation  of  these  persons  in  the  conmiunity  to  which 
the  witnesses  testified,  and  not  to  their  actual  knowledge  of 
their  personal  traits  or  conduct.  This  is  manifest  from  the 
fact  stated  in  the  exceptions,  that  the  witnesses  knew  nothing 
of  the  females  seen  in  the  house,  except  by  report. 

2.  It  does  not  appear  that  the  inquiry  concerning  the  char- 
acter of  these  females  was  extended  beyond  the  issue.  In  the 
absence  of  any  statement  in  the  exceptions  to  the  contrary,  it 
must  be  assumed  that  the  evidence  on  this  point  was  relevant 
and  material,  and  was  properly  confined  to  their  reputation  for 
chastity  and  good  behavior. 

3.  Evidence  that  there  was  no  noise  or  disturbance  of  the 
peace  in  the  house,  or  annoyance  to  the  persons  residing  in  the 
neighborhood,  was  wholly  immaterial.  It  did  not  tend  to 
meet  the  case  proved  by  the  government.  The  nuisance  con- 
sisted in  keeping  a  house  where  wicked  and  dissolute  people 
resorted,  to  the  injury  of  good  morals,  and  to  the  evil  example 
pf  others:  Commonwealth  v.  KimbaUj  7  Gray,  330. 

4.  The  instructions  to  the  jury  were  correct.  If  the  defend- 
ant aided  and  assisted  others  in  committing  the  ofiense  charged 
in  the  indictment,  he  was  equally  guilty,  in  the  eye  of  the  law, 
with  those  who  actually  hired  and  controlled  the  house.  In 
misdemeanors,  all  who  participate  in  the  criminal  act  are 
deemed  to  be  principals. 

Exceptions  overruled. 

Etidencb  07  Gknebal  Bad  Cbakaotkr  ov  Lnuni  or  Houbb  ia  compe- 
tent to  prove  house  to  be  house  of  ill-fame:  State  ▼.  Hand,  71  Am.  Dea  453; 
note  454. 

Ix  MlBDIMBAKOBS  THKBB  ABX  No  DSOBSBS,  AND  No  Dlflri'lUCTIOy  BETWUV 

PaiNOiPALS  AiTD  AooBHSARiiw  before  the  fact,  but  all  who  participate  in  the 
commission  of  the  offense  aie  principals,  and  may  be  charged  in  the  indict- 
ment as  such:  CommonweaUh  v.  Wallaee,  108  Mass.  14;  Commomoealih  ▼.  />ois- 
Ihg,  114  Id.  260;  United  Statee  ▼.  Bayer,  13  Nat.  Bank.  Reg.  402,  citiii(  ths 
principal  case;  see  note  to  StaU  ▼.  HUdreth,  61  Am.  Deo.  37fi. 
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Fletoheb  V.  Boston  and  Maine  Bailboad. 

11  Allbit,  ft.] 
AXSWKBS  OW  WITRE88  MaDB  upon  CBOeS-XXAMZNATION  AS  TO  Ck>LLATSRAl 

Mattkbs  ai«  ooncliisiTe,  and  he  cannot  be  contradicted,  and  if  evidence 
be  admitted  for  this  pnrpoee,  a  new  trial  may  be  granted. 

€?fe089-EXiJfINATI0N  OF  AORNT  OF  DkFENBAHT  AH  TO  AOIS  AND  DSCLAHATIOII 

which  there  was  no  proof  he  had  authority  to  make  relates  to  collateral 
matters,  and  the  answers  of  the  witness  are  therefore  conclusive  upon  the 
plaintiflL 

It  n  Imxatxbial  to  Whom  Train  Causing  iNJimr  Belongs  if  it  was  in 
the  care  of  the  defendants'  aervants,  subject  to  their  exclusive  direction 
and  oontrfd  at  the  time  of  the  accident 

Bailboad  Company  is  not  Liable  fob  Injukt  Caused  bt  Collision  wttb 
Fbxioht-cab  of  Another  Company  which  the  plaintiff  was  loading,  and 
which  for  the  purpose  of  being  loaded  was  placed  by  such  other  company 
upon  a  side-track  of  the  defendants,  which  was  in  constant  use  by  other 
roads,  if  such  other  company  failed  to  use  reasonable  care  that  no  col- 
lision should  take  place  with  the  freight-car. 

Railroad  Company  is  not  Liable  for  Injury  Caused  by  Collision 
which  resulted  from  the  negligence  of  another  company  which  in  oon- 
nection  with  the  defendants  made  use  of  the  defendants'  track  under  a 
lease  from  the  def endants,  and  ran  trains  on  its  own  account  over  the 
track. 

Term  '* Ordinary  Care"  has  Belation  to  Situation  of  Parties  and 
business  in  which  they  are  engaged,  and  varies  according  to  the  exigencies 
which  require  vigilance  and  attention  conforming  in  amount  and  degree 
to  the  particular  circumstances  under  which  they  are  to  be  exerted. 

ToBT  for  personal  injuries  caused  to  plaintiff  by  a  train 
being  driven  violently  against  a  freight-car  which  the  plaintiff 
was  loading,  and  which  was  standing  upon  the  defendants' 
track.  The  accident  occurred  at  the  defendants'  depot  at 
Lawrence.  About  two  miles  from  this  depot  was  the  terminus 
of  the  Essex  railroad,  which  was  permitted  to  run  its  cars  into 
Lawrence  over  the  defendants'  track.  The  plaintiff,  desiring 
to  send  some  freight  over  the  Essex  railroad,  applied  to  the 
company's  agent  in  Lawrence,  who  informed  him  that  the 
company  had  a  car  at  Lawrence  which  he  could  have.  Upon 
application  by  the  Essex  company's  agent  at  the  defendants' 
freight-office,  this  car  was  brought  from  where  it  was  standing 
down  to  the  defendants'  depot  upon  a  track  called  the  '^  east 
side-track,"  and  the  plaintiff  was  loading  the  car,  which  was  a 
elose  car,  and  was  inside  the  same  and  out  of  sight  of  any  one 
upon  an  approaching  train,  when  a  train  was  backed  upon  this 
side-track,  and  colliding  with  the  car,  caused  the  injuries  com- 
plained of.  There  was  no  evidence  of  any  provisions  mad  e,  either 
by  the  Essex  company  or  the  plaintiff,  to  guard  against  an  acci- 
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dent.    The  defendants  contended  that  the  collision  happened 
upon  a  track  leased  to  the  Concord  Railroad  Company,  and 
that  the  train  causing  the  collision  did  not  belong  to  Uie  de- 
fendants, and  that  they  had  no  control  over  it,  and  they  intro- 
duced  a  contract  between  the  Concord  Railroad  Company  and 
themselves,  leasing  to  the  former  the  Methuen  Branch  Railroad, 
upon  which  the  accident  occurred,  and  which  belonged  to  the 
defendants,  together  with  the  joint  use  of  the  side-tracks  for 
specified  purposes.    It  was  stipulated  in  this  agreement  thai 
the  Concord  Railroad  Company  should  deliver  its  down  freight 
at  Lawrence  on  side-tracks,  and  that  the  defendants  should  re- 
ceive such  freight,  and  do  the  necessary  shifting  and  arranging 
of  cars.    There  was  evidence  tending  to  show  that  the  coUid- 
ing  train  belonged  to  the  Concord  Railroad  Company,  and  wa» 
switched  off  and  backed  upon  the  ''east  side-track"  while 
under  the  charge  of  the  engineer  and  conductor  of  the  train^ 
and  that  the  collision  occurred  while  the  train  was  thus  con* 
trolled,  and  that  the  defendants  never  assumed  any  authority 
over  such  trains  until  they  were  placed  upon  side-tracks  by  their . 
conductors.    The  objection  of  the  defendants  that  the  plaintiflT 
could  not  recover  under  the  allegations  of  his  declaration,  that 
the  injury  was  caused  by  the  cars  and  engine  of  the  defendants, 
since  there  was  no  evidence  that  the  defendants  owned  the  cars 
or  engine  which  collided  with  the  freight-car,  was  overruled. 
The  court  charged  as  follows:  If  the  car  of  the  Essex  Railroad 
Company  was  placed  on  this  side-track  by  the  permission  of 
the  defendants,  as  a  favor  to  the  station  agent  of  the  Essex 
company  or  to  the  plaintiff,  who  was  about  to  load  a  car  of 
the  Essex  company,  to  transport  his  merchandise  on  the  Essex 
road,  and  the  defendants  had  no  interest  therein,  but  it  waa 
allowed  by  the  agent  of  the  defendants  upon  the  request  of  the 
agent  of  liie  Essex  company,  or  of  the  plaintiff,  the  rule  of  law 
as  to  the  liability  would  be  this:    1.  As  to  the  defendants: 
the  defendants  are  responsible  for  any  injury  occasioned  by 
the  acts  of  their  servants  which  might  cause  such  injury,  if  the 
same  occurred  through  want  of  proper  care  and  prudence  on 
{heir  part;  that  if  the  train  bjr  which  the  injury  was  caused 
was  in  the  care  of  the  servants  of  the  defendants,  subject  te 
their  exclusive  direction  and  control  at  the  time  of  the  acci- 
dent, then  it  is  immaterial  who  in  fact  were  the  owners  of  the 
engine  and  cars  constituting  said  train;  2.  As  to  the  Essex 
company:  if  the  injury  to  the  plaintiff  residted  from  the  neg* 
ligence  of  the  agents  of  the  Essex  company,  the  defendant* 
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are  not  responsible;  that  if  the  Essex  company  elected  to 
place  its  car  which  was  to  be  loaded  hj  the  plahitiff  upon  a 
fide-track  which  was  in  constant  use  by  other  roads,  the  Essex 
comiMiny  was  bound  to  use  reasonable  care  that  no  collision 
should  take  place  in  reference  to  such  car;  and  that  if  the 
plaintiff  received  the  injury  while  engaged  in  loading  the  car, 
and  there  was  a  want  of  proper  care  on  the  part  of  the  Essex 
company,  and  in  respect  to  the  same,  the  plaintiff  cannot 
reooyer;  8.  If  the  injury  resulted  from  the  negligence  of 
another  railroad  company  which  had  a  lease  of  the  railroad, 
and  which  was  running  on  its  own  account,  and  which,  in  con- 
nection with  the  defendants,  made  use  of  the  tracks  at  this 
place  under  a  privilege  secured  by  the  lease,  then  the  defend- 
ants  are  not  responsible  in  this  action;  4.  If  the  injury  hap- 
pened from  want  of  ordinary  care  and  prudence  on  the  part 
of  the  plaintiff  in  his  manner  of  using  the  privilege,  as  the 
plaintiff  was  bound  to  use  ordinary  care  and  diligence  in  the 
use  of  the  car,  and  in  avoiding  a  personal  exposure  to  injury, 
then  the  plaintiff  cannot  maintain  his  action.  The  facts  con- 
cerning the  question  of  the  admissibility  of  the  evidence  intro- 
duced to  contradict  the  testimony  of  the  witness  Hardy,  on 
cross-examination^  are  stated  in  the  opinion.  Verdict  was  for 
the  plaintiff,  and  the  defendants  alleged  exceptions. 

T.  WerUworih  and  N,  0,  White^  for  the  defendants. 
N.  W.  Harmony  for  the  plaintiff. 

By  Court,  Chapman,  J.  In  this  action,  the  plaintiff  alleges 
that  while  he  was  loading  a  certain  freight-car,  standing  on 
the  defendants'  track  in  Lawrence,  under  the  authority  and 
by  the  direction  of  the  defendants,  he  was  injured  by  reason 
of  a  freight  train  of  the  defendants  being  violently  driven 
against  the  car.  Daniel  Hardy,  the  station  agent,  was  called 
by  the  defendants  as  a  witness;  and  on  his  cross-examination 
testified  that  he  never  asked  the  plaintiff,  or  GU>wan,  the  plain- 
tiff's partner,  for  a  bill  of  the  damage  done  to  the  plaintiff; 
that  he  never  obtained  of  the  plaintiff,  or  his  partner,  more 
than  one  bill;  that  he  never  said  that  Clark,  who  was  a  clerk 
in  the  defendants'  freight-office,  and  was  on  the  train  that 
caused  the  collision,  was  going  away,  and  he  wanted  a  bill  of 
the  damage,  as  he  wished  to  take  the  amount  of  it  out  of  his 
wages,  or  make  him  pay  it;  that  he  had  no  recollection  of  more 
than  one  bill,  or  that  he  said  to  Gowan  he  would  send  a  second 
bill  to  Boston;  or  that  he  said  Clark  was  very  careless.    All  this 
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cross-examination  related  to  matters  not  admissible  in  evi- 
dence,  or  pertinent  to  the  case.  There  was  no  evidence  tend- 
ing to  show  that  he  had  authority  to  ask  for  a  bill  of  the 
damage,  or  to  call  on  Clark  for  payment,  or  to  make  admis- 
sions as  to  Clark's  carelessness.  And  if  he  had  been  an  agent, 
with  authority  to  manage  this  business,  his  admissions,  not 
connected  with  his  acts  as  agent,  would  be  inadmissible. 

It  is  well  settled  that  when  a  witness  is  cross-examined  as 
to  collateral  matters,  his  answers  are  conclusive,  and  he  can- 
not be  contradicted.  The  authorities  are  numerous;  and  it  is 
sufficient  to  refer  to  Commonwealth  v.  Cain,  14  Oray,  7,  and 
the  authorities  there  cited.  Gowan's  deposition  was  admitted 
to  discredit  Hardy.  He  deposed  that  Hardy  did  request  him 
to  make  out  a  bill  of  the  damage  and  hand  it  in,  and  he  would 
send  it  to  Boston  to  see  if  it  would  be  allowed;  also  that  he  said 
Clark  was  very  careless  in  the  matter;  also  that  he  said  Growan 
had  better  go  to  Boston  and  see  the  parties  there,  and  gave 
Gowan  their  names;  also  that  Hardy  afterwards  called  on  him 
for  another  bill  of  the  damages,  as  Clark  was  going  away,  and 
he  wanted  him  to  pay  it.  This  testimony,  which  we  understand 
was  admitted  with  much  hesitation  and  doubt,  appears,  on 
careful  consideration,  to  be  inadmissible,  for  the  reasons  above 
stated;  it  could  not  fail  to  influence  the  jury,  and  therefore 
the  verdict  must  be  set  aside,  and  a  new  trial  granted. 

As  a  new  trial  must  be  had,  it  is  proper  to  express  an  opin- 
ion upon  some  other  points  that  have  been  argued. 

1.  The  defendants  contend  that  the  court  erred  in  ruling 
that  it  was  immaterial  to  whom  the  train  belonged.  But  tak- 
ing the  whole  ruling  together,  it  is  clearly  right.  The  ruling 
is,  that  "if  the  train  by  which  the  injury  was  caused  was  in 
the  care  of  the  defendants'  servants,  subject  to  their  exclusive 
direction  and  control  at  the  time  of  the  accident,"  then  it  is 
immaterial  who  in  fact  were  the  owners  of  the  engine  and  cars 
constituting  the  train.  This  must  be  so;  for  if  a  wrong  was 
done,  it  was  by  those  who  had  the  exclusive  direction  and  con- 
trol of  the  train  at  the  time,  and  by  no  others. 

2.  The  fourth  instruction  to  the  jury,  as  to  the  use  of  ordi- 
nary care,  is  objected  to.  It  is  contended  that  the  plaintiff, 
being  in  a  dangerous  situation,  should  have  used  extraordinary 
care,  and  that  the  jury  should  have  been  instructed  upon  the 
evidence  as  matter  of  law  that  he  did  not  use  due  care. 

But  the  court  are  of  opinion  that  the  instruction  was  correct 
'*  Ordinary  care"  is  a  term  that  has  relation  to  the  situation 
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of  parties  and  the  business  in  which  they  are  engaged.  It  is 
nsed  here  as  synonymous  with  the  term  '^  reasonable  care  "  as 
used  by  the  courts  in  England.  *'  Care  and  diligence  should 
vary  according  to  the  exigencies  which  require  vigilance  and 
attention,  conforming  in  amount  and  degree  to  the  particular 
circumstances  under  which  they  are  to  be  exerted:"  IloUy  ▼• 
Boston  Gaa  Light  Co.,  8  Gray,  131  [69  Am.  Dec.  233]. 

There  are  cases  where,  there  being  no  facts  in  dispute,  ordi- 
nary care  becomes  a  question  of  law;  but  this  does  not  seem 
to  be  such  a  case.  If  the  track  where  the  plaintiff  was  load- 
ing his  marble  was  one  that  was  exclusively  used  for  loading 
cars,  then  no  care  would  seem  to  be  required  on  his  part  to 
avoid  collisions;  but  if  it  was  one  on  which  trains  were  depos* 
ited  on  their  arrival,  or  used  for  shifting  cars  and  making  up 
trains,  and  if  in  doing  such  business  it  is  customary  and  pru- 
dent to  run  a  train  against  a  car  that  happens  to  be  standing 
on  the  track  and  push  it  out  of  the  way,  then  ordinary  care 
would  require  a  person  who  should  go  into  such  a  car  thus 
exposed  to  be  moved,  and  who  should  there  engage  in  a  busi- 
ness that  would  place  him  in  danger  if  the  car  were  moved, 
to  make  some  reasonable  provision  for  his  safety,  such  as 
would  be  adapted  to  the  circumstances.  So  far  as  the  report 
states  the  case,  it  tends  to  show  that  the  plaintiff  exposed 
himself  to  danger  without  using  any  precaution.  But  the  evi- 
dence is  not  fully  reported.  Enough  appears,  however,  to 
show  that  the  question  of  ordinary  care  depends  upon  many 
facts  of  a  complicated  character,  and  that  the  question  should 
be  lefL  to  the  jury  under  instructions.  The  court  are  of  opinion 
that  each  of  the  four  instructions  given  to  the  jury  was  cor- 
net. 

r 

Exceptions  sustained. 

AirSWXRS  IB  TO  IbKELKTAST  MATnEBS  BUOITXD  ON    OBOeS-KZAMINATIOB 

mn  concla8ive»  and  cazmot  b«  contradioted:  C(mib§  r.  Winekuter,  75  Am.  Deo. 
S03t  and  note  207.  A  witness  cannot  be  erofls-examined  aa  to  any  fact  which 
is  collateral  and  irrelevant  to  the  issae,  merely  for  the  purpose  of  contradict- 
ing him  by  other  evidence:  Kaier  ▼.  BuOden^  In».  Co,,  120  Mass.  836,  citing 
the  principal  caae. 

Whether  Dub  Cabs  has  bxbn  Ezxbgisxz»p  ob  Niolioenob  ExiaTB*  is 
ordinarily  a  qnestion  of  fact  at  common  law^  and  depends  often  npon  a  great 
variety  of  circamstanoes:  Sawyer  v.  Bouiem  Steamboat  Co.,  74  Am.  Dec.  463^ 
note  469;  note  to  Rtevu  v.  Delaware  etc  R.  R,  Co.,  72  Id.  721.  Ordinary  cars 
is  that  degree  of  care  which,  tinder  the  same  circamstanoes,  would  be  exer- 
daed  by  a  person  of  ordinary  prudence:  Swann  v.  Brown,  Id.  668,  note  670. 
Xha  words  "ordinary  care "  mean  reasonable  care,  or  due  care,  that  is,  waA 
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M  man  of  cwwnmnfn  pradanoe  lunallyazereiae  in  the  maaagoBMBi  of  tMr 
awn  oQQoanu;  and  what  is  reaaoaabla  or  dne  oare  dapenda  in  amy  mm  «a 
tlia  aabjaot-mattar  to  which  tha  cara  ia  to  ba  i^liad,  and  the  oiroamataBota 
attanding  that  aabjeot-mattar  at  tha  time  whan  the  care  ii  reqoired:  ^ttflaan 
T.  Seripimrt,  8  Allen,  6d6;  FaUoH  ▼.  Bo&Um,  Id.  89;  Cfmmmffkotm  ▼.  ffaO,  4  Id. 
S76^  citing  the  principal  caae. 

LuBnjTT  or  Railboadb  iob  ToBn  of  thxir  TjIbbim.— Thia  anbjact  ia 
tNated  in  the  note  to  Ohio  etc  JL  JL  Cfo.  y.  Dmbair^  71  Am.  Daa  S96-2ML 

Passknokr  Injubbd  bt  CoLuaiojd  Bjesultdio  ibom  CoNOumBSifT  Knu- 
OXNOX  or  Two  Railroad  Gompanibs  may  recorer  againit  both  or  eitlMrt 
Chapman  ▼.  New  Hewn  R.  R,  (7a,  75  Am.  Dec  344,  note  847}  (kidgnm  ▼• 
New  Tori  etc  R.  R.  Co.,  Id.  418,  note  419. 

RaHiBoad  CoMPAiTT  18  LiABLB  A3  PAasBNOBB  Cabbibb  when  cara  of  aaotiMr 
company  containing  paaaengen  are  traaaferred  to  its  road  attached  to  Ilia 
engine,  and  wholly  committed  to  the  mpenriaion  and  oontrol  of  its  agents  sad 
oonductors:  Schopham  v.  Boeton  etc  R»  R.  Co,,  65  Abl  Dec  41;  aae  Spragm 
▼.  Smith,  70  Id.  424,  note  429. 

Trustbbs  akd  Rbcbiybbs  Opbratino  Railboad  abb  Liablb  as  CCfMMOm 
jDABRncBa:  Sprague  r.  Smith,  70  Am.  Dec  424,  note  429.  Iha  prindpal  cMa 
ia  cited  to  the  point  that  a  railroad  company  is  not  liable  for  an  injnry  is—It" 
Ing  from  a  cdUision  when  its  train  was  at  the  time  nndar  the  oontrol  of  a 
reoeiyer  appointed  by  the  oonrti  and  his  serrants  and  agents:  Ohio  etc  IE.  JL 
Ox  ▼.  Doric  23  Ind.  557. 


Spabhawk  v.  City  of  Salbm. 

fl  AiiLBK.  Ml] 

Cttw  n  «0T  Liablb  iob  Injubt  Hafpbnino  lo  Tbatblbb  wfalla  straying 

outside  of  sn  nnf enoed  highway,  when  the  whole  highway^  and  the  laai 

adjoining  it,  are  safe  and  oonrenient  to  travel  npon. 
drr  n  not  Bound  to  Fbncb  Hiohwat  Mbbblt  to  Pbbtbnt  Tbatsub» 

from  atraying  out  of  highway,  whan  there  ia  no  unsafe  pLaoa  imwwwtiat^y 

oontigaons  to  the  way. 

ToBT  for  injury  firom  alleged  defective  highway,  the  alleged 
defect  being  the  absence  of  a  fence.  The  highway  in  qaestioa 
was  one  which  the  defendant  was  bonnd  to  keep  in  repair.  It 
passed  the  land  of  the  Essex  Railroad  Company,  and  a  station 
of  this  company  was  situated  forty  feet  from  the  limits  of  th» 
highway.  Between  the  station  and  the  highway  the  sur£ao» 
of  land  was  smooth  and  even,  and  was  not  separated  from  the 
street  by  a  fence  for  a  part  of  the  way.  There  was  an  embank* 
ment  at  one  end  of  the  station,  and  the  plaintiff's  agent,  whil*' 
driving  the  plaintiff's  horse  and  carriage  over  this  street  m 
the  evening,  drove  outside  the  line  of  the  street,  opposite  ib» 
station,  upon  and  across  the  land  of  the  railroad  company,  and 
down  the  embankment,  thus  causing  the  injury  in  question. 
Upon  these  fietcts,  the  defendant  requested  the  court  to  chaif^ 
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that  there  was  no  defect  in  the  highway  for  which  the  city  was 
liable.  This  request  was  refused,  and  the  verdict  being  for  the 
plaintiff,  the  defendant  alleged  exceptions. 

W.  C.  Endicoiti  for  the  defendant. 

J.  C.  Perkins  and  E.  W.  Kimballj  for  the  plaintiff. 

By  Conrty  Chapman^  J.  It  appears  that  the  highway  in 
question  was  safe  and  convenient  for  travelers  throughout  its 
entire  width;  and  the  land  adjoining  it  was  also  safe  and  conve- 
nient to  travel  upon.  After  getting  entirely  outside  the  highway 
in  safety,  the  traveler  must  proceed  still  farther  in  order  to  reach 
a  dangerous  place.  If  he  reached  that  place  and  was  injured, 
the  want  of  a  railing  was  remotely,  and  not  immediately,  con- 
nected with  the  injury.  If  cities  and  towns  are  hound  to  pro- 
tect travelers  against  such  dangers,  by  erecting  railings  to 
prevent  them  from  straying  out  of  the  highway,  it  is  difficult 
to  see  the  limit  of  their  liability.  In  passing  over  an  unfenced 
plain  in  the  night-time,  the  ^aveler  might  stray  away  from 
the  road  to  a  great  distance,  at  the  risk  of  the  town,  unless 
they  fenced  in  their  whole  highway.  Or  he  might,  by  mis- 
take, enter  a  private  way,  or  an  open  space,  such  as  is  often  left 
about  a  farm-house;  or  a  large  public  common,  or  an  unfenced 
forest,  and  hold  the  town  responsible  for  any  injury  he  might 
receive  there,  because  they  had  not  fenced  against  the  private 
way,  or  open  space,  or  common,  or  forest  Indeed,  they  would 
be  liable  to  him  for  any  injury  he  might  receive  from  coming 
in  collision  with  any  building  or  structure,  in  the  city  by  stray- 
ing beyond  the  limits  of  a  street  in  the  dark,  unless  they  pro- 
vided railings  along  all  their  public  streets. 

But  none  of  the  cases  cited  sanction  the  doctrine  that  rail- 
ings are  necessary  merely  to  prevent  travelers  from  stray- 
ing out  of  the  highway,  when  there  is  no  unsafe  place  immedi- 
ately contiguous  to  the  way.  On  the  contrary,  these  cases 
require  the  party  to  show  that  the  defect  which  caused  the 
injury  existed  either  in  the  highway,  or  so  immediately  con- 
tiguous to  it  as  to  make  it  dangerous  to  travel  on  the  highway 
itself:  Snow  v.  Adams^  1  Gush.  443;  Palmer  v.  Andover^  2  Id. 
€00;  Coggetoell  v.  Lexingtanj  4  Id.  307;  Collins  v.  DoTcheeter^  6 
Id-  396;  ISuOe  v.  Holyohe^  6  Gray,  447;  Hay  den  v.  Attleboroughy 
7  Id.  338.  By  statute,  the  highway  must  be  made  safe  and 
convenient  for  travelers;  and  where,  in  traveling  near  the  edge 
of  the  way,  there  is  danger  of  being  precipitated  down  an  em- 
bankment, or  into  an  excavation,  or  into  water,  a  railing  is 
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neceesaiy  to  make  traveling  on  the  highway  safe.  Without  it^ 
there  would  be  immediate  danger.  It  is  for  this  reason  thai 
an  action  is  given  for  want  of  sufficient  railing,  as  well  as  for 
defect,  or  want  of  repair. 

The  danger  in  the  present  case  arose  from  the  darkness;  and 
if  there  had  been  a  railing,  the  plaintiff's  carriage  might  have 
been  driven  against  it  But  the  city  was  not  under  obligation 
to  furnish  a  light. 

If  the  want  of  a  railing  at  this  place  were  a  defect,  the  city 
would  be  liable  to  an  indictment  for  neglecting  to  place  one 
there.  But  it  cannot  be  that  cities  are  liable  to  indictment  for 
neglecting  to  place  a  railing  in  front  of  every  smooth  and 
level  space  adjoining  their  streets  which  the  owner  may  leave 
unfenced.  Such  a  railing  would  generally  be  an  obstruction 
to  the  beneficial  use  of  the  streets,  and  would  more  frequently 
create  danger  than  prevent  it. 

Exceptions  sustained. 

Ltabilitt  07  Indiyiduals  OB  Towns  job  Ivjubob  ibom  Ezoavatvojh 

AT  BOAI>Sn>B,  BT  RXASON  OF  FaH^UBB  TO  MAIKTAX2r  FeNCBS  OB  QnABDS.— 

The  owner  of  land  adjoining  »  highway  la  bound  to  ose  ordinary  care  in 
maintaining  hia  own  premiaea  in  auch  a  condition  that  peraona  lawfully  naing 
the  highway  may  do  so  with  aafety.  And  if  he  makea  excavationa  on  hia 
own  land  ao  near  a  highway  that  travelera  thereon  accidentally  alipping  fall 
into  them,  he  ia  liable  for  the  injury  thua  anatained:  Shearman  ft  Redfield 
on  Negligence,  aeo.  359;  Whittaker'a  Smith  on  Negligence,  66;  Vote  v.  BSia, 
60  Barb.  364;  on  the  ground  that  such  excavationa  amount  to  a  public  nuiaaaoai 
The  excavation,  to  render  the  Und-owner  liable,  muat  be  one  ao  near  aa  to 
render  the  highway  unaafe  and  dangeroua  to  a  traveler  uaing  ordinary  care: 
Beck  V.  Carter,  68  N.  Y.  283.  In  Nanoieh  v.  Breed,  30  Conn.  636,  it  ia  aaid 
that  the  liability  doea  not  depend  ao  much  on  how  near  to  the  aidewalk  the 
excavation  ia,  but  on  the  queation  whether,  under  the  circumatancea,  it  ren- 
dered traveling  on  the  highway  dangeroua.  The  rule  ia  beat  atated  in  Hard* 
castle  V.  South  Tarkakire  B'y  Co.,  6  Hurlat.  k  N.  72,  where  the  court  aay: 
"  When  an  excavation  ia  made  adjoining  to  a  public  way  ao  that  a  peraoo 
walking  upon  it  might,  by  making  a  falae  atep,  or  being  affscted  with  anddea 
giddineaa,  or  in  the  caae  of  a  horae  or  carriage  way,  mighty  by  the  andden 
atarting  of  a  horae,  be  thrown  into  the  excavation,  it  ia  roaaonable  that  the 
peraon  making  auch  excavation  ahould  be  liable  for  the  conaequenoea;  but 
when  the  excavation  ia  made  at  aome  diatance  from  the  way,  and  the  peraoo 
falling  into  it  would  be  a  treepaaaer  upon  the  defendant'a  land,  before  be 
reached  it,  the  caae  aeema  to  ua  to  be  different.  We  do  not  aee  ^lere  the 
liability  ia  to  atop.  A  man  getting  off  a  road  on  a  dark  night,  and  loaing  hia 
way,  may  wander  to  any  extent,  and  if  ^e  queation  be  for  the  jury,  no  one 
oould  teU  whether  he  waa  liable  for  the  oonaequencea  of  hia  act  upon  hia  own 
land  or  not.  We  think  that  the  proper  and  tme  teat  of  legal  liability  ia, 
whether  the  excavation  be  anbatantially  adjoining  the  way,  and  it  would  be 
reiy  dangeroua  if  it  were  otherwiao— if  in  every  oaae  it  waa  to  bo  left  aa  a 
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fact  to  tlia  jury  whether  the  excayatiaiD  wme  Bofficiently  near  to  the  highway 
to  be  daagmna." 

It  hae  been  held  that  the  fact  that  one  in  endeayoring  to  pan  along  the 
highway,  in  order  to  avoid  the  exeayation  or  obetraotionB  by  the  owner  ol 
the  land,  goee  on  the  excavated  land,  doei  not  of  itself  bar  hia  right  of  re- 
oovery  for  any  injury  enatained  thereby:  Vale  v.  BiUi,  60  Barb.  858. 

But  the  owner  of  land  ia  not  boond  to  take  precantiona  againat  injury  to 
pereona  atraying  from  the  highway,  however  innocently;  nor  ia  he  at  all  re- 
atricted  in  tiie  nae  of  hia  land,  except  ao  far  as  it  adjoina  the  highway;  nor  ia 
he  boond  to  fence  out  travelera;  nor  to  fence  excavations,  unless  they  are  ao 
near  the  road  aa  to  be  dangerona  to  persona  lawfully  uaing  it:  Shearman  ft 
Redfield  on  Negligence,  aec.  359;  JIounBeUv.  Smyth,  7  Com.  B.,  N.  S.,  729; 
AMf  V.  SotOh  Yorkshire  B.  <6  B.  D.  Co.,  3  Beat  ft  S.  244.  A  peraon  creating 
or  increasing  danger  by  excavating  near  a  highway  ia  not  abaolved  from  lia- 
bility becauae  of  a  atatntory  obligation  on  aome  one  elae  to  fence  the  highway, 
which  duty  haa  been  neglected:  WtUor  v.  Dunk,  4  Foet  ft  Fin.  298.  Aa  to  what 
haa  been  considered  near  to  the  highway,  ao  aa  to  render  the  adjoining  pro- 
prietor liable,  aee  the  following  caaea:  In  Homan  v.  Stanley,  66  Pa.  St.  G48,  and 
Bamee  v.  Ward,  9  Com.  B.  392,  the  defendant'a  cellar  waa  carried  to  the  lino 
of  the  highway,  and  left  unguarded,  and  he  waa  held  liable  for  injury  thereby 
to  a  paaaenger.  So  the  defendant  waa  held  liable  where  there  waa  an  un- 
goarded,  descending  roll-way  within  a  foot  of  the  aidewalk:  StraUon  v.  Staplet, 
60  He.  94;  where  there  waa  a  hoist-hole  fourteen  inchea  from  the  publio 
way  and  unfenced:  ffadley  v.  Taylor,  L.  R.  1  C.  P.  53;  an  excavation  within 
aeveral  feet  of  the  highway:  Norwich  v.  Breed,  30  Conn.  535;  or  from  aeven 
to  twelve  feet  from  the  highway:  Beck  v.  Carter,  68  N.  Y.  283;  an  excava- 
tion two  feet  two  inchea  from  the  aidewalk:  Vale  v.  BUee,  50  Barb.  518.  See 
alao  Haughty  v.  Hart,  62  Iowa,  96;  Toung  v.  Harvey,  16  Ind.  311.  In  HoW" 
land  V.  Vincent,  10  Met.  371,  however,  one  or  two  feet  from  the  highway  waa 
held  sufficient  to  protect  the  defendant  from  an  action.  But  in  Shearman  ft 
Redfield  on  Negligence,  aec.  505,  and  Whittaker'a  Smith  on  Negligence,  it  ia 
nid  that  the  caae  ia  doubtful  authority,  and  a  dedaion  which  it  would  be 
difficult  to  justify;  and  in  Vale  v.  BUbb,  50  Barb.  364,  the  same  remark  ia 
made  concerning  that  caae,  and  the  court  aay  that  "  on  examination,  it  will 
be  aeen  that  the  court  did  not  conaider  the  question  of  nuisance,  nor  was  the 
point  presented.** 

Bat  it  ia  held  that  an  excavation  made  within  twenty-four  feet  of  the  high- 
way need  not  be  guarded  or  separated  in  any  manner  from  the  road,  and 
that  one  who^  in  the  night,  atraya  into  the  excavation  without  any  fault  of 
hia  own,  cannot  recover  damagea:  Binke  v.  South  Torkahire  B'y  d:  R,  D.  Co., 
3  Beat  ft  S.  244^  And  ao  where  there  ia  a  pit  or  quarry  on  the  waate  some- 
where between  two  roads,  not  so  near  to  either  as  to  constitute  a  publio 
miiaanoe,  but  so  near  as  to  be  dangerous,  not  to  persons  passing  along  either 
of  the  publio  ways,  but  to  persons  who  might  accidentally  deviate  or  stray 
from  the  highway,  or  might  have  occasion  to  cross  the  waate  for  the  purpoae 
ol  paaaing  from  one  road  to  the  other,  no  right  of  action  ariaea  on  behalf  of 
one  injured  by  the  excavation:  Hounsell  v.  Smith,  7  Com.  B.,  N.  S.,  742. 

LiabiiHy  qf  Tcums. — ^Towna,  oountiea,  or  other  municipalitiea,  where  they 
are  bound  to  fumiah  a  aaf e  highway,  and  are  liable  for  defecta  or  want  of 
repairs  therein,  are  bound  to  ereot  railinga  or  barriera  where  neceaaary  at  the 
foadaide  for  the  aafety  of  paaaengera  or  travelera,  and  the  want  of  each  a  pro- 
tection ia  a  dafeet  in  the  highway  for  which  the  town  or  municipality  ia  lia* 
hie:  Deering  on  Negligence,  aeca.  173^  192.     "The  only  ground,  however,' 
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iiijili«toalf,J.,in«/bM0y.  ITattlbnn,  WAnL  Deo.  783^  **iipon  which  tlMtowi 
oan  ba  held  liable  is,  that  there  waa  a  daagermia  place  on  the  roadtide  wbUk 
leqvized  a  f enoe  or  barrier  to  make  the  road  safe  for  traveUn.  But  whn  a 
town  haa  no  power  to  erect  such  f enoea  or  bairieiB,  it  ia  not  aaaweiaUe  im 
the  oonaeqnences  whioh  foUow  from  the  want  of  it."  To  the  aame  efEK^  Mt 
Beardsl^  ▼.  Hartford,  60  Conn.  629;  a  0.,  47  Am.  Eep.  684. 

The  failare  of  a  town  to  erect  f enoea  or  barriers  in  front  of  dangoroos  exc^ 
▼ationa  at  a  roadside  will  render  the  town  liable  for  injnriea  oanaed  therabj: 
Bayden  ▼.  AtUdorough,  7  Gray,  338;  although  an  action  might  at  tiie  niM 
^time  lie  against  the  owner  of  Uie  adjoining  premises,  and  tins  latter  fact  would 
be  no  defense  to  an  action  against  the  town:  ^vficA  ▼.  Edeukm,  90  N.  OL 
431.  In  Alger  ▼.  Lcweli,  3  Allen,  402,  it  is  held  that  an  action  lies  agtioil 
a  dty  to  recover  damages  sustained  by  reason  of  the  want  of  a  ratling  at  a 
point  so  near  to  a  dediyity,  ontside  of  the  limits  of  the  street^  as  to  make  the 
street  dangeroos  for  travelers,  althongh  the  injury  is  not  reeelTed  by  pasnng 
down  the  declivity  directly  from  the  street  itself.  So  a  town  was  held  lisbk 
for  an  injury  sustained  by  a  traveler  on  a  highway  by  driving  off  a  steep  sad 
unguarded  embankment  six  inches  outside  the  highway,  in  the  dark,  the  higlh 
way  being  wrought  up  to  that  point:  2)r0ie  v.  ifftctton,  66  Vt.  686;  S.  C.,  45A& 
Rep.  644.  But  in  Adanu  v.  JiaHek,  13  Allen,  433  (dting  the  principal  osse), 
it  is  held  that  neither  a  bank  of  two  and  a  half  feet  in  height^  formed  by  the 
aide  of  the  road,  nor  the  vicinity  of  the  shallow  margin  of  a  lake,  wore  of  eo 
dangerous  a  character  as  to  reqniro  the  town  to  maintain  a  railing  aerasi  sa 
opening  at  that  place.  And  the  rule  that  a  municipality  must  keep  the 
approaches  to  dangeroos  places  on  its  streets  so  guarded  as  to  protect  travel- 
ers appliea  to  the  extent  of  requiring  protection  of  the  streets  so  that  ersa 
skittish  horses  may  be  employed  without  danger:  FiUmm  v.  Hari,  89  Fk.  St 
889;  and  whero  a  railroad  ran  parallel  with  a  highway,  which  was  twelve  feet 
above  the  level  on  which  the  railroad  ran,  and  a  team  on  the  highway,  bsiag 
scared  by  a  passing  engiue,  ran  over  the  unguarded  side  of  the  highway  sad 
was  injured,  the  town  was  held  liable:  Id.  So  in  Wood  v.  Oroion,  111  Maas. 
867,  when  the  plaintiff  was  driving  along  the  traveled  way,  which  at  the  time 
was  fourteen  inches  from  the  edge  of  an  embankment,  and  his  horse  shied, 
and  by  reason  of  the  want  of  a  railing  or  barrier  the  wagon  was  overtamed 
and  the  plaintiff  injured,  it  was  held  that  the  town  was  liable.  And  whsre^ 
on  account  of  the  want  of  a  railing,  a  horse  went  over  an  embankment  at  the 
aide  of  a  road,  and  while  under  the  same  impulse  or  impetus,  slipped  down  oa 
the  ice  below,  and  was  injured,  it  was  held  that  the  town  was  liable;  but  the 
oourt  said  that  if  the  pla^tiff 's  horse  had  passed  the  embankment  in  safety, 
and  while  proceeding  in  the  adjoining  field  had  stepped  on  ice  and  slipped 
down,  and  thus  been  injured,  the  plaintiff  could  not  have  recovered:  Steomt  v. 
Boa;/ord,  10  Allen,  27,  whero  the  court  distinguished  the  principal  case  by  the 
fact  that  in  it  the  facts  showed  that  the  plaintiff  had  proceeded  a  cansideiabb 
distance  bef oro  the  injury  happened. 

Railingi  are  not  Neeeeearp  merely  to  prevent  travelers  from  straying  out  of 
the  highway  where  thero  is  no  unsafe  place  immediately  oontiguoos  to  the 
way;  and  the  principal  case  is  cited  to  this  effect  in  Murphy  v.  Obmeeelert  106 
Mass.  472;  CfommomoeaUh  v.  Wilmington,  Id.  601;  StoekwtU  v.  Fikkbmg,  110 
Id.  311;  Marehall  v.  Iptunch,  Idu  626;  and  F^er  v.  Ofomge,  122  Id.  891.  And 
this  is  the  rule,  although  thero  is  a  dangerous  pUoe  at  some  distance  from  the 
highway  which  they  may  reach  by  so  straying:  F^er  t.  Ofamge,  122  Mssa 
389;  as  at  a  distance  of  twenty-eight  feet:  DaO^  v.  Woroetter,  131  Id.  462. 
And  whero  a  pedestrian  on  a  dty  sidewalk  at  night  intentionally  taxnsd  eff 
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Um  ttreet  to  tiJca  a  by-path,  and  mm  injured  by  falling  off  tiie  projeotiBg 
«aid  of  a  cnlvarty  it  was  held  that  the  city  was  not  liable  by  reason  of  not 
baring  erected  a  railing  at  that  point:  Serankm  ▼.  HUl,  102  P^  St.  378;  S.  G.» 
48  Am,  Rep.  211.  So  it  ia  not  the  duty  of  a  city  to  provide  meana  of  aooeat 
from  private  property  to  ita  atreeta,  nor  ia  it  liable  for  failare  to  goard  its 
atveeta  from  approach  at  pointa  where  anoh  approach  ia  dangerona.  Thus 
iHiere  a  plaintiff,  foUowing  a  foot-path  acroaa  a  raoant  lot|  fell  down  an  em- 
bankment into  the  atreeti  it  waa  held  that  the  city  waa  not  liable:  Ooodin  t. 
Dei  Mome$,  65  lowa^  67. 

QueaUom  at  to  uhdher  Daingenm  Place  wtdde  lAmdU  <^  Highway  it  to  neat 
Hke  Road  aa  to  render  the  road  unsafe  for  travel  if  improtected,  haa  been  held 
to  be  a  qneatioii  for  the  jnry:  Waimer  ▼.  Eoliffohet  112  Maaa.  862;  bat  aee,  to 
the  eoDtrary,  the  qnotatioa  from  HofdecutU  ▼.  Soulh  TcrkMrt  B^y  Oo^t  5 
Hvrlat.  k,  N.  72,  Mpra. 

Thb  fbzngifal  <ua  is  cetxd  in  Randall  ▼.  Eattem  R.  R»  Cb.,  106  Maaii 
277,  and  ManhaU  t.  Iptwidi,  110  Id.  526»  to  the  point  that  dtiea  and  towns 
are  under  no  obligation  to  light  highways  and  that  a  failure  ao  to  do  ia  nol 
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[1  Auiw,  47.] 
JvDOioDiT  IN  Replbvu  AQAJsm  Onb  ov  Two  Jodit  Taksbs  vob  FoasM 
OF  Chairu  TiJODT  and  nominal  damagea,  nnder  which  all  the  properly 
ia  recovered,  aome  of  it^  however,  in  a  damaged  condition,  ia  a  bar  to  a 
sabaeqnent  action  againat  both  taikera  for  further  damagea  for  the  taking 
and  detention. 

WBXBB  PqSTXOK  OT  OhaTHOA  CASVav  BB  RbpLBVIBD^  BBCAVBB  DBTKinOABIB 

HATB  Bbstbotbd,  concealed,  or  aold  auch  portion,  the  plaintiff  may  r»> 
plevy  that  part  of  the  property  that  can  be  found,  and  maintain  a  aepa- 
rate  action  to  recover  the  value  of  that  which  had  been  thua  aeveced^ 


DoOntZHB  TSAT  AOHON   LiXa  AGAINST   EaOH  OT    SbVXBAL  CcVTBaSPAABBBi^ 

and  that  plaintiff  may  elect  de  meUoribut  damnie,  doea  not  permit  thai 
one,  after  obtaining  a  judgment  in  replevin  againat  one  treapaaaer,  may 
afterwards  aue  the  other  for  damagea,  or  that  he  may  aftarwaida  maiB* 
tain  a  joint  action  against  both. 

ToBT.    The  opinion  states  the  case. 

S.  B.  IveSj  jun.y  and  J.  B.  Peabodyj  for  the  plauitiff. 

P.  SaunderSj  jnn,y  and  E.  /.  Sherman^  for  the  defendants. 

By  Court,  Chapman,  J.  This  is  an  action  of  tort,  in  which 
it  appears  that  the  two  defendants,  by  a  single  tortious  act, 
took  the  articles  sued  for,  namely,  a  daguerreotype  saloon,  a 
camera,  and  a  lot  of  pictures  and  chemicals.  The  plaintiff 
heretofore  brought  a  writ  of  replevin  against  Schuyler  C.  Ben- 
aetty  one  of  the  defendants,  for  the  saloon  and  camera.  When 
these  articles  were  returned  to  the  plaintiff,  the  pictures  and 
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chemicalB,  which  were  in  the  saloon  when  it  was  taken  by  the 
defendants,  were  still  in  it,  and  came  back  to  the  plaintifTs 
possession  with  it,  but  in  a  damaged  state.  He  obtained  judg- 
ment for  the  goods  replevied,  and  one  dollar,  being  nominal 
damages  for  the  detention;  and  it  is  objected  that  this  judg- 
ment in  replevin  is  a  bar  to  the  present  action. 

The  court  are  of  opinion  that  this  objection  is  valid.  If  the 
defendants  had  destroyed,  concealed,  or  sold  a  portion  of  the 
property,  so  that  it  could  not  be  replevied,  the  plaintiff  might 
have  had  some  reason  to  contend  that  he  had  a  right  to  re- 
plevy that  part  of  the  property  that  could  be  found,  and  to 
maintain  a  separate  action  to  recover  the  value  of  that  which 
had  been  thus  severed  from  it.  But  we  have  no  occasion  in 
this  case  to  decide  that  question.  The  defendant,  Schuyler 
G.  Bennett,  stands  upon  the  maxim,  Nemo  debet  bis  vexari  pro 
una  et  eadem  eauea;  and  in  this  action  he  is  a  second  time 
sued  for  a  single  and  indivisible  act.  As  to  him,  at  least,  it  is 
an  unnecessary  multiplication  of  actions. 

In  the  case  of  Farrington  v.  Payne,  15  Johns.  432,  the  court 
say:  "  Suppose  a  trespass  of  a  thousand  barrels  of  flour:  would 
It  not  be  outrageous  to  allow  a  separate  action  for  each  barrel?  " 
It  is  difficult  to  see  why  a  thousand  actions  could  not  be  main- 
tained in  such  a  case — some  in  replevin,  others  in  trespaas, 
and  others  in  trover — if  the  present  action  can  be  maintained. 
In  that  case,  the  defendants  had  taken  three  bed-quilts  and  a 
bed.  Judgment  had  been  obtained  for  the  bed-quilts  in  a  for- 
mer action,  and  this  judgment  was  held  to  be  a  bar  to  an  action 
for  the  bed. 

In  the  case  of  Bates  v.  Quattlebom,  2  Nott  &  M.  205,  it  waa 
held  that  if  a  party  has  an  entire  and  indivisible  demand  and 
brings  an  action  for  a  part,  he  shall  not  afterwards  bring  an 
action  for  the  residue.  The  judgment  in  the  first  action  is  a 
bar  to  the  second  action. 

In  Fetter  v.  Becde,  1  Salk.  11,  the  defendant  had  committed 
an  assault  and  battery  on  the  plaintiff,  by  beating  his  head 
upon  the  ground.  The  plaintifi*  obtained  a  judgment  for  it. 
Afterwards  a  piece  of  his  skull  came  out,  and  he  brought  an 
action  for  the  farther  damage.  It  was  held  that  the  first  judg- 
ment was  a  bar. 

In  this  case,  the  plaintiff  having  obtained  a  judgment  in 
replevin  against  Schuyler  C.  Bennett  for  a  part  of  the  property, 
and  also  a  judgment  for  nominal  damages,  the  court  are  ol 
opinion  that  he  cannot  maintain  the  present  action  againaC 
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Bennett  and  Hood  jointly  for  further  damages  for  the  taking 
and  detention  of  the  whole  property,  the  whole  having  been 
restored  to  him.  The  principle  insisted  on  by  the  plaintiff, 
that  an  action  will  lie  against  each  of  several  co-trespassers, 
and  that  the  plaintiff  may  elect  de  melioribua  damnis^  is  not 
applicable  to  the  present  case.  The  authorities  on  the  point 
are  collected  in  the  note  to  Broome  v.  Wooton^  Yelv.  (Am.  ed.) 
67.  They  do  not  decide  that  after  obtaining  a  judgment  in 
replevin  against  one  trespasser,  he  may  afterwards  sue  the 
other  for  damages.  Still  less  do  they  decide  that  he  may 
afterwards  maintain  a  joint  action  against  both. 
Exceptions  overruled. 

LiAxnJTT  OT  Ca-TBKSFAflSERS.~Thia  anbjeot  is  treated  in  the  note  to  JRHb- 
\oood  Y.  Miller,  73  Am.  Dea  137-149.  Rnle  de  mdwrim  damms:  Id.  140. 
The  principal  case  in  cited  to  the  point  that  a  judgment  against  one  joint 
trespasser,  without  satisfactiGn,  does  not  bar  an  action  against  another:  EttioU 
▼.  Harden,  104  Mass.  182. 

FoBMSB  Rboowbt  18  Bak  TO  ACTION  lOB  Sami  In JtiRT,  thongh  the  form  of 
action  is  different  in  the  two  cases:  OUehriat  ▼.  Bale,  34  Am.  Dea  469;  AgnetB 
T.  McBlroy,  48  Id.  772;  Coffin  ▼.  NoU,  52  Id.  537;  Hoeyx.  Furman,  44  Id.  129| 
SheUUm  ▼.  CarpeiUer,  65  Id.  301.  And  the  recovery  of  a  judgment  for  a  part 
of  an  entire  demand  is  a  bar  to  a  subsequent  action  for  another  part  of  the 
same  demand:  OUver  ▼.  IloU,  46  Id.  228;  Bendemagle  ▼.  Cocke,  32  Id.  448. 
Merger  by  reoorery  against  one  joint  obligor:  Su^am,  ▼.  Barber,  75  Id.  25^ 
and  note  258. 

Tux  PBiNcn>AL  0A8S  18  dTBD  to  the  point  that  where  the  plaintiff  has  an 
entire  and  indivisible  claim  he  cannot  recover  part  of  it  in  one  action  and 
subsequently  maintain  another  action  for  the  remainder:  Steoene  ▼.  TuiU,  104 
Mass.  335;  and  that  the  taking  by  one  act  of  several  chattels  of  the  same  per- 
son will  not  sustain  more  than  one  action:  FoUom  v.  Clemence,  119  Id.  474. 
A  judgment  against  an  attorney  in  an  action  of  contract  for  the  breach  of  his 
written  agreement,  for  a  sufficient  consideration,  to  discharge  a  judgment 
and  execution,  is  a  bar  to  a  subsequent  action  of  tort  against  him  to  recover 
further  damages  for  an  arrest,  by  his  directions,  upon  the  same  execntioni 
Smkk  T.  Wa^p  9  Allen,  473^  eiting  the  principal  case. 


Simpson  v.  Gablbton. 

[1  Alum,  109.] 
CfUOJWXMD  OoPBB  OT  SoHXDVUB  OT  Dkbtb  ahd  Lir  OF  CLAIMS  filed  in  in- 
solvency proceedings  are  incompetent  to  show  that  debtor  was  insolvent 
at  the  time  he  made  an  alleged  preference. 

AmOSSIOllS    OB    BEFBBSB2nATI02fS  OF  VkNDOB    MaDB    AFTIB    OtHXB  PbB- 

■0N8  HAVB  AoQuntXD  SxPABATX  RiOHTS  in  the  same  subject-matter 
cannot  be  received  to  disparage  their  title.  The  rights  of  the  vendee 
and  those  claiming  under  him  cannot  in  this  way  be  impaired  or  affected. 
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DDoanoiiB  abb  Araffwwmra  ar  Fobgs  only  of  SziTcrm  under  vliioli 
they  are  allowed  to  be  taken,  and  are  inadmiMihle  udeM  there  baa  beiB 
a  fall  oomplianoe  with  the  actaal  and  positiTe  reqiiirenMnta  of  the  law. 

Dkpositxok  is  Inadhissiblb  whebb  Captioh  Fails  to  Sxt  iobus,  affe« 
stating  that  the  deponent  waa  sworn  to  testify  the  tmth,  the  whole  truA^ 
and  nothing  but  the  truth,  that  he  waa  sworn  to  do  lo  "relatmg  tm  Ifce 
oanae  for  which  the  deposition  is  taken,"  aa  proyided  by  statnte. 

Btzdsnos  Showing  Dxbtob's  Inaictnteon  to  BusnnBs  asj>  Induiaxhci 
m  ExpiNBivx  Habits,  and  that  these  facta  were  known  to  an  allegad 
fraadolent  mortgagee,  and  evidence  of  the  debtor's  general  rcftation 
aa  to  insolyency,  is  admiasible  in  a  suit  by  the  aaaignee  in  inablTemsy, 
against  the  mortgagee,  to  recover  the  value  of  property  taken  under  the 
mortgage,  to  show  that  the  mortgagee  had  resaonable  cause  to  beliefe 
the  debtor  insolvent. 

Lr  AcnoN  bt  Absionxi  in  Insolvknot  iob  Allboed  Cohybbsiom  or 
Dcbtob's  Ooods  by  a  mortgagee  of  a  part  of  the  goods,  who  haa  sdd  aU 
of  the  goods,  it  is  not  error  to  admits  as  evidence  of  tiie  oonvenum  of. 
the  property  daiTned,  the  reply  of  the  mortgagee^  to  a  demand  by  tbs 
aesignae  for  the  goods,  that  '*  he  was  sorry  that  he  oouldn't  accanmiodsle 
him,  and  he  had  been  expecting  this  demand  for  several  days." 

In  AcnoN  by  Absionbb  ot  Insolvent  Debtob  iob  Alubobd  Oontbb- 
siON  OF  Qooss  OF  Debtob  by  a  mortgagee  of  a  portion  of  the  good^ 
who  has  sold  under  the  mortgage,  beaidea  the  mortgeged  gooda,  aimilar 
goods  of  the  debtor  not  included  in  the  mortgage,  but  intermingled  and 
confused  with  the  mortgaged  goods,  althon^  the  gooda  vrere  acid  and 
converted  into  money  before  any  demand  waa  made  by  the  assignee  upon 
the  defendant,  still,  for  the  pnrpoee  of  establislung  a  oonveraiflai,  it  is 
sufficient  to  show  that  the  defendant  haa  been  in  posseesion  of  partioular 
parcels  of  property  belonging  to  the  plaintifl^  which  he  haa  unlawfully 
converted  to  hia  own  use  by  an  actual  sale  and  aa  appropriation  of  the 
proceeds  to  his  own  benefit^  and  the  plaintiff  may  recover  whatever  arti* 
cles  belonging  to  him  he  can  show  have  been  thus  disposed  of,  and  need 
not  show  any  demand  and  refusaL 

MoBTQAaE  to  Sboubb  Pbb-bxistino  Dbbt  is  not  Lbss  Void  as  to  Cbbdi* 
tobs,  because  a  mortgage  to  secure  the  same  debt,  executed  at  the  tixae 
the  debt  was  contracted,  contained  a  covenant  that  a  new  morftg^ 
should  be  given  at  a  certain  future  time  as  additional  security  for  tbs 
debt 

Tort  for  the  alleged  conversion  of  a  stock  of  goods  claimed 
to  be  the  property  of  the  plaintiff's  insolvent.  The  defendant 
sold  to  one  Alexander,  on  the  twelfth  of  Febmary,  1857,  a 
stock  of  goods  amounting  to  five  thousand  eight  hundred  dol- 
lars, and  received  therefor  two  thousand  dollars  cash,  and 
notes  for  three  thousand  eight  hxmdred  dollars,  secured  by  a 
mortgage  on  the  property  sold.  One  thousand  dollars  of  this 
sum  became  due  in  six  months,  and  the  rest  at  longer  periods. 
The  mortgage  contained  a  covenant  that  the  security  shoold 
be  renewed  by  a  new  mortgage  every  six  months  upon  such 
goods  as  should  be  purchased  by  Alexander  to  replenish  his 
stock.    Alexander  engaged  in  business,  sold  the  mortgaged 
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pfoperfy  at  retail,  and  replenished  the  stock  with  similar 
goods  bonght  on  credit.  On  the  twelfth  of  Augusts  the  defend- 
ant demanded  payment  of  the  first  note,  but  Alexander  delayed 
until  the  seventeenth  of  September,  and  then  executed  a  new 
mortgage  of  his  stock,  which  consisted  partly  of  old  and  partly 
of  new  stock,  bought  since  the  first  mortgage,  but  the  amount 
of  each,  or  the  particular  articles  of  each,  did  not  clearly  appear. 
A  few  months  afterwards,  Alexander  foiled  to  pay  his  notes, 
and  the  defendant  took  possession  of  the  mortgaged  goods, 
leaving  Alexander  in  charge  of  them.  Soon  afterwards,  the 
defendant  learned  that  Alexander  had  secretly  carried  away  a 
part  of  the  goods,  and  when  Alexander  reftised  to  let  him 
have  possession  of  the  remainder,  he  sued  out  his  writ  of 
replevin,  under  which  the  goods  were  duly  seized  and  appraised 
at  about  three  thousand  nine  hundred  dollars,  and  he  gave 
his  bond  to  the  officer,  and  received  the  goods.  The  replevin 
suit  was  then  settled;  Alexander  releasing  the  replevin  bond, 
and  also  the  right  to  redeem  the  mortgaged  goods  to  the  de- 
fendant. Afterwards,  on  the  eighth  of  February,  1858,  the 
creditors  of  Alexander  commenced  proceedings  in  insolvency 
in  mvitumj  and  on  the  twenty-third  of  April,  the  plaintiff*  was 
duly  made  assignee.  In  the  months  of  March  and  April,  the 
defendant  sold  the  goods,  and  received  the  proceeds  thereof. 
On  the  twenty-first  of  July  following,  the  plaintiff  made  a  writ- 
ten demand  upon  the  defendant  for  all  the  goods  taken  upon 
the  writ  of  replevin,  and  also  made  an  oral  demand  to  sub- 
stantially the  same  effect,  in  reply  to  which  the  defendant  said 
that ''  he  was  sorry  he  couldn't  accommodate  him,  and  he  had 
been  expecting  this  demand  for  some  days."  The  plaintiff 
relied  upon  this  demand  and  refusal  as  evidence  of  conversion. 
The  plaintiff  maintained  that  the  mortgage  of  the  seventeenth 
of  September  was  void  as  against  creditors,  and  introduced 
evidence  that  Alexander  was  insolvent  at  the  time,  and  that 
the  defendant  had  reasonable  cause  to  believe  him  to  be  so. 
He  also  introduced  under  objection  certified  copies  of  the  sched- 
ule of  debts,  and  list  of  claims,  and  a  demand  proved  in  the 
court  of  insolvency  against  Alexander,  to  show  his  insolvency. 
No  shedule  of  assets  was  produced,  and  it  did  not  appear  that 
there  had  been  such  a  schedule,  or  that  any  assets  ever  came 
into  the  hands  of  the  assignee.  The  plaintiff  offered  the  depo- 
sition of  one  Davis  taken  upon  notice.  To  this  the  defendant 
objected,  on  the  ground  of  the  insufficiency  of  the  caption, 
because  it  stated  merely  ''that  the  deponent  was  sworn  to 
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testify  the  troth,  the  whole  tnith,  and  nothing  but  the  truth.'* 
The  objeotion  was  ovemiled.  The  plaintiff  was  also  aUoiiod 
to  introduce,  under  objection,  evidence  of  Alexander's  extniTi^ 
gant  habits,  etc.;  and  was  permitted,  under  objection,  to  in- 
quire what  the  general  reputation  of  Alexander  was  as  to 
solvency  in  tho  latter  part  of  the  summer,  and  in  September 
of  1857,  in  HaverhilL  There  was  evidence  tending  to  show 
that  Alexander  had,  since  the  mortgage,  bought  other  goods 
similar  to  those  mortgaged,  and  that  some  of  these  were  in 
the  store  at  the  time  of  the  seizure,  under  the  defendant's 
writ  of  replevin;  but  there  was  no  evidence  to  identify  or  dis- 
tinguish these  goods  from  the  mortgaged  goods;  and  the  plain- 
tiff claimed  that  as  he  had  demanded  all  the  goods  taken  on 
the  writ,  the  burden  was  upon  the  defendant  to  show  what 
goods  of  those  so  taken  belonged  to  him.  The  defendant  asked 
the  court  to  instruct  the  jury  that  if  they  found  that  the  mort- 
gagee took  all  the  goods  in  the  store  under  a  writ  of  replevin, 
and  the  taking  was  assented  to  by  the  insolvent  previous  to 
the  insolvency,  and  the  replevin  suit  was  settled,  and  nothing 
was  done  by  the  assignee  to  separate  or  designate  any  portion 
of  the  goods  which  were  not  mortgaged,  and  no  demand  was 
made  upon  the  defendant  by  the  assignee  to  set  out  or  deliver 
up  such  goods,  but  the  written  and  verbal  demand  for  all  the 
goods,  such  demand  and  qualified  refusal  would  not  be  suffi- 
cient evidence  of  the  conversion  of  the  goods;  and  further,  if 
they  found  that  the  defendant  took  the  goods  under  the  cir- 
cumstances above  stated,  and  no  demand  was  made  upon  him 
for  them  until  after  they  were  sold  and  converted  into  cash, 
then  such  demand  and  qualified  refasal  would  not  be  sufficient 
evidence  of  a  conversion.  This  instruction  the  court  refused, 
but  instructed  substantially  that  if  the  confusion  of  goods  was 
such  as  to  make  it  impossible  to  distinguish  those  belonging 
to  the  defendant  under  his  first  mortgage,  and  if  this  uncer- 
tainty was  due  to  the  imperfect  description  contained  in  the 
first  mortgage,  the  loss  must  fall  upon  the  defendant;  but  if 
the  intermixture  was  not  attributable  to  the  defendant,  he 
might  lawfully  take  possession  of  all  the  goods,  and  when  ap- 
plied to  by  the  plaintiff  to  give  up  all  that  did  not  fall  within 
the  first  mortgage,  the  answer,  ^^Take  what  belongs  to  you,  and 
I  wiU  keep  what  belongs  to  me,"  would  not  be  sufficient  evi- 
dence of  conversion.  But  if  the  defendant  had  sufficient  time 
to  select  what  belonged  to  him,  and  had  means  for  making  the 
discrimination  which  the  other  party  had  not,  then  the  appro- 
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priatioii  of  the  whole  by  the  defendant  to  his  own  use  by  sell- 
ing  the  property,  or  otheTwise,  would  amount  to  a  oonyersiQD 
of  80  much  of  it  ae  did  not  in  fact  belong  to  him.  The  defend- 
ant  also  requested  the  court  to  mstruct  that  if  the  mortgage  of 
the  seventeenth  of  September  was  a  renewal  of  the  mortgage 
of  February  12th,  made  in  good  faith  in  pursuance  of  the  cove- 
nant set  forth  in  that  mortgage,  and  under  an  agreement  made 
at  the  time  of  the  sale  of  the  goods,  and  the  contraction  of  the 
mortgage  debt,  that  the  mortgagor,  in  consideration  that  he 
might  have  possession  of  the  mortgaged  goods  to  sell  by  retail, 
would  keep  up  the  stock  by  new  purchase,  and  in  order  to 
keep  the  security  good  would  renew  the  mortgage  upon  his 
whole  stock,  then  the  mortgage  of  September  17th  would  not 
be  void,  although  the  mortgagor  might  have  been  at  that  date 
actually  insolvent,  and  the  mortgagee  might  have  had  reason* 
able  cause  to  believe  him  insolvent,  and  although  it  was  made 
within  six  months  before  the  time  of  filing  the  petition  against 
the  insolvent.  This  instruction  was  refused,  and  the  court 
charged  that  the  second  mortgage  was  in  efTect  a  new  security 
for  a  pre-existing  debt,  and  if  in  all  other  respects  liable  to 
impeachment  as  a  fraudulent  or  prohibited  preference,  it 
would  be  void  as  against  the  assignee,  notwithstanding  the 
covenant  contained  in  the  first  mortgage  providing  in  terms 
for  the  renewal  of  the  security.  Verdict  was  found  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

B,  F.  BuUer  and  N.  SL  J.  Oreen^  for  the  defendant. 
/.  A.  OiUis  (md  H.  Carter j  for  the  plaintiff. 

By  Court,  Merrick,  J.  1.  The  certified  copies  of  the  sched- 
ule of  debts  and  list  of  claims  appearing  in  the  proceedings 
against  Alexander  in  the  court  of  insolvency,  which  were 
offered  in  evidence  by  the  plaintiff,  should  have  been  excluded* 
They  were  produced  to  show  that  Alexander  was  insolvent  at 
the  time  when  he  made  sale  to  Carleton  of  the  goods  in  con- 
troversy, and  the  plaintiff  was  permitted  to  lay  them  before 
the  jury  to  establish  that  fact  But  the  evidence  was  incom- 
petent. The  statute  made  it  the  imperative  duty  of  the  debtor 
to  deliver,  within  three  days  after  the  date  of  a  warrant  issued 
against  him  in  insolvency,  to  the  messenger,  a  schedule  con- 
taining a  full  and  true  account  of  all  his  creditors:  Stat  1838, 
o.  163,  sec.  6;  Gen.  Stats.,  o.  118,  sec.  20.  The  schedule  of 
debts  is  therefore  nothing  but  a  statement  or  declaration  of  the 
debtor;  and  the  copies  which  were  permitted  to  be  given  in 
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eridenoe  were  in  reality  only  proofs  of  what  was  said  by  Alex- 
ander long  after  the  sale  to  Carleton.  But  admissions  <^ 
representations  of  a  vendor,  made  after  other  persons  have 
acquired  separate  rights  in  the  same  subject-matter,  cannot  be 
leceived  to  disparage  their  title.  He  cannot  in  that  way  im- 
pair or  affect  the  rights  of  his  vendee  or  of  those  claiming 
under  him.  This  is  a  familiar  and  elementary  principle.  It 
was  early  recognized  by  this  court,  and  has  ever  since  been 
acted  upon  as  an  established  and  unquestioned  rule  in  the  law 
of  evidence:  Bartlet  v.  Delpratj  4  Mass.  702;  Bridge  v.  Eggh- 
tiony  14  Id.  245  [7  Am.  Dec.  209];  Doe  v.  Webber^  1  Ad.  A  EL 
788;  1  Greenl.  Ev.,  sec.  180,  and  notes. 

These  copies  were  undoubtedly  admitted  in  evidence,  aa 
was  suggested  by  counsel  at  the  argument,  upon  the  authority 
of  the  reported  decision  in  the  case  of  Heytoood  v.  Reedy  4 
Oray,  674.  It  is  there  said  that  the  proceedings  in  insolvency, 
which  were  received  in  that  case,  were  rightly  admitted  for  the 
purpose  for  which  they^were  offered,  which,  upon  recurring  ta 
the  report,  is  seen  to  have  been  to  show  the  fact  and  the  extent 
of  the  insolvency  of  Noyes,  by  whom  it  was  alleged  a  sale  of 
goods  had  been  made  in  fraud  of  his'  creditors.  That  being 
the  purpose  for  which  the  proceedings  in  insolvency  were 
produced,  the  remark  made  by  the  court  on  the  subject  is 
obviously  incorrect,  and  must  have  been  induced  by  a  misap- 
prehension of  the  facts  in  reference  to  which  it  was  made.  It 
will  be  seen,  upon  recurring  to  the  statement  of  facts  in  that 
case,  and  to  the  points  of  law  which  were  raised  and  consid- 
ered, that  the  attention  of  the  court  was  attracted  chiefly  to 
other  questions  upon  which  the  decision  which  was  made,  sus- 
taining the  exceptions,  depended,  and  which  must  have  been 
exactly  the  same,  whatever  had  been  the  determination  re- 
specting the  admissibility  in  evidence  of  the  schedule  and 
proof  of  debts.  Undoubtedly  it  was  only  intended,  by  what 
was  said  on  the  subject,  to  recognize  and  sustain  the  rule 
affirmed  in  the  case  of  Holbrook  v.  Jackson^  7  Gush.  186,  which 
was  cited  by  counsel  as  having  a  bearing  upon  the  question 
under  consideration.  But,  at  any  rate,  the  general  proposition, 
as  stated  in  the  former  case,  is  untenable;  and  the  record  of 
proceedings  against  parties  in  insolvency  can  be  considered 
competent  evidence  upon  an  issue  like  that  in  the  present  case, 
only  for  the  limited  purpose  for  which  in  Hclbrook  v.  Jaekeon^ 
€upraj  it  was  held  to  be  admissible. 

2.  The  testimony  of  witnesses,  in  the  form  of  depositJons,  is 
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admissible  in  evidence,  upon  the  trial  of  issnes  in  courts  of 
law,  by  force  only  of  statutes  tinder  which  they  are  allowed  to 
be  taken.  It  cannot  be  received,  therefore,  in  that  form,  un- 
less there  has  been  a  full  compliance  with  the  actual  and  posi- 
tive requirements  of  the  law:  Bradstreet  v.  Baldmn,  11  Mass. 
229;  Welles  v.  Fiahj  3  Pick.  74;  Davie  v.  -4ifon,  14  Id.  313. 
Our  statute  provides  that  a  deponent  shall  be  sworn  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  relating 
to  the  cause  for  which  the  deposition  is  taken;  and  it  is  made 
the  duty  of  the  magistrate  to  annex  to  it  his  certificate,  among 
other  things,  of  the  time  and  manner  in  which  it  is  taken: 
Qen.  Stats.,  c.  181,  sees.  23,  26.  It  appears,  from  the  certificate 
annexed  to  the  deposition  of  Davis,  which  was  allowed  to  be 
given  in  evidence  against  the  objection  of  the  defendant,  that 
the  deponent  was  sworn  generally  to  testify  the  truth  and  the 
whole  truth,  but  not  particularly  to  that  relating  to  the  cause 
for  which  the  deposition  was  taken.  The  positive  requirement 
of  the  law  in  this  respect  was  not  therefore  observed;  and  the 
party  for  whose  benefit  it  was  taken,  not  having  been  careful  to 
have  the  provisions  of  the  statute  strictly  complied  with,  is  not 
entitled  to  avail  himself  of  it  in  evidence.  It  is  certainly  a  suit- 
able and  reasonable  precaution  to  concentrate  the  attention  of 
the  witness,  by  the  form  of  the  oath  administered  to  him,  to  the 
particular  matters  respecting  which  he  is  called  upon  to  tes- 
tify; and  in  making  provisions  upon  the  subject,  it  may  have 
been  thought  necessary,  in  view  of  the  established  forms  of 
proceedings  in  criminal  cases,  and  especially  in  prosecutions 
for  perjury,  that  the  oath  should  be  administered  in  the  very 
words  in  which  the  statute  is  expressed.  But  without  seeking 
for  the  reason  why  it  is  so  prescribed,  it  is  sufficient  that  the 
statute  is  peremptory  and  unambiguous  in  its  terms.  It  is  the 
duty  of  the  court  to  administer  the  law  just  as  it  is  ordained 
by  the  legislature.  A  rule  established  in  clear  and  explicit 
language  by  its  authority  cannot  be  disregarded  or  relaxed, 
but  must  in  all  cases  be  conformed  to  and  enforced.  The  cap- 
tion annexed  by  the  magistrate  to  the  dei)osition  of  Davis  fails 
to  show  that  the  prescribed  rule  was  complied  with,  and  there- 
fore it  cannot  be  considered  to  have  been  regularly  taken. 

This  same  question  has  arisen  in  the  courts  in  the  states  of 
Maine  and  New  Hampshire,  upon  statutes  very  similar  to  our 
own;  and  it  has  there  been  determined  that  when  it  does  not 
appear  in  the  certificate  of  the  magistrate  that  the  deponent 
was  sworn  to  testify  the  truth  ^'relative  to  the  cause  for  which 
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it  is  taken/'  his  deposition  cannot  be  admitted  in  evidence, 
because  it  is  not  shown  to  have  been  taken  in  due  observance 
of  the  positive  requirements  of  law  upon  the  subject:  Fabyan 
V.  AdatM^  16  N.  H.  371;  Brighton  v.  Walker,  35  Me.  132;  Par^ 
tofM  V.  Hufff  38  Id.  137.  Upon  authority,  therefore,  as  well  as 
upon  the  conclusions  to  be  deduced  from  the  particular  pro- 
visions of  the  statute,  it  is  apparent  that  the  deposition  of 
Davis  should  have  been  excluded,  because  it  was  unaccom- 
panied bj  proof  that  his  testimony  was  given  under  oath  ad- 
ministered in  the  form  prescribed  by  law. 

3.  In  other  respects,  the  rulings  and  instructions  of  the 
court  appear  to  have  been  unobjectionable.  Certainly  the  evi- 
dence offered  to  show  the  inattention  of  Alexander  to  his  busi- 
ness, his  indulgence  in  habits  and  practices  of  great  and 
unnecessary  expense,  and  the  wasting  of  his  time  in  useless 
and  frivolous  pursuits,  and  that  all  this  was  known  to  Carle- 
ton,  had  some  tendency  to  show  that  he  had  reasonable  cause 
to  believe  that  his  debtor  could  not  have  been,  and  was  not, 
solvent  at  the  time  of  the  sale  of  the  goods,  the  value  of  which 
is  in  controversy;  because  all  experience  shows  that  such 
courses  as  he  is  said  to  have  indulged  in  are  commonly,  if  nol 
inevitably,  destined  to  end  in  failure  and  bankruptcy.  It  is 
perfectly  well  known  to  all  persons  in  any  degree  conversant 
Mdth  the  transaction  of  business,  that  the  conduct  of  a  party 
ani  his  habits,  whether  of  frugality  or  of  extravagance  in  his 
expenditures,  are  among  the  first  things  which  men  of  ordi- 
nary care  and  prudence  usually  consider  in  forming  a  judg- 
ment respecting  his  pecuniary  credit  and  responsibility.  And 
accordingly,  evidence  of  such  facts,  upon  the  trial  of  an  issue 
Uke  that  in  the  present  case,  has  been  held  competent  and 
proper  to  be  submitted  to  the  jury:  Bartlett  v.  Decreet,  4  Oray, 
113;  Heywood  v.  Reed,  Id.  674.  And  on  the  same  ground,  the 
questions  respecting  the  general  reputation  of  Alexander,  m 
relation  to  his  pecuniary  credit  and  standing,  were  under  the 
circumstances,  otherwise  shown,  properly  allowed  to  be  pro- 
posed to  and  answered  by  the  witnesses. 

4.  The  written  and  verbal  demands  upon  the  defendant,  and 
the  reply  which  he  made  to  them,  were  properly  admitted  in 
evidence  for  the  purpose  of  proving  conversion  of  the  property 
claimed.  His  answer  was  indirect  and  evasive;  but  the  mean- 
ing of  it  was  to  be  ascertained  and  acted  upon  by  the  jury,  who 
could  scarcely,  we  think,  have  misunderstood  or  been  misled 
by  it    Besides,  the  sale  of  the  goods,  which  appears  to  havs 
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been  fully  and  satiB&ctorily  prored,  was  of  itself  a  caar^trnm 
of  Buch  as  belonged  to  the  plaintiff;  and  therefore^  with  respect 
to  them,  no  proof  of  demand  and  refbsal  was  neoessaiy  to 
enable  him  to  maintain  his  action. 

5.  Upon  examining  the  bill  of  exceptions,  we  do  not  peroeiTS 
that  any  occasion  arose  at  the  trial  for  the  application  of  the 
instructions  desired  by  the  defendant  in  reference  to  the  inter- 
mixturo  of  goods,  and  the  rights  and  duties  of  the  respectiTe 
parties  in  consequence  of  it.  All  the  goods  appear  to  have 
been  sold  and  converted  into  money  before  any  demand  was 
made  upon  him  by  the  assignee.  This  being  so,  neither  of  the 
parties  could  be  cfdled  upon  or  required  to  designate  and  sepa* 
rate  from  the  general  stock  the  articles  not  enumerated  or  in- 
eluded  in  the  description  in  the  first  mortgage,  which  were 
conveyed  by  the  second.  In  such  case,  it  would  be  sufficient  to 
show  that  the  defendant  had  been  in  possession  of  particular 
paroels  of  property  belonging  to  the  plaintiff,  which  he  had  un- 
lawfully converted  to  his  own  use,  by  an  actual  sale  and  an 
appropriation  of  the  proceeds  to  his  own  benefit  The  plaintiff 
would  thereforo  be  entitled  to  recover  for  whatever  articles  be> 
longing  to  himself  he  could  show  had  thus  been  disposed  ofl 
In  this  view  of  the  facts  roported,  it  seems  unnecessary  to 
consider  in  detail  the  instructions  which  wero  actually  given, 
although,  as  we  understand  them,  they  appear  to  have  been 
correct;  because  we  cannot  foresee  what  particular  rule  in  ref- 
erence to  the  facts  to  be  disclosed  upon  the  new  trial,  which  for 
other  reasons  must  be  granted,  ought  to  be  prescribed  to  secure 
ita  regularity  and  make  it  effectual  in  deciding  the  matters  in 
eontroversy. 

6.  The  instruetiGns  asked  for  by  the  defendant,  in  roference 
to  the  legal  eflect  of  the  mortgage  of  the  seventeenth  of  Sep- 
tember, and  the  rights  of  the  parties  under  it,  were  properly 
withheld,  and  thoee  which  were  given  upon  the  subject  were 
correct.  The  mortgage  of  September  seventeenth  certainly 
was  not  a  ronewal  of  that  of  the  twelfth  of  February,  inasmuch 
as  the  property  conveyed  by  the  one  was  not  identical  with 
that  conveyed  by  the  other.  The  latter  created  new  rights, 
and  was  intended  to  give,  and  if  valid  actually  did  give,  to  the 
mortgagee  a  new  security  for  his  pre-existing  debt,  by  creating 
a  lien  upon  property  of  which,  when  the  former  was  executed^ 
the  mortgagor  was  not  the  owner.  The  validity  of  this  latter 
conveyance  is  to  be  determined  upon  the  circumstances  under 
which  it  was  made.    If  the  mortgagor  was  then  in  &ct  insd- 
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Tsnt,  and  the  mortgagee  had  reasonable  canae  to  believe  that 
he  was  in  that  condition,  the  conveyance  waa  an  attempt  im- 
lawfdlly  to  prefer  one  of  his  creditors  to  the  disadvantage  of 
the  others;  and  as  against  them  was  therefore  frandnlent, 
nnlawfiQ,  and  void.  The  agreement  made  by  the  parties  on 
the  twelfth  of  February,  and  expressed  in  the  covenants  of  the 
deed  of  that  date,  that  the  mortgagor  should,  at  the  expiration 
of  every  six  months,  make  a  new  mortgage,  and  embrace  in 
it  all  the  goods  and  merchandise  of  which  his  stock  should 
then  consist,  including  whatever  he  had  in  the  mean  time  pur- 
chased or  in  any  manner  become  entitled  to^  was  a  mere 
executory  contract.  The  right  of  giving  new  security  under 
such  contract  is  said  by  the  court,  in  the  case  of  Blodgeit  y. 
HUdrethj  11  Gush.  818,  to  be  plainly  excluded  by  the  provisioQ 
in  the  insolvent  act  that  ''  any  security  given  for  the  perform- 
ance of  any  contract,  when  the  agreement  for  such  security  is 
part  of  the  original  contract,  and  the  security  is  given  at  the 
time  of  making  such  contract,"  shall  not  be  deemed  to  be  a 
preference:  Stat.  1838,  c.  163,  sec.  10.  To  render  it  effectual, 
not  only  must  the  agreement  be  made,  but  the  security  must 
be  given,  contemporaneously  with  the  original  contract;  if 
given  afterwards,  its  validity  is  to  be  tried  by  the  same  tests 
which  are  in  general  to  be  applied  to  all  sales  and  conveyances 
made  by  a  debtor  for  the  benefit  of  a  pre-existing  creditor.  This 
is  the  principle  which  was  embraced  in  the  instructions  given 
to  the  jury  instead  of  those  asked  for  by  the  defendant  In 
each  particular,  therefore,  the  ruling  of  the  court  was  unobjec- 
tionable. 

But  because  the  deposition  of  Davis,  and  copies  of  the  sched- 
ule of  debts,  and  proof  of  claims  in  the  insolvency  proceedings 
against  Alexander,  were  erroneously  admitted  in  evidence,  the 
exceptions  must  be  sustained,  and  a  new  trial  granted. 


Docnmrs  or  OonruBXOii  or  Goods:  8m  iSoMwon  ▼.  EcU,  75  Am.  Bea  SS^ 
and  note  237,  citing  prior  oaaei. 

DxposmoN  IS  iHADMiasniLB  AOAnrsr  Objeotiov,  whxn  It  dob  hot  Ar- 
PEAB  THAT  BjfiQcnBiTES  OT  Statdts  hftTO  boon  ■ubstantiaUy  oomplied  with: 
WiUonr,  Campbell,  70  Am.  Dec.  686;  Avery  t.  Atfery,  82  Id.  613;  not66ia  A 
deposition  is  incompetent  when  the  words  "  before  me, "  in  the  on^faaa  praosd- 
ing  the  name  of  the  magistrate  before  whom  the  deposition  puported  to  bs 
taken,  are  omitted:  PawersY.  Shepard,  63  Id.  168.  The  principal  case  Is  dted 
in  the  following  cases:  Depositions  are  evidence  only  when  all  the  reqnirenMnis 
of  the  statute  have  been  complied  with:  Simpmm  t.  Dix,  131  ICaak  185;  Cm^ 
ningkamT,  Han,4AlliBa,^TJ.  They  most  show  that  the  oath  wai 
tared  in  the  msiinsr  prescribed  1^  t^  statate:  CVmafwgJbflw  t.  HaH 
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r,  Bogen^  Sid.  liXL  And  a  deporitJCTi  it  inadmlwiMe  whan  it  doei  nol 
tppcar  from  the  magictrate'a  certificate  that  the  witness  was  sworn  to  testify 
Um  tnith  **relatiTe  to  the  cause  for  which  it  was  taken:"  Hikhings  ▼.  ElBa, 
I  Id.  475;  Burt  r.  Allen,  103  Mass.  42.  Bat  if  the  magistrate's  certificate 
vpoii  a  deposition  shows  that  the  deponent  was  sworn  to  testify,  etc,  in 
reUtiosi  to  an  action  pending  between  A  and  B»  the  judge  may  allow  it  to 
be  read  in  eridenoe  on  the  trial  of  an  action  bearing  that  title,  although  it 
s^^pears  that  another  action  with  the  same  tiUe  is  pending  in  the  sam« 
•oort:  Hale  ▼.  SUloway,  3  Allen,  359,  distinguishing  the  principal  case  on  the 
gniond  that  the  magistrate's  certificate  omitted  no  statutory  requisite. 

DXCLARATIONS  OP  GbANTOB  AS  TO  FbAUD  IN  Ck>HyBTAKOS  AMM  ADMISaX- 

BLB  WHXir:  See  McDowell  ▼.  QoUUmUh,  61  Am.  Dec.  305,  and  cases  cited  in 
the  note  317;  Coeanhovan  ▼.  Hat%  60  Id.  57.  In  an  action  of  replevin  against 
B  to  obtain  goods  sold  by  the  plaintiff  to  A,  and  by  him  to  B,  if  the  plaintiff 
aeeks  to  rescind  the  sale  on  the  ground  of  fraud  on  the  part  of  A,  evidence 
that  A  filed  a  petition  in  bankruptcy  after  the  sale  to  B,  and  that  he  waa  ad* 
Indicated  a  bankrupt  thereon,  is  inadmissible;  Haskine  ▼.  Warren,  115  Mass. 
639,  citing  the  principal  case.  But  where  the  awrigneon  of  the  bankrupt  are 
the  defendants,  the  plaintiff  may  introduce  the  schedules  filed  in  bankruptcy 
by  the  bankrupt,  for  the  purpose  of  proving  his  insolvency  at  the  time  he 
filed  them,  if  that  fact  is  admissible,  and  the  principal  case  is  not  conflicting, 
Cor  it  is  proper  that  such  schedules  should  not  be  admitted  where  the  insol* 
Lt  or  his  assignees  are  plaintiffs,  and  as  in  the  principal  case  in  disparage* 
kt  of  the  titie  of  his  vendee;  but  in  a  suit  against  him  or  his  assignee,  hia 
mAmim^Mum  and  declaratioQs  may  be  properly  ^wiiffoit  in  favor  of  the  plain* 
tiff:  Hoemer  v.  Oldham,  122  Id.  552. 

OovDUCT  or  Pabths  to  Saiji  boors  awd  Aim,  as  weU  as  at  the  time  o( 
the  sale,  may  be  inquired  into  for  the  purpose  of  ascertaining  whether  or 
not  such  sale  was  bona  fde:  BeeU  v.  Knight,  19  Am.  Deo.  184.  So,  of  th« 
peeuniary  condition  of  the  parties:  Covanhotxin  v.  Hart,  60  Id.  57.  The  prin- 
eipal  case  is  cited  to  the  point  that  the  validity  as  to  creditors  of  a  mortgage 
given  for  a  pre-existing  debt  depends  entirely  upon  the  circumstances  under 
which  it  was  made,  and  the  state  of  things  existing  at  that  time:  Forhee  v. 
Bowe,  102  Mass.  435;  and  that  evidence  that  at  the  time  of  the  mortgage  of 
a  stock  of  goods  the  mortgagee  knew  that  the  mortgagor  was  intemperate  in 
his  habits,  and  neglected  his  business,  is  competent  in  support  of  the  allegi^ 
Ikn  that  the  mortgage  was  made  and  received  in  fraud  of  the  insolvent  lawt 
Aldmr.  ifMA,  97 Id.  163L 


Bubton  v.  Sohbbpp. 

[1  Aixm,  US.] 
fliAUi  OT  TiioxaT  OT  ADMzaaioN  to  Conoxbt  is  Mkes  Rkvooabls  LioKm 
to  enter  hall  and  remain  during  the  concert,  and  if  revoked  after  the  en- 
tranoe  of  the  purchaser,  and  he  refuses  to  depart  upon  request,  he  be* 
eomes  a  trespasser,  and  may  be  removed  by  such  force  as  is  necessary  to 
oreronne  his  resistance;  and  for  such  removal  trespass  will  not  lie»  hi* 
only  remedy  being  an  action  for  the  breach  of  contract. 

ToBT  for  assatilt  and  battery.    The  eyidence  showed  that  in 
1867  ODe  Thalberg  gave  a  concert  in  a  public  hall  in  LowelL 
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No  restriction  as  to  persons  to  be  admitted  was  made  in  the 
advertisement  of  the  concert,  and  it  was  stated  therein  that  in 
order  to  bring  the  entertainment  within  the  reach  of  all  classes, 
the  admission  fee  would  be  fifty  cents.  The  plaintiff,  who  was 
a  colored  man,  entered  the  building  and  bought  a  ticket  at  the 
ticket-office.  He  then  went  to  the  outside  door  of  the  hall, 
delivered  his  ticket  to  the  door-keeper,  received  from  him  a 
programme  of  the  concert,  and  entered  the  hall.  He  was  pro- 
ceeding towards  seats  which  were  about  ten  feet  from  the  door, 
when  he  was  called  back  by  the  defendant,  who  said  to  him, 
*' You  cannot  go  in  here;  we  don't  allow  black  men  in  here." 
After  further  conversation,  during  which  the  defendant  ordered 
the  plaintiff  to  go  out,  and  he  refused  to  go,  the  defendant  took 
hold  of  the  plaintiff,  and  forcibly  put  him  outside  of  the  hall, 
in  the  presence  of  the  audience,  and  at  the  ticket-office  ten- 
dered him  the  amount  he  had  paid  for  his  ticket.  It  was  not 
claimed  that  the  defendant  used  any  more  force  than  was 
necessary  to  put  the  plaintiff  out,  though  the  plaintiff's  coat 
was  torn.  The  court  was  requested  by  the  defendant  to  rule 
that  the  plaintiff  could  not  maintain  this  action  of  tort,  and 
that  the  action  should  have  been  for  breach  of  contract.  The 
court  ruled  that  the  plaintiff  could  recover  in  this  form  of  ac- 
tion. A  verdict  was  rendered  for  the  plaintiff,  and  the  defend- 
ant alleged  exceptions. 

21  H,  SweetMTy  for  the  defendant 
B.  F,  Butler^  for  the  plaintiff. 

By  Court,  Merrick,  J.  The  sale  of  the  ticket  to  the  plain- 
tiff, under  the  circumstances  stated  in  the  bill  of  exceptions, 
was  a  license  to  him  to  enter  the  hall  of  the  building  in  pos- 
session of  the  defendant  as  its  temporary  lessee,  and  to  remain 
in  it  during  the  concert  which  was  to  be  given  there.  But  the 
license  was  revoked  immediately  upon  the  entrance  of  the 
plaintiff  into  the  hall  and  before  he  had  taken  his  seat.  By  re- 
maining there  afterwards,  and  refusing  to  depart  upon  request, 
he  became  a  trespasser;  and  the  defendant  had  a  right  to 
remove  him  by  the  use  of  such  degree  of  force  as  his  resistance 
should  render  necessary  for  that  purpose.  It  is  not  alleged  that 
in  the  exercise  of  this  right  the  force  used  was  at  all  excessive, 
or  more  than  was  requisite  to  effect  his  removal  in  a  reason- 
able manner  from  the  premises. 

A  parol  license  by  the  owner  of  real  estate  to  enter  or  do  an; 
particular  act  upon  it  may  commonly  be  revoked  at  any  tim« 
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before  the  object  and  purpose  for  which  it  was  conceded  has  been 
folly  availed  of,  or  wholly  accomplished:  Ruggles  v.  Lemre^  24 
Pick.  187;  HewliiM  y.  Shippamj  5  Bam.  &  Cress.  221.  This 
general  proposition  is  not  contested  by  the  plaintiff;  but  he 
claims  that,  as  the  contract  under  which  his  license  was  de- 
rived was  either  wholly  or  in  part  executed,  and  as  he  was  in 
the  actual  enjoyment  of  the  privilege  conferred  upon  him  at 
the  time  when  the  defendant  undertook  to  revoke  it,  the  right 
of  revocation  was  lost,  and  could  no  longer  be  asserted.  This 
claim  is  founded  upon  the  clear  and  well-recognized  distinc- 
tion between  a  mere  license,  which  neither  passes  any  interest 
nor  alters  or  transfers  property  in  anything,  but  only  makes 
an  action  lawful  which  would  otherwise  have  been  unlawful, 
and  a  license  coupled  with  a  grant,  or  arising  from  a  sale  of 
property  to  be  taken  and  carried  from  the  land  where  it  is 
situated  or  upon  which  it  is  placed:  Thomas  v.  Sorrelly  Vaughan, 
830.  In  the  latter  case,  it  is  irrevocable  so  far  as  the  contract 
is  executed.  Thus,  where  the  parties  entered  into  an  oral  con* 
tract  that  the  defendant  should  cut  certain  trees  upon  the 
plaintiff's  land,  peel  them,  and  take  the  bark  to  his  own  use, 
and  pay  therefor  a  certain  price  per  cord,  and  in  pursuance  of 
the  contract  the  defendant  entered  upon  the  land,  cut  the 
trees,  and  peeled  them,  it  was  held  that  the  plaintiff  could  not 
revoke  the  license  nor  prevent  the  defendant  from  taking  away 
the  bark,  and  that  his  entry  upon  the  land  for  the  purpose  of 
taking  and  carrying  away  the  bark,  after  he  had  been  forbid- 
den to  do  so,  was  not  a  trespass,  but  a  lawful  and  justifiable 
act:  NetileUm  v.  Sikesy  8  Met.  84;  Claflin  v.  CarpenteVj  4  Id. 
680  [88  Am.  Dec.  381]. 

So  where  the  plaintiff  sold  certain  standing  trees  upon  his 
land  to  the  defendant  for  a  price  agreed  upon,  and  he  there- 
upon entered  and  cut  down  a  part  of  them,  and  before  any  of 
them  were  taken  away  he  was  forbidden  by  the  plaintiff  to 
proceed  any  further  in  the  execution  of  the  contract,  or  to 
remove  any  of  the  trees  which  had  been  severed  from  the 
freehold,  and  he  did,  nevertheless,  go  upon  the  land  and  take 
away  such  of  the  trees  as  he  had  previously  cut  down,  it  was 
determined  that  although  the  plaintiff  had  a  right  to  termi- 
nate the  contract  and  revoke  the  license  as  to  the  trees  left 
standing,  he  could  not  do  so  as  to  those  which  had  already 
been  cut  down,  and  that  an  action  of  trespass  against  the  de- 
fendant for  subsequently  entering  upon  the  land  and  carrying 
away  such  trees  could  not  be  maintained:  Oiles  v.  Simon ds 
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15  Gray,  44]  [77  Am.  Dee.  873].  But  in  another  case,  bear- 
ing in  all  the  facts  reported  a  dose  resemblance  to  those  dis- 
closed in  the  present  action,  where  it  appeared  that  a  ticket 
of  admission  to  the  grand-stand,  within  t&e  incloeure  of  the 
Doncaster  races,  was  sold  to  the  plaintiff,  and  he  afterwards, 
upon  surrendering  his  ticket,  was  permitted  to  enter  upon  the 
grounds  within  the  inclosure,  and  that  the  license  to  him  was 
then  revoked,  and  upon  his  refusal  to  depart  upon  request, 
he  was  forcibly  removed  from  the  premises,  it  was  determined, 
after  much  consideration,  that  upon  these  facts  his  removal 
was  justifiable,  because  the  defendant  had  a  right  to  counter- 
mand the  license,  and  the  plaintiff  by  remaining  there  after- 
wards was  acting  in  an  unlawful  manner;  and  therefore  thai 
an  action  for  an  alleged  assault  and  battery  committed  upon 
his  person  in  putting  him  out  of  the  inclosure  could  not  be 
maintained:  Wood  v.  Leadbiiterj  13  Mee.  &  W.  845. 

A  like  determination  was  made  in  this  court  in  the  recent 
case  of  McCrea  v.  Marshy  12  Gray,  211  [71  Am.  Deo.  745]. 
McCrea  purchased  a  ticket  of  Marsh,  admitting  him  to  the 
family  circb  in  the  Howard  Athensum,  to  witness  a  the- 
atrical performance  advertised  to  be  performed  there.  The 
ticket  was  purchased  at  the  ticket-office,  and  the  plaintiff  pro- 
ceeded with  it  to  the  entrance  of  the  theater,  and  exhibiting 
his  ticket  to  the  door-keeper,  demanded  admission.  But  the 
door-keeper  refused  to  allow  him  to  enter,  for  the  reason  that 
the  plaintiff  was  a  colored  person,  and  that  such  persons  wero 
not  admitted  to  seats  in  the  family  circle.  The  defendant 
being  sent  for,  and  informed  of  what  had  taken  place,  ordered 
that  McCrea  should  not  be  allowed  to  enter,  and  upon  his 
attempting  to  do  so,  he  was  forcibly  resisted  and  removed  from 
the  building.  For  this  assault  upon  him,  he  commenced  his 
action;  and  it  was  held  by  the  court,  that  by  the  purchase  of 
the  ticket  he  acquired  a  mere  license  to  enter  the  theater  and 
witness  the  performance;  but  that  the  license  was  revocable; 
and  being  revoked,  he  was  himself  a  trespasser  in  attempting 
to  enter  that  part  of  the  building  from  which  he  was  excluded 
by  the  proprietor;  that  he  was  thereupon  lawfully  removed,  and 
could  maintain  no  action  for  the  assault  of  which  he  compladned. 
These  determinations  completely  cover  the  present  case,  and  are 
decisiveofit.  The  plaintiffhad  a  mere  license;  it  was  revocable, 
and  revoked;  and  upon  his  refusal  to  leave  the  hall  to  which  his 
ticket  gave  him  admittance,  the  defendant  had  a  lawful  right  to 
remove  him.    For  such  removal,  an  action  of  trespass  oannoli 


Jan.  1861.]        Buttbick  v.  Cmr  of  Lowell.  721 

upon  ihe  facts  reported,  be  maintained.  He  may  have  a  remedy 
In  another  form  of  action  for  breach  of  ihe  contract,  but  that  can- 
ncyt  affect  the  decision  of  the  present  case.  The  mling  whioh 
the  defendant  desired  of  the  conrt  would  have  been  a  correct 
statement  of  the  law,  and  should  have  been  given.  The 
tefdsal  to  adopt  it  was  erroneous,  and  the  exception  taken  £or 
that  cause  must  be  sustained. 


UmzBouTED  Pabol  LiGEKSia  ABB  OBBBBAXX.T  BxvooABLE,  eroi  whion 
liMed  upon  a  Talnable  consideration;  bat  when  the  lioeneee  hai  acted  upon 
^e  Uoenee,  it  may  not  be  revoked  to  his  damage:  Rhodes  ▼.  Otf*,  73  Am.  Deo. 
489,  note  448;  Daime  ▼.  Dame,  76  Id.  106;  Wicherthaan  ▼.  Orr^  74  Id.  348. 

Tbb  PBDrciFAL  OASB  18  GiTKD  to  the  point  that  portions  of  realty,  capahla 
«l  sereraaoe^  may  be  sold  by  oral  agreement,  and  removed  by  virtae  of  an 
oral  lioense,  bat  before  the  seTeranoe  the  owner  may  revoke  the  sale  and 
Eoense:  Poor  ▼.  Oakman,  104  Mass.  316;  Owen»  ▼.  Xeicpu,  46  Ind.  603;  and 
that  if  the  owner  of  land,  for  a  valoable  oonsideration«  orally  licenses  another 
to  eat  cS^  within  a  certain  time,  the  trees  standing  upon  it,  and  afterwards 
aaecvtes  an  absolnte  deed  of  the  land  to  a  third  person,  each  deed,  when 
made  known  to  the  licensee,  will  operate  as  a  revocation  of  the  license,  al- 
thoogli  the  grantee  had  knowledge  of  it:  Drdb$  v.  Wellip  11  Allen,  144^  la 
Sdtier  V.  Trinity  Church,  109  Mass.  23,  the  principal  case  was  dted  to  the 
point  that  the  owners  of  tombs,  in  a  chnrch  building;  hold  mere  revocable 
Hoswses,  bat  it  was  nnneoesaary  to  decide  the  point. 

Thbaxbb  TunuT  is  Bxvogabui  LurnNSB:  McOrea  r.  Mank^  71  Am.  Dea 
946^  and  note  treating  the  sabjeot  747,  74& 


BuTTBiOK  V.  City  of  Lowhll. 

[1  ALLIH,  172.] 

Cferr  B  Bor  Liablb  iob  Assault  abd  Baitkbt  CoaoixRiD  bt  Ptouoi 
OmoBBS  in  an  attempt  to  enforce  a  city  ordinance.  Polioe  offioers  are 
pablio  officers,  and  not  the  agents  or  servants  of  the  dty. 

Cut  dob  bot  Bboomb  Liablb  vob  Assault  and  Baitxbt  Commrtbd  bt 
ITS  PoLiOB  Ofhobbs  in  enforcing  a  city  ordinance,  becaose  it  authorizes 
its  solicitor  to  appear  and  defend  a  suit  against  the  polioe  o£6oers.  This 
does  not  oonstitate  a  ratification  and  adoptiaa  of  the  acts  of  the  officers. 

ToBT  for  aBsault  and  battery.  The  following  fietcts  were 
agreed  upon  in  the  snperior  court,  so  far  as  thej  should  be 
competent  evidence:  Colbum  and  Stacj  were  watchmen  and 
police  officers  of  the  city  of  Lowell,  with  the  powers  of  consta- 
bles, except  the  service  of  civil  precepts.  About  sunset  one 
day,  while  the  plaintiff  was  standing  peaceably  upon  the  side* 
walk  and  talking  with  one  other  person,  interrupting  no  one 
in  the  use  of  the  sidewalk,  the  officers  ordered  him  off;  and 
when  he  refused  to  go,  they  assaulted,  arrested,  and  impris- 
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oned  him,  claiming  that  they  were  merely  performing  their 
official  duty.  The  plaintiff  then  brought  an  action  of  tori 
against  the  officers  for  false  arrest  and  assault  and  batteiy, 
and  obtained  a  judgment  for  five  hundred  dollars  damages, 
and  costs.  This  judgment  had  not  been  satisfied.  The  city 
of  Lowell  authorized  its  solicitor  to  appear  and  defend  the 
case,  and  paid  him  for  trying  the  case.  The  city  solicitor,  in 
pursuance  of  a  city  ordinance,  made  a  report  of  all  cases  in 
which  the  city  was  a  party  or  interested,  and  this  report  was 
accepted  by  the  city  council.  The  report  contained  the  fol- 
lowing  statement  of  the  plaintiff's  action  against  the  police  of- 
ficers: "Samuel  P.  Buttrick  v.  City  of  Lowell.  This  action  was 
entered  December  term,  1855,  by  Butler  &  Webster,  esquires, 
and  was  to  recover  damages  for  an  alleged  trespass  in  remov- 
ing the  plaintiff  from  the  sidewalk  on  Merrimack  street,  and 
imprisoning  him.  The  removal  of  the  plaintiff  from  the  side- 
walk, and  the  imprisonment,  were  justified  by  the  defendants 
in  their  defense  under  the  city  ordinance  which  provides  that 
'three  or  more  persons  shall  not  stand  together  or  near  each 
other  in  any  street  in  the  city,  in  such  manner  as  to  obstruct 
a  free  passage  therein  for  passengers.'  The  cause  came  to 
trial  in  March  last;  and  although  the  evidence  tended  to  show 
that  the  plaintiff  was  in  the  first  instance  in  fault  in  refusing 
to  move  along,  as  requested  by  one  of  the  officers,  it  was 
proved  that  one  of  the  defendants  used  violence  in  imprison- 
ing the  plaintiff,  and  therefore  the  jury  returned  a  verdict  for 
the  plaintiff  of  five  hundred  dollars."  It  was  admitted  that 
the  defendants  in  that  action  made  the  defense  stated  in  the 
report,  and  so  claimed  their  justification  at  the  time  of  the 
arrest.  Nonsuit  was  ordered  on  these  facts,  and  the  plaintiff 
appealed. 

B,  F.  Butler,  for  the  plaintiff. 
T,  H,  StoeeUer,  for  the  defendant. 

By  Court,  Bigblow,  C.  J.  This  case  most  be  governed  by 
the  decisions  in  Hafford  v.  City  of  New  Bedford,  16  Gray,  297, 
and  Walcott  v.  Swampscottj  1  Allen,  101.  Police  officers  can  in 
no  sense  be  regarded  as  agents  or  servants  of  the  city.  Their 
duties  are  of  a  public  nature.  Their  appointment  is  devolved 
on  cities  and  towns  by  the  legislature  as  a  convenient  mode 
of  exercising  a  function  of  government;  but  this  does  not  ren- 
der them  liable  for  their  unlawful  or  negligent  acts.  Tht 
detection  and  arrest  of  offenders,  the  preservation  of  the  pub 
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lie  peace,  the  enforcement  of  the  laws,  and  other  similar  pow* 
ers  and  duties  with  which  police  ofiQcers  and  constables  are 
intrusted,  are  derived  from  the  law,  and  not  from  the  city  or 
town  under  which  they  hold  their  appointment.  For  the  mode 
in  which  they  exercise  their  powers  and  duties,  the  city  or 
town  cannot  be  held  liable. 

Nor  does  it  make  any  difference  that  the  acts  complained  of 
were  done  in  an  attempt  to  enforce  an  ordinance  or  by-law  of 
the  city.  The  authority  to  enact  by-laws  is  delegated  to  the 
city  by  the  soyereign  power,  and  the  exercise  of  the  authority 
gives  to  such  enactments  the  same  force  and  effect  as  if  they 
had  been  passed  directly  by  the  legislature.  They  are  public 
laws  of  a  local  and  limited  operation,  designed  to  secure  good 
order  and  to  provide  for  the  welfare  and  comfort  of  the  inhabi- 
tants. In  their  enforcement,  therefore,  police  officers  act  in 
their  public  capacity,  and  not  as  the  agents  or  servants  of  the 
city. 

The  facts  relied  on  in  this  case  to  show  a  ratification  or 
adoption  by  the  city  of  the  acts  of  the*  police  officers  cannot 
have  that  effect  They  are  entirely  consistent  with  a  belief 
on  the  part  of  the  mayor  and  other  agents  of  the  city  that  the 
police  officers  had  committed  no  unlawful  invasion  of  the 
plaintiff's  rights:  Perley  v.  Oeargetown,  7  Gray,  464. 

It  may  be  added  that,  if  the  plaintiff  could  maintain  his 
position  that  police  officers  are  so  far  agents  or  servants  of  the 
city  that  the  maxim  respondeat  superior  would  be  applicable  to 
their  acts,  it  is  clear  that  the  facts  agreed  would  not  render  the 
city  liable  in  this  action;  because  it  plainly  appears  that,  in 
committing  the  acts  complained  of,  the  officers  exceeded  the 
authority  vested  in  them  by  the  by-law  of  the  city. 

Judgment  for  the  defendants. 


LiABnjTT  or  MuNicvAL  CoBPORATioM  FOB  AcTs  ov  OwncKU  whose  d«- 
feies  are  of  a  public  natare:  Dargan  ▼.  Mayor  etc  qf  Mobile,  70  Am.  Deo.  606, 
note  611.  The  principal  case  is  cited  to  the  point  that  a  city  is  not  liable  for 
the  neglect  of  its  marshal,  its  police  officers  or  firemen,  appointed  by  it: 
FamOsmer  %.  City  qf  Aurora,  85  Ind.  135;  Wettem  College  etc  ▼.  CUy  qf  Clem* 
Umd,  12  Ohio  St.  379;  that  a  police  officer  is  not  a  servant  of  the  city  which 
^ipoints  him,  in  any  snch  sense  as  to  take  away  his  right  of  action  against 
it  for  aa  injury  snstained  by  reason  of  a  defective  highway:  Kimball  v.  City 
qf  Bo&Um,  I  Allen,  417;  that  a  city  is  not  liable  for  a  personal  injury  resulting 
from  the  negligence  of  officers  and  members  of  its  fire  department  in  perform- 
ing their  duties:  Fitherv,  City  qf  Boston,  104  Mass.  95;  that  though  elected 
by  the  city,  issessors  and  tax-collectors  are  public  officers,  having  their  duties 
pnecribed  by  law  for  the  general  welfare,  and  are  guided  by  the  law  in  the 


724  Gahagan  v.  Boston  etc.  R.  R.  Co.  [Mass. 

cnrciBe  of  these  duties:  Houire  t.  C8(^  qf  Boston,  4  Allen,  58;  that  an  aetuA 
cannot  be  maintained  by  the  collector  of  taxes  against  the  town  for  issuing  ol 
•  warrant  of  distress  against  him,  and  the  levying  the  same  on  his  goodi,  bj 
the  treasurer  of  the  town,  the  issuing  and  enforcement  of  the  same  beiog  the 
act  of  the  town  tressurer  on  his  own  responsibility:  Snow  t.  Brmmoidt,  71 
Me.  682;  that  a  constable  and  deputy  collector,  in  serving  a  wammt  for  the 
collection  of  taxes,  is  a  public  officer,  and  not  a  servant  of  the  dty:  DwAor 
T.  OUy  ((fBo$Um,  112  Mass.  75;  and  that  overseers  of  the  poor  are  puUio  oA- 
and  not  agents  of  the  town:  Nea  Be^wd  t.  SToiniAmi,  9  AUsd,  2(Mk 


Gahagan  v.  Boston  and  Lowell  Railroad  Co. 

[1  Allbn,  187.] 

Whzrs  nr  AonoN  againbt  Railboad  Compant  iob  Lf  jitbt  Bbckivbd  or 
PAasnto  ALONG  HiQHWAT  an  issue  is  made  .upon  the  nnreaaonaUe  or 
negligent  conduct  of  the  company  in  the  use  of  the  highway  at  the  time 
of  the  accident,  the  habits  of  the  company  at  other  times  has  no  legitimais 
bearing  upon  this  issue,  and  evidence  respecting  such  habits  is  prepsrij 
excluded. 

Whxbb  PLAnrriFF  AiTjqirfg  to  Pbovi  that  Flaohah  Emtlotxd  bt 
Railboap  Compant  was  intemperate  and  incompetent  penan,  the  com* 
pany  may  show  that  he  was  careful,  attentive,  and  temperateb  and  tfaii 
may  be  proved  by  witnesses  who  had  seen  his  conduct^  and  it  is  not 
necessary  that  they  be  experts. 

RlILBOAP  GOMPANr  HAB  No  RlGHT  TO  USI  HiGHWAT  AS  PaBT  OF  FSUDBT- 

TABD,  but  it  may  pass  and  repass  upon  the  highway  for  any  lawful  pur- 
pose, provided  it  uses  it  only  to  a  reasonable  extent  and  in  a  roasoaiWe 
manner,  without  encroaching  upon  the  ri^ts  of  others  who  have  an  eqoal 
right  to  use  it. 

Plaintdt  MUST  Show  bt  AmBMATivx  Evidbnob  that  Hb  was  n  Un  ot 
Dub  Cabb,  and  upon  this  point  he  has  the  burden  of  proof. 

Whebb  Wholb  Evidbnob  on  Which  Plaintiit's  Cabb  Rbsib  Showb  ihai 
Hb  was  Cabblbss,  and  he  offers  no  evidence  that  he  was  in  the  exerdss 
of  care,  the  court  may  instruct  that  as  a  matter  of  law  the  action  caanol 
be  maintained;  and  an  attempt  to  pass  between  cars  in  motion,  propeDad 
by  an  engine,  where  no  reason  appears  to  justify  the  attempt^  is  a  cais 
within  this  rule. 

ToBT  for  an  injury  causing  the  death  of  the  plaintifTs 
intestate,  who,  while  passing  along  a  highway,  was  crushed 
l)etween  the  cars  of  the  defendant.  Verdict  was  for  the  defend* 
ants,  and  the  plaintiff  alleged  exceptions.  The  case  is  suffi* 
ciently  stated  in  the  opinion. 

B.  F.  Butler  <md  N.  St.  J.  Oreenj  for  the  plaintiff. 

/.  0.  Abbottj  for  the  defendants. 

By  Court,  Hoar,  J.  The  exceptions  show  that  a  prindptl 
issue  in  the  cause  was  upon  the  unreasonable  or  negligent  con* 
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duct  of  the  defendants  in  the  use  of  the  highway  at  the  time 
the  plaintiff's  intestate  reoeived  the  injury  for  whicK  she  seeks 
to  recover  compensation.  We  think  their  habits  at  other  times 
had  no  legitimate  bearing  upon  this  issue,  and  that  evidence 
respecting  such  habits  was  properly  excluded.  If  their  use  of 
the  highway,  at  that  time,  was  reasonable  and  lawful,  the 
plaintiff  could  have  no  greater  rights  because  on  other  occa- 
sions they  had  been  guilty  of  misconduct:  RobinMn  v.  FitchF- 
burg  and  Worcester  R.  R.  Co.^  7  Oray,  92.  They  could  not 
have  shown  their  general  carefalness  as  an  excuse  for  their 
conduct  at  the  time  in  question:  Tenney  v.  TuttUy  1  Allen,  185. 
The  cases  cited  by  the  plaintiff  depend  upon  a  different  prin- 
ciple, where  the  acts  proved  might  fairly  be  regarded  as 
designed  to  be  a  preparation  for,  or  commencement  of,  the 
principal  fact  to  be  established:  Commontoealih  v.  Merriamy  14 
Pick.  618  [25  Am.  Dec.  420]. 

2.  The  plaintiff's  evidence  was  not  as  to  the  conduct  or  con- 
dition of  the  flagman  at  the  time  of  the  accident,  but  was 
offered  to  prove  that  the  defendants  were  negligent  in  employ- 
ing an  intemperate  and  incompetent  person.  This  raised 
directly  the  question  as  to  his  general  habits  and  behavior, 
and  it  was  therefore  right  to  allow  the  defendants  to  show  that 
he  was  careful,  attentive,  and  temperate:  Robinson  v.  Fiichhurg 
and  Worcester  R,  R,  Co.^  7  Gray,  92.  This  was  a  fact  which 
could  be  proved  by  witnesses  who  had  seen  his  conduct,  and 
could  testify  to  the  facts  which  they  had  observed.  It  did  not 
require  that  they  should  be  experts. 

3.  It  was  undoubtedly  true  that  the  defendants  could  not 
lawfully  use  the  highway  as  a  part  of  their  freight-yard;  that 
is  to  say,  they  had  no  right  to  make  tne  exclusive  use  of  it 
which  their  own  convenience  required,  which  they  could  make 
of  their  own  property.  But  they  could  pass  and  repass  upon 
the  highway  for  any  lawful  purpose,  provided  they  used  it  only 
to  a  reasonable  extent,  and  in  a  reasonable  manner,  without 
eoeroaching  upon  the  rights  of  others  who  had  an  equal  right 
to  use  it.  The  question  of  the  mode  and  reasonableness  ol 
this  use  was  rightly  submitted  to  the  jury. 

4.  The  question  whether  the  plaintiff's  intestate  exercised 
due  care,  or  by  his  own  carelessness  contributed  to  the  injury 
which  he  received,  was  a  question  of  fact  for  the  jury,  if  there 
were  any  fetcts  in  dispute,  or  if  there  were  any  evidence  upon 
which  it  was  competent  for  the  jury  to  find  that  he  used  ordi- 
nary care.    But  it  has  long  been  settled  in  this  commonwealth 
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that  it  is  incumbent  upon  the  plaintiff  to  show,  by  aifinnative 
evidence,  that  he  was  in  the  use  of  due  care;  and  upon  this 
point  he  has  the  burden  of  proof:  Adams  v.  Cariide,  21  Pick. 
146.  When,  therefore,  a  plaintiff  offers  no  evidence  that  he 
was  in  the  exercise  of  care,  but  on  the  contrary,  the  whole  evi- 
dence on  which  his  case  rests  shows  that  he  was  careless,  we 
have  held  that  the  court  may  rightfully  instruct  the  jury  as  a 
matter  of  law  that  the  action  cannot  be  maintained:  Lucas  v. 
Taunton  and  New  Bedford  R,  it,  6  Gray,  64  [66  Am.  Dec.  406]; 
GUinan  v.  Deerfieldy  15  Id.  577;  Oavett  v.  Manchester  and  Law- 
rence R,  R,j  16  Id.  501  [77  Am.  Dec.  422]. 

We  are  of  opinion  that  the  conduct  of  the  plaintiff's  intes- 
tnte,  as  reported,  brings  his  case  clearly  within  this  rule;  no 
reason  whatever  appearing  to  justify  him  in  attempting  to 
pass  between  cars  in  motion,  propelled  by  an  engine.  The 
plaintiff's  counsel  argues  that,  to  sustain  the  ruling  at  the 
trial,  it  must  appear  to  the  court  that,  under  no  possible  com- 
bination of  circumstances,  it  could  have  been  possible  for  him 
to  make  the  attempt  without  negligence.  But  we  do  not  so 
understand  the  effect  of  the  exceptions.  The  ruling  of  the 
presiding  judge  at  the  trial  was  upon  the  case  presented.  If  the 
evidence  which  the  plaintiff  offered  was  simply  of  such  con- 
duct on  the  part  of  the  person  injured  as  is  described  in  the 
hypothetical  case  put  to  the  jury  in  the  instructions  of  the 
judge,  we  can  have  no  doubt  that  it  did  not,  as  a  matter  of 
law,  tend  to  show  ordinary  care  on  his  part.  If  there  were 
any  other  facts  or  circumstances  in  evidence  tending  to  qualify 
or  control  the  effect  of  this,  they  should  have  been  stated  in 
the  bill  of  exceptions. 

Judgment  on  the  verdict. 

Ck)NTRIBUTOBT  NSGUOSNCS  A8  BaB  TO  BWOWBT  AVB  BOBDBN  OF  FMM» 

WITH  Respect  thereto:  See  Johtmm  ▼.  Hudson  River  R,  R.  Ox,  75  Am.  Dea 
875,  and  note  383;  Chapman  ▼.  New  Hav€n  R.  R.  Co.^  Id.  344,  note  346;  Lmeu 
V.  New  Bedford  etc.  R.  R.  Co.,  66  Id.  406^  and  note410.  The  principa  case 
ifl  cited  in  the  foUowing  cases:  Where  the  whole  evidence  on  which  the  plain- 
tiff *8  case  rests  shows  that  he  was  oaielees,  the  coort  may  rightfoUy  instrad 
as  a  matter  of  law  that  the  action  cannot  be  maintained:  Wrighi  ▼.  Maldm 
etc,  R,  R.  Co.,  4  Allen,  289;  Warren  ▼.  Fiichburg  R.  R.  Co.,  8  Id.  230;  JToyo 
T.  Boston  etc  R.  R.,  104  Mass.  142.  Thns  a  traveler  in  a  railroad  car  cannot 
recover  against  the  company  for  a  personal  injury  suffered  wholly  or  in  part 
by  reason  of  allowing  lus  arm  or  elbow  to  be  outside  of  the  window,  and  it  ii 
the  duty  of  the  court  so  to  instruct:  Todd  v.  Old  Colony  etc  R.  R.  Co.,  3  Allen, 
22.  And  when  the  circumstances  are  not  complicated,  and  the  undisputed 
evidence  discloses  conduct  which  would  be  condemned  as  careless  by  men  <d 
common  prudence,  it  is  the  duty  of  the  judge  to  instmot  the  jury  to  find  t 
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f«rdiet  for  the  defendant:  fTtYby.Xymitfe.  i7.i7.  Co^,  129  Mue.  352.  When, 
howereTy  the  circmnstaaoee  under  which  the  plaintiff  aote  are  complicated, 
•nd  the  general  knowledge  and  experience  of  men  do  not  at  once  condemn 
hia  conduct  as  careless,  it  is  the  duty  of  the  judge  to  sabmit  the  question  to 
the  jury:  Oa^nor  ▼.  Old  Colony  etc  H,  S.  Co,,  100  Id.  212.  So  it  ie  proper 
for  a  judge  to  refuse  to  instruct  that  the  plaintiff  was  not  in  the  exercise  of 
duo  care,  if  the  facts  on  which  the  question  depends  are  in  dispute:  Brooks  ▼. 
FmhabUanta  i^SomarvilUj  106  Id.  275;  and  if  there  is  any  evidence  from  which 
reaaonable  care  may  be  inferred,  the  matter  must  be  left  to  the  jury:  Mayo 
r.  Bctton  etc  S.  S.,  wprtu  And  the  evidence  should  be  submitted  to  the 
Jury  where  the  plaintiff  did  not  appear  to  have  been  in  the  position  of  one 
who,  at  his  own  risk,  voluntarily  assumes  an  expoeed  position  not  intended 
for  passengers;  Treat  v.  Boeton  etc,  S.  B.  Corp.^  131  Id.  372.  Thus  the 
court  cannot  say,  on  a  bill  of  exoeptions,  that  riding  upon  the  outside  plat- 
form of  a  horse-car  is  such  want  of  ordinary  care  as  to  prevent  a  recovery  fcr 
an  injury  sustained  by  being  thrown  ther^rom:  Meeatl  v.  Lpnn  and  B,  B.  B, 
Co.,  8  A^^*"j  235,  citing  the  principal  case  as  one  of  those  cases  where  the 
plaintiff's  evidence  may  be  held  to  be  insufficient  in  law  to  establish  the  fflct 
that  he  exercised  ordinary  care.  So  if  it  is  the  duty  of  a  servant  of  a  railroad 
company  to  uncouple  the  cars  of  a  train,  and  this  cannot  easily  be  done  while 
the  train  is  still,  and  he,  in  endeavoring  to  uncouple  them  while  the  train  is 
in  motion,  steps  between  the  oars  and  meets  with  an  injury  which  is  caused 
by  a  want  of  repair  of  the  road-bed  of  the  railroad,  the  court  cannot  rule  ae  a 
matter  of  law  tiiat  he  was  careless,  but  should  submit  the  queetion  to  the 
jury,  although  he  continued  in  the  employ  of  the  company  after  he  knew  of 
the  defect:  Snow  v.  HofUMUmc  B,  B,  Co.,  Id.  448. 

BVIDKNCB  OF  PbXVIOTTS  HaBITS  AND  CONDUCT  OV  PXSSON  IN  OhABOX  Of 

TftAiN  at  the  time  of  the  accident  is  admissible  to  show  that  his  allied  mia> 
conduct  at  that  time  wae  in  keeping  with  his  general  character:  Viehbmr$ 
etc  B.B,Co.  T.  PaUon,  66  Am.  Dec  552,  note  574.  The  principal  case  it 
cited  to  the  point  that  for  the  purpose  of  showing  culpable  negligence  on  the 
part  of  a  railroad  company  in  the  employment  of  servants,  it  may  be  shown 
that  such  employees  have  been  guilty  of  specific  acts  of  carelessness,  nnskill* 
fwhums,  and  incompetency,  and  that  such  acts  were  known  to  the  officers  d 
the  company  prior  to  the  employment  of  such  agents,  or  that  such  employeee 
have  been  retained  in  such  service  after  notice  of  such  acts:  PUteburgh  etc  B^f 
Co.  T.  Bvhy,  38  Ind.  318;  Cit^  qf  Delphi  r,  Lowery,  74  Id.  525. 

Ckakaotbb  of  Pbigiss  Act  or  Omission  of  Dxrndant,  and  not  the 
•haracter  of  the  defendant  for  care,  determines  whether  there  has  been  action- 
aMa  negligenoe  on  hia  parti  McDonald  t.  Samf,  110  Mass.  60^  citing  the 


WmTNBT  V.  Lbb. 

[1  AUAM,  198.1 

Wat  Aptustinant  to  Clou  is  Apfuktenant  to  Evnnr  Pambl  Inte 
which  it  may  be  divided. 

Tort  for  obstructions  to  a  right  of  way.  There  were  three 
easee  between  the  same  parties,  and  the  following  facts  were 
agreed:  The  original  grantor  under  whom  both  parties  claimed 
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eonveyed  to  a  third  penon  the  whole  of  lot  No.  43,  od 
Monument  square,  Charlestown,  with  the  right  to  use  a  oer- 
tain  private  passage-way  over  the  adjoining  lots,  Noe.  42  and 
41,  to  Chestnut  street  The  plaintiff  afterwards,  by  mesne 
oonveyances,  became  the  owner  of  that  part  of  lot  No.  43 
which  abutted  upon  the  end  of  the  passage-way.  The  defend- 
ant became  the  owner  of  lots  42  and  41,  by  deeds,  which  in- 
eluded  in  their  description  that  portion  of  the  way  which 
bounded  on  the  lots,  and  caused  a  building  to  be  erected  and 
maintained  upon  the  same  and  across  the  way  claimed  by  the 
plaintiff.  After  the  plaintiff  became  the  owner  of  the  said 
land,  and  before  the  conmiencement  of  his  actions,  he  reqaested 
the  defendant  to  remove  the  building,  so  that  he  could  use  the 
way,  which  the  defendant  declined  to  do.  Judgment  was  ren- 
dered for  the  plaintiff,  with  one  dollar  damages,  and  the  de- 
fendant appealed. 

O.  W.  TFarren,  for  the  defendant. 
C.  Robinson^  jxm,^  for  the  plaintiff. 

By  Court,  Chapman,  J.  As  these  cases  came  before  the 
ourt  upon  an  agreed  statement  of  facts,  the  questions  argued 
Jar  the  defendant  in  respect  to  the  pleadings  are  immaterial,  for ' 
i,\e  agreement  supersedes  such  questions.  The  plaintiff's  close 
is  part  of  a  larger  one,  to  which  the  way  in  question  was  made 
ap^^urtenant  by  the  deeds  under  which  the  parties  hold  their 
res(  ective  titles.  A  way  appurtenant  to  a  close  is  appurtenant 
to  e\  iry  parcel  into  which  the  close  may  be  divided:  Under- 
wood V.  Camej/y  1  Cush.  285. 

Tlu  plaintiff's  close  is  that  part  of  the  original  one  to  which 
the  WiAy  leads,  and  is  the  only  part  in  connection  with  which 
it  can  now  be  used.  As  the  defendant  has  obstructed  it,  judg- 
ment must  be  rendered  fiur  the  plaintiff;  the  damages  to  bo 
nominal. 


RiGKT  OF  Wat  Appubtenavt  to  Pabgkl  ov  Lard  la  i^poitenaat  to 
aach  of  the  sereral  lots  into  which  the  parcel  may  be  divided:  Fox  ▼.  Umm 
Sugar  Binary ,  109  Mass.  298,  citing  the  principal  oaae.  Upon  thia  pointy  tee 
mU$  ▼.  MUler,  24  Am.  Dec  218»  note  222;  Carim  ▼.  Pami,  47  Id.  139,  note 
141.  The  prineipal  caae  is  also  dted  to  the  point  that»  under  a  dedaratiea 
setting  forth  an  obstraction  of  a  way  appurtenant  to  a  dose,  damages  may  be 
reooyeredy  if  the  way  is  appurtenant  to  any  part  of  the  eloee:  PtUmgiU  ▼• 
Porter,  BAllen,  854. 
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Boston  and  Lowell  Bailboad  Go.  v.  Pbootob. 

pL  ALLBN,  907.] 

IUiT,w»4T>  PAflaBvoxE  TiCKxr,  Dated  akd  batdto  Woum  ''Good  oiaT 
Two  Dat8  AfTEB  Daib"  stamped  upon  its  iBoe^  is  not  Talid  after  the 
expiration  of  tibe  two  daya,  and  the  raHioad  company  may  recover  iti 
vsnalfiue. 

Contract  to  reoover  seventy-five  cents  for  canying  the  de- 
fendant from  Lowell  to  Boston.  The  following  facts  were 
agreed:  The  defendant,  while  traveling  from  Lowell  to  Boston 
on  the  cars  of  the  plaintifisi  March  21,  I860,  tendered  to  the 
conductor  a  ticket  issued  bj  the  Vermont  Central  Railroad 
Company,  dated  March  16, 1860,  upon  which  were  printed  as 
a  part  of  the  ticket  the  words,  ''Good  for  this  trip  only,"  and 
upon  the  face  of  which  were  stamped  in  red  ink  the  words, 
"Good  only  two  days  after  date."  The  conductor  refused  to 
receive  this  ticket  because  the  time  named  had  expired. 
Daring  that  month  of  March,  there  was  an  arrangement  between 
the  plaintiff  and  the  Vermont  Central  Railroad  Company  and 
intermediate  companies,  tmder  which  each  was  allowed  to  sell 
through-tickets  over  the  continuous  line  of  road  owned  by  the 
various  companies,  each  company  being  bouild  to  carry  over 
its  line  persons  holding  such  tickets,  if  the  same  were  presented 
within  the  times  limited  thereon.  On  March  16th,  the  defend- 
ant bought,  at  a  station  of  the  Vermont  Central,  a  pass  through 
to  Boston,  which  consisted  of  four  tickets,  each  good  for  a  pari 
of  the  distance,  and  one  of  which  was  the  ticket  in  question 
which  entitled  the  holder  to  passage  from  Nashua,  New  Hamp- 
shire, to  Boston.  The  defendant  used  the  tickets  as  far  as 
Lowell,  where  he  arrived  March  17th  and  staid  until  March 
21at  He  then  continued  on  to  Boston  and  tendered  the  ticket 
in  question  for  his  fare.  Judgment  for  the  defendant,  and  the 
plaintiffs  appealed. 

/.  G.  Abbott  and  8.  A.  Brownj  for  the  plaintiffs. 

D.  8.  and  O.  F.  iZic&arcbon,  for  the  defendant. 

By  Court,  Chapman,  J.  The  plaintiffs,  having  carried  the 
defendant  from  Lowell  to  Boston,  March  21, 1860,  are  entitled 
to  reoover  their  usual  fare,  being  seventy-five  cents,  unless  he 
has  paid  or  tendered  the  amount.  He  offered  to  the  conductor 
a  ticket  dated  March  16, 1860,  and  having  the  words,  ''Grood 
only  twodays  afterdate,"  stamped  in  red  ink  upon  its  fttce.  He 
oonteods  that  the  plaintiffs  were  bound  to  accept  this  ticket; 
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and  that,  contrary  to  its  terms,  he  could  at  his  option,  and 
against  their  will,  extend  the  contract  from  two  days  to  five 
days. 

But  courts  of  law  must  enforce  contracts  as  the  parties  make 
ihem,  and  can  neither  set  aside  any  of  their  terms  nor  add 
new  ones.  In  the  absence  of  fraud,  which  is  not  suggested 
here,  the  court  can  see  no  reason  why  the  defendant  should 
make  his  ticket  available  beyond  its  terms.  The  plaintifs  are 
not  bound  to  issue  tickets;  and  if  they  do  issue  them,  they 
alone  must  fix  their  terms.  They  were  not  bound  to  make  an 
arrangement  by  which  the  defendant,  being  in  Vermont,  conld 
purchase  a  ticket  through  to  Boston.  But  it  is  for  the  accom* 
modation  of  the  public,  as  well  as  of  railroad  companies,  that 
arrangements  should  exist  among  connecting  lines  of  roads, 
and  that  there  should  be  tickets,  by  means  of  which  passen- 
gers  can  pass  over  the  whole  route.  Such  arrangements,  how- 
ever, would  be  impossible,  if  every  passenger  were  at  liberty 
to  disregard  them.  Should  abuses  grow  out  of  the  system, 
legislation  can  correct  them. 

JudgjEnent  for  the  plaintiffs. 

Bight  of  Pissknoxe  to  Stop  owb:  Chaiey  ▼.  Bo§Um  etc  R.  B,  Cb.,  45 
Am.  Deo.  190,  note  102-199.  A  railway  may  limit  the  time  within  wfau^  a 
pammignr  ticket  may  be  need:  Note  to  CommonweaUh  ▼.  Pawer^  41  Id.  479| 
480.  The  principal  case  is  cited  to  the  point  that  it  ia  the  duty  of  a  penoo 
about  to  take  passage  to  inquire  whei!,  where,  and  how  he  can  go  or  stop, 
according  to  the  regulations  of  the  railroad  company,  and  if  he  makes  a  mis- 
take, which  is  not  induced  by  the  agents  of  the  company,  he  has  no  remedy: 
FUbifmrgh  etc  Ity  Ch,  ▼.  Ntasum,  60  Ind.  144;  and  that  an  aotioa  against  s 
railroad  company  for  failure  to  cairy  plaintiff  upon  his  ticket  musk  be  fsr 
this  breach  of  contract:  8«ir§  v.  Scuiem  i?.  i?.  Co.,  14  Allen.  436w 


Baxteb  V.  Chelsea  Mutual  Fibb  Iks.  Co. 

[1  Allbh,  394] 

PanmiNT  or  Mutual  Insubancb  Ck>iiPAinr  mab  No  Authohitt  to  Wait. 
Bt-law  that  no  policy  shall  be  delivered  until  after  the  premium  is  paid, 
and  a  vote  of  the  directors  that  if  premiums  are  not  paid  within  sixty 
days  from  the  date  of  policies  the  policies  shall  be  considered  as  can- 
celed; and  the  company  is  not  bound  by  the  representations  of  the  pres 
ident  to  a  mortgagee  that  the  mortgagor  had  procured  insunaoe  upoi 
the  mortgaged  property  payable  to  the  mortgagee,  when  in  fact  tlw 
policy  had  not  been  delivered  because  of  the  failure  of  the  mortgagor  to 
pay  the  premium. 

HuTUAL  Iksuranos  GoMFAioss  Ddtkr  Essshtiallt  ibom  Stock  Lmn 
AKGB  Ck>iiPAiiiBa.    They  need  many  by-laws  and  conditions  thalTBrs  aol 
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in  stock  companies,  and  it  is  necessary  and  equitable  that  each 
person  who  gets  insared  in  them  should  become  subject  to  the  same  obli- 
gyitions  towards  his  associates  that  he  requires  from  them  towards  himself. 

Contract.  The  plaintiff  offered  to  prove  at  the  trial  in  this 
coart  that  a  policy  of  insurance  upon  a  house  in  Chelsea  had 
been  dulj  issued  by  the  defendants  to  the  owner  Grerrishy  and 
this  policy,  with  the  consent  of  the  defendants,  had  been 
assigned  to  the  plaintiff  as  mortgage;  that  shortly  before 
the  expiration  of  this  policy,  the  president  of  the  company 
orally  agreed  with  Gerrish  to  renew  it  and  make  it  payable  in 
case  of  loss  to  the  plaintiff  as  mortgagee;  that  pursuant  to 
this  agreement  a  policy  was  thus  made  out,  dated  March  1, 
1857,  and  signed  by  the  proper  officers  of  the  company,  but 
was  never  delivered,  as  the  premium  was  not  i>aid  nor  a  deposit 
note  given;  that  the  president  and  secretary,  on  several  occa- 
sions before  the  fire,  which  happened  on  tiie  ninth  of  June, 
1857,  requested  Gerrish  to  pay  for  and  receive  the  policy,  and 
he  replied  substantially  that  he  would  soon  do  so,  but  neither 
the  president  nor  secretary  ever  informed  him  that  if  he  failed 
to  do  so  the  policy  would  be  canceled;  that  after  the  agree- 
ment between  Gerrish  and  the  president  and  before  the  fire, 
the  plaintiff's  agent  called  upon  the  president  and  asked 
whether  the  policy  had  been  renewed  and  made  payable  to 
the  plaintiff,  and  the  president  replied  that  it  had  been  re- 
newed and  the  plaintiff  was  insured,  and  need  not  give  her^ 
self  any  further  concern  about  it;  that  the  president  knew  at 
the  time  that  the  policy  had  not  been  delivered  or  the  premium 
paid,  and  that  by  his  reply  the  plaintiff  was  led  to  believe 
that  she  was  insured,  or  otherwise  she  would  have  procured 
insorance  on  the  property  in  some  other  company;  that  Ger^ 
rish  had  obtained  many  policies  from  the  defendants,  and 
some  of  them  were  delivered  to  him  after  the  expiration  of 
sixty  days  from  their  date  upon  the  payment  of  the  premium, 
and  in  some  cases  upon  his  giving  a  note  for  the  premium, 
and  the  defendants  had  never  objected  to  deliver  policies  in 
this  manner  merely  because  of  the  lapse  of  time,  when  no  fire 
had  occurred;  and  that  soon  after  the  fire  Gerrish  called  upon 
the  secretary  of  the  company  and  asked  for  the  policy,  and 
tendered  the  premium  and  deposit  note  therefor.  Gerrish  was 
one  of  the  directors  of  the  company,  and  before  the  occurrence 
of  the  facts  above  stated  had  joined  the  other  directors  in  pass- 
ing a  vote  that  the  premiums  on  all  policies  should  be  payable 
within  thirty  days  fix>m  the  date  of  the  policies,  and  if  not 
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paid  within  sixty  days  the  policies  should  be  considered  a» 
canceled.  Neither  the  plaintiff  nor  her  agent  knew  of  this 
▼ote  until  after  the  fire.  In  the  by-laws  of  the  company,  it 
was  provided  that  "  each  person,  or  company,  by  its  agent 
upon  the  execution  of  his  or  her  or  their  policy  or  policies^ 
and  before  the  same  shall  be  delivered,  shall  pay  such  premium 
and  give  such  note  for  deposit  as  the  president  and  directors 
shall  from  time  to  time  determine."  It  was  ruled  that  the 
plaintiff  was  not  entitled  to  recover,  and  a  verdict  was  takm 
for  the  defendants,  subject  to  be  set  aside  or  judgment  to  be 
entered  thereon,  as  the  court  should  order. 

B.  F.  Brooks  and  J,  D.  £aU,  for  the  plaintiff. 

J,  P.  Hecdy  and  J.  P.  Converse^  for  the  defendants. 

By  Court,  Chapman,  J.  All  but  one  of  the  questiooB  zaisBd 
here  have  been  decided  in  the  recent  case  of  Brewer  v.  OheUea 
Mut  F.  L  Co.y  14  Gray,  203.  In  that  case,  it  appeared  that 
Oerrish  had  taken  the  same  steps  towards  obtaining  insurance 
that  he  has  done  in  this  case,  and  they  were  held  to  be  insuffi- 
cient. The  plaintiff  in  that  case  was  his  mortgagee,  to  whom 
the  policy  was  to  be  made  payable  in  case  of  loss.  It  was 
there  held  that  the  president  was  but  a  special  agent  of  the 
company,  and  could  not  by  his  agreements  effect  insurance 
on  terms  forbidden  by  the  by-laws.  He  had  in  that  case  made 
the  same  agreement  with  Oerrish  that  he  did  in  this  case. 
But  the  plaintiff  proved  in  the  present  case  that  she  sent  a 
person  to  the  president  to  inquire  about  the  matter;  and  the 
president,  in  reply  to  her  agent,  represented  that  Garish  had 
obtained  the  insurance.  It  is  contended  that  the  defendants 
are  estopped  to  deny  the  truth  of  this  representation.  But 
the  obvious  answer  to  this  is,  that  the  president  could  no  more 
bind  the  company  by  his  representations  beyond  the  scope  of 
his  authority  than  by  his  agreements. 

It  is  urged  that  such  a  decision  will  tend  to  embarrass  the 
business  of  insurance,  because  much  insurance  is  necessarily 
effected  by  agreements  which  are  to  take  effect  before  policies 
can  be  made.  The  answer  to  this  suggestion  is,  that  mutual 
insurance  is  essentially  different  from  stock  insurance.  Much 
of  the  litigation  that  has  grown  out  of  this  species  of  insure 
ance  has  been  owing  to  inattention  to  this  difference.  Its 
original  design  was  to  provide  cheap  insurance  by  means  of 
local  associations,  the  members  of  which  should  insure  each 
other.    Such  associations  are  in  their  nature  adapted  only  t» 
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local  business,  and  great  abuses  bave  grown  out  of  tbe  undue 
extension  of  tbeir  business.  Tbey  need  many  bj-laws  and 
conditions  that  are  not  required  in  stock  companies;  and  it  is 
necessary  and  equitable  that  each  person  who  gets  insured  in 
them  should  become  subject  to  the  same  obligations  towards 
his  associates  that  he  requires  from  them  towards  himself. 
Before  he  has  a  right  to  hold  them  responsible,  he  must,  of  ne- 
cessity, have  his  contract  completed;  and  it  is  important,  in 
this  species  of  insurance,  that  he  should  make  himself  care- 
fully acquainted  with  its  terms.  Parties  who  cannot  attend 
to  this  should  obtain  insurance  of  stock  companies,  or  bear 
their  own  risks. 

Judgment  on  the  verdict. 

OmcHBs  07  Mutual  Insubaocb  OoMPAinr  oasvot  Waxvb  Bt-lawb  ov 
CcncPAinr:  See  Smiih  r.  HoMrhiU  Muttud  Fire  InturancB  Co.,  tff/hi,  and  nota^ 
Directon  may  by  their  aots  waive  the  by-lawa  of  the  company,  and  a  policy 
uraed  by  them  in  contravention  thereof  is  not  for  that  reason  void:  Camp' 
heil  T.  MtrchamUf  etc  Fire  Ina,  Co.^  72  Am.  Deo.  324;  Hale  ▼.  Union  MtOual 
Fire  Ins.  Co.,  64  Id.  870;  Union  Mutual  Fire  Ins,  Co,  ▼.  Keifaer,  Id.  376.  In 
Sheldon  ▼.  CoimeeHaa  MiOual  Lffe  Im.  Co,^  65  Id.  565,  it  is  held  that  a  gen- 
eral  agent  of  the  company  may  waive  the  prepayment  of  the  premium;  and 
see  the  note  thereto  570. 

Thi  FBmciPAL  OASB  IS  CITED  in  the  following  cases:  The  relation  between 
a  mntnal  insurance  company  and  its  members  does  not  permit  a  relaxation  b^ 
tween  them  of  the  rule  requiring  strict  performance  of  conditions  precedent: 
CSeUy  V.  Muhtal  Life  Ins,  Co,,  2  Abb.  Pr.,  N.  S.,  172.  And  the  officers  of  a 
mntnal  insurance  company  have  no  authority  to  waive  the  by-laws  and  pro- 
visions adopted  by  the  members  of  such  company  for  their  mutual  protection: 
Mmirey  v.  Shawmut  MfOmUFire  Ins.  Co.,4  Allen,  118;  see  8mUh  v.  HaverhUl, 
4n/reu  But  while  the  rale  is  recognized  that  a  holder  of  a  policy  issued 
by  a  mutual  insurance  company  is  bound  as  a  member  of  such  company  to 
know  the  rules  thereof,  yet  this  has  no  reference  to  mere  regulations  adopted 
by  the  officers  of  the  company  in  regard  to  the  transaction  of  business,  direc- 
tions to  agents,  and  the  like,  but  rather  to  such  rules  as  enter  into  the  char- 
ter or  by-laws  of  the  company  whereby  the  liability  and  rights  of  its  members 
are  fixed,  and  the  oompany  may  thus  become  bound  by  the  acts  of  an  ageiA 
whose  powers  are  not  thna  pubUdy  restricted:  Walsh  v.  JStna  lAft  Ins,  Co,, 
10  Iowa,  146. 


Smith  v.  Havbbhill  Mutual  Fire  Ins.  Co. 

[1  Allbk,  297.  J 

Vazluu  to  Gzvb  Nonoi  Aim  Makx  Proof  or  Loss  ron  Skvxntun  MoivTai 
will  prevent  recovery  upon  policy  of  insurance  where  the  application  for 
insurance  contained  a  stipulation  that  the  assured  would  be  bound  by  the 
|yy-lawB  of  the  oompany,  and  the  policy  recites  that  the  company  will  in- 
dMuiify  tiba  aasored  aooording  to  the  true  intent  and  meaning  of  the  by* 
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UwB,  and  refers  to  the  appUcattan  m  bindizkg  upon  the  eaenred  undar  the 
limittttiaaB  and  oonditioiui  expreeud  in  the  hy-laws;  end  the  by-Uwi  pro- 
Tide  that  the  annred  ahall,  within  thirty  days  after  Um  by  fire,  file  with 
the  eeoretary  a  partioolar  aooonnt  of  the  amount  of  his  ]oai»  etouy  and  thai 
nnleea  snch  proo&  are  produced  within  thir^  dayi^  the  loaaei  ehaU  noi 
be  payable. 

f^iuuBM  TO  Oxva  NonoB  axd  Makb  Proof  or  Loss  wxihdi  ^xbtt  Dat% 
as  required  by  by-lawa  of  mutual  insurance  company,  is  not  waived  bj  a 
remark  of  the  president^  made  seventeen  months  after  the  lose,  that  the 
company  would  be  disposed  to  do  what  was  rights  and  that  they  knew  et 
the  time  of  the  fire  that  it  was  their  less,  and  were  surprised  that  they 
were  not  notified;  or  by  a  subsequent  direction  of  the  board  of  direetoi^ 
that  the  assured  should  send  them  a  statement  of  the  lose,  and  thej 
would  take  the  subject  into  consideration,  or  by  a  subeequent  vote  of  the 
directors  that  the  assured  be  required  to  make  a  statement,  under  oath, 
in  regard  to  the  loss. 

Khowlbdoi  or  Ftbm  bt  Aoxht  or  Mutual  Iitsubangb  GoMrAVT  does  not 
relieve  the  assured  from  the  obligation  of  giving  notice  and  making  pfoof 
of  lose,  pursuant  to  the  by-laws  of  the  company. 

BiBOHO  EviDKNCS  or  Waztrb  or  Pbovisioks  or  Bt-laws  or  Iksurakci 
CoMPAMT,  requiring  notice  and  proof  of  loss  to  be  made  within  a  eped- 
fied  time,  is  necessary,  when  a  long  time  has  elapsed  between  the  fireand 
notice  of  the  lees. 

Contract  on  an  insurance  policy  issued  by  the  defendants 
to  the  firm  of  M.  &  J.  Ricker,  of  whose  estate  the  plaintifis  are 
assignees  in  insolvency.  The  defense  was  that  the  plaintifib 
had  not  given  notice  and  made  proof  of  loss,  as  required  by 
the  by-laws  of  the  defendants.  The  application  for  the  insur- 
ance was  made  out  in  the  name  of  Stone  as  "  agent/'  and  con* 
tained  the  clause,  ^^  in  case  of  insurance,  he  [the  applicant] 
holds  himself  bound  by  the  act  of  incorporation  and  by-law» 
of  the  company."  The  application  was  signed  by  the  assured 
and  delivered  to  Stone,  who  forwarded  it  to  the  defendants,  and 
received  in  return  the  policy  in  question,  which  he  delivered 
to  the  assured.  The  policy  recited  that  to  the  application 
"  reference  is  to  be  had  in  explanation  of  this  instrument,  and 
by  which  the  said  assured  is  bound  under  the  limitations  and 
conditions  expressed  in  the  by-laws  aforesaid,"  and  that  the 
funds  of  the  company  were  bound  to  indemnify  the  assured 
for  loss  by  fire,  "  according  to  the  true  intent  and  meaning  oi 
the  said  act  of  incorporation  and  by-laws."  It  was  provided 
in  the  tenth  article  of  the  by-laws  that  "  every  member  sus- 
taining loss  by  fire  shall  forthwith  give  notice  thereof  to  the 
company,  and  within  thirty  days  shall  file  with  the  secretary 
a  particular  account  of  the  amount  of  his  loss,  and  the  whole 
value  of  the  property  insured  at  the  time  of  such  fire.  .... 
And  unless  such  proofs,  declarations,  and  certificates  shall  be 
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produced  within  said  thirty  days,  ....  the  loBses  shall  not  be 

payable Any  loss  not  claimed  within  said  thirty  days 

shall  not  be  paid  nnless  by  consent  of  two  thirds  of  the  direo- 
toTB."  Befiyre  the  time  of  the  issuance  of  the  policy,  the  direo- 
toTB  of  the  company  had  passed  a  vote  appointing  Stone  as 
agent.  There  was  no  proof,  however,  of  the  nature  of  his 
agency,  except  his  acts  of  receiving  and  transmitting  the  appli- 
cation and  policy  in  question.  On  the  night  of  August  3, 
1856,  the  insured  property  was  destroyed  by  fire,  and  at  tliat 
time  Stone  lived  within  a  few  hundred  feet  of  the  site  of  the 
property.  No  notice  of  the  loss  was  given  to  the  defendants 
until  January,  1858.  After  the  fire  M.  &  J.  Ricker  went  into 
insolvency,  and  in  December,  1857,  the  plaintiffs  became  the 
assignees.  About  January  1,  1858,  Smith,  who  was  one  of  the 
assignees,  saw  the  president  of  the  company  and  informed  him 
of  the  reason  why  notice  and  proof  of  loss  had  not  been  given, 
which  was  because  the  Bickers  had  another  policy,  which  they 
looked  at  by  mistake  and  found  it  had  expired.  The  president 
replied  that  the  company  would  be  disposed  to  do  what  was 
right,  that  they  knew  at  the  time  of  the  fire  that  it  was  their 
loss,  and  were  surprised  that  they  were  not  notified,  and  re- 
quested him  to  go  before  the  directors.  The  directors,  upon 
his  coming  before  them,  directed  him  to  have  the  Rickers  send 
to  them  a  statement  of  the  loss,  and  they  would  take  the  sub- 
ject into  consideration;  but  they  made  no  promise  of  payment. 
The  statement  of  loss  was  sent  to  them.  Afterwards  the 
directors  voted  that  M.  &  J.  Ricker  be  required  to  make  a 
statement  under  oath  in  regard  to  loss  and  damage  by  fire  to 
the  property  insured.  The  claim  was  afterwards  considered 
at  several  meetings,  and  finally  it  was  voted  not  to  pay  it,  and 
the  plaintiffs  were  notified  thereof.  A  verdict  for  the  defend- 
ants was  directed  by  the  court,  with  the  agreement  that  the 
case  should  be  reported  for  the  consideration  of  the  full  court. 

W,  L.  Burt,  for  the  plaintiffs. 

/.  (7.  Abbott  and  S.  A.  Brown,  for  the  defendants. 

By  Court,  Bioelow,  C.  J.  This  is  a  very  plain  case.  The 
plaintiffs  claim  in  the  right  of  the  original  assured,  and  are 
bound  by  all  the  stipulations  contained  in  the  contract  of 
insurance.  By  the  tenth  article  of  the  by-laws,  it  is  provided 
that  the  assured  shall,  within  thirty  days  after  a  loss  by  fire, 
file  with  the  secretary  of  the  company  a  particular  account  of 
the  amovmt  of  his  loss,  the  value  of  the  property  insured  at  the 
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time  of  the  fire,  and  his  interest  and  title  therein.  It  is  also 
farther  provided  by  the  same  by-law,  that  unless  such  proofr 
and  declarations  are  filed  within  thirty  days,  losses  shall  not 
be  payable.  The  policy  was  clearly  made  subject  to  this 
by-law.  Not  only  did  the  aasoredy  in  the  application  which  ib 
referred  to  in  the  policy,  agree  to  be  bound  by  the  by-laws,  bat 
the  promise  of  the  defendants  was  to  indemnify  the  assured 
**  according  to  the  true  intent  and  meaning  of  the  act  of  inc(ff- 
poration  and  by-laws." 

It  is  not  pretended  that  the  provisions  of  the  by-laws  wera 
complied  with  by  the  assured.  No  notice  of  the  loss  was  given 
to  the  company  until  nearly  a  year  and  a  half  after  the  firs. 
By  the  terms  of  the  contract,  therefore,  the  loss  was  not  payabla 

There  was  no  sufficient  evidence  of  a  waiver  of  this  proviskm 
in  the  by-laws  by  the  directors  of  the  company,  nor  of  any 
consent  to  the  jMiyment  of  the  loss  by  two  thirds  of  the  direc- 
tors, according  to  the  stipulations  in  the  same  article  of  the 
by-laws.  All  the  facts  show  that  the  defendants  stood  on 
their  rights,  and  never  intended  to  yield  anything  in  the  negp- 
tiations  which  they  had  with  the  plaintiffs.  After  so  long  i 
lapse  of  time  between  the  occurrence  of  the  fire  and  the  notice 
of  the  loss,  very  strong  evidence  of  waiver  would  be  necessary. 
During  this  interval  of  time,  many  old  members  of  the  com- 
pany must  have  ceased  to  be  associates,  by  the  expiration  of 
their  policies,  and  many  new  ones  had  doubtiess  come  in. 
Under  such  circumstances,  therefore,  it  is  difficult  to  believe 
that  the  directors  would  consent  to  admit  their  liability  for  a 
loss  from  which  they  had  been  discharged  by  the  laches  of  the 
assured,  and  which,  if  allowed,  would  essentially  affect  the 
interests  of  their  policy  holders.  This  view  of  the  case  renders 
it  unnecessary  to  decide  whether  the  directors  had  power  to 
waive  the  provisions  of  the  by-laws  relating  to  the  notice  of 
loss:  See  Hale  v.  Mechanics*  Ins.  Oo.j  6  Gray,  178  [66  Am.  Dec. 
410] ;  BaxUr  v.  Chelsea  Ins.  Co.^  1  Allen,  294  [anU^  p.  780]. 

Judgment  on  the  verdict. 

OffIOXBS  OV  MUTI7AI.  IhSCBAIIOI  COMFAirT  OAHVOr  WilVB  Br-LAwi  et 
Company,  at  least  sach  as  relate  to  the  mbstanoe  of  tlie  oontmot:  BoKkr  ▼• 
Chebea  MtOuallm.  Co.^  ante,  p.  790^  and  note;  Haier.  Meckatiia^  MutmU  Fin 
Ins,  Co,,  66  Am.  Deo.  410,  and  note  413;  Sprmff  Oardm  JliKnol  /ml  Co.  v. 
i^iufu.  Id.  308. 

Inbubbb,  bt  RBonviNO  Nonoi  ov  Loss  wxibout  Uaxiho  OBnonos  te 
tts  not  being  given  in  time,  does  not  thereby  waive  saoh  notioe:  8L  Laskhk 
Cb.  ▼.  JEyi0^  48  Am.  Dee.  74»  and  note  81;  Traiky.Siai$jnnamiMmmmIm» 
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Cbi,  72  Id.  022;  note  02Si.  Power  of  agexieralagentofanixisaniioecoiiipiny 
to  wuTO  a  defectxvo  notioe  of  loes:  Soo  note  to  JUamnfaetnirmg  Co.  r.  Fire  Int» 
<;b.»  66  Id.  380.  ht  Canidl  y.  Mibaxviee  MutucU  Fire  Ini.  C<k,  IS  Wvb.  99^ 
H  wae  held,  citing  the  piincipal  ceae,  that  where  the  oonditlan  of  the  policy 
teqiiired  a  written  notioe  of  loes  to  be  given  to  the  eeeretary  within  twen^ 
days  alter  the  lon»  and  a  written  notioe  wae  giren  after  the  expiration  of  the 
time  stating  the  fact  that  the  assured  had  given  oral  notioe  to  the  company*! 
agent  within  the  time  limit^^  the  neglect  of  the  oompeny  to  object  at  the 
time  to  this  statement  did  not  oonstitate  a  waiTer  of  its  ri|^t  to  object  to  the 
notioe  ■•  inenfficient.  Also,  after  snoh  written  notioe  was  giren,  the  secre- 
taiy  of  the  company  wrote  to  the  attorneys  of  the  assored,  who  had  requested 
a  settlement^  that  the  president  of  the  company  would  be  in  their  place  on  a 
specified  day  to  arrange  the  matter,  and  afterwards  wrote  th«m  that  the 
matter  was  in  the  hands  of  the  company's  attorney,  and  when  he  returned  to 
tofwn  the  oompeny  oould  inform  them  what  would  be  done.  It  was  held  that 
theee  statements  did  not  constitute  any  waiver  of  the  company's  right  to 
object  to  the  notioe  as  insufficient. 

Unlssb  Waxtxd  bt  Iksubavoi  Cqhfakt,  Nonoi  asi>  Pnoovs  ov  Lom 
m«st  be  furnished  in  due  time  by  the  aesured  as  a  prerequisite  to  his  right  d 
action  ca  the  pdUcy:  CampbeU  ▼.  Charter  Oak  eie.  Im.  Co.,  10  Allen,  217;  in 
re  Fhwtum*9  Im.  Ox,  8  Bank.  Beg.  126;  8.  C,  3  Biss.  464,  citing  the  princi- 
pal caae;  see  note  to  Traak  v.  StaU  Fire  ami  Marine  /m.  Co.,  72  Am.  Dee. 


Wyman  V.  People's  Equity  Insubanob  Co. 

[1  ALuni,  aoL] 

Woucr  or  Ihbubakoi  is  kot  Atozdxd  oir  QmauKD  or  Vzolatiox  ov  Bt« 
I.AW  of  company  requiring  the  true  title  of  the  insured  in  the  property  to 
be  expressed  in  the  applicatian  for  insurance,  where  the  insured  is  a 
mortgagee  in  posssssion,  and  the  application  is  for  insurance  '*  on  dwell- 
ing-house,"  and  states,  in  reply  to  a  question  as  to  incumbrancee:  "  First 
mortgage  to  M.  W.  [the  name  of  the  applicant],  entered  October,  1866; " 
and  in  reply  to  a  question  whether  the  property  is  insured,  states:  "Not 
ca  first  mortgagee's  interest, "  and  the  application  contains  no  direct  ques- 
tion as  to  the  title  of  the  applicant;  for  there  is  no  misstatement  of  the 
applicant's  interest,  and  it  is  the  duty  of  the  company  to  require  fuller 
■tatemente  in  this  regard,  if  the  answers  given  are  not  sufficienUy  fulL 

VonoB  TO  Insubavob  CoicFAirr  Claimino  Total  Loss  ov  Woodxn  Build- 
XNO,  which  was  whoUy  consumed,  with  the  exception  of  bricks  of  walls 
■ad  chimneys  and  stone-work  of  the  building,  is  a  sufficient  statement  of 
the  Ices,  though  the  by-laws  of  the  company  require  a  statement  of  the 
value  of  such  parts  as  remain;  especially  when  the  amount  insured  was 
mnch  less  than  the  value  of  the  buildings  end  the  value  of  the  brick  and 


CoRTBACT  on  policy  of  insurance  for  one  thousand  five  hun« 
dred  dollars.  A  general  verdict,  under  Uie  instructions  of  the 
ecfoxij  was  returned  for  the  plaintiffs,  and  the  defendants  al* 
leged  exceptions.    The  opinion  states  the  case. 

Ajc.  dm.  Vol.  LXZIZ-47 
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B.  F.  BuUer  and  W.  P.  Webster j  for  the  defendants. 
P.  WiUardy  for  the  plaintiffs. 

By  Court)  Dewey^  J.  In  defense  of  the  present  action,  two 
grounds  are  relied  upon:  1.  That  there  was  in  the  applicatioa 
such  a  want  of  true  representation  of  the  title  of  the  assured 
to  the  property  aa  avoids  the  policy;  2.  That  the  notice  of  the 
loss  was  not  in  accordance  with  the  by-laws;  and  that,  bj 
reason  of  want  of  due  notice,  the  right  to  niaintain  this  action 
fails. 

As  to  the  first  objection,  it  is  not  contended  that  there  was 
any  false  representation,  or  any  false  answer  given  in  respoDse 
to  any  question  in  the  series  propounded  by  the  company  in 
the  application.  Had  there  been  any  such,  under  our  decis* 
ions,  the  policy  must  have  been  held  invalid. 

The  sole  question  here  is,  whether  this  policy  is  void  bj 
reason  of  article  17  of  the  by-laws  of  the  company,  declaring 
''any  policy  issued  by  this  company  shall  be  void,  unless  the 
true  title  of  the  insured  in  the  property  be  expressed  in  hiB 
application  for  insurance."  Corresponding  with  this  provision, 
we  might  have  expected  to  find  some  interrogatory  put  to  the 
applicant,  calling  for  an  answer  as  to  his  title  in  the  property. 
But  such  is  not  the  case.  The  further  inquiry,  then,  is  as  to 
the  manner  in  which  the  title  is  stated,  and  whether  the  tnie 
title  is  not  sufficiently  expressed.  The  true  title  of  the  in- 
sured was  that  of  a  first  mortgagee,  for  the  sum  of  one  thou- 
sand five  hundred  dollars,  the  condition  of  the  mortgage 
having  been  broken,  and  the  mortgagee  having  entered  for 
foreclosure  two  years  previous  to  the  making  of  the  policy. 
It  is  to  be  remarked  that  the  applicant  nowhere  describes  the 
property  as  her  own  absolutely.  The  application  is  for  an  in- 
surance ''on  dwelling-house." 

In  answer  to  the  first  inquiry  bearing  on  the  title  (inte^ 
rogatory  10),  "Is  the  property  incumbered,  and  to  what 
amoimt?"  the  answer  is:  "First  mortgage  to  M.  Wyman" 
(the  name  of  the  plaintiflT).  "One  thousand  five  hundred 
dollars,  entered  October,  1855."  To  the  eleventh  interroga- 
tory, "  Is  the  property  insured?  "  the  answer  is:  "  Not  on  first 
mortgagee's  interest;  not  known  to  be  by  any  other  concern." 
These  answers,  taken  in  connection  with  the  fact  that  there  is 
no  other  statement  of  the  interest  of  the  applicant  to  control 
or  modify  it,  or  calculated  to  mislead,  must  be  deemed  to 
represent  the  interest  of  the  applicant  truly,  and  to  apprise 
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the  company  that  she  was  not  the  absolute  owner  in  fee- 
simple.  If  they  were  not  sufficiently  full,  it  was  the  duty  of 
the  company  to  require  further  and  fuller  statements.  Had 
the  nature  of  the  interest  t)een  stated  untruly,  the  by-law 
might  properly  be  set  up  in  bar  of  the  plaintiff's  right  of  re- 
covery. But  such  was  not  the  case,  and  this  ground  of 
defense  must  fail. 

2.  The  objection  to  the  form  of  the  notice  is  then  to  be  con- 
sidered. The  objection  to  this,  as  stated  in  the  report  of  the 
case,  is  that  a  total  loss  was  therein  claimed,  and  no  state- 
ment was  made  of  the  value  or  amount  of  the  materials  not 
destroyed  by  the  fire,  consisting  of  the  bricks  of  the  walls  and 
chimneys,  and  stone-work  of  the  building.  We  think  the  state- 
ment of  the  loss  was  sufficient;  certainly  so,  if  not  objected  to 
on  that  account,  and  a  more  particular  statement  required. 
The  notice  stated  that  the  building  was  consumed  by  fire  on 
the  twenty-seventh  of  August,  1858,  and  was  a  total  loss.  That 
was  true;  and  the  omission  of  the  fact  that  the  brick  chimneys 
and  the  stone-work  of  the  buUding  were  not  burned  up,  could 
hardly  be  said  to  mislead  the  insurers  of  a  wooden  building, 
as  this  was  stated  in  the  policy  to  be.  It  is  said  that  article 
14  of  the  by-laws  required  that  the  notice  should  state  "  the 
value  of  such  parts  as  remain."  We  can  hardly  think  this 
provision  applicable  to  a  case  of  entire  destruction  of  the 
building  insured,  leaving  nothing  but  bricks  and  stone,  such 
as  were  left  in  the  present  case.  But  the  entire  features  of  the 
case  show  that  it  would  have  been  entirely  useless  to  the  in- 
surers to  have  had  the  statement  as  to  these  articles.  The 
value  of  the  building  insured  was  two  thousand  five  hundred 
dollars;  the  claim  for  insurance  was  one  thousand  five  hundred 
dollars,  which  was  the  sum  insured,  and  this  sum  was  recov- 
erable; and  the  fact  that  brick  and  stone  to  the  value  of  one 
hundred  and  eight  dollars  and  seventy-five  cents  remained 
unconsumed  by  the  fire  was  wholly  immaterial.  We  are  of 
opinion  that  this  defense,  of  want  of  more  full  statement  of 
the  value  of  the  bricks  and  stone  remaining  after  the  building 
itself  was  totally  consumed  by  fire,  should  not,  under  the  facts 
found  in  the  present  case,  avail  the  defendants. 

Exceptions  overruled. 

Pbopzbtt  mat  Pbofkrlt  bs  I>b90BIBxd  bt  Lvsvbsb  am  his  UouUi 
flKmgfa  hit  tiUe  is  eqaiiable  only,  u  when  he  hu  erected  the  hooee  on  premieei 
which  he  held  under  a  parol  agreement  for  their  porchaae:  ffottgh  ▼.  CUff  /Vt 
im.  Qk,  76  Am.  Deo.  681. 
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MnBXPRnrnTATioHs  and  OoNaKAUfKim  nr  Ayfuoaxidh  vom  Imnuvci 
WHKN  Avoid  Pouot:  See  Chmld  ▼.  Mutual  Fire  ln$.  Co.,  74  Am.  Bea  4H 
and  oates  cited  in  the  note  498;  Skhardson  r,  Maine  In$,  Ok,  Id.  459,  note 
462.  A  frandnlent  concealment  with  respect  to  the  xntereei  of  tiie  isiiued 
in  tiie  insured  property,  to  the  prejudice  of  the  inmirer,  will  aTotd  the  polioji 
Morrimm  t.  Tennettee  etc  Iru.  Ckk,  69  Id.  299,  note  citing  prior  caaae  312. 

Tm  ntnciPAL  <uai  a  coed  to  the  point  that  if  the  oompany  refvad  t» 
pay  on  the  groond  that  the  protest  did  not  state  the  cause  of  lcss»  itwas  tfadr 
dnty  to  point  oat  the  defect  and  advlBe  the  insoied  that  it  zefnsed  to  pay  oa 
that  groond,  and  a  failnre  to  do  so  may  constitate  a  waiver  of  the  rigjlit  to 
require  proofs:  Inturanoe  Co,  ▼.  PaHtoi,  35  Ohio  St.  41.  So  iHiera  a  policy 
requires  the  assured  to  famish  written  proofs  of  loss  as  soobl  tfaenaftar  m 
possible,  snd  also  requirss  him*  at  the  option  of  the  company,  to  sabmit  to  aa 
examination  under  oath  by  an  agent  of  the  company,  if  the  assured  bafoie 
furnishing  the  formal  proofii  submits  to  an  examination  under  oath  required 
by  the  insurer,  and  subscribes  the  statement  thereof^  which  is  then  deli?«ed 
to  and  received  by  the  insurer's  sgent»  without  any  demand  thereafter  rnsde 
for  formal  proo&,  this  is  evidsBSoe  upon  which  a  jury  may  find  a  wiiver  of 
such  proofs:  Bodgtr  v.  Phaaioi  /nt.  Co.^  49  Wis.  400^  citing  the  priacipali 
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ri  AixSN,  806.1 

YvLun  WILL  Bi  AvoxDXD  lOB  Failubs  to  MxNmnr  xv  AmjoAaenn  Siv- 
SBAL  BanjONas  within  one  hundred  feet  of  insured  property,  in  reply 
to  a  question,  "What  is  the  distance  and  directicii  of  said  budding  from 
other  buildings  within  one  hundred  feetf  and  how  are  such  other  build- 
ings constructed  and  occupied  f  although  a  jury  decides  that  thaee 
omitted  buildings  were  not  material  to  the  risk,  where  the  applicatioB 
and  by-laws  of  the  company  are  made  a  part  of  the  policy,  snd  the  by- 
laws provide  that  the  application  shall  be  held  to  be  a  warranty  by  the 
assured,  and  that  "  unless  the  applicant  for  insurance  shall  make  a  oo^ 
rect  description  of  and  statement  of  all  facts  required  or  inquired  for  is 
the  appUcatioQ,  and  also  all  other  facts  material  in  reference  to  the  ia- 
surance  or  to  the  risk  or  to  the  value  of  the  proper^,  the  poUcyissssd 
thereon  shall  be  void;"  and  the  application  *^n^inM  a  covenant  at  the 
end  that  "the  applicant  covenant  and  agrees  with  said  con^any  thsA 
the  foregoing  is  a  correct  statement  and  descripticii  of  all  the  facte  is- 
quired  for  or  material  in  reference  to  this  insurance." 

Whsbx,  Taxino  Whoui  iNSTBuxEirr  Togezhxb,  It  d  Obvxoub  that  Iv- 
suKANcn  OoMPAirr  have  made  the  strict  and  literal  exactneas  of  the  sa- 
swers  to  certain  questions  a  condition  of  the  contract  of  insurance  sad 
a  warranty  on  the  part  of  the  insured,  they  cannot  be  deprived  of  the 
advantage  thus  secured,  for  they  have  a  legal  right  to  say  that  they  wiD 
determine  for  themselves  what  is  or  is  not  material  to  the  riak,  and  will 
base  their  contract  upon  the  answers  of  the  insured  to  spedfio  intsffog*^ 
tories. 

Ck>vsfANT  XM  Afpuoatioic  roB  Insubargb  that  "applicant  oovenaats  sad 
agrees  with  said  company  that  the  foregoing  ie  a  occveet  statement  sad 
description  of  all  the  facte  inquired  for  or  material  in  rstesnoe  to  thle 
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insnniioe^''  ii  a  waznaty  on  the  part  of  the  insured  that  all  tha  faoti 
inqaiied  mto  are  oorreotly  giren  whether  material  or  not»  and  all  other 
facts  material  to  the  risk  are  correctly  given  even  if  not  ^inquired  into. 
Kcr  can  a  provisicn  that  "the  misrepresentation  or  suppression  of  ma- 
terial facto  shall  destroy  his  daim  for  a  damage  or  loss"  qualify  the  pre- 
▼iona  oo?enant»  beeanae  it  can  haye  ito  foil  effect  consistently  with  it. 

CoRTBACT  on  a  policy  of  insurance.  Verdict  for  the  plain* 
tiff,  and  exceptiong  alleged  by  the  defendants.  The  opinion 
states  the  case. 

B.  F.  BuUer  and  J.  W.  Perry y  for  the  defendants. 
R.  B.  Caverlyj  iar  the  plaintiff. 

Bj  Court)  HoABy  J.  The  application  upon  which  the  policj 
of  insurance  was  obtained  contained  this  interrogatory:  ''What 
is  the  distance  and  direction  of  said  building  \i.  «.,  the  build- 
ing containing  the  property  to  be  insured]  from  other  buildings 
within  one  hundred  feet?  and  how  are  such  other  buildings  con« 
structed  and  occupied?  Annex  a  ground*pIan  to  the  applica^ 
tion."  The  answer  was,  ''See  diagram,"  and  a  description  of 
the  neighboring  property,  containing  these  words:  "  East,  Pres- 
oott  street."  Prescott  street  was  laid  down  on  the  diagram. 
On  the  opposite  side  of  Prescott  street,  and  within  the  one 
hundred  feet,  were  several  buildings,  and  among  them  three 
wooden  carpenters'  shops,  which  were  neither  represented  on 
the  diagram  nor  mentioned  in  the  answer.  The  jury  found 
that  these  buildings  were  not  material  to  the  risk;  and  the 
question  presented  for  our  decision  is,  whether  the  omission  to 
disclose  these  buidings  is  a  bar  to  the  plaintiff's  recovery  upon 
the  policy. 

The  application  and  the  by-laws  of  the  company  are  ex- 
prossly  made  a  part  of  the  policy  of  insurance,  a  copy  of  the 
hyAsLWS  being  appended  to  it;  and  the  defendants  rely  upon 
the  stipulations  which  they  contain.  By  the  sixth  article  of 
the  by-laws,  "the  application  upon  which  a  policy  is  founded 
shall  be  held  to  be  a  warranty  on  the  part  of  the  assured,  and 
as  absolutely  a  part  of  said  policy  and  of  the  contract  of  in- 
surance as  if  it  were  actually  incorporated  therein  in  full." 

The  thirteenth  article  of  tiie  by-laws  provides  that,  "unless 
the  applicant  for  insurance  shall  make  a  correct  description  of 
and  statement  of  all  facts  required  or  inquired  for  in  the  ap- 
plication, and  also  all  other  facts  material  in  reference  to  the 
insoranoe  or  to  the  risk  or  to  the  value  of  the  property,  the 
policy  issued  thereon  shall  be  void." 
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The  application  contains  an  agreement  that  every  qnestion 
Bhall  be  fully  and  distinctly  answered;  and  at  the  end  of  it 
are  these  cotenants,  among  others:  ''And  the  applicant  cove- 
nants and  agrees  with  said  company  that  the  foregoing  is  a 
correct  statement  and  description  of  all  the  fSeusts  inquired 
for  or  material  in  reference  to  this  insurance The  ap- 
plicant further  agrees  that  the  misrepresentation  or  suppression 
of  material  facts  shall  destroy  his  claim  for  a  damage  or  loss." 

It  is  also  stipulated  in  the  application  that  '4f  any  inter- 
rogatories are  not  fully  answered  in  writing  by  the  applicant, 
it  is  assumed  that  the  facts  in  relation  to  them  are  most 
favorable  to  the  title  and  to  the  risk,  and  they  are  so  construed 
in  writing  the  policy." 

It  is  apparent,  in  the  first  place,  that  the  answer  to  the  inter- 
rogatory in  the  application  does  not  "  make  a  correct  descrip- 
tion of  and  statement  of  all  facts  required,  or  inquired  for  in 
the  application."  The  interrogatory  is  not  in  terms  confined 
to  such  buildings  within  one  hundred  feet  as  are  material  to 
the  risk.  It  embraces  all  buildings  within  the  distance  named, 
and  inquires  as  to  their  construction  and  occupation.  It  ap- 
pears, therefore,  that  the  defendants  directly  required  the  in- 
formation included  in  the  terms  of  the  question.  Whether  a 
jury  might  think  it  material  to  the  risk  could  be  of  no  conse- 
quence, if  the  defendants  chose  to  make  it  a  condition  of  the 
validity  of  the  contract.  Although  policies  of  insurance  are  to 
be  liberally  construed,  and  in  such  a  manner  as  to  secure,  if 
possible,  the  protection  which  they  are  designed  to  afford,  it  is 
not  in  the  power  of  the  court  to  disregard  stipulations  which 
the  parties  have  expressly  made.  And  if,  taking  the  whole 
instrument  together,  it  is  obvious  that  the  defendants  have 
made  the  strict  and  literal  exactness  of  the  answers  to  certain 
questions  a  condition  of  the  contract,  and  a  warranty  on  the 
part  of  the  insured,  they  cannot  be  deprived  of  the  advantage 
thus  secured.  They  have  a  legal  right  to  say:  ''  We  ohooee  to 
determine  for  ourselves  what  is  or  is  not  material,  and  to  base 
our  contract  upon  such  information  as  the  insured  is  required 
to  communicate  in  answer  to  specific  interrogatories:"  Daven^ 
port  V.  New  England  /tm.  Co,^  6  Cush.  S40;  Miles  v.  Connectir 
cut  Ins,  Co,j  3  Gray,  580. 

If  the  express  warranty  of  the  correct  statement  of  the  £Eu:ti 
inquired  for,  according  to  the  thirteenth  article  of  the  by-laws, 
were  qualified  by  any  other  agreement  or  clause,  as  in  the  case 
of  Elliott  V.  HanMUm  Ins.  Co^  18  Gray,  189,  so  that  we  ooold 
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find  upon  the  whole  instrument  that  the  jMurties  intended  to 
limit  the  extent  to  which  the  insured  should  be  held  responsi- 
Ue  for  the  accuracy  of  the  answers  given,  we  should  gladly 
apply  the  rule  of  construction  which  that  case  declares.  But 
the  cases  are  wholly  different.  In  that  case,  the  insured  agreed 
that  the  description  of  the  proi>erty  contained  in  his  answers 
was  correct  only  so  far  as  regarded  '^  the  condition,  situation, 
value,  title,  and  risk  on  the  same."  Here  that  agreement  is 
omitted,  and  in  its  place  is  inserted  the  explicit  and  stringent 
covenant,  that  '*  the  applicant  covenants  and  agrees  with  said 
company  that  the  foregoing  is  a  correct  statement  and  descrip- 
tion of  all  the  facts  inquired  for  or  material  in  reference  to  this 
imnirance."  We  think  the  only  fair  interpretation  of  this  is, 
that  the  insured  warrants  that  all  the  facts  inquired  for  are 
correctly  given,  and  all  other  facts  material  to  the  risk,  even  if 
not  inquired  for.  The  provision  that  '^  the  misrepresentation 
or  suppression  of  material  facts  shall  destroy  his  claim  for  a 
damage  or  loss,"  cannot  qualify  the  previous  covenant,  because 
it  can  have  its  full  effect  consistently  with  it.  The  answers 
might  &il  to  give  the  information  inquired  for,  and  yet  no 
material  fact  be  misrepresented  or  suppressed.  On  the  other 
hand,  the  answers  might  be  complete  and  true,  and  material 
£sct8  not  embraced  in  the  interrogatories  might  be  incorrectly 
represented  or  purposely  omitted. 

The  result  to  which  we  have  come  upon  this  part  of  the  case 
renders  it  unnecessary  to  consider  the  other  questions  discussed 
in  the  argument,  which  arise  on  the  report,  and  some  of  which 
are  of  considerable  difficulty.  The  point  decided  is  conclusive 
against  the  plaintiff's  right  to  recover.  The  verdict  must  be 
06t  aside,  and  a  new  trial  granted. 


OmmoH  TO  Mranoir  All  Bunj>nfas  wiTHnr  Tnr  Bodb^  in  answar  te 
qmmtiant  did  not  avoid  the  policy  in  Oate$  y.  MadiatM  Comdy  eie.  Ins,  Ckk,  55 
Am.  Doc  360^  note  360»  citing  prior  caaes  npon  thia  qneation.  Bat  aee  Fro§$ 
T.  Saratoga  Muiual  etc  Int.  Co.,  49  Id.  234;  BurrUt  t.  Saratoga  Co,  etc  Int. 
Gx»  40  Id.  346.  The  facta  involTed  in  Hardjf  y.  Union  MvttuU  Fbre  In$.  Co., 
4  AUeDt  223-226^  were  qnite  aimilar  to  thoae  of  the  principal  caae,  and  tha 
principal  caae  waa  foUowed  in  the  dociMon. 

Wabkabtiib  ni  Insubakoi  OovrsLAcni  See  note  to  Fowler  r,  ^tna  Fir$ 
Ina.  Co.,  16  Am.  Dee.  462-471.  Ciroomatanoe  or  act  warraated  need  not  be 
matnriil  to  riak  whidh  diatingniahaa  an  ezpraaa  wamaty  from  a  repraaenta- 
Dmmowt.  Smn  Fire  /na.  Ox,  22 Id.  630|  itoierT.  JSimaFire  Ins,  Co., 


Tbm  FSnrciPAL  can  oamb  again  before  thia  courts  and  ia  reported  in  I 
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[1  Axunr,  SOB.) 
XnomiD  u  BoovB  to  DnoLoa  Obajsoe  Maps  zn  Lisubxd  PMxmrr  after 
iMQAaott  of  palioy,  whether  nuterial  or  not^  if  he  would  have  been  bound 
to  diaoloae  each  a  oonditioii  of  the  property,  in  answer  to  the  interrp^ 
^toriea,  had  it  existed  at  the  time  of  making  the  applicatioii  for  tiie  ineni^ 
ance,  where  the  by-laws  of  the  company,  which  are  made  a  part  of  the 
polioy,  provide  that  if  snbaeqaent  to  the  making  of  the  application  any 
new  hfot  shall  exist  by  a  change  of  any  fact  disclosed  in  the  applicatiea 
or  the  erection  or  alteratian  of  any  building  which  increases  tiie  risk,  or 
which  it  wonld  have  been  necessary  to  state  had  it  existed  at  the  time 
the  application  was  made,  the  policy  shall  be  void,  unless  written  notice 
thereof  shall  be  given  the  directors,  and  their  written  consent  obtained. 

CoNTBACT  upon  an  insurance  policy.  Verdict  far  the  plain- 
tifffi,  and  exceptions  alleged  by  the  defendants.  The  opinion 
states  the  case. 

TF.  £.  Burt,  for  the  defendants. 
B.  F,  Butler,  for  the  plaintiffs. 

By  Court,  Hoar,  J.  In  this  case,  it  was  shown  that  a  build* 
ing  described  in  the  application,  on  the  south-east  oomer  of 
the  main  building,  as  *'  one  story  in  height,  and  twenty  by 
twelve  feet,  and  used  for  wool*washing,"  was  removed  after 
the  policy  issued,  without  any  such  consent  of  the  defendants 
as  the  policy  required,  and  another  building  was  put  up  in  its 
place,  two  stories  in  height  and  twenty  by  thirty  feet,  and  used 
for  drying  wool  by  means  of  stoves.  The  defendants  contend 
that  this  alteration  avoided  the  policy.  The  question  depends 
upon  the  construction  to  be  given  to  the  fourteenth  article  of 
the  by-laws  of  the  insurance  company,  which  is  in  these  words: 
''If,  subsequent  to  the  making  of  the  application,  any  new 
fact  shall  exist,  either  by  a  change  of  any  fact  disclosed  in  the 
application,  the  erection  or  alteration  of  any  building,  the  car- 
rying on  of  any  hazardous  trade,  the  deposit  of  any  hazardous 
goods  in  or  near  the  property  insured,  by  the  assured  or  others, 
which  increases  the  risk,  or  which  it  would  have  been  neces- 
sary to  state  had  it  existed  at  the  time  the  application  was 
made,  the  policy  thereon  shall  be  void,  unless  written  notice 
thereof  shall  be  given  the  directors,  their  written  consent^ 
signed  by  the  secretary,  obtained,  and  an  additional  premium 
and  deposit  paid." 

The  provisions  and  covenants  as  to  the  answers  in  the  nf^ 
plication  to  all  matters  inquired  for  were  substantially  tbm 
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same  as  in  the  case  of  Tehhetta  v.  ffamUUm  Mut.  Ins,  Co,y  1 
Allen,  805  [anUy  p.  740],  and  the  rights  of  the  parties  respecting 
them  are  therefore  the  same. 

The  instructions  given  by  the  court  upon  this  point  were, 
that  "if  any  additions  or  alterations  have  been  made  by  the 
plaintiffs  or  others  in  the  property  insured,  or  in  the  mode  of 
using  it,  which  did  not  increase  or  change  the  risk  in  any 
manner,  and  which  would  not  have  been  necessary  to  be  stated 
in  order  to  a  full  understanding  of  the  risk  at  the  time  of  the 
application,  and  such  alterations  or  additions  in  no  way 
affected  the  risk,  such  alterations  or  additions  would  not  avoid 
tiie  policy." 

We  are  of  opinion  that  these  instructions  api>ended  to  the 
provision  in  the  by-law  a  qualification  which  essentially  varied 
its  meaning.  The  by-law  does  not  use  the  phrase,  "which  it 
would  have  been  necessary  to  state,  had  it  existed  at  the  time 
the  application  was  made,"  with  the  limitation,  "in  order  to  a 
full  understanding  of  the  risk;"  but  uses  it  without  any  limi- 
tation whatever.  Whether  the  alteration  increases  the  risk,  or 
whether  it  comes  within  the  scope  of  the  questions  asked  by 
the  company,  although  not,  in  the  judgment  of  others,  mate* 
rial  to  that  risk,  it  is  to  be  communicated,  or  the  policy  be- 
comes void. 

The  defendants  had  the  right  to  reserve  to  themselves  the 
power  to  decide  upon  what  statement  of  facts  the  contract 
should  be  made;  and  to  determine  for  themselves  what  facts 
it  was  important  to  them  to  know.  This^ght  they  had  care- 
fully guarded  by  other  provisions  in  the  policy.  They  required 
certain  facts  to  be  fully  and  exactly  stated,  in  answer  to 
specific  interrogatories,  and  without  regard  to  the  materiality 
of  the  fietcts,  as  a  condition  of  the  validity  of  the  contract.  By 
language  clear  and  unmistakable,  and  precisely  adapted  to 
accomplish  their  purpose,  they  extended  the  same  rule  to  the 
case  of  alterations  made  after  the  policy  had  issued.  They 
reserved  the  right  to  cancel  the  policy  when  it  should  be  con- 
sidered injurious  to  the  company.  They  chose  to  retain  the 
power  of  exercising  their  own  judgment  upon  the  expediency 
of  terminating  the  risk,  upon  a  view  of  facts  of  the  same  kind 
as  those  which  they  required  to  be  made  known  to  them  before 
the  risk  was  first  assumed.  The  plaintiffs  covenanted  that 
this  information  should  be  furnished  or  that  the  policy  should 
become  void.  The  alterations  were  made;  a  building  of  dif« 
foent  height  and  dimensions  from  that  stated  in  the  applica- 
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tioQ  was  erected.  If  such  a  bnilding  had  exiated  at  the  data 
of  the  application^  it  would  have  been  necesBary  to  diacloee  it, 
in  order  to  answer  the  interrogatories  fully  or  properly;  and 
the  information  was  not  given.  The  law  will  not  allow  the 
opinion  of  witnesseSi  or  of  the  jury,  to  have  the  effect  of  dis- 
pensing with  the  performance  of  the  express  terms  of  a  lawfbl 
contract.    The  policy  has  become  void. 

If  the  terms  on  which  the  defendants  are  willing  to  issue 
policies  are  such  as  are  inconsistent  with  the  reasonable  secu- 
rity of  the  insured,  the  remedy  must  be  sought  from  the  legis^ 
lature,  or  the  public  must  resort  to  companies  whose  rules 
afford  a  better  chance  of  protection.  Our  whole  authority  and 
duty  is  to  interpret  and  enforce  the  agreements  of  parties,  and 
not  to  make  or  change  them. 

Exceptions  sustained. 

AxTKRATioirs  or  Ikbubsd  PukebbBi  BfVBCfr  of  vvoir  Fdleot:  Sea  Fadel- 
ford  T.  Promdam  M.  F.  /m.  Ox,  67  Am.  Dae.  4M^  and  cuos  etted  m  iha 
note  498. 

MlSRKFBESXNTATIONS  AND   CoVfOLAlMMSTB  OT  AfPUOAXKOV,  WHUT  AtOO) 

PoLior:  See  6Mtf  ▼.  MubualFin  In$.  Cb.,  74  Am.  Dee.  494»  noU  498;  BtA- 
ardmm  v.  JiaiM  Itm.  Co..  Id.  450,  note  402;  TObeiU  ▼.  H<m»Uim  MtOtiaiitm, 
€kkf  mU$,  p.  740^  and  note. 


Edmands  v.  Mutual  Safety  Fibb  Ins*  Co. 

n  allsn,  nLj 

liOBTOAOB  IS  MATERIAL  ALTERATIOK  IN  OWNXBSHIP  OV  PBOPIBTT  InSURBS^ 

and  if  not  consented  to  as  provided  in  the  by-laws  of  the  inanrance 
pany,  will  avoid  a  policy  inned  "onder  the  conditiona  and 
ezpreaaed  in  the  by-laws,"  which  provide  that  "  all  alienationa  and  altera- 
tions in  the  ownership^  sitoation^  or  state  of  the  property  insured  by 
this  company,  in  any  material  partioolar,  ahall  make  void  any  policy 
covering  snch  property,  unless  consented  to  or  approved  by  the  diieoton 
in  writing  within  thir^  days." 

Contract  on  a  policy  of  insurance.  The  opinion  slates  tha 
case. 

A.  V.  LyndCf  for  the  plaintiff. 

W.  L.  Broumy  for  the  defendanta. 

By  Court,  CHAPiiAN,  J.  This  is  an  action  of  ocmtraol  on  a 
policy  of  insurance,  which  is  declared  on  its  te^ce  to  be  issued 
^' under  the  conditions  and  limitations  expressed  in  the  by- 
laws," which  are  annexed  to  the  policy.    Article  11  of  the 
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by-laws  proyides  that  ^  all  alienationB  and  alterations  in  the 
ownership,  situation,  or  state  of  the  property  insured  by  this 
company,  in  any  material  particular,  shall  make  void  any 
policy  cohering  such  property,  unless  consented  to  or  approved 
by  the  directors  in  writing  within  thirty  days."  It  appears 
that  subsequently  to  the  making  of  the  policy,  the  plaintiff 
made  a  mortgage  of  the  property  to  one  Wheeler;  and  the  de- 
fiondants  contend  that  this  mortgage  avoids  the  policy. 

But  a  mortgage  is  held  not  to  be  an  alienation  of  the  prop- 
erty: Jaebon  v.  Mcusaehwetts  Ins.  Co.^  23  Pick.  418  [34  Am. 
Dec.  69];  Rice  v.  Totoerj  1  Gray,  426.  It  is,  however,  an  alter- 
ation in  the  ownership.  It  alters  it  from  a  legal  to  an  equita- 
ble ownership.  It  introduces  a  new  owner,  to  the  extent  of 
the  sum  secured  by  the  mortgage,  and  to  the  same  extent  it 
takes  away  the  direct  interest  of  the  assured. 

But  to  bring  it  within  the  by-law,  it  must  be  a  material  alter- 
ation. It  is  not  material  in  respect  to  the  lien  of  the  defend- 
ants, because  a  subsequent  mortgage  must  be  subject  to  the 
lien.  But  it  is  not  necessary  that  it  should  affect  the  lien  in 
osder  to  make  it  material:  Davenport  v.  New  England  Ins.  Co,y 
6  Cush.  840;  Packard  v.  Agawam  Ins.  Co.y  2  Gray,  334.  In 
the  case  first  cited,  the  court  remarked  as  follows:  '^  But  irre- 
apective  of  the  lien,  whether  the  defendants  would  or  would 
not  have  one,  the  misrepresentation  was  clearly  a  material 
misrepresentation.  It  was  material  for  the  insurers  to  know 
of  the  incumbrances,  in  reference  to  the  responsibility  of  the 
insured,  and  his  ability  to  meet  his  engagements  to  the  com- 
pany; it  was  material  to  know  who  was  interested  in  or  had 
any  title  to  the  estate,  but  more  particularly  and  especially 
was  it  material  for  the  defendants  to  know  what  interest  the 
plaintiff  himself  had  in  the  premises,  and  whether  his  estate 
was  incumbered  or  unincumbered."  These  remarks  were 
made  in  regard  to  a  mortgage  existing  at  the  time  of  issuing 
the  policy,  but  not  stated  by  the  insured  in  his  application. 
They  have  the  same  force  in  regard  to  a  mortgage  made  after 
the  issuing  of  the  policy,  if  the  parties  make  their  contract  in 
reference  to  such  a  mortgage,  as  they  seem  to  have  done  here. 
They  had  a  right  to  treat  such  an  alteration  of  the  title  as 
material,  if  they  judged  it  to  be  so,  and  the  language  of  the 
eleventh  by-law  shows  that  they  did  thus  judge.  Unless  we 
give  this  construction  to  the  word  "alterations,"  it  has  no  force. 
This  construction  of  the  by-law  is  aided  to  some  extent  by  the 
bet  that  the  application  contains  inquiries  as  to  the  ownership 
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of  the  property  and  inoombranoee  upon  it;  and  on  the  back 
of  the  polioj  ttiere  is  a  blank  form  for  an  aseignment  of  it  in 
case  of  a  mortgage,  and  also  a  form  for  the  assent  of  the 
directors  to  snch  mortgage.  And  after  this  mortgage  was 
made,  the  plaintiff  left  the  policy  with  the  secretary  to  get  the 
assent  of  the  directors,  but  failed  to  obtain  it.  One  reason  of 
the  failure  was,  that  the  plaintiff  had  neglected  to  sign  the 
assignment  of  the  policy.  It  appears,  therefore,  that  the  parties 
understood  the  by-law  as  the  court  have  construed  it.  It  is  a 
different  provision  from  any  that  has  been  contained  in  any 
other  policy  that  has  come  before  the  court  for  interpretation. 
Exceptions  sustained. 

Alukation  ahd  Ax/tekaxioh  nr  Owhsrshzp,  What  xa^  wxTEnr  Msav- 
DO  ov  PoLiCT:  See  ToMngy,  JBagle  Fire  Im,  Co.,  74  Am.  I>eo.  673;  Manimtms 
Adm'r  y.  Teimesaee  M.  d&  F.  In$,  Co,,  59  Id.  299,  and  note  treating  thii  mb- 
Jeot  304-312,  and  dimnmaing  the  principal  caoe  at  page  309. 

Ths  pbinoipai.  OABi  IB  dTiD  In  the  follawing  oaaes:  A  mortgage  ia  aa 
**  alteration  of  ownerahip  **  avoiding  a  policy:  Oaiet  r.  Mam^faeUiren^  InB,  Ok« 
131  Mass.  166.  And  a  mortgage  of  the  inaared  property,  withont  the  oooaanl 
of  the  inanrers,  wiU  avoid  the  policy  which  contaana  a  danae  that  the  policy 
ahonld  be  void  in  case  it  or  the  interact  inanred  by  it  ahould  be  aold,  aaaigned, 
tranaf erred,  or  pledged,  withont  the  previona  conaentof  the  inanrera:  Athertom 
▼.  Phaamx  Ins.  Co.,  109  Id.  35.  So  a  policy  with  a  condition  avoiding  it  in 
caae  the  property  inanred  ahall  be  anbject  to  additional  locnmbnnoea  withoat 
notice  to  the  inmrer  ia  avoided  if  the  inaared  anbaeqnently  mortgagee  the 
property  withoat  aach  notice,  whether  or  not  he  knew  of  the  proviao:  JWfar 
V.  Madison  Mutual  Ins.  Co,,  36  Wia.  604.  Bat  where  the  condition  in  tba 
policy  ia  that  it  ahall  be  avoided  by  any  changea  in  title  or  intereatk  etc, 
which  ooenr  by  aale,  tranaf er,  or  conveyance,  in  whole  or  in  part,  or  by  lagal 
prooeaa  or  judicial  decree.  A  mortgage,  thongh  a  change  of  title,  ia  not  aa 
alteration  embraced  in  thia  condition,  and  will  not  avoid  each  a  policy:  Jmdgi 
V.  Conneeticui  Ins,  Co,,  132  Maaa.  523.  The  came  of  DoBtver  y.  St.  Jos^  Ins, 
Co,,  128  Id.  318^  did  not  reqnire  the  conaideration  of  the  qneatian  whether  a 
■abeequent  mortgage  ahoold  be  regarded  aa  "a  dhasge  of  title "  which  woald 
avoid  a  poUoy  containing  nothing  to  explain  the  acnae  in  which  thoaa  worda 


BmoHAM  V.  Jordan. 

U  AujDi,  imj 
MoKttAioa  or  VwammAL  Bbofkbtt  n  Ihyaud  lOAiirar  Asnam  n  I» 
SOLTSNOT  ov  MoBTQiooE  when  the  mortgage  ia  not  reootded  and  the 
property  ia  not  delivered  to  the  mortgigee^  bat  ia  retained  ^7  ^^  not^ 
gagor  nntil  the  inadlvency. 

ToBT  against  the  assignees  of  Parker,  Clapp,  &  Co,  to  r»* 
ooyer  goods  mortgaged  to  the  plaintiff  bj  Parkeri  CLqip^  A 
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Co.  The  mortgagors'  place  of  btudness  was  Boston^  but  only 
ODO  of  them  resided  in  Boston;  the  other  lived  in  Chelsea. 
The  mortgage  was  recorded  in  Boston,  but  not  in  Chelsea,  be- 
fore the  first  publication  of  notice  of  the  proceedings  in  insol- 
vency. Upon  these  facts,  it  was  ruled  that  the  plaintiff  could 
not  recover,  and  a  verdict  was  rendered  for  the  defendants,  and 
the  plaintiff  alleged  exceptions. 

H.  C.  Hvichinsj  for  the  plaintifL 

B.  F.  Brooks  and  J.  D.  BaUj  for  the  defendants. 

By  Court,  Hoab,  J.  The  single  question  which  this  case 
presents  is,  whether  the  assignee  in  insolvency  of  the  mort- 
gagor of  personal  property,  where  the  mortgage  was  not  re- 
corded according  to  law,  and  the  possession  of  the  property 
was  retained  by  the  mortgagors  until  the  insolvency,  is  to  be 
regarded  as  a  ''party"  to  the  mortgage,  so  as  to  come  within 
the  exception  in  the  statute  which  provides  that  such  mort- 
gages ''shall  not  be  valid  against  any  person  other  than  the 
parties  thereto:"  Oen.  Stats.,  c.  151,  sec.  1.  We  are  of  opin- 
ion that  he  cannot  be  so  regarded,  and  that  the  ruling  of  the 
court  at  the  trial  was  right. 

The  assignment  "vests  in  the  assignees  all  the  property  of 
the  debtor,  both  real  and  personal,  which  he  could  by  any  way 
or  means  have  lawfully  sold,  assigned,  or  conveyed,  or  which 
might  have  been  taken  in  execution  on  any  judgment  against 
him  at  the  time  of  the  first  publication  of  the  notice  of  issuing 
the  warrant"  to  the  messenger:  Stats.  1838,  c.  163,  sec.  5.  By 
this  provision,  the  assignee,  while  for  some  purposes  he  repre- 
sents the  debtor  and  stands  in  his  place,  is  clothed  with  much 
higher  and  more  extensive  rights  in  relation  to  the  estate  than 
the  debtor  himself  possessed.  And  in  respect  to  mortgaged 
personal  property,  we  think  that  his  rights,  as  representing  the 
creditors,  are  such  as  bring  him  not  only  within  the  plain  let- 
ter of  the  statute,  but  within  its  spirit  and  purpose.  Without 
registration  or  delivery,  a  mortgage  of  personal  property  has  no 
validity  against  a  purchaser  from  the  mortgagor,  even  with 
notice  of  the  mortgage:  TravU  v.  Bishop^  13  Met.  304  The 
debtor  could  therefore  have  sold  this  property,  and  have  given 
a  perfect  title  to  a  purchaser.  The  opinion  was  strongly  in* 
timated  in  Denny  v.  lAnedn^  Id.  200,  that  an  attachment 
would  hold  against  an  unrecorded  mortgage,  although  the  at- 
taching creditor  had  notice  of  it.  And  in  Briggs  v.  Parkman, 
2  Id.  258  [37  Am.  Dec  89],  it  seems  to  be  assumed  that  if  the 
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mortgage  were  not  recorded  until  after  the  first  publication  of 
the  notice  of  issuing  the  warrant  in  insolvency,  the  title  of  the 
assignee  would  prevail. 

At  common  law,  a  mortgage  of  personal  property,  without 
delivery,  would  stand  on  no  better  ground  than  any  other  sale; 
and  the  policy  of  the  law,  in  requiring  registration,  could 
hardly  be  made  effectual  under  the  provisions  of  the  insolvent 
law,  if  assignees  were  not  allowed  to  take,  for  the  benefit  of 
creditors,  property  which  the  creditors  themselves  might  have 
taken  on  execution,  or  which  the  debtor  might  have  conveyed 
to  them  in  satisfaction  of  their  debts. 

Exceptions  overruled. 

Ckattkl  MoBTOAGi^  IT  Peoferlt  Rboobdxd^  d  Vaud  without  Deuw* 
■RT  to  and  poeaeasion  by  the  mortgagee  of  the  ohattek  mortgaged:  CaU  ▼. 
Cfray,  76  Am.  Deo.  141,  note  144;  Oregg  ▼.  Sa^ford^  76  Id.  719. 

The  principal  cabs  is  omeD  to  the  point  that  an  nnreoorded  chattel 
mortgage  ia  inyalid  againat  any  other  person  than  the  parties  to  it^  and  aotoal 
notice  of  the  mortgage  can  make  no  difference:  Lodewood  ▼.  SUwin^  26  Ind. 
125;  Howard  y.  Chtue^  104  Maaa.  251;  and  to  the  point  that  aasigneea  in  in* 
■olrency  under  the  comprehensiTe  role  by  which  the  aaaignee  ia  veeted  with 
aU  the  rights  of  property  belonging  to  the  bankrupt,  acquire  the  same  right 
aa  creditors  to  aroid  any  transaotiona  of  the  insolyent  debtor  which  were 
mtended  to  enable  a  third  party  to  hold  hia  property  in  trust  for  lus  own 
benefit:  CropoT.  £sffy,  16  Wall.  638.  In /n  re  (?r(;ECA«,  3  Nat.  Bank.  Keg.  18(V 
S.  C.  1  Low.  433,  it  ia  held  that  an  unrecorded  mortgage  of  peraonal  property 
which  has  not  been  deUrered  to  and  retained  by  the  mortgagee  ia  Talid 
against  the  assignee  in  bankruptcy  of  the  mortgagor,  distJuguiahing  the  priii- 
eipal  case  on  the  ground  that  under  the  United  States  bankrupt  act  the  aasignea 
stands  merely  in  the  place  of  the  debtor,  and  liens  yalid  againat  the  debtor  are 
▼alid  against  him,  while  under  the  state  insolvent  Liw  of  Maaaachuaetta  the  a»> 
signee  takee,  not  only  all  the  debtor's  property,  but  aU  that  could  be  taken  en 
execution  against  him  at  the  time  of  the  insolvency.  In  Ooodmg  r,  Riley ,  50 
N.  H.  409,  it  is  held  that  a  chattel  mortgage  without  the  affidavit  required  by 
law  is  valid  against  a  subsequent  mortgagee  who  has  notice  that  the  prior 
mortgage  waa  made  in  good  faith  and  for  a  full  conaideration«  and  the  ooort 
refusea  to  foUow  the  rule  of  the  Maaaachuaetta  anthoritiea  that  actnal  notios 
in  the  caae  of  chattel  mortgagee  will  not  validate  a  defective  mortgage. 


Boston  and  Woeoesteb   Eaileoad  CoRPORAnoN 

V.  Sparhawk  and  Wipe. 

ri  Aixav,  448.] 

Pabtt  to  JuDGiflDrr  ganitot  bs  Pxrmittxd  in  Equity  Ainr  Mokb  tbajv 
AT  Law  Collatxrallt  to  Impxaoh  It  on  the  ground  of  miatike  or 
fraud,  when  it  is  offered  in  evidence  against  him  in  support  of  the 
which  waa  in  isaue  in  the  cauae  in  which  it  waa  recovered. 
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Bill  in  equity  to  enjoin  the  defendants  from  destroying  a 
fence  built  on  the  plaintiffs'  land,  and  along  the  line  of  their 
ndlroady  averring  that  the  defendants  had  repeatedly  pulled 
down  the  fence  under  pretense  that  they  owned  the  land  on 
which  it  stood.  A  temporary  injunction  was  granted  upon  the 
filing  of  the  bill.  The  defendants  in  their  answer  set  forth 
se^i^ral  judgments  and  proceedings  to  which  the  parties  to  this 
suit  were  parties  or  privies,  and  averred  that  these  judgments, 
or  some  of  them,  were  based  on  error  and  mistake  in  this,  that 
the  court  was  influenced  and  governed  in  rendering  these 
jodgments  by  surveys  and  plans  erroneously  made.  At  the 
trial,  the  plaintiffs,  to  prove  their  ownership  of  the  land  on 
which  the  fence  was  built,  offered  in  evidence  a  judgment  of 
this  court  rendered  at  the  March  term,  1843,  against  Sparhawk 
and  wife,  and  in  favor  of  one  Tolman,  for  the  recovery  of  land 
which  included  the  land  in  question;  also  a  conveyance  of  the 
same  land  by  Tolman  to  the  plaintiffs.  The  defendants  then 
proposed  to  prove^  by  the  testimony  of  one  of  the  surveyors 
who  made  the  alleged  erroneous  surveys,  and  otherwise,  that 
this  judgment  was  founded  in  error  and  mistake,  and  was  not 
binding  upon  them.  Upon  objection  to  this  evidence,  the 
court  ruled  it  out,  on  the  ground  that  the  judgment,  so  long  as 
it  remained  unreversed,  was  binding  upon  the  defendants,  and 
they  could  not  impeach  it  collaterally  in  a  bill  in  equity,  on 
proof  of  error  or  mistake  in  the  rendition  thereof.  There 
being  no  other  defense,  the  court  held  that  the  plaintiffs  were 
entitled  to  a  perpetual  injunction.  The  defendant  appealed  to 
tiie  whole  court 

O.  Sparhawk^  for  the  defendants. 
O.  S.  Halej  for  the  plaintiffs. 

The  Court.  A  party  to  a  judgment  cannot  be  permitted 
in  equity  any  more  than  at  law  collaterally  to  impeach  it  on 
the  ground  of  mistake  or  fraud,  when  it  is  offered  in  evidence 
against  him  in  support  of  the  title  which  was  in  issue  in  the 
cause  in  which  it  was  recovered. 

Injunction  made  perpetual. 


JiTDoiizirr  or  Ooubt  havdio  JuiusDicnoH  d  Ooholvsits  vpov  PAsmi 
uimL  RsmiSD:  RtfmUU  y.  Harris,  76  Am.  Deo.  469;  nota  468;  and  wiU 
•oi  a*  the  instance  of  a  party  be  mquired  into  ooUaterally  in  equity:  See 
Ptten  ▼.  League^  71  Id.  622;  SdUey  ▼.  Dkeon,  Id.  121.  Judgment  obtained 
kf  fraud,  when  equity  relievea  against:  See  Bank  qf  Tennesaee  ▼.  Pattermmt 
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17  V.  ilS;  note  ttS;  Stnmp  r.  ArfBptM,  46  11  S89^  note  99S|  Aoras  t. 
CHt^^  Id.  428,  note  420.  Frand  m  a  defanse  to  a  Jvdgmenti  See  IMm 
▼.  Fierte,  62  Id.  162;  note  168;  note  to  Oreem  r.  Qrtam,  61  Id.  468;  Kiei^ 
krr.8<wag9^fg.€kK,llU.Wk  The  prindpel  eeee  U  eited  to  the  pool 
that  the  judgment  of  a  eourt  having  jnriediction  oaimot  be  impeached,  ia 
ITooi  T.  Ma$m,  126  Maes.  820;  and  that  a  party  to  a  judgment  eannok  bt 
loennitted  in  equity  any  more  than  at  law  oollatendly  to  impeach  it  on  tbi 
«rottnd  of  mistake  or  frand^  in  CkHiima§  ▼.  Aifceft  6  WalL  808w  Fraud  per- 
petrated hy  a  party  i&  procuring  a  judgment  doee  not  render  it  aheolBtely 
roid,  but  ie  only  oauae  for  having  it  dedared  roid  in  a  proceeding  inatitated 
for  tiiat  purpoee  and  in  proper  time^  aa  between  parties  and  priviee;  thongii 
strangers  may  attack  a  judgment  odUateraUy  at  any  time  on  the  ground  d 
Crand:  MunUtomr.  WhUe,  64  Tex.  86;  Jikkaek  v.  PM;  21  WaU.  427;  a  C 
12  Nat.  Bank.  Beg.  167,  citing  the  prhio^ 


Fay  v.  Smith. 

[1  ALUUI,  477.] 

AxasEASion  or  PBomnosT  Kon  bt  Addhioh  ov  Worm  '*wrh  Iv- 
Tntm,"  thou^  made  with  the  consent  of  one  promisor,  and  withoul 
fraudulent  intent^  totally  avoids  it  as  to  the  other  promisor, 

CoMTSACT  upon  a  piomiBsory  note  signed  by  one  Reed  npoo 
its  face,  and  by  the  defendant  upon  its  back,  payable  ten 
months  from  date,  and  indorsed  by  the  payee  to  the  plaintifb. 
It  was  not  alleged  or  contended  at  the  trial  that  the  addition 
of  the  words  "  with  interest,"  after  the  defendant  signed  the 
note,  was  made  with  fraudulent  intent.  The  court  ruled  that, 
notwithstanding  the  alteration,  the  plaintiffs  were  entitled  to 
recover  the  principal  sum,  with  interest  from  the  maturity  ol 
the  note,  and  a  verdict  was  returned  accordingly.  The  defend* 
ant  alleged  exceptions. 

/.  Q.  A.  Oriffin^  for  the  defendant. 

/.  C.  Dodgej  for  the  plaintiffs. 

By  Court,  Hoab,  J.  The  defendant,  not  being  named  as  a 
party  to  the  note  in  suit,  placed  his  name  upon  the  back  of  it, 
before  it  was  delivered  by  the  promisor,  Reed,  to  the  payee, 
and  thereby,  according  to  the  settled  law  of  Massachusetts, 
made  himself  jointly  liable  as  an  original  promisor.  The  note, 
when  he  thus  placed  his  name  upon  it,  was  not  payable  with 
interest;  but  the  other  promisor  had  agreed,  with  the  payee, 
to  give  him  a  note  bearing  interest,  and  the  words  *'  with  in- 
terest" were  added  by  the  procurement  of  the  payee,  and  with 
the  assent  of  Reed,  but  without  the  knowledge  or  authoritj  of 
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{he  defendant;  and  with  this  alteration  the  note  was  taken 
by  the  payee  and  indorsed  to  the  plaintifb. 

The  plaintiffs  contended  at  the  trial  that  the  alteration  hay- 
ing been  made  without  fraudulent  intent,  they  should  be  allowed 
to  recover  upon  the  note  as  it  stood  when  the  defendant  signed 
it;  and  the  presiding  judge  so  ruled.  But  we  are  of  opinion 
that  this  ruling  cannot  be  supported,  and  that  the  verdict 
must  be  set  aside,  and  a  new  trial  granted.  We  think  no  case 
has  gone  so  far  in  this  commonwealth  as  to  hold  that,  where  a 
material  alteration  in  a  contract  has  been  made  by  the  payee 
or  obligee,  with  the  express  intention  of  changing  the  opera- 
tion of  the  contract  itself,  and  of  making  it  in  terms  a  different 
oontract,  it  could  afterwards  be  enforced,  even  in  the  absence 
of  any  fraudulent  intent  But  whether  this  be  so  or  otherwise, 
in  a  case  in  which  the  alteration  is  made  after  the  delivery  of 
the  writing,  the  case  at  bar  must  be  governed  by  a  principle 
which  depends  upon  wholly  different  considerations. 

This  note  is  a  contract  in  writing,  and  purports  to  be 
the  contract  of  both  Reed  and  the  defendant.  If  both  are 
bound  by  it,  it  is  the  same  contract  by  each  of  them.  The 
writing  is  single,  and  cannot  be  treated  as  if  it  contained  two 
separate  agreements,  one  binding  upon  the  one  and  the  other 
upon  the  other.  The  payee  never  received  it,  or  agreed  to 
receive  it,  as  a  note  not  bearing  interest.  He  took  it  as  a  note 
payable  with  interest,  having  the  signature  of  Reed  appended 
to  it  as  such,  and  delivered  by  Reed  to  him  as  an  effectual 
contract  according  to  its  tenor.  He  knew  that,  as  it  was 
signed  by  the  defendant,  it  was  not  a  note  bearing  interest; 
and  he  assumed  that  Reed  had  authority  to  make  the  defend- 
ant a  party  to  the  new  contract  which  the  insertion  of  the 
words  ^  witii  interest "  constituted.  But  Reed  had  not  such 
authority;  and  the  contract  which  the  payee  of  the  note  re- 
ceived does  not,  therefore,  bind  the  defendant.  The  defendant 
never  made  the  note  which  the  payee  accepted. 

There  seems  to  be  no  difference  in  principle  between  this  case 
and  one  where  a  note  should  be  signed  by  two  persons  for  the 
sum  of  three  hundred  dollars,  and  one  of  them,  supposing  he 
had  authority  from  the  other,  but  really  without  his  consent, 
should  strike  out  the  words  "  three  hundred  dollars,"  and  in- 
aert  in  their  place  "  five  hundred  dollars,"  and  then  negotiate 
the  note.  The  other  signer  would  be  wholly  discharged,  not 
on  the  ground  of  fraud  and  forgery,  but  of  want  of  authority  to 
bind  him.    The  note  used  he  did  not  execute;  the  note  which 
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he  executed  was  never  used,  but  was  destroyed  by  the  altera* 
tion,  and  another  substituted  for  it. 

The  plaintiffs'  declaration  shows  that  they  rely  upon  a  dif- 
ferent contract  from  the  one  which  was  signed  by  the  defend- 
ant, the  only  contract  to  which  he  ever  assented;  and  if  the 
words  "  with  interest "  could  be  stricken  out  and  treated  as  a 
nullity,  there  would  be  a  variance  between  the  declaratioii 
and  the  proof. 

New  trial  granted. 

MixnoAL  Ai/TEBATiOH  DT  NiooTiABLi  Imotrumkht  Will  rendar  it  kmM 
•▼en  in  the  hands  of  an  innocent  holder  aa  againat  any  party  thereto  nel 
comaenting  to  the  alteratkm,  and  this  role  applies  to  an  aocommodation  nott 
altered  before  it  is  negotiated:  Frigg  y.  Taykn-f  72  Am.  Dec.  263;  MUkr  T. 
Reed,  67  Id.  459,  and  note  i62,  collecting  the  prior  cases;  SturgeM  ▼.  WiOkmM^ 
75  Id.  473;  see  Martin  y.  Oood^  74  Id.  545.  The  principal  caM  is  cited  in  the 
following  cases:  A  material  alteration  in  a  bill  or  note  after  ita  execntiQA 
and  delivery  to  the  payee,  or  after  its  indorsement,  yitiates  the  Jnatrnmsat 
except  aa  against  parties  consenting  to  the  alteration:  Wade  ▼.  WUkmgkm,  I 
Allen,  562;  Bert  ▼.  OMar^  80  Ind.  88;  EekeH  ▼.  LoaU,  84  Id.  104;  CfnMlh 
▼.  NAektr^  81  Ind.  326.  A  material  alteration  of  a  note  made  by  one  of  the 
promisors  before  its  delivery,  without  the  knowledge  of  the  other  promisor, 
makte  the  note  void  as  against  the  other  promisor;  although  the  altenttian  ii 
made  without  the  knowledge  of  the  payee  and  without  frandnlent  intent: 
Draper  ▼.  Wcod,  112  Mass.  319.  A  fraudulent  and  material  alteration  of  a 
promissory  note  without  the  consent  of  the  party  sought  to  be  charged  thereon, 
whether  made  before  or  after  the  delivery  of  the  note,  renders  the  oontnct 
wholly  void  as  against  him,  even  in  the  hands  of  one  who  takes  it  in  good 
faith  and  without  knowledge  or  reasonable  notice  of  the  alteratiofi:  Orta^ 
Jield  Samnga  Bank  v.  SUnoeU,  123  Id.  198,  203.  Thus  the  alteration  of  a 
promissory  note  by  the  direction  of  one  of  several  joint  makers,  by  in- 
creasing  the  rate  of  interest,  without  the  consent  of  the  other  makers,  dis> 
charges  the  latter  from  all  liability  thereon:  Schneunnd  v.  Hadbel,  54  lad. 
255.  So  where  made  by  a  principal,  it  wiU  discharge  a  surety  on  the  note: 
ffarth  V.  Klepper,  28  Ohio  St.  204.  A  person  indorsed  a  negotiable  promissory 
note  for  five  hundred  dollars  for  the  maker's  accommodation.  The  maker  then, 
by  the  use  of  chemicals,  rendered  the  amount  of  the  note  invisible,  wrote  in 
two  thousand  dollars  instead,  and  procured  the  note  to  be  discounted  at  a  bank 
as  a  note  for  two  thousand  dollars.  Before  the  note  became  due,  the  fraud 
was  discovered  and  the  original  writing  was  restored,  and  the  note  was  dnly 
protested  and  an  action  brought  against  the  indorser  as  on  a  note  for  the 
original  amount,  but  it  was  held  that  the  indorser  was  not  ItaUei  CUmmf 
National  Bank  r,  Bkhmond,  121  Mass.  111. 
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Atwood  V.  Dbabbobn. 

Fact  that  TMarmom  ov  WmnEss  n  CoxmADxcriD  DOia  kot  AuTBOBin 
Paktt  Callivq  Hm  to  oflfer  evidenoe  that  hia  general  repatatioQ  for 
tnith  ia  good.  Such  avidenoo  ia  admiasible  only  whan  the  opposite  nda 
haa  attempted  to  impeach  his  general  reputation. 

Wkkke  Q00D8  ABX  Obtained  bt  Fraud,  Vkndob  mat  RiBa«Anf  Thbx  aoain8t 
All  Febsons  exoept  a  bonajide  pnrchaaer  without  notice,  and  an  officer 
who  takes  them  in  behalf  of  creditors  by  legal  process  does  not  come 
within  the  exception. 

Aaaov  Libs  AOAiim  Ovfiobr  to  Rboovbb  €kx>D6  Attaohxd  bt  Him  as  the 
property  of  a  person  who  purchased  them  from  the  plaintiff  by  means  of 
fslse  representations,  without  proof  that  the  attaching  creditor  had 
knowledge  of  the  frand. 

ToBT  by  Atwood  and  another  against  a  deputy  sheriff  for  the 
conversion  of  goods  attached  by  him  as  the  property  of  Tofts, 
and  alleged  to  have  been  purchased  by  Tufts  from  the  plain- 
tiffs by  means  of  false  representations.  There  was  a  conflict 
of  evidence  at  the  trial  between  one  of  the  plaintiffs  and  Tufts 
aa  to  the  facts  attending  the  purchase,  and  the  defendant 
offered  evidence  to  show  that  Tufts  was  a  man  of  good  reputa* 
tion  for  honesty  and  moral  worth;  but  the  court  excluded  the 
evidence.  The  defendant  requested  the  court  to  rule  that  the 
plaintiff  must  establish,  not  only  that  the  goods  were  obtained 
through  the  fraud  of  Tufts,  but  also  that  the  attaching  credi- 
tor had  knowledge  thereof.  This  the  court  refused,  and  ruled 
that  it  was  sufficient  to  prove  fraud  on  the  part  of  Tufts.  Ver- 
dict for  the  plaintiffs,  and  the  defendant  alleged  exceptions. 

J,  Q.  A.  Oriffiny  for  the  defendant. 
/.  W.  Richardson^  for  the  plaintiffs. 

By  Court,  Chapman,  J.  The  fact  that  the  testimony  of  a 
witness  is  contradicted  does  not  authorize  the  party  calling 
him  to  offer  evidence  that  his  general  reputation  for  truth  is 
good.  Such  evidence  is  admissible  only  when  the  opposite 
side  has  attempted  to  impeach  his  general  reputation:  RusseU 
V.  Coffifij  8  Pick.  142;  Jackson  v.  Etz,  5  Cow.  320.  An  excep- 
tion to  this  rule  exists  in  England  in  the  case  of  a  deceased 
witness  to  a  will.  Evidence  of  his  good  character  is  admitted, 
even  though  none  has  been  offered  to  impeach  it:  Provis  v. 
Reed,  6  Bing.  435.  The  evidence  in  this  case  was  properly 
excluded. 

The  authorities  cited  for  the  defendant  to  the  point  that  a 
party  may  sometimes  offer  evidence  of  his  own  good  character 
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are  not  applicable  to  this  case.  Joseph  W.  Tufts,  jtin.,  was  vc\ 
a  party;  he  was  only  a  witness.  The  fact  that  his  fraudulent 
act  was  alleged  did  not  alter  his  relation  to  this  case  so  as  to 
change  the  rule  of  evidence  in  respect  to  him.  Where  goods 
are  obtained  by  fraud,  the  vendor  may  reclaim  them  against 
all  persons,  except  a  bona  fide  purchaser,  without  notice.  An 
officer  who  takes  them  in  behalf  of  creditors  by  legal  process 
does  not  come  within  the  exception.  The  cases  cited  by  the 
plaintiffs'  counsel  establish  this  point.  And  see  also  Raideyr. 
Bigelawj  12  Pick.  812  [23  Am.  Dec  607];  Bvsaing  y.  Bice^  i 
Gush.  48. 
Exceptions  overruled. 

VXNDOB  MAT  Avom  GOKTBAOT,  AITD  BSTAKB  GoODS  OBTADnED  BT  VXVDD 

BT  Fraud^  nnleia  they  hare  paaaed  into  the  haadn  of  a  bona  JUte  pudiaav 
foryalae:  Note  to  JETotf  ▼.  Naylor,  75  Am.  Deo.  272;  Orifinr.  Chtbb,  5S  Id. 
S6;  BidaiuU  v.  Walei,  69  Id.  327;  FUmmnuma  ▼.  JoaUn,  62  Id.  4S^  and  notaa 
And  attaching  creditors  of  the  fraadnlent  yendee  are  not  boma  fdt  imrrhiern, 
and  action  lies  against  the  attaching  officer:  Note  to  Thuntan  ▼.  Blamdwd^ 
83  Id.  704,  706.  The  principal  case  is  cited  to  the  point  that  an  exeontioB 
ereditor  does  not  become  a  frona  ./{(it  purchaser  by  haying  goods  at  a  sale  upon 
his  execution,  which  were  fraudulently  purchased  by  the  judgment  debtor: 
Jknot  T.  Brandif  63  N.  Y.  466. 

ErroKNOX  ov  WrrNXsa's  Good  Chabacixb  iob  Tbdth  d  Oxbxballt  Is* 
OOMPXTENT  BDOBB  Imfbaohmbrt:  Merriom  y.  Hartford  tie,  E.  R.  Cx,  61 
Am.  Dec.  344,  note  349.  The  principal  esse  is  cited  to  the  point  thai  in  tMi 
suits  evidence  of  character  is  not  admissible  to  rebut  impntaticns  ol  firsod  or 
misconduct!  Boardman  ▼.  Woodman,  47  K«  H.  136L 


Fabnswobth  V.  Hemmeb. 

[1  Aixaif ,  494.  J 
Bbokxb  Who  Aon  iob  Both  Pabtdb  ik  EiFBormo  Bxokavab  of  Bb4 
EsiATX  between  them,  without  informing  either  that  he  is  employed  b> 
the  other,  cannot  recover  from  either  oommissions  for  his  services;  aal 
endence  to  show  a  custom  among  brokers  to  charge  a  cominiBBimi  to  bott 
parties  in  such  cases  is  inadmiiwihle. 

Custom  ob  UaAQX  to  bx  Lioal  and  Valid  must  bb  RBAwmf4BT.B  and  en 
sistent  with  good  morals  and  sound  policy. 

GONTBA.CT  by  a  real-estate  broker  to  recover  a  commissiQr  i 
for  his  services  in  effecting  an  exchange  of  lands  between  the  ds 
fendant  and  Mrs.  Cooper.  It  appeared  in  evidence  thai  ths 
plaintiff,  who  was  a  real-estate  broker,  was  employed  by  the 
defendant  to  sell  or  exchange  certain  land  in  Boston,  and  thai 
by  his  eflSurts  an  exchange  was  made  with  Mrs.  CSooper  finrlaod 
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owned  by  her,  which  she  had,  before  the  defendant's  employ- 
ment of  the  plaintiff,  employed  the  plaintiff  in  a  similar  man- 
ner to  sell  or  exchange;  that  the  plaintiff  acted  for  both  parties 
and  charged  a  commission  to  both,  and  that  an  action  by  him 
against  Mrs.  Coopor  to  reooyer  the  commission  charged  to  her 
had  been  commenced  and  was  pending;  that  the  plaintiff 
never  informed  the  defendant  of  his  employment  by  Mrs. 
Cooper,  and  there  was  no  evidence  that  the  defendant  knew  of 
it.  The  plaintiff  offered  to  prove  a  cnstom  among  the  brokers 
*  of  Boston  to  charge  a  commission  to  both  parties  in  cases  like 
the  present,  and  the  defendant,  in  order  to  test  the  validity  of 
sooh  custom,  admitted  that  it  could  be  proved,  but  contended 
that  it  was  a  bad  custom  and  legally  invalid,  and  the  court  so 
mled.  A  verdict  was  rendered  fiur  the  defendant,  and  the 
plaintiff  alleged  exceptions. 

O.  D.  NoyeSf  for  the  plaintiff, 
Em  Jf.  BigeloWf  for  the  defendant 

By  Court,  Bioelow,  C.  J.  The  principle  on  which  rests  the 
well-settled  doctrine  that  a  man  cannot  become  the  purchaser 
ef  property  for  his  own  use  and  benefit  which  is  intrusted  to 
him  to  sell,  is  equally  applicable  when  the  same  person,  with- 
out the  authority  or  consent  of  the  parties  interested,  under^ 
takes  to  act  as  the  agent  of  both  vendor  and  purchaser.  The 
iaw  does  not  allow  a  man  to  assume  relations  so  essentially 
inconsistent  and  repugnant  to  each  other.  The  duty  of  an 
i^nt  for  a  vendor  is  to  sell  the  property  at  the  highest  price; 
of  the  agent  of  the  purchaser,  to  buy  it  for  the  lowest.  These 
duties  are  so  utterly  irreconcilable  and  conflicting  that  they 
cannot  be  performed  by  the  same  person  without  great  danger 
that  the  rights  of  one  principal  will  be  sacrificed  to  promote 
the  interests  of  the  other,  or  that  neither  of  them  will  enjoy 
the  benefit  of  a  discreet  and  faithful  exercise  of  the  trust  re- 
posed in  the  agent.  As  it  cannot  be  supposed  that  a  vendor 
and  purchaser  would  employ  the  same  person  to  act  as  their 
agent  to  buy  and  sell  the  same  property,  it  is  clear  that  it  op- 
erates as  a  surprise  on  both  parties,  and  is  a  breach  of  the 
tmat  and  confidence  intended  to  be  reposed  in  the  agent  by 
ihem,  respectively,  if  his  intent  to  act  as  agent  of  both  in  the 
eame  transaction  is  concealed  from  them.  It  is  of  the  essence 
of  his  contract  that  he  will  use  his  best  skill  and  judgment  to 
promote  the  interest  of  his  employer.  This  he  cannot  do,  where 
be  aete  for  two  persons  whose  interests  are  essentially  adverse. 
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He  is  therefore  gnilty  of  a  breach  of  his  contract  Nor  is  thii 
all.  He  commitB  a  fraud  on  his  prindpals  in  undertaking, 
without  their  assent  or  knowledge,  to  act  as  their  mutual 
agent,  because  he  conceals  frx)m  them  an  essential  fact  en- 
tirely within  his  own  knowledge,  which  he  was  bound,  in  the 
exercise  of  good  faith,  to  disclose  to  them:  Story  on  Agency, 
sec.  31;  Copdand  y.  Mercantile  Ins,  Co.j  6  Pick.  198,  204; 
Pugdey  v.  Murray^  4  E.  D«  Smith,  245;  Rwpp  v.  Sampson^  16 
Gray,  898  [77  Am.  Dec.  416]. 

Such  being  the  well-settled  rule  of  law,  it  follows  that  the  * 
evidence  offered  by  the  plaintiff  was  inadmissible.  A  custom 
or  usage,  to  be  legal  and  valid,  must  be  reasonable  and  con- 
sistent with  good  morals  and  sound  policy,  so  that  parties 
may  be  supposed  to  have  made  their  contracts  with  reference 
to  it.  If  such  a  usage  is  shown  to  exist,  then  it  becomes  the 
law  by  which  the  rights  of  the  parties  are  to  be  regulated  and 
governed.  But  the  usage  on  which  the  plaintiff  relied  was 
wanting  in  these  essential  elements.  It  would  be  unreason- 
able, because,  if  established,  it  would  operate  to  prevent  the 
faithful  fulfillment  of  the  contract  of  agency.  It  would  be 
contrary  to  good  morals  and  sound  policy,  because  it  would 
tend  to  sanction  an  unwarrantable  concealment  of  facts  essen- 
tial to  a  contract,  and  operate  as  a  fraud  on  parties  who  had  a 
right  to  rely  on  the  confidence  reposed  in  their  agenta. 

Exceptions  overruled. 

Acts  ow  Aoxnt  ari  not  Bnn>iNo  xrrov  Pukgzpal,  when  agent's  psr- 
ffonal  or  representative  interests  are  adverse  to  the  principal:  Hermam  ▼. 
MarUneau,  60  Am.  Dec  36S,  and  note  369. 

Real-estatb  Brokxr,  whkn  Ekthled  to  Gokpikbation  fsom  Bon 
Parties. — In  Herman  v.  Martmeau^  60  Am.  Deo.  368,  it  was  held  that  oim 
employed  by  the  owner  of  a  fsrm  to  procnre  a  tenant^  but  who  has  no  dis- 
cretion or  control  over  the  conditions  of  the  letting  of  the  fann,  may  reoo?er 
for  his  services,  though  he  received  compensation  from  the  tenant  proeued, 
since  the  interests  of  the  parties  whom  he  represents  are  not  antagonistae  ss 
far  as  he  is  concerned,  he  having  nothing  to  do  with  the  conditions  of  the 
letting;  and  see  the  note  to  this  case  370.  But  a  broker  acting  for  both 
parties  in  effecting  an  exchange  or  sale  of  property  can  recover  compensaticB 
from  neither,  unless  his  double  employment  was  known  and  assented  to  by 
both:  Rke  v.  Wood,  113  Mass.  134;  WoUoer  v.  Oj^ood,  98  Id.  350;  BeUr.  Me- 
ConneH,  38  Ohio  St.  400.  And  a  real  estate  agent  who  acts  as  sgent  of  botk 
vendor  and  vendee,  without  the  knowledge  of  the  vendee,  cannot  reoorsr 
compensation  for  his  services  from  the  vendee:  JTeyer  v.  UtmeheU,  39  Wia 
423.  But  a  real-estate  broker  may  recover  his  commission  where  he  acts  ss 
agent  of  both  the  vendor  and  purchaser  with  the  authority  or  consent  of  tht 
parties  interested:  Alexander  Y,Norih  Wettam  Ckriatitm  (Tmvermi^t  67  lal 
476.    The  above  cases  dte  the  principal  case.    It  is  also  cited  to  tba  peial 


Jul  1861.]  Cabtwrioht  v.  Batb.  759 

that  one  oumot^  withoat  the  conaent  of  hia  prinoipal,  beoome  the  pnrehMn 
for  his  own  vm  and  benefit  of  property  which  ia  intmated  to  him  to  aellt 
Smith  r.  Towimnd,  109  Biaaa.  602. 

EnDSNCB  OF  UsAon  OB  CuBTOii,  WBW  AsmasiBLS:  See  Barlow  ▼.  Xam- 
bert,  65  Am.  Dec.  874,  and  note  379,  ooUeotuig  prior  caaea;  Cox  ▼.  Petarmmt 
68  Id.  145.  A  coatom  which  ii  nnreaaonable  and  nnjuat,  or  contrary  to  Uw 
er  pnbUo  policy,  ia  not  binding:  Sieamboai  Keyskme  ▼.  AioUs,  75  Id.  123;  Bar- 
iow  ▼.  Lambert^  nqpra,  and  note;  Diekktson  y.  Oajf,  7  Allen,  84,  dting  the 
principal  caae.  Thna  a  cnatom  or  naage  will  not  be  allowed  to  extend  the 
tight  to  act  for  and  receire  oompenaation  from  both  partiea  to  mattera  ia 
which  the  intereata  of  the  partiea  are  or  may  be  diyerae:  Walker  v.  Oagoodt  98 
Maaa  862.  So  when  a  man  ghrea  an  order  to  a  broker  "to  bay  atocka  on 
margin,"  he  employe  the  broker  to  act  for  him,  and  in  hia  intereat;  the  broker 
haa  no  lAfjbit  to  pnt  himaelf  in  a  poaition  antagoniatie  to  the  intereata  of  hia 
employer;  he  cannot  make  himaelf  both  buyer  and  aeller,  and  any  coatom  to 
this  effect^  unknown  to  the  employer,  ia  againat  pablio  policy,  and  ill^galx 
T.  Cocper,  180  Id.  288. 


Gabtwbight  V.  Bath. 

ri  AUAT,  614.] 

It  n  HOT  KKB8ART  THAT  Ons  FuBHiSHiNa  NionsABnB  TO  Win  ahoold 
know  of  the  dicnmatancea  of  the  wif e'a  aeparation  from  her  hnaband  al 
the  time  of  their  occorrence;  bat  it  ia  anfficient  if  at  the  time  he  an^ 
pliea  the  neceaaariea  he  haa  information  of  thoae  circnmatancea,  and 
they  jnatify  a  fumiahing  of  neceaaariea  on  the  credit  of  the  hnaband. 

HVBBAND   SUXD  JOB    NsCBSSABIXS    FUBHUHED  WiTl,  WhOM    Hx  HAS  Bz- 

FKLLXD  VBOM  HoMX,  ia  eatoppod  from  aetting  up  in  defenae  her  anbae- 
qnent  marriage  and  conviction  of  bigamy  therefor,  if  he  intentionally 
mialed  her  into  a  belief  of  hia  death  and  of  her  right  to  many  again. 

Action  to  recover  for  necessaxieB  famished  defendant's  wiib* 
The  opinion  states  the  case. 


C  WmiavMony  for  the  defendant. 

M.  Q.  CM>^  for  the  plaintiff. 

By  Conrt,  Chapman,  J.  This  action  is  brought  to  recover 
six  hundred  and  eighteen  dollars  for  board,  clothing,  and 
money  famished  by  the  plaintiff  to  the  wife  of  the  defendant, 
between  May  1, 1854,  and  May  1,  1857.  It  appeared  that  the 
defendant  was  xaarried  to  Georgiana  Cartwright,  a  sister  of 
the  plaintiff,  at  London,  in  1835.  There  was  evidence  tend- 
ing to  show  that  he  treated  her  cmelly,  and  turned  her  out  of 
doors  without  cause,  and  that  she  never  has  lived  with  him 
aince;  that  afterwards,  in  December,  1838,  he  married  another 
woman  in  England,  and  was  indicted  therefor  and  convicted 
of  bigamy;  that  after  serving  out  his  sentence,  he  left  Eng- 
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land  with  thie  woman,  came  to  this  coontry,  and  has  lived 
here  with  her  ever  since;  that  after  he  tmned  his  wife  out  of 
doors,  she  was  supported  for  some  time  by  the  parish;  and 
afterwards  took  care  of  herself  for  a  while,  and  then  returned 
to  her  father's;  that  in  1840,  soon  aftier  the  defendant  came 
to  this  country,  he  procured  a  report  to  be  made  to  her  by  his 
firiends  that  he  was  lost  on  his  passage,  and  was  dead;  that 
his  family  advised  her  to  marry  again,  and  they  and  she  went 
into  mourning  on  his  account.  She  afterwards,  by  their  ad- 
vice, married  one  Caffrae,  and  lived  with  him  as  his  wife  for 
one  or  two  years.  After  her  marriage  with  Cafifrae,  the  de- 
fendant visited  England,  and  caused  her  to  be  indicted  for 
bigamy.  She  was  convicted  and  punished  for  the  offense^ 
and  has  never  lived  with  Caffrae  since,  but  has  been  sup- 
ported in  part  by  her  brothers,  of  whom  the  plaintiff  is  one. 
She  has  never  been  in  this  country  till  she  came  at  the  re- 
quest of  the  plaintiff  to  collect  the  account  sued  for  in  this 
action.  At  the  time  she  separated  from  the  defendant,  the 
plaintiff  was  a  child  too  young  to  have  understood  the  cir- 
cumstances. 

The  defendant  moved  for  a  nonsuit,  on  the  grounds  follow* 
ing,  viz.:  1.  That  the  plaintiff,  being  an  infant  at  the  time,, 
could  have  had  no  knowledge,  except  &om  hearsay,  of  the 
cause  of  separation  between  the  parties;  and  therefore,  and  for 
other  reasons,  he  could  not  have  depended  on  the  husband's 
credit  in  furnishing  to  the  defendant  the  supplies  in  question; 
2.  That  there  was  no  evidence  that  the  necessaries  and  money 
were  furnished  on  the  credit  of  the  husband;  3.  That  the  wife 
must  not  only  be  innocent  at  the  time  of  separation,  in  order 
to  charge  the  husband,  but  that  she  must  continue  to  be  an 
innocent  and  chaste  wife  during  the  time  while  she  is  supplied 
with  necessaries;  and  that  Mrs.  Bate  having,  after  the  separa- 
tion, within  a  year  or  two  from  the  time  Bate  left  England^ 
been  guilty  of  bigamy,  her  husband,  from  that  time,  was  dis-^ 
charged  from  the  duty  of  maintaining  her. 

It  is  not  necessary  to  discuss  the  question  whether  an  order 
for  a  nonsuit,  without  the  plaintiff's  consent,  could  regularly 
have  been  made:  See  Mitchell  v.  New  England  Ins.  Co.,  6  Pick. 
117.  The  three  grounds  of  the  motion  are  all  covered  by  the 
instructions  which  were  given  to  the  jury.  These  instructions 
were:  "  That  if  they  found  that  the  said  Georgiana  separated 
from  her  husband  through  his  fault,  and  continued  a  chaste 
and  virtuous  wife,  the  plaintiff  might  recover  in  this  action,  if 
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he  knew  of  the  circnmstances  of  her  leaving  her  huBband  at 
the  time  he  furnished  the  neceBsaries  and  gave  credit  to  her 
husband,  although  he  did  not  know  of  such  circumstances  at 
the  time  i^hen  they  occurred;  and  if  the  jury  belieyed  that,  at 
the  time  of  her  second  marriage  with  Caffrae,  she  honestly 
believed  that  her  first  husband,  the  defendant,  was  dead,  and 
had  made  all  proper  and  needful  inquiries  before  coming  to 
such  belief,  and  had  done  everthing  which  she  could  reason- 
ably  be  expected  to  do  in  the  prosecution  of  such  inquiries; 
and  if  they  believed  also  that  she  had  reasonable  grounds  for 
such  belief,  and  was  designedly  misled  by  the  defendant  in 
the  matter,  or  by  other  persons  through  his  procurement — she 
had  not  thereby  forfeited  her  right  to  a  support  by  her  bus* 
band,  according  to  his  station  and  degree/' 

The  court  are  of  opinion  that  these  instructions  were  correct 
It  was  not  material  whether  the  plaintiff  knew  of  the  circum- 
stances of  the  wife's  separation  from  her  husband  at  the  time 
of  their  occurrence.  None  of  the  authorities  cited  for  the 
defense  sustain  the  position  that  the  right  to  furnish  supplies 
to  a  wife  is  limited  to  those  persons  who  have  knowledge  of 
the  affair  at  the  time.  If  a  husband  expels  his  wife  from 
home,  and  the  fault  is  solely  his  own,  she  carries  his  credit 
with  her  to  any  person  to  whom  she  may  see  fit  to  apply.  The 
authorities  show  that  one  who  gives  credit  takes  the  risk  of 
establishing  a  case  against  the  husband,  and  that  the  burden 
is  on  him  to  prove  his  case.  But  if  at  the  time  he  gives  the 
credit  he  has  such  information  as  induces  him  to  take  the 
risk,  it  is  enough. 

And  if  the  defendant  caused  his  wife  to  be  misled  into  a 
belief  of  his  death,  and  of  her  right  to  marry  Caffrae,  he  is 
estopped  from  taking  advantage  of  her  conduct.  The  instruc- 
tions are  carefully  guarded,  and  are  sustained  by  several  of 
the  authorities  cited.  The  general  doctrine  is  well  stated  in 
Piekard  v.  Sears^  6  Ad.  &  El.  469:  ^^  Where  one  by  his  words 
or  conduct  willfiilly  causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  be- 
lief BO  as  to  alter  his  own  previous  position,  the  former  is 
concluded  finom  averring  against  the  latter  a  different  state 
of  things,  as  existing  at  the  same  time."  See  also  Dewey  v. 
Fiddj  4  Met  881  [88  Am.  Dec.  876]. 

An  objection  was  taken  in  the  argument  that  the  plaintiff 
cannot  recover  for  money  furnished  to  the  wife.  It  appears 
by  the  deposition  of  the  plaintiff  that  a  part  of  his  olaim  is 
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for  money  ftunished  to  the  wife  as  she  was  about  to  sail  for 
America;  but  whether  the  verdict  includes  this  money  does 
not  appear.  The  verdict  is  for  a  much  less  sum  than  that 
claimed  in  the  writ.  No  instructions  were  given  on  this  point, 
and  none  were  asked  for;  and  therefore  it  does  not  properly 
come  before  this  court.  There  are  many  cases  where  the  rule 
would  be  very  harsh,  as  stated  in  Earte  v.  PeaU^  1  Salk.  387, 
namely,  that  a  party  cannot  recover  for  money  furnished  to  a 
married  woman  living  separate  from,  her  husband  on  aocoont 
of  his  £Etult,  although  it  was  to  lay  out  for  neoessaries;  but  it 
is  not  necessary  to  decide  the  question  here. 
Exceptions  overruled. 

Husbjjtd's  Dutt  to  SupitiBT  Wnrs:  Nararom  t.  Bogen,  73  Am.  Dm.  U^ 
and  note  cittsg  prior  caaas  326.  The  principal  oaae  dtad  to  fba  point  that  a 
penon  dealing  with  a  married  woman  liring  aeparate  from  her  hnabaad  doai 
■o  at  hia  own  peril,  the  preaomption  of  law  being  the  hnaband  ia  not  liaUib 
and  the  circomatanoea  fixing  hia  liability  mnat  be  ahown  by  the  party  aeakiif 
to  charge  him:  Han  ▼.  OSmom^  82  Ohio  St.  8& 


Fbssenden  V.  Wjlley. 

[2  ALunr,  67.] 

DmooBABOB  uiTDXB  IirsoLvxHT  Laws  OF  M  AJWiOHuaiTi  D  Ko  Bab  t»  aa 
action  npon  a  pramiaMxry  note  given  in  each  oommflowealth,  payable  at 
no  partionlar  plaoe,  bat  indorsed  to  a  oitiaen  of  another  atate  before  tht 
eonmienoement  of  the  proceedinga  in  inaolyem^,  althon^  not  indoraad 
nntU  after  it  became  doe. 

Action  by  a  citizen  of  Maine  upon  three  promissory  notes, 
payable  to  the  order  of  Covell,  Steele,  &  Co.,  and  by  them  in* 
dorsed.  The  defendants,  makers  of  the  notes,  were  residents 
of  Massachusetts.  The  notes  were  dated  and  payable  respect- 
ively as  follows:  the  first,  October  1,  1853,  payable  in  siztj 
days;  the  second,  October  8, 1853,  payable  in  six  months;  the 
third,  October  15, 1853,  payable  in  sixty  days.  Of  the  firm  of 
Covell,  Steele,  &  Co.,  Covell  lived  in  Maine,  and  the  other 
members  of  the  firm  resided  in  Massachusetts,  their  place  of 
business  being  in  Maine.  This  firm  on  January  1,  1854,  sold 
and  delivered  the  notes  to  W.  P.  Oreenough,  the  first  one  only 
having  been  indorsed  by  them.  In  April,  1856,  Greenough 
sold  and  delivered  them  to  the  plaintiff,  indorsing  the  name 
of  the  firm  of  Covell,  Steele,  &  Co.  on  the  two  which  had  not 
been  indorsed,  he  having  authority  so  to  do.    Pioceedingii  iv 
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Insolyency  were  instituted  by  the  defendants  in  June,  1856,  and 
in  January,  1857,  they  received  their  discharge.  Upon  the 
agreed  facts  as  above,  judgment  went  for  the  plaintiff.  Do* 
fendants  appealed. 

J.  F,  Picheringy  for  the  defendants. 
A.  O,  Burkej  for  the  plaintiff. 

By  Court,  Dewey,  J.  Had  these  promissory  notes  been 
made  payable  to  the  order  of  Hiram  Covell  alone,  he  being  a 
citizen  of  Maine,  we  suppose  no  question  could  have  been 
made  as  to  the  right  of  the  plaintiff  to  recover  in  this  action, 
notwithstanding  the  proceedings  in  insolvency  and  the  dis- 
charge granted  to  the  defendants.  It  would  have  been  the 
fEimiliar  case  of  a  contract  to  pay  money  to  a  citizen  of  an- 
other state,  and  which  has  been  so  often  held  not  to  be  affected 
by  a  discharge  of  the  debtor  under  the  insolvent  law  of  Mas- 
sachusetts: Savoy e  v.  Marshy  10  Met.  594  [43  Am.  Dec.  451]; 
Dinsmore  v.  Bradley,  5  Gray,  487. 

These  notes  were  not  made  payable  at  any  particular  place, 
and  were  therefore,  in  contemplation  of  law,  payable  to  the 
holder  at  his  place  of  residence.  We  do  not  think  that  the 
omission  by  Covell,  Steele,  &  Co.  to  make  a  formal  indorse- 
ment of  the  last  two  of  the  notes  to  Greenough,  at  the  time 
of  the  sale  and  delivery  to  him,  varies  the  case;  because  the 
subsequent  indorsement,  if  made  in  pursuance  of  authority  to 
that  effect,  given  at  the  time  of  the  sale,  would  confer  thf 
vame  rights  upon  the  holder  as  if  the  same  had  been  made 
previously:  Ranger  r.  Cary,  1  Met.  377, 

With  regard  to  the  other  note,  we  perceive  nothing  to  dis- 
tinguish it  from  the  well-settled  cases  of  a  note  payable  to 
order  and  indorsed  to  a  citizen  of  another  state,  to  whom  it 
then  becomes  payable,  and  is  thereby  protected  from  the  effect 
of  a  subsequent  discharge  of  the  maker  under  the  insolvent 
laws  of  Massachusetts.  The  difference  between  the  third  note 
and  the  others  arises  from  the  fact  that  the  latter  did  not  be- 
come the  property  of  W.  P.  Greenough  until  after  they  had 
become  due  and  payable.  One  of  them  was,  however,  in- 
dorsed by  the  payees  before  due,  though  not  sold  to  Greenough 
until  thirty  days  after  it  became  due,  and  the  other  was  not 
indorsed  or  sold  until  it  was  overdue  fifteen  days. 

We  are  not  aware  that  these  facts  affect  the  character  of 
these  notes,  as  to  their  being  exempted  from  the  effect  of  a 
discharge  under  the  insolvent  laws  of  this  commonwealth. 
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The  oases  that  have  arisen  have  usually  been  those  of  notes 
transferred  to  a  citizen  of  another  state  before  due.  Bat  we> 
do  not  perceive  any  sufficient  ground  for  taking  a  distinction 
in  the  present  case  on  that  account  The  period  elapsing  wa» 
at  most  thirty  days  only.  It  is  true  that  this  would  let  in  all 
equitable  defenses  of  payment,  set-off,  and  the  like,  founded 
upon  facts  taking  place  before  the  transfer.  But  the  present 
defense  is  not  of  that  character:  Ildey  ▼.  Merriamj  7  Gush. 
242  [64  Am.  Dec.  721].  These  notes  were  made  payable  to 
order,  and  of  course  transferable  after  due  as  well  as  before; 
and  if  not  paid,  and  no  equitable  defense  exists  in  respect  to 
them,  may  be  enforced  in  the  name  and  for  the  benefit  of  an 
indorsee.  There  is  nothing  in  the  case  to  show  that  this  trans- 
fer was  made  to  Greeuough  to  avoid  the  effect  of  an  antici* 
pated  discharge  of  the  maker  under  the  insolvent  law.  But 
the  contrary  may  reasonably  be  inferred  fcom.  the  fact  that  the 
transfer  to  Greenough  was  on  the  first  of  January,  1854,  and 
the  defendants  did  not  become  the  subjects  of  proceedings  in 
insolvency  until  June  1856,  a  period  of  more  than  two  years 
subsequent  to  the  transfer. 

These  notes  having  been  thus  in  the  hands  of  Greenough 
from  the  first  of  January,  1854,  were,  in  April,  1856,  transferred 
to  the  plaintiff,  who  succeeded  to  the  rights  of  Greenough* 
This  transfer  to  the  plaintiff  was  also  previous  to  the  instita* 
tion  of  proceedings  in  insolvency  by  the  defendants. 

Upon  these  facts,  we  are  of  opinion  that  it  must  be  held  that 
these  notes  constitute  a  contract  with  a  citizen  of  another  state^ 
creating  a  debt  due  to  him,  and  one  not  to  be  affected  by  the 
discharge  of  the  defendants  under  the  insolvent  laws  of  Maasar 
chusetts. 

2.  A  further  ground  relied  upon  by  the  plaintiff  is  that  thia 
discharge  would  furnish  no  defense,  even  if  Covell,  Steele, 
A  Co.  were  the  plaintiffis  in  this  action;  because  Covell,  one  of 
the  members  of  that  firm,  was  then,  and  has  ever  since  been^ 
a  resident  and  citizen  of  the  state  of  Maine,  and  under  our 
decisions,  a  note  given  to  a  citizen  of  Maine  would  not  be 
affected  by  a  discharge  of  the  maker  in  insolvency  in  this  statei 
The  case  is  complicated  by  the  fact  that  the  other  parties  ai^ 
citizens  of  Massachusetts.  But  to  give  effect  to  the  discharge^ 
we  should,  in  that  case,  directly  affect  a  contract  to  which  a 
citizen  of  Maine  is  a  party,  being  one  of  several  persons  j<dntlj 
interested.  The  inquiry  would  be  whether  in  such  case  the 
maker  of  the  note  would  have  a  right  to  set  up  the  discharge^ 
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when  it  might  thus  affect  a  dtisen  of  another  state.    Ab  we 
think  this  defense  of  a  discharge  is  sufficiently  answered  by 
the  other  view  we  have  taken  of  the  case,  it  is  nnnecessazy  to 
express  any  opinion  upon  this  second  point 
Judgment  for  the  plaintiff. 

What  Dixaiiimi  mat  bb  DiaaHABaBD  wdse  Sxasb  Ihboiltbbt  Lawbs 
See  note  to  Norkm  t.  Cookf  23  Am.  Dea  847  et  aeq.,  diaooadng  the  point 
decided  in  the  principal  caaa^  ••  weU  ••  other  qneetiona  under  this  head;  and 
eee  HolUMer  r.  AlAoit,  64  Id.  842;  and  oaeea  dted  in  note  840. 

Thb  FsnciPAL  OAn  is  orsd  in  Cfuermej^  r.  Weed,  190  Mass.  fi03;  to  the 
point  that  a  diioharge  in  inadrency  ia  not  a  bar  to  an  aodon  on  a  oontnot  by 
«  eitiaan  of  another  state,  and  it  is  there  held  that  the  role  is  applicable  in  a 
eait  by  snoh  non-resident|  though  the  contract  had  been  made  between  the 
defendant  and  one  who  was  plaintiff's  agent,  bat  who  at  the  time  of  the  oon- 
tract  did  not  disclnee  his  agency,  both  being  residents.  Tlie  principal  case  is 
•Imi  mt^bk  Brighton  M<»rlaetBcuikr.Merkk  11  Mich.  413,  to  the  point  that 
for  all  purposes  within  the  roles  applicable  to  insolvent  discharges,  as  affect- 
ing nai-resident%  the  ri^^ts  of  an  indorsee  are  the  same  as  if  he  had  been 
named  as  payee  in  the  note.  If  the  discharge  would  not  have  aflboted  his 
ejgfata  as  a  noa-feaident  in  the  one  caaa^  it  will  not  in  the  other. 


InO&ES   V.    DiOEIKSON. 

12  ALLBR,  TLJ 

AmfDORmAToa  aw  Lmn  wnj.  bb  Hxlb  to  ratb  Bbtbbsd  abb  Takbb 
Poanmoif  of  FBunaBU,  and  will  be  personally  liable  to  the  lessor  for 
the  rent  thereof  until  his  estate  therein  is  terminated  by  a  notice  te 
qpit,  to  the  extent  of  the  real  valae  of  the  prenuaes,  where  he  fails  to  quit 
and  snrrender  the  demised  premises  immediately  after  his  appointment, 
cr  npOQ  notice  to  quit,  vntU  a  judgment  for  the  possession  thereof  has 
been  obtained  againat  him;  bat,  instead,  keeps  the  property  of  his  intes* 
tate  there  for  several  weeks,  seUs  it  by  anotion  npon  the  premises,  and 
daima  of  an  onder-tenant  of  part  of  the  premisea  rent  which  aocroed  after 
intestate's  death. 


AcnoH  on  contract.    The  opinion  states  the  tBydts. 
O.  Bancroftj  for  the  defendant 
C.  A.  WeleJi,  for  the  plaintiff. 

By  Court,  Bigslow,  C.  J.  The  rule  of  law  is  well  settled 
that  an  executor  or  administrator  of  a  lessee  is  liable  for  rent 
of  demised  premises  only  to  the  extent  of  the  assets  in  his 
handsy  and  cannot  be  held  personally  therefor,  unless  he  enters 
«nd  holds  possession  of  the  estate  after  the  death  of  the  lessee. 
In  the  latter  case,  he  is  chargeable  as  assignee,  in  respect  of 
•the  perception  of  the  profits,  and  liable  for  the  rent  be  bonis 
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proprii$.  Inasmuch  as  in  law  the  profits  of  an  estate  under  a 
demise  are  deemed  to  be  appropriated  to  the  lessor,  if  an  ex- 
ecutor or  administrator  enters  during  a  current  quarter,  and' 
takes  the  profits  fix>m  an  under-tenant  or  otherwise,  the  rent 
becomes  his  personal  debt,  and  he  is  liable  for  the  rent  for  that 
quarter,  to  the  extent  of  the  value  of  the  premises,  although  it 
commenced  before  the  death  of  the  lessee:  Bailiffs  etc.  oflps^ 
wieh  V.  Martin^  Cro.  Jaa  411;  Jevenay.  Harridge^  1  Saund.  1; 
Dean  of  Bristol  v.  Qw/se,  Id.  Ill;  BuchUy  v.  Krh,  1  Salk.  817; 
WcIUuKm  y.  HakewiUj  8  Man.  &  Q.  297,  320. 

The  application  of  these  well-established  principles  is  deci- 
siye  of  the  liability  of  the  defendant  in  this  action.  On  the 
£Eusts  agreed,  there  can  be  no  doubt  that  he  has  made  himself 
liable  to  be  charged  personally,  as  assignee  of  the  lease.  He 
did  not  quit  and  surrender  the  premises  immediately  after  his 
appointment;  he  continued  in  their  occupation,  and  kept  the 
property  of  the  intestate  there  for  several  weeks,  and  sold  it  at 
auction  on  the  premises  in  the  month  of  January;  he  claimed 
to  recover  rent  of  the  xmder-tenant  of  his  intestate  for  four 
months  preceding  the  first  of  February,  and  did  not  deliver  up 
the  premises  to  the  plaintifif  until  after  a  judgment  against 
him,  as  holding  the  premises  without  right,  after  the  deter- 
mination of  his  tenancy,  as  assignee  of  the  lease,  by  a  notice 
to  quit  for  non-payment  of  rent.  Upon  these  facts,  it  cannot 
be  contended  that  the  defendant  did  not  enter  and  take  poe> 
session  of  the  demised  premises,  and  hold  and  enjoy  the  same 
BO  as  to  render  himself  liable  to  be  charged  personally  as  as- 
signee of  the  lease. 

As  has  been  already  stated,  the  defendant  is  liable  to  some 
extent  for  rent  during  the  quarter  which  had  not  expired  at 
the  time  of  the  death  of  the  lessor.  He  is  also  chargeable  until 
his  estate  was  determined  by  the  notice  to  quit.  After  that) 
he  held  the  premises  as  tenant  by  sufferance,  and  is  not  charge- 
able for  rent  as  assignee  of  the  lease.  But  he  is  not  absolutely 
liable  for  the  amount  of  the  whole  rent  reserved  by  the  lease, 
but  only  to  the  extent  of  the  value  or  real  worth  of  the  use  of 
the  premises.  As  he  is  made  responsible  personally  solely  by 
virtue  of  his  entry  and  possession,  and  not  in  the  covenants  of 
his  intestate  contained  in  the  lease,  the  law  holds  him  for  so 
much  of  the  rent  only  as  the  premises  are  actually  worth. 
Ptima  facie  J  the  rent  reserved  by  the  lease  is  evidence  of  the 
value  of  the  premises,  and  of  the  extent  of  the  liability  of  the 
administrator,  but  it  is  open  to  him  to  show  that  the  estate, 
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during  the  time  for  which  he  is  liable,  was  of  less  yalne,  and 
fivr  that  amount  only  can  he  be  charged  in  this  action:  Rubery 
▼.  Stevens,  4  Bam.  A  Adol.  241;  Hwmidge  ▼.  IFibon,  11  Ad.  A 
EI.  645;  Hapufood  ▼.  Whaley,  6  Com.  B.  749.  If  the  parties 
cannot  agree  on  the  sam  for  which  judgment  is  to  be  entered, 
the  case  must  go  to  an  assessor  to  ascertain  the  amount,  and 
an  the  coming  in  of  his  report,  the  entiy  will  be  judgment  for 
the  plaintiff. 


Action  loa  XJtm  Am>  Ooodfaxbov,  wmmk  Ijm:  8m  note  to  F^^gemid  >. 
Bmbe^  46  Am.  Deo.  289,  29a 

Ths  TKacsFAL  OABB  n  CRSD  in  Dttme  t.  CaldweB^  127  Mim.  247»  to  tho 
point  that  a  reoorery  against  tlia  adminiatrator  of  a  leasee  for  the  Talne  of  his 
own  use  and  oooopation  will  not»  beyond  the  aatiifaetion  so  reoetred,  afleet 
tiio  ri^ts  and  remedies  of  the  Iwois  npcQ  the  eovenants  of  the  lease. 


RiOHABDSON   V.   GiTY   OF   GaMBBIDGE. 

tS  ALLBR,  lis.] 

Deed  of  Mobtoaoi  Cbmnnmro  All  Lakd^  and  Right  and  CLAm  to 
Lain^  which  the  grantor  has  in  the  town  of  Gkmbridgep  does  not  include 
land  therein  to  which  he  has  only  a  possibility  of  a  reversionf  on  the  non- 
perfonnance  of  a  condition  sabeeqnent. 

FmMmmrnos  is  that  Non  Ssourkd  bt  Mobtoaob  aw  Real  Bstatb  was 
Paid  according  to  its  terms,  and  the  estate  of  the  mortgagee  is  defeated 
thereby,  if  there  \»  no  evidence  of  the  time  of  payment,  but  the  note  is 
found  among  the  mortgagor's  papers  after  his  death;  sad  if,  after  the 
death  of  both  the  mortgsgor  and  martgsgeOp  the  heirs  of  the  mortgagor 
bring  a  suit  against  the  heirs  of  the  mortgagee  to  redeem  the  mortgage, 
being  in  ignorance  of  the  facts,  the  fact  that  npon  finding  the  note  a  set- 
tlement is  made  by  which  the  note  is  given  np  to  the  latter  wiU  not  have 
the  effect  of  reviving  the  mortgage. 

pBXznonB  Di  Paktition  pRoossDiiias  Alubodio  that  a  certain  share  of 
the  premises  is  owned  by  persons  therein  deecribed,  who  in  fact  are  not 
the  owners  thereof,  is  not  prevented  thereby  from  snbseqnently  purchas- 
ing such  share  from  the  true  owner,  and  making  a  valid  conveyance 
thereof,  though  the  partition  be  made  in  aooordanoe  with  the  allegations 
of  his  petition. 

Petitiom  for  partition  of  land.   The  opinion  statea  the  facts. 
W.  L,  Burt,  for  the  petitioners. 
/.  C  Dodge,  for  the  respondents. 

By  Coort^  Chapman,  J.  the  lot  described  in  the  petition  is 
known  as  the  meeting-hoase  lot.  It  is  about  seventeen  rods 
In  length^  and  eight  rods  in  breadth,  and  is  bounded  by  sev- 
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«ral  streets  in  Cambridge.  The  petitioners  are  the  heirs  of 
Newell  Benty  late  of  Cambridge,  deceased,  and  claim  under  a 
mortgage  deed  made  to  him  by  Bofos  Davenport,  dated  No- 
vember 1, 1827,  which  they  say  includes  this  lot  The  oondi* 
tion  of  the  mortgage  is,  that  if  the  grantor,  his  heirs,  etc.,  shall 
pay  to  the  grantee,  his  heirs,  etc.,  a  note  of  six  thousand  doU 
lars  on  demand  with  interest,  the  deed  and  note  shall  both  be 
void.  The  property  mortgaged  includes  many  particulars. 
The  deed  describes  a  great  number  of  tracts  of  land  by  refei^ 
ence  to  other  deeds.  It  also  includes  all  the  grantor's  pews  in 
the  meeting-house  then  standing  on  the  lot,  which  are  desig- 
nated by  their  numbers.  If  the  meeting-house  lot  is  included 
in  the  mortgage,  it  is  by  the  following  clause: 

''And  I,  the  said  Bufus  Davenport,  do  hereby  give,  grant, 
sell,  and  convey  unto  the  said  Newell  Bent,  his  heirs  and 
assigns,  all  (except  as  hereinafter  excepted)  of  the  land,  and 
right  and  claim  to  land,  which  I,  the  said  Bufus,  now  have  in 
the  towns  of  Cambridge  and  Gharlestown,'  in  the  said  county 
of  Middlesex,  and  of  the  pews,  and  right  and  claim  to  pewsy 
in  the  said  Cambridgeport  meeting-house,  including  all  right 
to  redeem  such  land  and  pews,  and  all  privileges  and  apor* 
tenances  thereunto  belonging,  whether  the  same  be  or  be  nol 
included  in  the  deeds  and  numbers  of  pews  referred  to  or  de* 
scribed  in  this  deed.  The  premises  being  subject  to  a  number 
of  previous  mortgages,  I,  the  said  Bufus,  make  no  warranty 
hereby  against  incumbrances  on  the  premises." 

The  first  question  to  be  considered  is  whether  this  clauae  in* 
eludes  the  meeting-house  lot. 

The  title  to  the  lot  was  then  in  the  Cambridgeport  pariah* 
under  a  deed  from  the  Cambridgeport  Meeting-house  Corpora- 
tion, dated  February  18,  1809.  The  grantors  held  it  under 
the  deed  of  Bufus  Davenport  to  Boyal  Makepeace  and  four 
other  persons,  dated  April  26,  1806.  These  parties  held  it  nn« 
der  a  deed  from  Andrew  Boardman  and  others,  dated  April 
15,  1806.  Boardman's  deed  recites  that  whereas  he  had  pre- 
viously  sold  certain  lands  to  Davenport,  and  certain  other  landa 
to  Makepeace,  and  had  covenanted  with  them  that  he  ivould 
'ay  out  a  square  or  piece  of  land  for  a  meeting-house  lot,  he 
therefore  conveys  this  lot  to  these  grantees,  their  heira  and 
assigns,  to  hold  in  certain  proportions  in  common,  with 
ranty.  The  deed  of  Davenport,  Makepeace,  and  their 
ciates  is  in  consideration  of  friendship  and  good-will  to  the 
Cambridgeport  Meeting-house  Corporation,  and  oonvejB  the  lot 
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to  the  oorporataozi,  its  snccesson  and  ascdgns,  ''on  the  conditiona 
And  for  ihe  purposes  hereafter  mentioned,  and  no  other.  The 
aaid  corporation  shall  have  a  right  to  keep  and  continue  a  meet- 
ing-hooae  thereon,  where  the  one  now  building  stands,"  etc.  As- 
naming  that  this  conveyance  was  conditional,  it  was  on  a 
condition  subsequent;  and  when  the  condition  should  be 
fandLen,  it  would  give  the  grantors  a  right  of  entry  for  the 
breach.  At  the  time  of  Davenport's  mortgage  to  Bent,  the 
condition  had  not  been  broken.  The  grantees  of  the  corpora- 
tion had  a  meeting-house  upon  it,  which  was  the  same  house 
that  contained  the  pews  mentioned  in  the  mortgage.  The  house 
remained,  and  was  used  for  religious  worship  till  1833.  The 
interest  which  Davenport  then  had  in  the  lot  was  a  mere  pos- 
aibility  of  reversion,  as  to  his  individual  share.  If  any  of  th^ 
words  of  the  clause  above  cited  include  this  interest,  they  are 
the  following:  ''  All  the  right  and  claim  to  land  which  I,  the 
said  Rufiis,  now  have  in  the  towns  of  Cambridge  and  Charles- 
town."  The  following  words  of  the  clause,  viz.,  '*  including  all 
fight  to  redeem  such  land  and  pews,"  refer  to  such  land  and 
pews  as  were  covered  by  mortgages,  and  this  lot  was  not  in 
that  situation.  At  that  time  he  had  no  right  or  claim  to  this 
land;  and  it  was  not  certain  that  he  ever  would  have  any. 
Therefore  the  words, ''  all  the  right  and  claim  to  land  which  I 
now  have,"  do  not  include  this  land  by  their  fair  and  natural 
import  They  have  a  more  limited  meaning  than  the  usual 
phrase  which  is  adopted  for  the  purpose  of  conveying  all  rights 
cf  every  description,  namely, ''  aU  my  right,  title,  and  interest 
in  and  to,"  etc.  As  this  was  a  mortgage,  the  object  of  which 
was  to  secure  a  note  payable  on  demand,  there  is  less  reason 
for  giving  the  words  an  enlarged  construction  than  if  it  had 
been  an  absolute  deed,  the  apparent  object  of  which  was  to 
transfer  all  his  interest  in  any  and  all  real  estate  situated  in 
the  towns  named.  Regarding,  then,  the  words  of  the  mort- 
gage as  not  broad  enough  to  convey  a  possibility  of  a  future 
Tight  of  entry  finr  forfeiture,  the  petition  must  fedl  on  this 
groond. 

But  if  the  mortgage  had  included  this  lot,  there  is  another 
&ot  which  is  fatal  to  the  petitioners'  claim.  It  does  not  ap- 
pear when  or  how  the  note  was  paid;  but  after  the  death  of 
the  mortgagor,  it  was  found  among  his  papers.  The  presump- 
tion arising  out  of  this  fact  is  that  it  was  paid  according  to  its 
terms;  that  is,  that  it  was  paid  when  demanded.    If  it  was  so 

paid,  the  estate  of  the  mortgagee  thereupon  expired  by  its  own 
▲x.  dml  yok  T.gviT. 
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termB,  and  the  mortgagor  was  in  of  his  old  estate.    No  rel< 
of  the  mortgage  was  necessary,  and  no  equity  of  redemption 
existed:  Holman  v.  BaUeyj  8  Met.  65. 

It  appears  that  after  the  decease  of  Davenport  and  Bent  a 
suit  was  brought  by  the  heirs  of  Davenport  against  the  heirs 
of  Bent  to  redeem;  but  upon  the  note  being  found  among  the 
papers  of  Davenport,  a  settlement  was  made  by  which  the 
heirs  of  Bent  were  to  take  all  the  mortgaged  property,  except 
the  meeting-house  lot,  and  pay  the  heirs  of  Davenport  the  sum 
of  six  thousand  dollars.  Newell  Bent  the  younger,  and  Joeepb 
Porter  and  wife  (the  wife  being  a  sister  of  Bent  the  younger), 
made  a  quitclaim  of  the  meeting-house  lot  to  Henry  Daven 
port,  the  son  of  Rufus,  dated  February  23,  1844.  A  release  bj 
the  minor  heirs  of  Bent  was  talked  of,  but  it  was  not  consid- 
ered necessary.  Davenport's  heirs  released  the  other  lands  to 
Bent's  heirs,  and  to  strengthen  the  title,  or  to  revive  a  tUla 
under  the  mortgage,  the  six-thousand-doUar  note  was  given  to 
Bent's  heirs.  As  it  was  a  part  of  the  agreement  that  Bent's 
heirs  should  not  have  the  meeting-house  lot,  the  petitioners 
are  without  equity.  Nor  would  they  gain  any  legal  title  bj 
virtue  of  the  return  of  the  note  to  them.  This  act  would  not 
revive  the  mortgage,  which  had  been  extinguished  in  the  li£^ 
time  of  the  mortgagor. 

The  petitioners  also  claim  under  a  deed  from  John  Tarbell^ 
a  deputy  sheriff,  by  which,  in  January,  1828,  he  conveyed  to 
Newell  Bent  all  Davenport's  right  in  equity  of  redeeming  the 
real  estate  described  in  the  mortgage  above  referred  to;  but  of 
this  they  cannot  avail  themselves:  1.  Because  it  did  not  in- 
clude the  meeting-house  lot;  and  2.  Because  there  does  not 
appear  to  have  been  any  existing  equity  of  redemption  when 
the  deed  was  made.  And  if  there  was  such  an  equity  existing 
at  the  time.  Bent  suffered  the  mortgage  to  be  discharged  bj 
giving  up  the  note,  and  did  not  in  his  life-time  assert  any 
right  to  such  equity.  There  is  no  occasion,  therefore,  to  con- 
sider the  objections  to  the  sale  of  Tarbell  on  account  of  formal 
defects. 

The  proceedings  upon  the  petition  for  partition  in  1837  did 
not  bind  the  heirs  of  Davenport,  because  they  were  not  partiee, 
and  had  no  opportunity  to  become  parties.  Fisk  and  Rice 
were  the  petitioners,  and  Mason  and  the  heirs  of  Newell  Bent 
were  the  respondents.  And  though  the  judgment  was  conclu- 
■ive  as  to  all  the  then  existing  rights  of  the  parties,  by  the 
revised  statutes,  chapter  103,  section  88,  yet  it  did  not 
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M  a  warranty  upon  rights  to  be  acquired  afterwards.  The 
langnage  of  the  statute  refers  only  to  the  present  rights  of  par- 
ties as  being  concluded.  If  there  were  better  titles  outstanding 
in  third  persons,  they  were  unaffected  by  the  proceedings.  The 
arrangement  was  afterwards  made  by  which  the  heirs  of 
Davenport  were  to  give  up  the  six-thousand-doUar  note  to  the 
heirs  of  Bent,  and  execute  the  quitclaim  deed  of  all  the  mort- 
gaged property  except  the  meeting-house  lot.  This  quitclaim 
is  dated  December  9,  1843,  and  the  quitclaim  of  Bent  the 
younger  and  Porter  and  wife  to  the  meeting-house  lot  is  dated 
February  23, 1844.  Since  that  arrangement  was  made,  there 
has  been  no  adverse  possession  of  the  meeting-house  lot  by 
any  of  Bent's  heirs;  and  the  title  of  Davenport's  heirs  might 
well  be  conveyed  to  Fisk,  and  by  him  to  the  respondents. 
Thus  it  appears  that  the  petitioners  have  not  acquired  title  by 
estoppel  or  by  adverse  possession.  They  have  therefore  failed 
Id  establish  any  title  to  any  portion  of  the  premises. 
Judgment  for  respondents. 


Thb  prdicipal  0A8B  IS  cmD  in  MerriU  v.  ChoMtt  3  Allen,  339,  to  the  point 
that  by  tbo  performance  of  the  condition  of  a  mortgage,  the  title  of  the  mort- 
gagee ia  defeated,  and  the  mortgagor  ia  in  his  former  estate;  and  in  MerriU 
T.  Hanii^  102  Mass.  328,  to  the  point  that  the  assignment  of  a  mere  mort- 
gage title  oanaot  have  the  effect  of  an  absdate  alienation  in  fee  to  ooBToy  ov 
•rtmgniah  the  right  of  entry  for  breach  of  that  conditioiL 


Foley  v.  Wybth. 

ra  ALLBIt*  ISL] 

Owvia  OF  LAin>  Hamxkq  ExcATAnoir  so  hbab  to  ADJonmio  Land  of 
another  aa  to  cause  the  soil  of  the  latter  to  break  away  is  responsible 
for  aU  injury  thereby  occasioned  to  the  land,  and  also  for  the  distarbance 
of  a  right  of  way  over  the  land,  without  proof  of  carelessness,  negligence, 
or  want  of  skill  in  making  the  excavation,  but  not  for  injury  to  buildings 
iriiidi  have  been  placed  npon  the  land. 

OVS    Ct  OOCUFATIOH    OV   IiAlfD    UlfDSB    AaBUCMXNT  IN  WkITIHO    TO    PUB« 

CHASI,  where  such  agreement  contains  no  stipulation  that  he  may  have 
possession  until  the  price  is  paid,  is  a  mere  tenant  at  will,  and  cannot 
maintain  an  action  for  injury  to  the  reversion,  although  he  subsequently 
becomes  the  owner  of  the  land  in  fee. 
br  AonoH  vob  Ihjubt  to  Pijlintitv'b  Lakd  vbom  ExoAVATioir  by  de- 
fendant on  his  adjoining  land,  whereby  plaintiff's  soil  has  broken  away 
and  fallen,  the  fact  that  the  injury  would  not  have  occurred  but  for  the 
of  panoos  other  than  the  plaintiff  in  erecting  hnildingi  npon  thaif 
lusdp  Is  no  dstaissk 
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Action  fiur  damages.    The  opinion  states  the  &cts. 
H.  F,  Smithy  for  the  defendant. 
S,  Dean^  for  the  plaintiff. 

B7  Court,  Merrick,  J.  The  dechiration  alleges  that  the 
plaintiff  was  seised  and  possessed  of  the  parcel  of  land  described 
therein,  together  with  a  right  of  way  in  common  with  other 
persons;  in  two  passage-ways  adjoining  and  appurtenant 
thereto;  and  that  the  defendant  dug  a  large  and  deep  pit  in 
her  own  land,  whereby  a  considerable  portion  of  his  land  caved 
in  and  was  removed,  and  the  said  passage-ways  were  made 
useless  and  impassable.  And  from  the  statement  of  facta 
reported,  it  appears  that  the  plaintiff  had  contracted  in  writ- 
ing to  purchase  the  premises  for  a  valuable  consideration  to 
be  subsequently  paid,  and  that  in  the  mean  time  he  was  in  the 
possession  and  occupation  of  the  premises  by  the  license  of 
Erastus  Hutchinson,  the  owner  with  whom  the  contract  of  sale 
was  made.  Proof  of  the  alleged  excavation  and  injury  to  hia 
land  and  passage-ways  having  been  adduced  by  the  plaintiff, 
the  presiding  judge  ruled  that  this  was  sufficient  to  entitle  him 
to  maintain  his  action,  and  that  for  this  purpose  it  was  not 
incumbent  on  him  to  show  also  that  the  excavation  was  made 
by  the  defendant  in  a  careless,  negligent,  and  unskillfal 
manner. 

This  ruling  was  correct.  If  the  owner  of  land  makes  an 
excavation  in  it  so  near  to  the  adjoining  land  of  another  pro- 
prietor that  the  soil  of  the  latter  breaks  away  and  falls  into 
the  pit,  he  is  responsible  for  all  the  damage  thereby  occa- 
sioned. Few  principles  of  the  law  can  be  traced  to  an  earlier 
or  to  a  more  constant  recognition,  through  a  long  series  of 
uniform  and  consistent  decisions,  than  this.  It  is  distinctly 
stated  in  2  Boll.  Abr.  564.  In  Oale  &  Whatley  on  Easements, 
215,  it  is  said  that  ^*  the  right  to  support  from  the  adjoin- 
ing soil  may  be  claimed  either  in  respect  of  the  land  in  its 
natural  state,  or  land  subjected  to  artificial  pressure  by  means 
of  buildings  or  otherwise."  In  the  former  case,  the  right  if 
not  an  easement,  but  is  a  right  of  property  as  beiog  neces- 
sarily and  naturally  attached  to  the  soil:  Id.  216.  And  in 
the  recent  5ase  of  Humphries  v.  Brogden^  12  Ad.  &  EL,  N.  S., 
739,  where  the  law  upon  the  subject  appears  to  have  been 
fully  and  carefully  investigated  and  considered,  it  is  aflSrmed 
that  the  right  to  lateral  support  from  the  adjoining  soil  is  not 
like  the  support  of  one  building  upon  another,  supposed  to  be 
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gained  by  grant,  but  is  a  right  of  property  which  passes  with 
the  soil,  so  that  if  the  owner  of  two  adjoining  closes  conveys 
away  one  of  them,  the  alienee,  without  any  grant  for  that 
porpose,  is  entitled  to  the  support  of  the  other  close  the  very 
instant  when  the  conveyance  is  executed.  "And  this  doc- 
trine," said  Lord  Campbell,  C.  J.,  after  an  examination  of  the 
authorities  in  which  it  is  recognized,  and  by  which  it  is  sus- 
tained, "  stands  on  natural  justice,  and  is  essential  to  the  pro- 
tection and  enjoyment  of  property  in  the  soil."  The  same 
principle  is  asserted  by  this  court  in  the  opinion  given  by 
Parker,  C.  J.,  in  the  case  of  Thunion  v.  Haneoeky  12  Mass. 
220  [7  Am.  Dec.  67].  The  decision  in  the  case  of  Laaala  v. 
Holbrooke  4  Paige,  169  [25  Am.  Dec.  624],  is  to  the  same 
effect;  Radeliff  v.  Mayor  etc.  of  BrooHyn,  4  N.  Y.  195  [53  Am. 
Dec.  867];  Riehardion  v.  Vermont  Central  R.  fi.,  25  Vt  466  [60 
Am.  Dea  283];  Solomon  v.  Vintnert?  Co.,  4  Hurlst.  &  N.  585. 
It  is  a  necessary  consequence  from  this  principle,  that  for  any 
injury  to  his  soil  resulting  fix>m  the  removal  of  the  natural 
support  to  which  it  is  entitied,  by  means  of  excavation  on  an 
adjoining  tract,  the  owner  has  a  legal  remedy  in  an  action  at 
law  against  the  party  by  whom  the  work  has  been  done,  and 
the  mischief  thereby  occasioned.  This  does  not  depend  upon 
n^Iigence  or  unskillfuluess,  but  upon  the  violation  of  a  right 
of  property  which  has  been  invaded  and  disturbed.  This  un- 
qualified rule  is  limited  to  injuries  caused  to  the  land  itself, 
and  does  not  afford  relief  for  damages  by  the  same  means 
to  artificial  structures.  For  an  injury  to  buildings,  which  is 
unavoidably  incident  to  the  depression  or  slide  of  the  soil  on 
which  they  stand,  caused  by  the  excavation  of  a  pit  on  ad- 
joining land,  an  action  can  only  be  maintained  when  a  want 
of  due  care,  or  skill,  or  positive  negligence  has  contributed  to 
produce  it. 

The  jury  were  therefore  correctiy  advised  that  if  the  defend- 
ant, by  excavations  in  her  own  land,  and  by  carrying  away 
large  quantities  of  earth  and  clay  therefrom,  caused  the  adjoin- 
ing land  to  fall  and  sink  into  the  pit  which  she  had  dug,  she 
was  liable  for  the  injury  done  to  the  soil  of  the  plaintiff;  and 
that  this  action  mig^t  be  maintained  to  recover  damages  for 
the  interruption  and  disturbance  of  his  right  of  way  in  the 
passage-ways,  as  well  as  for  depriving  him  or  lessening  the 
value  of  the  use  of  the  land  to  which  they  were  appurtenant. 
Bat  it  was  erroneous^  in  the  absence  of  any  proof  of  careless- 
I,  negligflnee,  or  unskillfnlness  in  the  execution  of  the  work, 
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to  add  that  they  might  take  into  condderatioD,  as  an  elemeat 
of  damage  for  which  compensation  could  be  recovered,  the  fact 
that  the  foundation  of  his  house  had  been  made  to  crack  and 
settle. 

In  reference  to  the  question  of  damages,  the  court  also  in- 
structed the  jury  that  the  plaintiff  was  not  a  mere  tenant  at 
will,  but  was  a  tenant  under  a  written  contract,  with  a  ri^t 
to  continue  in  possession  so  long  as  there  was  no  failure  on  his 
part  to  perform  all  that  was  required  by  his  contract  with 
llutchinson.  This  instruction  cannot  be  sustained.  No  de- 
mise was  created  by  that  contract;  and  the  plaintiff  held  po8> 
session  of  the  premises  only  by  permission  of  the  owner. 
Although,  under  the  circumstances  stated,  it  was  undoubtedly 
the  intention  of  the  parties  that  he  should  remain  in  the  undis- 
turbed possession  of  the  land  unless  he  neglected  to  make  the 
stipulated  payments,  he  had  no  title  by  which  he  could  hdd 
it  against  the  owner  for  any  fixed  or  definite  length  of  time. 
He  was  therefore  a  mere  tenant  at  will:  Ootdd  v.  Thompsotij  4 
Met.  224.  And  Hutchinson,  as  the  owner  in  fee,  was  the 
proper  party  to  seek  for  a  remedy  for  injuries  to  the  reversion: 
Hastings  v.  Livermore^  7  Gray,  194.  The  rights  and  liabilities 
of  all  the  respective  parties  can  only  be  considered  in  an  action 
for  the  recovery  of  damages,  as  they  existed  at  the  time  when 
the  wrong  was  committed.  They  were  in  no  degree  affected 
by  a  subsequent  conveyance  of  the  estate. 

The  defendant  excepts  to  the  refusal  of  the  court  to  instmct 
the  jury,  in  conformity  to  his  request,  that  if  the  injury  com- 
plained of  was  in  any  degree  caused  by  or  would  not  have 
occurred  but  for  the  additional  weight  of  buildings  erected  aa 
their  land  by  persons  other  than  the  plaintiff,  he  could  not 
recover  in  this  action.  But  this  instruction  was  properly  with- 
held. Whether,  if  the  pressure  of  the  weight  of  artificial 
structures  which  the  owner  has  placed  upon  his  own  land  fior 
a  lawful  purpose  and  in  its  reasonable  use  contributes  to  cause 
a  slide  or  crumbling  away  of  his  soil  into  a  pit  excavated  in 
an  adjoining  close  by  another  proprietor,  this  will  deprive  him 
of  the  right  to  remuneration  for  the  injury  sustained,  may  be 
considered  to  be  at  least  open  to  denial.  It  may  be  deter- 
mined when  the  precise  question  arises.  It  does  not  arise 
here.  But  as  to  the  much  broader  proposition  asserted  by  the 
defendant  in  her  request,  we  think  there  is  no  room  for  doubt 
The  absolute  and  unqualified  right  of  property  which  vests  in 
the  owner  of  land  cannot  be  diminished  or  lawfully  afifocted 
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bj  the  acts  or  proceedings  of  strangers  in  the  use  and  appro- 
priation of  that  which  belongs  to  them;  and  therefore  he  who, 
in  the  ezecntion  of  an  enterprise  for  his  own  benefit,  changes 
the  natural  condition  of  the  parcel  of  territory  to  which  he 
has  title,  and  thereby  takes  away  the  lateral  support  to  which 
the  owner  of  the  adjoining  estate  is  entitled,  cannot  exonerate 
himself  fix>m  responsibility  by  showing  that  the  particular 
Injury  complained  of  would  not  have  occurred  if  other  persons 
had  never  made  alterations  in  or  improvements  upon  their 
respective  closes:  Brown  v.  RobinSy  4  Hurlst.  &  N.  186.  His 
right  of  dominion  over  his  own  land  is  not  without  some  limi- 
tations. To  make  a  justifiable  use  of  his  own,  he  must  have 
a  proper  respect  to  the  appropriation  which  has  already  been 
made  by  other  owners  of  the  surrounding  territory.  And 
therefore  when  one  undertakes  to  make  an  excavation  on  hiv 
land,  he  must  consider  how  it  will  be  likely,  in  view  of  th» 
existing  and  actual  occupation  of  others,  to  afiect  the  soil  o^ 
his  neighbor. 

For  the  reasons  stated,  it  is  apparent  that  the  verdict  canno; 
be  affirmed  for  the  sum  which  the  jury  have  foxmd  as  the 
damages  sustained;  and  accordingly  it  must  be  set  aside  and 
a  new  trial  granted. 

BiGBT  TO  Lateral  Svffobt,  and  LiAsnjrr  n  Dakaois  iob  Injust 
Gausid  bt  Excavation  in  adjaoeoit  luids:  See  Tkmrwitm  t.  Haneodt,  7  Am. 
Deo.  67,  and  ozluuistiTe  note  thereto  63-66;  Laaala  r,  Holbrook,  25  Id.  624; 
Mkkards(m  t.  Vermont  CenL  R.  R.  Co.^  60  Id.  283;  MeOmre  t.  Ortmi,  67  Id. 
4fl^  and  oeees  cited  in  the  notes.  The  principal  case  ie  dted  to  the  point  tfa*t 
the  owner  of  land  may  recover  of  the  adjoining  owner  for  damagee  cauaed  to 
the  aoil  of  the  former  by  an  ezcaTation  on  the  landa  of  the  latter,  without 
fffoof  of  negligenoe  or  want  of  skill;  bat  to  recover  for  injnry  to  the  build- 
iQg%  negligence  or  want  of  skill  in  the  excavation  so  as  to  caase  the  injnry 
■mat  be  dearly  shown:  Qume^  v.  Jona,  76  IlL  241;  Hartthom  v.  Worculer 
Cam^,  113  Mass.  114;  OOmort  v.  JhiBCott,  122  Id.  204^206,  206;  Keaikig 
r.  (JmekmaH,  38  Ohio  St.  1491 

TBhaht  at  Wuj.  ov  LAin>  hat  Sustadt  Acnov  iob  Intbhbottiov  oi 
Fassaob-wat  appnrtenant  to  the  land  occnpied  by  him:  Foie^  ▼•  Wpelk^  S 
AUbiIv  198^  dting  the  princ^al  oass^  and  arisiiig  oat  of  the  same  fMtai 
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(3  Axum,  144.1 
ivimm  or  SomiOB  Oodbt  bab  Powsb  to  Bcnra  Ain>  IsatEMam  Sm- 
TBTCB  Impotud  upon  a  ooimot»  during  tlia  mna  tennof  oonrt^  and  balof* 
thA  angauX  MnteiiM  haa  gone  into  operation^  or  any  aefcion  been  bad 
nponitb 

Habrab  oorpub.  Defendant,  after  a  plea  of  guilty  ta  an  in- 
dictment for  larceny,  was  sentenced  to  imprisonment  in  the 
house  of  correction  for  two  years,  but  before  service  or  execu- 
tion of  the  warrant,  though  after  issue  thereof,  and  on  the  same 
day  of  the  sentence,  the  court  ordered  the  execution  of  the  sen- 
tence stayed,  until  further  hearing.  On  the  next  day,  the 
prisoner  was  sent  to  the  bar,  and  the  attorney  for  the  common- 
wealth moved  for  a  revision  of  the  sentence,  against  which  the 
prisoner  protested.  After  hearing  testimony,  the  court  or- 
dered the  previous  sentence  revised,  and  that  the  defendant 
be  punished  by  imprisonment  in  the  state  prison  for  three  and 
a  half  years,  tiie  first  two  days  of  which  were  to  be  solitaiy. 

C  H.  Hudson  and  B.  F.  Russelly  for  the  prisoner. 

Foster  J  atiomey^eneral^  for  the  commonwealth. 

By  Court,  Bigelow,  G.  J.  We  are  not  called  upon,  in  the 
present  case,  to  express  any  opinion  concerning  the  wisdom  or 
expediency  of  the  course  adopted  by  the  court  below,  in  re- 
vising and  changing  a  sentence,  which  had  been  formally  pro* 
mulgated  and  pronounced  on  a  convict.  The  presumption  is 
that  there  were  su£Scient  reasons  addressing  themselves  to  the 
sound  judicial  discretion  of  the  court  for  such  action,  and  that 
it  was  deemed  to  be  necessary  in  furtherance  of  justice  and 
the  due  administration  of  the  law.  The  single  question  which 
we  have  to  determine  is,  whether,  upon  the  record  as  certified 
to  us,  there  is  any  such  irregularity  or  illegality  as  to  entitle 
the  petitioner  to  be  discharged  from  the  imprisonment  to  which 
he  is  now  subjected,  under  and  by  virtue  of  the  judgment  and 
sentence  of  that  court. 

It  seems  to  have  been  recognized  as  one  of  the  earliest  doc- 
trines of  the  common  law  that  the  record  of  a  court  may  be 
changed  or  amended  at  any  time  during  the  same  term  of  the 
court  in  which  a  judgment  is  rendered.  It  is  said  by  Lord 
Coke,  in  Co.  Lit.  260  a:  ^'Yet  during  the  term  wherein  any 
judicial  act  is  done,  the  record  remaineth  in  the  breast  of  the 
jud|^  of  the  court,  and  in  their  remembrance,  and  therefim 
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ihe  role  is  alterable  during  that  term,  as  the  judges  shall  di- 
rect; but  when  that  term  is  past,  then  the  record  is  in  the  roll, 
and  admitteth  of  no  alteration,  averment,  or  proof  to  the  con* 
trary."  This  statement  of  the  rule  of  law  is  substantially  fol- 
lowed by  subsequent  text-writers  of  high  authority:  Com.  Dig., 
tit.  Record,  F;  Bac.  Abr.,tit.  Sessions  of  Justices;  2  Gabbett's 
Crim.  L.  664.  In  1  Ch.  Crim.  L.  722,  it  is  stated  thus:  "In 
case  of  misdemeanors,  it  is  clear  the  court  may  vacate  the 
judgment  before  it  becomes  matter  of  record,  and  may  miti- 
gate, or  pass  another,  even  where  the  latter  is  more  severe; 
and  the  justices  at  sessions  have  the  same  power  during  the 
session,  because  it  is  regarded  as  only  one  day."  That  this 
power  has  been  often  exercised  by  the  courts  in  England  is 
manifest  from  cases  in  which  it  appears  that  judgments  and 
sentences,  during  the  same  term  in  which  they  have  been 
entered,  have  been  vacated,  and  others  substituted,  without 
doubt  or  question:  Regina  v.  Fitzgerald^  1  Salk.  401;  Turner 
▼.  Bamdby,  2  Id.  567;  King  v.  Price^  6  East,  827;  King  v. 
Juetiees  of  Leieestershirej  1  Man.  &  Sel.  444;  Darling  v.  Oumey^ 
2  Dowl.  Pr.  101. 

The  authority  thus  exercised  is  probably  founded  on  the 
practice  by  which  tlie  record  is  not  finally  made  up  until  the 
end  of  the  term  or  session  of  the  court,  when  "the  roll,"  as  it 
is  called,  is  signed  and  returned.  Until  then,  it  remains  in 
the  control  of  the  court,  and  no  entry  therein  is  deemed  to  be 
final  or  beyond  the  power  of  the  court  to  amend  or  alter  it,  either 
for  error  or  other  sufficient  cause.  The  practice  in  this  com- 
monwealth has  been  substantially  in  accordance  with  the  rule  of 
the  common  law,  as  stated  in  the  authorities  above  cited.  It 
has  been  varied  only  so  far  as  to  adapt  it  to  the  different  forms 
and  modes  of  doing  business  in  our  courts.  During  the  term, 
no  record,  in  the  strict  meaning  of  that  word,  is  kept  of  the 
doings  of  the  court  Its  proceedings  are  noted  by  the  clerk 
fi^m  day  to  day  in  brief  minutes  upon  the  docket,  and  from 
these  the  extended  record  is  drawn  up  after  the  final  adjourn- 
ment for  the  term.  The  memoranda  thus  made  have  always 
been  subject  to  such  alterations  during  the  term  as  might  be 
deemed  by  the  court  necessary  or  proper,  either  by  correcting 
mistakes  or  by  substituting  a  different  entry  or  judgment  from 
that  originally  made.  Nor  is  this  the  extent  of  the  power  of 
the  court  over  its  records.  Upon  due  proof  that  some  error 
has  been  made  in  drawing  up  the  record,  amendments  have 
been  allowed  after  the  final  entry  of  judgment  and  the  adjourn- 
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«ieiit  of  the  court  for  the  term:  Tilden  y.  Jb^rMon,  6  Cnsh.  854; 
£dleh  y.  ShaWj  7  Id.  282;  Fay  y.  WenzeU,  8  Id.  315.  In  Stieh- 
ney  y.  Davi$j  17  Pick.  169,  this  coart  allowed  a  judgment  to 
be  yacated  after  the  expiration  of  a  year  from  its  renditioo, 
mnd  a  new  one  to  be  sabstituted.  The  power  of  the  court  to 
mllow  Buch  amendments,  and  the  due  and  proper  limitation  on 
its  exercise,  are  there  stated  and  accurately  defined.  The  role 
is  declared  to  be,  that  if  it  clearly  appears  that  no  action  has 
been  had  on  the  judgment,  or  the  execution,  if  one  has  been 
issued,  has  been  returned  to  the  files  unexecuted,  and  where 
the  rights  of  third  persons,  not  parties  to  the  suit,  cannot  be 
effected,  there  is  no  good  reason  for  refusing  to  yacate  a  judg- 
ment for  sufficient  cause,  and  substituting  a  new  one  in  its 
place.  This  is  certainly  a  safe  and  reasonable  exercise  of 
Judicial  discretion,  which  cannot  be  used  to  abridge  or  infringe 
upon  the  rights  of  any  one:  not  on  those  of  the  parties  to  the 
«uit,  if  a  legal  and  regular  judgment  only  is  rendered;  nor  of 
third  persons,  because  it  cannot  be  exercised  if  it  operates  to 
their  prejudice  or  injury.  The  application  of  this  doctrine  to 
the  present  case  is  decisive  against  the  claim  of  the  petitioner 
to  his  discharge.  It  is  not  contended  that  the  court  has  any 
less  power  or  control  oyer  its  records  in  a  criminal  case  than 
in  one  which  affects  the  parties  civUiter  only.  Certainly  there 
■is  no  ground  for  any  such  distinction. 

The  true  test  by  which  to  determine  whether  the  power  can 
be  executed  is  to  ascertain  whether  it  will  affect  the  legal 
fights  of  the  parties.  If  it  will  not,  then  it  is  a  legitimate 
exercise  of  judicial  discretion  of  which  no  one  has  a  right  to 
complain.  The  petitioner  in  the  present  case  is  not  subjected 
by  the  amended  sentence  of  the  court  to  any  punishment  for 
his  offense  other  or  greater  than  that  allowed  by  law.  He  was 
never  taken  or  charged  on  the  warrant  which  was  issued  on 
the  sentence  as  originally  pronounced.  That  sentence  never 
went  into  operation,  and  in  effect,  was  the  same  as  if  it  had 
never  been  passed.  So  long  as  it  remained  unexecuted,  it  was, 
in  contemplation  of  law,  in  the  breast  of  the  court,  and  subject 
to  revision  and  alteration.  He  was  not  injured  or  put  in  jeop- 
ardy by  it  any  further  than  he  would  have  been  by  a  conclu- 
fdon  or  judgment  of  the  court  as  to  the  extent  of  his  punishment, 
which  had  not  been  announced.  UntQ  something  was  done  to 
•4sarry  the  sentence  into  execution,  by  subjecting  the  prisoner 
to  the  warrant  in  the  hands  of  the  officer,  no  right  or  privilega 
to  which  he  was  entitled  was  taken  away  or  invaded  by  revok* 
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ing  fhe  sentence  first  pranoonoed  and  substituting  in  its  stead 
the  one  under  which  he  now  stands  charged.  If  it  had  ap- 
peared that  the  petitioner  had  actually  been  taken  and  com- 
mitted under  the  first  sentence,  or  if  he  had  been  thereby 
condemned  to  imprisonment  in  the  state  prison,  so  that  the 
term  of  his  sentence  would  be  computed  from  the  time  he  was 
first  ordered  to  remain  in  the  custody  of  the  sheriff,  according 
to  the  statutes  of  1859,  chapter  248,  we  might  have  arrived  at 
a  different  result;  but  on  the  record  as  it  stands,  we  are  all  of 
opinion  that  the  order  must  be,  prisoner  remanded. 


PtnrxR  ov  CouBT  to  Rxyisb  ob  Ajond  SszmDrcB.  — Hie  Mntanoa  in  a 
oriumal  oaaa^  m  a  general  proposition,  when  imposed  by  a  oomt  of  reootd,  is 
within  the  power  of  the  oonrt  doring  the  session  in  which  it  is  entered,  and 
nay  be  amended  at  any  time  during  such  session:  Wharton's  Crim.  PI.  'k 
P^.,  sea  913;  lUx  v.  Fletcher,  Boss.  &  By.  68;  Regha  v.  FUtgeraid,  1  Salk. 
400|  prior  to  the  time  that  any  act  is  done  in  ezecntion  of  the  sentence:  Com- 
mtmrnmlih  ▼.  Fceter,  122  Mass.  323»  citing  the  principal  case;  Brown  t.  Bice^ 
S7  lie.  67;  and  partionlarly  when  the  court  is  requested  by  the  defendant  to 
rsoonsider  its  sentence  with  a  view  to  its  modification:  Jcbe  ▼.  Stale,  28  Ga. 
S85;  and  il  the  court  vacate  the  jndgmenti  it  may  mitigate  the  sentence,  or 
pass  cne  more  severe;  and  the  power  to  do  so  at  the  same  term  is  based  on 
tha  fact  that  the  term  of  court  is  considered  as  one  day  or  session:  Lee  t. 
Staie,  32  Ohio  St  116,  citing  the  principal  case;  1  Ch.  Grim.  L.  722;  Sa 
T.  Ptiee,  6  East>  327.  In  ExparU  Lange,  18  Wall  163^  194^  citing  the  prin- 
esftl  case,  the  court  say  that  "  the  general  power  of  a  court  over  its  own 
frndgments^  orders,  and  decrees,  in  both  civil  and  criminal  cases^  during  the 
axistanoe  of  the  term  at  which  they  are  first  made,  is  undeniable^  and  this  is 
the  extent  of  the  proposition  intended  to  be  decided  in  the  case  of  BaeeeU  v. 
ITiitol  ^<a<et,  9  WaU.  38." 

In  People  t.  Thompeon,  4  CaL  238»  where  the  court  after  sentencing  the  pris- 
«oer,  but  before  signing  final  judgmenti  had  the  prisoner  brooght  before  it,  and 
— »^"M*<»*^  the  sentence  by  shortening  the  time,  this  was  held  not  to  be  error. 
Where,  by  inadvertence,  a  requirement  of  the  statute  had  been  overlooked 
In  puinri^g  sentence,  it  was  held  that  the  court  might  correct  the  judgment  at 
the  same  term  and  before  the  sheriflf  had  proceeded  to  execute  it,  and  that 
aach  correction  coold  be  made  by  expunging  or  vacating  the  first  sentence 
aad  paaring  a  new  sentence:  iliffer  v.  FiMe,  1  Park.  O.  O.  374.  Thus,  where 
•  ooort  sentenced  a  prisoner  to  a  less  term  of  imprisonment  than  authorized 
by  law  lor  the  clfanse  of  which  he  was  convicted,  it  was  held  that  the  court 
properly  coReoted  the  error  sad  sentenced  him  to  the  shortest  period  fixed 
1^  atatate  for  such  cfiense:  LogatCe  Caee,  6  Gratt.  692.  The  effect  of  vacating 
a  sentmioo  and  pronouncing  a  new  sentence  at  the  same  term  is  the  same 
■pen  the  ciYil  ri^ts  of  the  defendant  as  if  the  first  Judgment  had  been 
jsiversed  on  error  and  the  defendant  had  been  again  convicted  on  a  second 
trial:  JOOerT.  FMel,  1  Park,  a  a  874. 

Bat  it  held  that  the  court  cannot  amend  or  revise  its  sentence  after  it  has 
a4ioiinied  without  day:  CommomoeaUh  t.  Fotier,  122  Mass.  323;  or  at  a  sub- 
aeqaent  term:  CommomoeaUh  v.  JToAy^  67  Pa.  8t  291;  MtOarikif  v.  SUOe, 
M  Mias.  S96.    Her  baa  it  any  power  over  the  sentence  after  commission  el 
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Um  ptiionar  to  Jail,  cr  other  exoontioii  of  the  aeateQoe  at  f2ie  eune  t»  e  rab- 
■eiiaent  ton:  ChmmomoealAr,  Fotter,  122  Maes.  823;  McChrtkif  t.  Atefe,  M 
MiBB.  206;  Brwmr.  JUee,  57  Me.  65;  In rt Hartwell,  1  Low.  537,  dtms  the 
prmoipal  cage;  People  ▼•  /)h2^,  5  Barb.  206;  People  r.  ^rxNois  23  Wend.  47; 
MlthoafjtiixkBaeaeUT.  Utdted  SUOee,  9  WtJL  99^  it  waa  held  that  the  ooorthad 
power  daring  the  aame  term,  for  proper  oanae,  to  aet  aatde  »  judgment 
tendered  <m  oonf eauon  after  the  defendant  had  entered  npon  the  inqkriaon- 
pent  ordered  by  the  aentenoe.  In  each  caae,  the  original  indictment  would 
je  atill  pending,  and  a  bail  bond  for  the  priaoner'a  appearance  giren  ther»> 
after  woold  be  valid.  The  decidon  in  thia  caae  ia  apparently  contrary  to  tha 
general  tenor  of  the  deciaioDa  of  the  etate  coorta,  but  it  ia  poaaible  that  the 
reaaon  of  the  deoiaion  liea  in  the  fact  that  the  judgment  waa  one  by  ooofewion; 
for  the  conatitiitional  role  moat  be  obaerved  that  the  defendant  cannot  be 
twice  pnt  in  jeopardy  (which  praotioally  meana  pnniahed)  for  the  aajne  cSeom: 
Ex  parte  Lange,  18  WalL  169;  SeoU  ▼.  Davie,  31  La.  Ann.  249.  Thna  it  hai 
been  held  that  where  a  conrt  may  fine  or  impriaon,  and  it  impoees  both  aa  a 
penalty,  the  payment  of  the  fine  in  a  completion  and  aatiafaetion  of  the  penalty, 
and  being  ac^  tiie  power  of  the  ooort  ia  gone,  and  it  eannot  modify  tiie  judg- 
ment BO  aa  to  anbatitate  impriaonment  for  the  fine:  JZb  parle  Lcmge^  18  WaD. 
169. 

In  Brown  t.  Rke,  67  Me.  67, 68,  where  »  defendant,  having  been  oonvictod 
and  aentenoed  to  impriaonment,  had  anflbred  nineteen  daya  thereof  when  for 
aome  reaaon  he  waa  brought  again  before  the  conrt,  and  the  former  eentanoa 
recalled  and  a  new  one  impoaed,  the  appellate  conrt  aay:  "If  theae  proceed- 
inga  were  legal,  it  wonld  aeem  that  the  prieoner  mnat  aoffsr  pnniahment  nnder 
two  diatinct  aentenoea  for  the  aame  offenae.  If  the  judge  conld  annul  the  firel 
eentence  aa  to  ita  legality  afterwarda,  he  conld  not  annul  or  reetore  the  nin^ 
teen  daya  of  impriaonment  Buffered  under  it; "  and  the  effect  ib^  that  the 
priaoner  for  one  offenae  anffera  two  diatinct  pnniahmenta  at  different  interrala 
of  time  and  under  one  indictment.  In  Stale  ▼.  Cannon,  11  Or.  812;  a  oaae  ia 
which  the  facta  were  aimilar  to  thoae  in  the  laat  caae,  the  court  aay:  "The 
fact  that  the  laat  judgment  waa  such  aa  did  not  exceed  the  limit  fixed  for  the 
crime  is  not  material  here.  The  question  here  ia,  Conld  the  court  reviae  xte 
judgment  and  inoreaae  the  aentenoe  impoaed,  although  during  the  aame  tern, 
after  ita  original  judgment  had  gone  into  effect?  .It  ia  dear  upon  authority 
that  thia  cannot  be  done.  Where  a  aentenoe  had  been  paaaed  upon  a  defend- 
ant, and  the  judgment  had  gone  into  effect  by  commitment  of  the  defeodaal 
under  it»  the  conrt  haa  done  aU  that  it  had  the  legal  power  to  do  under  the 
proceedinga  in  the  caae." 

In  Commonwealth  t.  Footer,  122  Maaa.  817,  a  defendant,  foond  guilty  gen* 
erally  on  an  indictment  containing  aeveral  oonnta,  and  aentenoed  to  impria- 
onment, waa  held  not  liaUe  to  be  again  aentenoed  upon  other  oonnta  at  a 
anbaequent  term,  and  even  if  the  first  Bontenoe  waa  cnoneooa.  In  Poopk 
V.  Felher,  27  N.  W.  Bep.  869,  it  waa  held  that  a  party,  upon  ocuvietiB^ 
may  not  be  given  a  partial  aentenoe  and  ordered  to  present  himself  at  a 
future  day  to  receive  the  remainder  of  the  foil  aentenoe  determined  upon. 

Ths  fbinoipal  0A8K  h  gitbd  in  Lowe  v.  Brigham,  8  AUen,  429,  and  /•  re 
Dupee,  6  Nat  Bank.  Beg.  91,  to  the  point  that  any  ooort  haa  power,  at  the 
aame  term  and  before  entry  of  final  Judgment^  to  alter,  revoke^ 
feviee  its  Judgment  or  deoraa. 
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Berkshire  Glass  Company  v.  Woloott. 

\2  Aujur,  227.1 

OwHBft  ov  OoosB  Which  hats  sun  Imtbuvtbd  to  Aosznr  iob  SnauA 
Puxposi^  ftod  have  been  wrongfully  sold  by  him,  oannot  mainiain  mi 
aetion  of  oontraet  against  the  purohaser  for  goods  sold  and  deliyared. 

Action  on  contract  for  sand  sold  and  delivered.  The  sand 
in  question  belonged  to  plaintiffs,  who  authorized  one  Coman 
to  dig  and  prepare  the  same  for  glass  manufacture,  and 
Coman,  without  right,  sold  it  to  defendants,  and  received  pay- 
ment therefor.  The  court  ruled  that  after  demand  and  re^ 
ftisal  of  payment,  these  facts  were  no  defense  to  the  action, 
and  verdict  was  given  for  plaintiffs.    Defendants  excepted. 

J.  C.  Wolcottj  for  the  defendants. 

S,  W,  BowermaUy  for  the  plaintiffs. 

By  Court,  Merrick,  J.  The  ruling  of  the  presiding  judge, 
that,  assuming  the  evidence  produced  upon  the  trial  to  be 
true,  the  defense  set  up  by  the  defendants  would  not  avail 
them,  and  that  the  plaintiffs  were  entitled  to  recover  the  value 
of  the  sand  sued  for,  was  erroneous.  If  the  evidence  was  true, 
it  was  clearly  shown  that  there  had  been  no  contract,  express 
or  implied,  between  the  parties,  and  therefore  an  action  of  con* 
tract  cannot  be  maintained  by  the  plaintiffs.  Assuming  that 
the  sand  belonged  to  the  plaintiffs,  and  that  it  ii^as  sold  to  the 
defendants  by  Coman  without  authority,  their  remedy  is 
against  him,  or  against  the  defendants  in  an  action  of  tort  for 
the  unlawful  taking,  detention,  and  conversion  of  the  prop- 
erty. It  is  only  when  the  wrong-doer  has  sold  the  property 
unlawfully  taken  or  detained,  and  received  the  money  for  it^ 
that  the  owner  can  waive  the  tort  and  maintain  an  action  of 
contract,  and  in  that  case  the  action  must  be  for  money  had 
and  received  to  the  use  of  such  owner:  Jonea  v.  JTbar,  5  Pick. 
286.  The  exceptkmB,  therefore,  are  sustained,  and  a  new  trial 
granted. 

Waimro  Tobt  to  Sub  cr  Asbpmwit;  See  extensive  note  to  Webtter  t. 
DrhhBaUr^  17  Am.  Deo.  242  et  seq.,  discnwring  this  snbject;  and  see  pution- 
larly  psge  244^  disoaning  the  point  raised  in  the  principal  case  as  to  the 
iAf^%  of  the  party  whose  goods  hare  been  converted  to  waive  the  tort  and 
me  in  oontraot  on  a  oonnt  for  goods  sold  and  delivered.  The  principal  case 
is  cited  in  Ladd  v.  Rogerg,  11  Allen,  212,  to  the  point  that  the  tort  cannot  be 
waived,  and  a»$uniftU  for  goods  sold  maintained,  bnt  that  if  the  goods  have 
basn  sold  by  the  person  who  took  them,  the  owner  may  affirm  the  ssle^  and 
have  an  aotioD  of  money  had  end  received  for  the  proceeds. 
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Fuller  v.  Hovbt. 

Omlay  ow  Mobb  thav  Thru  Ybabs  to  Pat  Imrallmshts  ov  AomnD 
Pbiob  lOB  Land,  after  the  Hune  beoune  due,  according  to  the  tenni  of 
a  written  agreement  for  the  conyeyance  of  the  aame,  and  after  a  refonl 
by  the  owner  of  the  land  to  give  any  farther  time  for  making  the  pay- 
mentiy  i«  anch  lachee  as  will  forfeit  all  claim  to  the  performance  of  the 
contract;  and  a  bill  in  equity  will  not  lie  by  the  creditor  of  the  pcnon  to 
whom  the  agreement  waa  given  to  compel  a  eale  of  the  land,  and  the 
application  of  the  proceeda  to  the  payment  of  hia  debt. 

Bill  in  equity.  Plaintiff  alleged  that  he  had  recovered 
Judgment  and  execution  against  Langdon,  one  of  the  defend- 
ants, and  that  Langdon  has  no  property  which  can  be  taken 
on  execution,  but  is  interested  in  certain  land  which  he  for- 
merly owned  and  conveyed  in  mortgage  to  one  Luther  Steb- 
bins;  that  Stebbins,  for  the  purpose  of  foreclosing  the  mortgage, 
entered  upon  the  land,  and  just  before  the  expiration  of  three 
years,  at  the  request  of  Langdon,  assigned  the  mortgage  to 
Jesse  Miller,  who  paid  therefor  the  amount  then  due  upon  the 
note  secured  by  it,  agreeing  at  the  same  time,  with  LangdoD, 
to  convey  the  land  to  him  on  payment  of  the  sum  paid  him 
by  Stebbins,  and  interest;  that  thereafter,  and  after  the  expira- 
tion of  the  three  years.  Miller,  at  Langdon's  request,  conveyed 
the  land  in  fee  to  Oren  Hovey,  who  paid  Miller  the  same 
amount  which  he  had  paid  Stebbins,  and  interest;  Hovey  at 
the  same  time  binding  himself,  by  a  similar  agreement  to  that 
Miller  had  made,  to  convey  to  Langdon  on  payment  of  the 
purchase-price  and  interest.  Defendants'  answer,  admitting 
the  conveyances  and  agreements,  showed  that  the  last  agree- 
ment was  that  Hovey  was  to  convey  to  Langdon,  on  payment 
by  him  of  four  equal  yearly  installments  mih  interest;  that 
Langdon,  after  making  certain  payments,  requested  further 
time,  which  was  refused,  and  that  since  then,  and  for  three 
years,  no  further  payments  had  been  made;  and  that  neither 
Langdon  nor  Hovey  believes  that  Langdon  retains  any  interest 
in  the  land.    The  remaining  facts  appear  in  the  opinion. 

C  A.  Wincheaierj  for  the  plaintiff. 

E,  D.  Beachj  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  Taking  the  statements  contained 
in  the  answers  to  be  true,  as  we  are  bound  to  do  in  a  hearing 
on  bill  and  answers,  without  proof,  it  is  clear  that  Langdon, 
the  debtor  of  the  plaintiff,  has  no  equitable  right  or  interest  in 
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the  pioperty  described  in  the  bill,  which  can  be  reached  or  ap> 
propriated  in  payment  of  the  plaintiff's  claim.  The  right 
of  Langdon  to  a  conveyance  of  the  land  under  the  bond  giv^^ 
by  Hovey  has  been  lost,  by  the  foilnre  of  Langdon  to  comply 
with  iir  stipulations,  and  by  his  acquiescence  in  the  refusal  of 
the  former  to  give  him  further  time  to  make  the  payments^ 
according  to  the  terms  of  the  agreement.  After  so  long  a 
neglect  to  perform  the  contract,  accompanied  by  notice  that  a 
CEdlure  to  make  the  payments  would  be  insisted  on  as  a  termi* 
nation  of  the  right  of  Langdon  to  ask  for  a  conveyance,  it  i» 
clear  that  equity  will  not  compel  a  performance  of  the  contract 
in  behalf  of  Langdon.  His  laches  have  defeated  all  right  to 
claim  the  fulfillment  of  the  contract  on  the  part  of  Hovey. 
Although  time  was  not  of  the  essence  of  the  contract  originally^ 
it  became  so  by  the  notice  given  to  Langdon  by  Hovey,  that 
he  should  insist  on  the  punctual  performance  of  the  stipula* 
tions.  After  such  notice,  it  was  incumbent  on  Langdon  to 
fulfill  the  bargain  on  his  part  within  a  reasonable  time,  and 
by  omitting  to  do  so  he  lost  all  right  to  claim  its  subsequent 
performance  by  Hovey:  1  Story's  Eq.  Jur.,  sec.  776;  Parkin  v. 
Tharoldj  16  Beav.  69.  Besides,  in  the  present  case,  it  appeara 
by  the  answers  that  the  contract  for  the  conveyance  of  the 
estate  to  Langdon  was  abandoned  by  mutual  consent  of  the 
parties.  It  is  clear,  therefore,  that  there  was  no  interest  of  an 
equitable  nature  in  Langdon,  which  the  plaintiff  can  reach  in 
this  process  for  the  satisfaction  of  his  debt. 

The  suggestion  made  by  the  counsel  for  the  plaintiff  in  hie 
argument,  that  the  arrangement  between  the  defendants  wae 
fraudulent  and  collusive,  and  so  void  as  against  creditors,  ie 
one  of  which  we  cannot  take  notice,  because  no  allegation  ie 
made  in  the  bill  on  which  any  prayer  for  relief  on  such  ground 
can  be  founded. 

Bill  dismissed. 

Fqbviitijbb  ov  Vsndsb's  RioHn  todxb  Oomtract  ior  CUlk  ov  Lakiv 
by  faUnre  to  pay  price:  See  note  to  WeiU  ▼.  Smith,  81  Am.  Deo.  278;  uid  mo 
notee,  m  to  when  time  is  of  the  eeience  of  oontracts*  to  Jonu  ▼.  Eobbim,  60  Id. 
697  et  aeq.,  and  Johnson  r.  Evantt  Id.  675, 676.  The  principal  case  ia  died  fai 
Barnard  v.  Lee,  97  Mass.  94,  96,  to  the  point  that  a  contract  will  not  be 
specificaUy  enforced  at  the  salt  of  a  party  who  im  in  def aalt  in  the  paym«&% 
of  the  porrhise-priee,  wlwre  the  parties  hare  made  time  of  the  essenoe  ol 
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Denny  v.  Mattoon. 

[9  AUBV,  ML] 

laiiWiiTPmB  HAi  No  Fowsb  to  Viudati  ob  OoinntH  Imoi.Ts»or  Pbo- 
OBmniOi^  whioh  irere  oonuneiieed  by  petition  of  orediten^  and  had 
before  a  penon  claiming  to  act  as  judge  of  iaaolTenoj,  but  with  no  title 
to  the  offioe,  and  which  have  been  adjudged  invalid  by  a  decree  of  tfat 
higheet  ooort  of  the  state. 

Petition  for  dissolntiQii  of  injunctioii  npcm  prooeedingp  ia 
buolvency.    The  opinion  states  the  fiEiots. 

0.  F.  Hoar^  for  H.  H.  Chamberlin. 

P.  C.  Bacon  and  F.  H.  Dewey ^  for  the  asstgnees  under  tht 
seoond  proceedings  in  insolvency. 

B.  F.  Thomas  and  W.  F.  Slocwn^  for  the  Grafton  Bank. 
8.  BarOettj  for  Alice  C.  Barle. 

By  Conrt,  Biqelow,  C.  J.  The  petition  in  this  case  is  bioaght 
under  that  provision  of  the  statute  by  which  a  general  saperin- 
tendence  and  jurisdiction  are  given  to  this  coorty  as  a  court 
of  chancery,  of  all  cases  arising  under  the  insolvent  laws.  It 
is  a  proceeding  in  the  nature  of  an  appeal  from  the  adjudica- 
tion of  the  judge  of  insolvency  of  the  county  of  Worcester,  in 
refasing  to  act  on  a  petition  presented  to  him  by  the  petitioner 
in  this  case  on  the  tenth  day  of  May,  1860.  To  understand  the 
question  presented  for  our  consideration,  it  is  necessary  to  re- 
cur to  that  original  petition.  By  it,  it  appears  that  the  peti- 
tioner was  a  creditor  of  one  Henry  D.  Stone;  that  said  Stone 
was  declared  to  be  an  insolvent  debtor  on  the  petition  of  two 
of  his  creditors,  by  the  adjudication  of  Horace  I.  Hodges,  judge 
of  the  court  of  insolvency  of  the  county  of  Hampshire;  that 
assignees  of  said  Stone's  estate  were  duly  chosen;  that  the 
petitioner  had  duly  proved  his  debt  against  said  Stone's  estate; 
that  said  assignees  had  received  a  large  sum  of  money  above 
all  expenses  and  charges,  as  the  proceeds  of  said  insolvent 
estate,  from  which  a  dividend  ought  to  be  paid;  and  upon  these 
grounds  the  petitioner  prayed  that  said  assignees  might  be 
ordered  to  pay  a  dividend  on  said  estate,  and  that  such  pro- 
ceedings might  be  had  as  were  necessary  in  order  that  the 
funds  in  their  hands  might  be  duly  distributed  according  to 
law.  The  judge  of  insolvency,  to  whom  this  petition  was  pre- 
sented, refused  to  grant  the  prayer  thereof,  and  assigned  as  the 
reason  for  his  refusal  that  he  had  been  prohibited  and  enjoined 
by  this  court  from  proceeding  further  under  the  wairant  iasaed 
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by  Baid  Hodges  against  the  estate  of  said  StonSi  which  piohi- 
bition  and  injunction  were  unreversedy  and  still  remained  in 
loll  force. 

The  object  of  the  present  petition  is  to  obtain  a  decree  of 
this  conrt  directing  the  judge  of  insolvency  to  proceed  and 
hear  the  original  petition,  and  to  act  thereon  in  such  manner 
that  said  assignees  may  be  required  to  make  due  distribution 
of  the  funds  in  their  hands  among  the  creditors  of  said  Stone, 
according  to  the  provisions  of  the  insolvent  laws;  and  the 
petitioner  avers,  as  the  specific  ground  on  which  the  prayer  of 
his  petition  is  founded,  that  an  act  has  been  passed  by  the 
legidature  of  the  commonwealth,  approved  March  14, 1860, 
<xmfirming  all  the  proceedings  theretofore  instituted  before 
said  Hodges,  by  reason  whereof  the  injunction  of  this  court 
should  be  dissolved,  and  the  said  judge  should  be  ordered  to 
act  further  in  said  case.  It  is  obvious,  firom  this  history  of  the 
previous  proceedings,  that  the  scope  of  our  .present  inquiry 
cannot  be  confined  to  the  precise  matter  comprehended  within 
the  prayer  for  relief  in  the  original  petition,  and  the  adjudica- 
tion of  the  judge  of  insolvency  thereon.  The  case  involves 
other  rights  than  those  of  the  petitioner,  and  reaches  beyond 
the  mere  question  of  disposing  in  a  proper  manner  of  the 
funds  in  the  hands  of  said  assignees.  These,  it  is  true,  are 
the  matters  more  immediately  and  directly  in  issue;  but  they 
involve  the  broader  and  more  general  question  of  the  validi^ 
of  the  original  adjudication,  by  which  said  Stone  was  declared 
an  insolvent,  and  his  property  was  sequestrated  and  conveyed 
to  said  assignees,  and  of  the  rights  of  all  parties  who  claim 
titles  or  interests  by  sales,  grants,  or  conveyances  derived  from 
said  assignees,  or  in  any  way  arising  or  growing  out  of  said 
insolvent  proceedings.  It  was  this  view  of  the  nature  and 
efiect  of  the  present  petition,  as  operating  to  conclude  the 
rights  of  all  who  might  claim  under  the  decree  adjudging  said 
fitone  to  be  an  insolvent  debtor,  according  to  the  principles 
stated  in  Merriam  v.  Sewallj  8  Oray,  827,  which  prompted  us 
to  give  notice  to  all  parties  interested  of  the  pendency  of  the 
present  petition,  so  that  the  rights  and  interests  of  all  persons, 
so  far  as  they  may  be  afifected  by  the  adjudication  in  the  case, 
might  be  brought  distinctly  before  us. 

In  the  consideration  of  the  case,  we  have  not  deemed  it  neces- 
sary to  pause  to  inquire  whether  there  is  any  technical  obstacle 
or  difficulty  in  the  way  of  maintaining  the  petition,on  the  ground 
that  the  proper  remedy,  if  any  exists,  is  by  a  bill  of  review, 
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and  not  by  a  proceeding  like  the  present,  in  the  nature  of  a 
petition  addng  for  epecific  relief  under  the  etatntea  of  1888, 
chapter  163,  section  18.  The  real  merits  of  the  controversy 
between  the  parties  have  been  very  fiilly  and  ably  diacnased  at 
the  bar.  We  have  found  it  necessary  to  consider  with  care  the 
interesting  and  important  questions  which  they  involve,  and 
having  arrived  at  conclusions  which  seem  to  us  to  be  decisive 
of  the  whole  case,  it  has  seemed  to  us  inexpedient  to  allow  an 
objection  of  a  purely  formal  nature  to  stand  in  the  way  of 
stating  the  result  to  which  our  minds  have  been  brougjit  on 
the  main  point  in  issue. 

This  court  has  already  had  occasion  to  decide  that  the  pro- 
ceedings by  said  Horace  I.  Hodges,  in  issuing  the  warrant 
against  the  estate  of  said  Stone  and  in  adjudging  him  to  be 
an  insolvent  debtor,  were  originally  illegal  and  invalid,  and 
the  assignees  of  the  estate  of  said  Stone,  who  were  choeoi 
and  appointed  at  a  meeting  of  his  creditors,  held  in  purauanoe 
of  said  warrant  and  adjudication,  have  been  by  a  decree  of 
this  court  perpetually  enjoined  from  any  further  action  in  ad« 
ministering  or  disposing  of  the  assets  in  their  hands  as  as- 
signees, or  in  any  way  intermeddling  with  his  estate.  The 
reasons  on  which  that  decision  was  founded  are  stated  at 
length  in  Orafton  Bank  v.  BicJcfordy  13  Gray,  564.  There  would 
seem  to  be  no  room  for  doubt  that,  if  the  judgment  rendered 
in  that  case  is  not  invalidated  or  annulled,  but  still  remains 
in  full  force,  it  constitutes  a  complete  bar  to  the  maintenance 
of  the  present  petition,  so  far,  at  least,  as  the  righte  of  parties 
and  privies  to  it  are  involved  in  the  present  proceeding.  It 
was  in  the  nature  of  a  judgment  in  remy  or  like  a  decree  in 
the  case  of  a  creditor's  bill,  by  which  the  righte  of  all  persons 
who  are  parties  to  the  proceeding,  or  who  might  have  become 
so,  or  who  stand  in  the  relation  of  privies  to  the  subject-matter 
in  controversy,  are  finally  determined.  It  settled  conclusively 
die  question  of  the  invalidity  of  the  proceedings  by  which 
Stone  was  adjudged  to  be  insolvent,  and  his  estete  was  se* 
questrated  and  transferred  to  his  assignees.  Whatever  may 
have  been  ite  efiect  on  the  righte  of  those  who  had  no  con- 
structive  notice  of  the  pendency  of  that  proceeding,  or  who 
were  not  so  situated  in  relation  to  the  question  at  issue  as  to 
be  within  the  rule  of  equity  by  which  the  righte  of  thoae  who 
are  represented  in  a  suit  are  held  to  be  concluded,  that  judg- 
ment was  certainly  binding  on  the  immediate  parties  to  the 
present  petition;  on  the  petitioner,  who  was  directly  privj 
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thereto  as  a  creditor;  and  on  the  judge  of  insolvency  and  the 
assignees,  who  were  respondents  and  duly  served  with  notice. 
But  we  are  strongly  inclined  to  the  opinion  that  this  was  not 
the  whole  extent  to  which  it  operated  on  the  rights  of  parties. 
It  was  a  judicial  determination,  by  which  it  was  adjudged 
once  for  all  that  the  decree  by  which  the  property  of  Stone  was 
taken  and  conveyed  to  his  assignees  was  invalid:  Wheelock  v. 
HcuiingSj  4  Met.  604. 

The  proceedings  in  insolvency  were  thereby  declared  void. 
It  would  seem  to  follow  that  the  rights  of  all  persons  claiming 
under  or  by  virtue  of  said  decree,  or  in  privity  with  said 
assignees,  were  thereby  conclusively  and  finally  settled.    Such 
we  are  disposed  to  beUeve  must  be  the  effect  of  that  decree,  if 
it  be  true  that  a  judgment  of  this  court  on  the  validity  of  in- 
solvent proceedings,  when  drawn  in  question  on  a  petition  in 
the  nature  of  an  appeal,  is  conclusive  as  to  the  subject-matter 
of  the  appeal,  that  is,  as  to  the  validity  of  the  sequestration 
of  the  debtor's  estate.    Such  we  understand  to  have  been  the 
decision  of  the  court  in  Merriam  v.  Sewallj  8  Gray,  327.    This 
result  seems  to  flow  necessarily  from  the  nature  of  the  pro- 
ceeding.   In  the  language  of  one  of  the  learned  counsel  who 
appeared  in  aid  of  the  petition,  '^  it  would  be  intolerable  if 
each  creditor  or  other  party  in  interest  could  maintain  a  sepa- 
rate petition  successively  to  try  and  determine  the  same  ques- 
tion."   If  it  be  alleged  that  the  former  judgment,  by  which 
the  proceedings  in  insolvency  against  said  Stone  were  held 
void,  cannot  affect  the  rights  of  persons  holding  estates  by 
grants,  sales,  or  other  conveyances  from  said  assignees,  because 
they  did  not  become  parties  to  that  proceeding  and  were  not 
notified  of  its  pendency,  an  appropriate  and  suf^cient  answer 
would  seem  to  be  that  such  a  defect  in  giving  notice  to  parties 
interested  might  constitute  an  error  in  the  proceedings,  and 
furnish  good  ground  for  a  rehearing  of  the  case  upon  proper 
process,  so  far  as  it  operated  on  the  rights  of  parties  to  whom 
due  notice  was  not  given;  but  that  it  does  not  affect  or  impair 
the  decree,  so  long  as  it  remains  unreversed  and  in  full  force,  by 
which  it  has  been  determined  that  the  property  of  said  Stone 
was  not  legally  vested  in  his  assignees.    The  res  adjudicata 
was  the  title  to  the  estate  of  the  debtor  as  affected  by  the  in- 
solvent proceedings.    Although  that  decree  may  be  subject  to 
reconsideration  and  modification  for  error,  either  of  fact  or  law, 
yet  if  it  is  still  in  force  until  changed  or  modified  on  due  pro- 
ceedings had,  it  would  seem  that  it  must  have  the  binding 
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force  and  effect  of  a  perfect  judgment  in  rem.  If  this  be  not 
80,  we  do  not  see  why  the  evile  indicated  in  Merriam  ▼•  SewaR^ 
8  Gray,  327,  would  not  follow  in  all  cases  where  notice  of  the 
original  proceedings  was  not  given  to  all  parties  interested. 
The  same  question  might  be  litigate  anew  in  sncceesiYe  suits 
with  different  results. 

Such  being  the  nature  and  effect  of  the  judgment  which  has 
heretofore  been  rendered  on  the  subject-matter  in  controyersjr 
in  the  present  proceeding,  the  inquiry  arises  whether  it  has 
ceased  to  be  a  binding  judgment,  and  is  no  longer  conclusiye 
on  the  rights  of  parties  and  privies.  In  considering  this  ques- 
tion, it  is  to  be  borne  in  mind  that  the  object  of  the  present 
proceeding  is  not  to  reverse  or  correct  the  former  decree  as 
being  erroneous  by  reason  of  defect  or  informality.  The  origi- 
nal validity  of  that  judgment  is  not  called  in  question  by  the 
petitioner,  or  by  any  of  the  parties  now  before  the  court.  Nor 
are  we  called  on  to  decide  whether  this  court  has  power,  for 
sufficient  cause,  to  revive  or  rehabilitate  proceedings  in  insol- 
vency, after  a  decree  has  been  passed  annulling  or  superseding 
them.  The  gist  of  the  present  inquiry  is,  whether  the  legisla- 
ture, by  a  statute  confirming  proceedings  which  this  court  has 
adjudged  to  be  void,  and  declaring  that  the  same  shall  be 
taken  to  be  good  and  valid  in  law,  have  the  power  to  impair, 
set  aside,  or  annul  the  force  and  effect  of  a  judgment  in  its 
nature  final,  so  that  it  can  no  longer  be  held  to  be  conclusive 
on  the  rights  of  parties.  Such  is  the  effect  which  the  petitioner 
seeks  to  give  to  the  statutes  of  1860,  chapter  78.  It  is  the  sole 
ground  on  which  the  interposition  of  the  court  is  asked  in  the 
present  proceeding.  The  validity  of  the  statute,  in  its  applica- 
tion to  other  cases  or  proceedings  in  insolvency,  is  not  now  be- 
fore us.  The  precise  question  is,  whether  it  can  be  held  to 
operate  so  as  to  confer  a  jurisdiction  over  parties  and  proceed- 
ings which  it  has  been  judicially  determined  did  not  exist,  and 
give  validity  to  acts  and  procesises  which  have  been  adjudged 
void. 

The  statement  of  this  question  seems  to  us  to  suggest  the 
obvious  and  decisive  objection  to  any  construction  of  the  stat- 
ute which  would  lead  to  such  a  conclusion.  It  would  be  a 
direct  exercise  by  the  legislature  of  a  power  in  its  nature 
clearly  judicial,  from  the  use  of  which  it  is  expressly  prohib- 
ited by  the  thirtieth  article  of  the  declaration  of  rights.  The 
line  which  marks  and  separates  judicial  from  legislatiYe  duties 
and  functions  is  often  indistinct  and  uncertain,  and  it  is 
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times  difficult  to  decide  within  which  of  the  two  classeB  a  par- 
ticular  subject  fEdls.   AH  statutes  of  a  declaratory  nature  which 
are  designed  to  interpret  or  give  a  meaning  to  previous  enact- 
mentSy  or  to  confirm  the  rights  of  parties,  either  under  their 
own  contracts,  or  growing  out  of  the  proceedings  of  courts  or 
public  bodies  which  lack  legal  validity,  involve  in  a  certain 
sense  the  exercise  of  a  judicial  power.    They  operate  on  sub- 
jects which  might  properly  come  within  the  cognizance  of  the 
courts,  and  form  the  basis  of  judicial  consideration  and  judg- 
ment.  But  they  may  nevertheless  be  supported  as  being  within 
the  legitimate  sphere  of  legislative  action,  on  the  ground  that 
ihey  do  not  declare  or  determine,  but  only  confirm,  rights; 
that  they  give  effect  to  the  acts  of  parties  according  to  their 
intent;  ^at  they  furnish  new  and  more  efficacious  remedies, 
or  create  a  more  beneficial  interest  or  tenure,  or  by  supplying 
defects  and  curing  informalities  in  the  proceedings  of  courts, 
or  of  public  officers  acting  within  the  scope  of  their  authority, 
they  give  effect  to  acts  to  which  there  was  the  express  or  im- 
plied assent  of  the  parties  interested.     Statutes  which  are 
intended    to  accomplish  such  purposes  do  not  necessarily 
invade  the  province  or  directly  interfere  mih.  the  action  of 
judicial  tribunals.     But  if  we  adopt  the  broadest  and  most 
comprehensive  view  of  the  power  of  the  legislature,  we  must 
place  some  limit  beyond  which  the  authority  of  the  legislature 
cannot  go  without  trenching  on  the  clear  and  well-defined 
boundaries  of  judicial  power.     The  wise  and  salutary  provis- 
ion in  our  constitution,  by  which  its  framers  sought  to  declare 
the  distribution  of  the  different  powers  of  the  government,  and 
to  keep  them  separate  and  distinct,  is  not  a  mere  abstract  truth. 
It  is  capable  of  a  practical  application,  by  which  each  depart- 
ment may  be  made  to  operate  within  its  own  appropriate  sphere, 
00  as  to  accomplish  the  great  end  of  securing  a  government  of 
laws,  and  not  of  men.    Although  it  may  be  difficult,  if  not 
impossible,  to  lay  down  any  general  rule  which  may  serve  to 
determine,  in  all  cases,  whether  the  limits  of  constitutional 
restraint  are  overstepped  by  the  exercise  by  one  branch  of  the 
government  of  powers  exclusively  delegated  to  another,  it  cer 
tainly  is  practicable  to  apply  to  each  case,  as  it  arises,  soma 
test  by  which  to  ascertain  whether  this  fundamental  principle 
is  violated.    K,  for  example,  the  practical  operation  of  a  stat- 
ute is  to  determine  adversary  suits  pending  between  party  and 
party,  by  substituting  in  the  place  of  the  well-settled  rules  of 
law  the  arbitrary  will  of  the  legislature,  and  tburebv  ocntiol* 
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ling  the  action  of  the  tribunal  before  which  the  Buits  are  pend- 
ing, no  one  can  doubt  that  it  would  be  an  unauthorized  act  of 
legislation,  because  it  directly  infringes  on  the  peculiar  and 
appropriate  functions  of  the  judiciary. 

It  is  the  exclusive  province  of  courts  of  justice  to  apply 
established  principles  to  cases  within  their  jurisdiction,  and  to 
enforce  their  decisions  by  rendering  judgments  and  executing 
them  by  suitable  process.  The  legislature  have  no  power  to 
interfere  with  this  jurisdiction  in  such  manner  as  to  change 
the  decision  of  cases  pending  before  courts,  or  to  impair  or  set 
aside  their  judgments,  or  take  cases  out  of  the  settled  course 
of  judicial  proceeding.  It  is  on  this  principle  that  it  has  been 
held  that  the  legislature  have  no  power  to  grant  a  new  trial  or 
direct  a  rehearing  of  a  cause  which  has  been  once  judicially 
settled.  The  right  to  a  review,  or  to  try  anew,  facts  which 
have  been  determined  by  a  verdict  or  decree,  depends  on  fixed 
and  well-settled  principles,  which  it  is  the  duty  of  the  court  to 
apply  in  the  exercise  of  a  sound  judgment  and  discretion. 
These  cannot  be  regulated  or  governed  by  legislative  action: 
Taylor  v.  Place,  4  R.  I.  324,  837;  Lewis  v.  Webb,  3  He.  326; 
De  ChasUUux  v.  Fairchildy  15  Pa.  St.  18  [53  Am.  Dec.  570]. 
A  fortiori,  an  act  of  the  legislature  cannot  set  aside  or  annul 
final  judgments  or  decrees.  This  is  the  highest  exercise  of 
judicial  authority.  Lord  Coke  calls  judgment  and  execution 
the  ''  fruit  of  the  law."  To  vest  in  the  legislature  the  power 
to  take  them  away,  or  to  impair  their  efiect  on  the  rights  of 
parties,  would  be  to  deprive  the  judiciary  of  its  most  essential 
prerogative.  It  could  then  no  longer  finally  adjudicate  and 
determine  the  rights  of  litigants.  The  will  of  the  legislature 
would  be  substituted  in  the  place  of  fixed  rules  and  established 
principles,  by  which  alone  judicial  tribunals  can  be  governed* 
The  power  to  correct  errors,  and  to  revise  and  reverse  judg- 
ments, which  in  the  strictest  sense  of  the  word  has  always 
been  deemed  essentially  judicial,  would  be  transferred  to  the 
legislative  branch  of  the  government,  even  to  the  extent  of 
controlling  the  final  decrees  of  the  tribunal  of  last  resort.  It 
is  obvious  that  such  an  exercise  of  authority  would  lead  to  the 
entire  destruction  of  the  order  and  harmony  of  our  system  of 
government,  and  to  a  manifest  infraction  of  one  of  its  funda- 
mental principles.  Indeed,  it  is  difficult  to  see  how  the  legis- 
lature could  more  i)alpably  invade  the  judicial  department  and 
effectually  usurp  its  fiinctionsi  than  to  pass  statutes  which 
should  operate  to  set  aside  or  annul  judgments  of  courts  in 
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ihair  nature  final,  and  which  would  otherwise  be  conclusiye  on 
the  rights  of  parties.  Upon  this  ground,  we  are  of  opinion  that 
the  statute  of  I860,  chapter  78,  cannot  be  held  to  extend  to  a 
case  like  the  present,  in  which  a  judicial  decree  declaring  the 
proceedings  void  had  been  entered  at  the  time  of  the  enact- 
ment of  the  law.  If  such  was  the  intent  of  the  legislature  in 
passing  the  act,  it  cannot  be  carried  into  effect,  because  it  would 
operate  to  annul  or  reverse  a  final  judgment  of  this  court,  ^ 
which  had  conclusiyely  settled  the  rights  of  persons  who  are 
parties  and  privies  to  tiie  present  proceeding. 

But  there  is  another  aspect  of  this  case  which  seems  to  us 
to  be  equally  decisive  against  any  construction  of  the  statute 
imder  consideration,  by  which  it  could  be  held  to  apply  to  the 
proceedings  in  insolvency  against  Stone,  so  as  to  give  them 
validity  ab  initioj  and  render  it  the  duty  of  the  court  to  reviv« 
them  by  a  dissolution  of  the  injunction  now  in  force.  The 
first  and  essential  step  in  all  proceedings  under  the  insolvent 
law,  on  which  the  validity  of  all  acts  and  decrees  in  the 
sequestration  of  the  estate  and  the  administration  of  the  as- 
sets of  the  debtor  depends,  is,  that  there  should  be  an  adjudi- 
cation concerning  the  condition  or  status  of  the  debtor.  He 
must  be  found  to  be  insolvent  within  the  legal  signification  of 
that  word,  in  order  that  his  property  may  be  taken,  the  title 
thereto  vested  in  the  assignees,  and  its  proceeds  be  distributed 
among  his  creditors.  Especially  is  this  true  where,  as  in  the 
case  at  bar,  the  proceedings  are  in  tntntum,  and  no  assent  of 
the  debtor,  either  express  or  implied,  can  be  had  or  inferred 
to  aid  or  confirm  the  course  of  legal  proceedings  by  which  his 
right  to  his  property  was  divested  and  appropriated  to  the 
payment  of  his  debts.  The  determination  of  the  question 
whether  a  debtor  is  so  situated  in  relation  to  his  creditors  as  to 
be  subject  in  his  person  and  estate  to  the  provisions  of  the  in- 
solvent laws,  is,  in  its  nature,  the  exercise  of  a  judicial  power. 
It  is  not  to  be  settled  arbitrarily  or  capriciously,  but  by  the 
application  of  fixed  rules  and  established  principles  to  facts 
which  may  be  proved.  Nor  is  it  to  be  determined  as  a  matter 
of  course  on  the  mere  petition  of  the  debtor  or  of  his  creditor, 
but  it  must  be  the  result  of  due  inquiry  sufficient  to  satisfy 
the  discretion  and  convince  the  judgment  of  the  officer  of  the 
law,  in  whom  the  authority  and  jurisdiction  to  decide  the 
qnestion  have  been  duly  vested.  Until  such  adjudication,  no 
proper  foundation  is  laid  on  which  proceedings  in  insolvency 
can  be  maintained,  nor  can  the  property  of  the  debtor  be  said 
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to  have  been  taken  from  him  by  due  process  according  to  the 
law  of  the  hmd.  In  the  case  at  bar,  there  never  has  been  any 
legal  and  valid  determination  that  said  Stone  was  insolvent 
at  the  time  of  the  commencement  of  the  original  proceedings 
against  him  by  his  creditors.  His  condition  and  status  at  that 
point  of  time  have  never  been  adjudicated  or  passed  on  by 
any  person  of  competent  authority  or  jurisdiction.  Such  was 
the  decision  of  the  court  when  the  validity  of  the  proceedings 
was  in  controversy  before  us  in  Chrafton  Bank  v.  Biekford^  IS 
Oray,  664.  It  therefore  follows  that  if  he  is  held  to  be  subject 
to  the  consequences  which  would  follow  from  a  proper  and 
valid  adjudication,  to  take  efifect  from  the  time  when  the  first 
warrant  was  issued  against  his  estate,  it  must  be  by  force  of 
the  act  of  the  legislature,  which  confirms  the  proceedings  and 
declares  them  to  be  valid.  It  is,  then,  not  by  an  order  or  ad- 
judication, made  by  competent  authority  in  the  due  course  CKf 
proceedings  according  to  the  standing  law,  that  said  Stone  has 
been  declared  to  be  insolvent  and  his  estate  sequestrated  and 
vested  in  assignees,  but  by  an  act  of  legislation,  operating 
retrospectively  and  purporting  to  give  efficacy  and  validity  to 
acts  and  processes  which  have  been  adjudged  void.  If  such 
a  statute  does  not  constitute  an  exercise  of  judicial  power  by 
the  legislature,  it  is  certainly  a  violation  of  another  fundi^ 
mental  principle  of  the  constitution.  It  takes  away  from  a 
subject  his  property,  not  by  due  process  of  law  or  the  law  of 
the  land,  but  by  an  arbitrary  exercise  of  legislative  will.  Un- 
der our  constitution,  the  right  of  the  legislature  to  interfere- 
with  vested  rights,  and  to  deprive  persons  of  their  estate,  ia 
not  left  to  implication.  Not  only  is  the  right  of  acquiring, 
possessing,  and  protecting  property  declared  to  be  among  the 
essential  and  unalienable  rights  of  all  men,  but  also,  by  the 
twelfth  article  of  the  declaration  of  rights,  the  great  princi- 
ple is  enimciated  that  no  subject  shall  be  deprived  of  his 
property  or  estate  but  ^  by  the  judgment  of  his  peers,  or  the 
law  of  the  land.'' 

The  meaning  of  the  latter  phrase,  adopted  as  it  was  from 
Magna  Charta,  is  well  settied  and  familiar.  As  applied  to 
civil  rights  and  proceedings,  it  signifies  ^'  due  process  of  law,'' 
or  ^^  by  writ  original  of  the  common  law:"  2  Inst  45,  50.  Qx 
in  other  words,  and  in  a  more  enlarged  and  comprehensive 
sense,  it  imports  that  no  person  shall  be  deprived  of  his  right 
to  his  property  by  legislation  merely;  but  that  it  shall  be  done 
only  according  to  general  laws,  after  dne  inquiryi  in  a  tegolar 
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oonrse  of  pioceediiig,  aooording  to  piescribed  forms,  and  with 
dae  opportunity  to  parties  for  a  hearing  before  the  matter  shall 
be  adjudged  agarnst  them.  It  is  hy  the  law  in  its  due  and 
orderly  administration  through  appropriate  tIibunah^  and  not 
by  force  of  an  act  of  legislation  only,  that  the  subject  can  be 
deprived  of  his  property  in  the  true  sense  of  that  clause  of  the 
oonstitution  which  secures  to  him  the  protection  of  '^  the  law 
of  the  land:"  2  Kent's  Com.,  6th  ed.,  13;  Sedgwick  on  Stat 
A  Const.  Law,  638;  Taylor  y.  Porter,  4  Hill,  140  [40  Am. 
Dec.  274];  Wynehamer  y.  People,  13  N.  Y.  878;  Hoke  v.  Hen^ 
derwoj  4  Dev.  15  [25  Am.  Dec.  677];  Sohier  ▼•  MaseachueetU 
General  Hotpital,  3  Cush.  483,  493.  In  this  sense,  it  can- 
not be  said  that  Stone  was  declared  to  be  an  insolvent  debtor 
under  the  original  proceedings  instituted  against  him.  Prior 
to  the  enactment  of  the  statute,  by  which  it  is  alleged  that 
these  proceedings  were  confirmed  and  made  valid,  there  had 
been  no  adjudication  or  decree  by  virtue  of  which  his  property 
had  been  taken  from  him,  and  the  title  to  it  passed  to  his 
assignees.  It  was  still  vested  in  him;  he  had  the  entire  jus 
dieponendi;  his  power  over  it  was  as  perfect  as  if  no  warrant 
had  been  issued  against  him  or  his  estate.  Clearly  this  was 
so,  after  the  proceedings  had  been  adjudged  to  be  void  by  a 
decree  of  this  court  It  was  then  his  property  by  force  of  a 
valid  judgment  in  rem.  It  is,  therefore,  the  efPect  of  the  stat- 
ute by  which,  if  at  all,  the  property  of  Stone  is  taken  from 
him,  or  from  those  who  claim  under  him;  and  this,  too,  operat- 
ing retrospectively,  and  confirming  proceedings  which  had 
previously  been  adjudged  void,  which  were  commenced  and 
prosecuted  in  invitnm,  and  to  which  there  is  no  assent  by  Stone 
or  his  grantees,  either  express  or  impleid.  How,  then,  can  it 
be  said  that  he  was  deprived  of  his  estate  by  the  due  process 
of  law,  or  according  to  the  law  of  the  land  7  Is  it  not  a  case 
where  an  attempt  is  made  to  impair  vested  rights  by  taking 
prc^rty  against  the  consent  of  the  owner  by  the  mere  force  of 
a  legislative  act? 

There  is  a  class  of  cases,  the  authority  of  which  cannot  be 
denied,  by  which  it  is  settled  that  persons  who  take  grants  of 
property,  which  has  previously  been  sold  and  conveyed  by 
deeds  or  under  legal  proceedings,  which  lack  validity  by  rea- 
son of  some  omission  or  informality,  hold  subject  to  the  right 
of  the  legislature  to  cure  such  errors  or  defects  by  acts  of  retro> 
speetive  legislation.  To  such  cases,  the  salutary  principle  is 
iqyplicable  that  the  title  to  the  property  is  deemed  to  have 
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been  vested  subject  to  theequity  existing  in  the  first  purchaser 
which  the  subsequent  statute  recognizes  and  enforces.  But  it 
is  a  mistake  to  suppose  that  this  case  comes  within  that  prin- 
ciple. No  such  equity  existed  against  Stone.  After  the  first 
proceedings  were  adjudged  void,  he  and  those  claiming  under 
him  held  the  property  by  a  title  which  was  clear  and  unim- 
peachable, and  which  was  subject  to  no  right  or  claim  in  oihers 
which  could  be  made  valid,  or  which  could  support  an  equity 
which  legislation  might  ripen  into  a  paramount  title  against 
their  consent.  To  say  that  a  ipan's  property  may  be  taken 
from  him  by  force  of  an  act  of  legislation,  which  attempts  to 
confirm  and  give  validity  to  proceedings  which  have  previously 
been  adjudged  void  for  want  of  authority  and  jurisdiction,  is 
only  to  affirm  that  he  may  be  deprived  of  his  estate  without 
due  process  of  law.  There  is  some  show  of  reason  for  the  doc- 
trine that  defects  and  informalities  in  legal  proceedings  may 
be  supplied  or  cured  by  legislative  enactment,  so  as  efiectnally 
to  divest  titles  to  property  even  as  against  the  original  owners. 
But  in  such  cases  legislation  finds  its  support  and  sanction 
either  in  the  express  or  implied  assent  of  the  owneri  so  that 
the  maxim,  VoUfUi  rum  fit  injuria  is  applicable;  or  from  the 
principle  that  it  only  gives  force  and  effect  to  the  regular  ad- 
ministration of  the  law  through  appropriate  tribunals  having 
jurisdiction  of  the  subject-matter.  Both  these  elements  are 
wanting  in  the  case  before  us.  The  proceedings  against  Stcme 
were  in  invUum^  and  there  is  no  proof  of  any  absent  by  him  to 
the  sequestration  of  his  estate.  They  were  not  adjudged  to  be 
invalid  by  reason  of  any  error  or  omission,  but  because  there 
was  an  entire  absence  of  any  jurisdiction  or  authority  to  com- 
mence or  conduct  them  at  all.  This,  we  think,  is  the  vital 
distinction  between  this  case  and  most  of  the  cases  cited  by 
the  counsel  in  support  of  the  petition,  in  which  the  authority 
of  the  legislature  to  pass  healing  acts  to  confirm  the  equity  of 
those  holding  under  defective  legal  proceedings  has  been 
recognized.  No  such  equity  can  be  set  up  under  proceedingi 
which  were  wholly  without  authority  of  law;  still  less  can  it 
be  asserted  to  support  titles  acquired  under  such  proceedingi 
after  they  have  been  adjudged  void  by  the  decree  of  a  com- 
petent tribunal  operating  as  a  judgment  in  rem. 

It  was  suggested  by  the  learned  counsel  who  appeared  in 
aid  of  the  present  petition,  that  the  validity  of  the  statute  might 
be  upheld  and  vindicated  as  a  confirmation  of  the  acts  of  a 
judge  de  facto.    But  the  difficulty  in  the  way  of  adopting  thii 
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suggestion  is,  that  it  is  founded  on  a  misapprehension.  The 
judge  of  insolvency  for  the  county  of  Hampshire,  so  £eu:  as  he 
undertook  to  act,  and  to  take  jurisdiction  of  cases  in  the  county 
of  Worcester,  was  not,  in  the  legal  sense  of  the  term,  a  judge 
de  facto.  He  had  no  color  or  Bhow  of  right  to  exercise  the 
duties  of  the  office.  He  did  not  act  under  any  appointment  or 
commission  which  conferred  on  him  a  title  to  perform  official 
duties,  or  hold  jurisdiction  of  cases  in  that  county.  This  was 
essential  to  give  to  him  the  character  of  a  judge  in  fact.  In 
the  absence  of  any  legal  or  prima  fade  right  to  fill  the  of- 
fice, he  was,  within  the  legal  signification  of  the  word,  a  mere 
usurper,  or  intruder,  whose  acts  and  doings  were  not  even 
colorably  valid:  Coolidge  v.  Brighamj  1  Allen,  833;  FitcKburg 
Railrockd  v.  Orand  Jv/nction  Railroad  and  Depot  Co.j  Id.  552.  It 
is  not,  therefore,  a  case  where  a  statute  was  designed  to  confirm 
the  acts  of  an  officer  or  magistrate  who  has  exercised  a  juris- 
diction to  which  he  had  an  apparent  valid  right,  by  virtue  of  an 
appointment  or  election  in  which  there  was  some  defect  or  ille- 
gality. The  act  tmder  consideration  goes  much  further.  It 
purports  to  give  validity  to  the  unauthorized  acts  of  a  person 
who  has  exercised  a  jurisdiction  to  which  it  has  been  judi- 
cially determined  that  he  had  no  claim  or  color  of  title.  We  do 
DO  not  mean  to  say  that  it  is  not  competent  for  the  legislature 
to  pass  statutes  confirming  acts  of  magistrates,  or  other  public 
officers,  which  were  originally  void.  On  the  contrary,  there 
are  many  cases  in  which  such  legislation  would  not  only  be 
valid,  but  would  operate  with  a  most  salutary  and  beneficial 
efiect.  Nor  do  we  intend  to  be  understood  that  this  statute 
may  not  render  valid  many  of  the  proceedings  which  it  was 
intended  to  confirm.  But  we  do  say  that  we  cannot  give  it 
effect  where,  as  in  the  present  case,  it  operates  to  annul  or  set 
aside  the  judgment  of  this  court,  and  to  disturb  vested  rights 
by  taking  property,  without  due  process  of  law,  against  the 
consent  of  the  owner. 

We  do  not  think  it  necessary  to  examine  at  length  the  cases 
cited  from  our  reports  by  the  counsel  who  appeared  in  aid  of 
the  petition.  None  of  them  are  directly  in  point  on  the  ques- 
tions raised  in  the  present  case.  The  leading  ones  are  Walter 
T.  Baeonj  8  Mass.  468;  Patterson  Y.Philhrooky  9  Id  151;  Locke 
y.  Dane,  Id.  860;  Simmons  v.  Hanover^  23  Pick.  188.  Of  the 
first  three,  it  may  be  said  that  they  are  not  very  satisfactory, 
and  certainly  cannot  be  considered  as  an  authority  beyond  the 
precise  cases  which  they  decide.    When  necessary,  it  may  be 
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proper  to  xeoonsider  them  with  care.  But  they  do  not  decide 
that  the  legislatnre  can  confirm  proceedings  which  have  been 
adjadged  void  by  the  tribunal  of  last  resort  No  such  ques- 
tion could  arise  in  those  cases,  because  the  act  which  was  there 
under  consideration  contained  a  proviso  that  it  should  not 
affect  any  suit  in  which  final  judgment  had  been  rendered  by 
this  court:  Stats.  1808,  c.  92.  In  regard  to  the  last-named 
case,  it  is  sufficient  to  say  that  the  statute,  the  validity  of 
which  was  there  affirmed,  in  no  way  affected  any  vested  right 
to  property,  and  might  well  be  sustained  as  affecting  ozdy  a 
remedy,  and  not  a  right 
Petition  dismissed. 


LioiBLATUBS  CAVNOT  EuuMUM  JUDICIAL  FuHOTiom  SO  M  to  flltar  cfleci 
of  judgments  and  decrees  of  courts*  or  to  render  Talid  proceedings  in  ooorti 
which  have  been  adjadged  to  be  void:  Menget  ▼.  Dentkr,  75  Am.  Dec  616^ 
and  note  621.  The  principal  case  is  dted  to  this  effect  in  Ptyor  ▼.  i>oi0ney, 
60  Gal.  408»  410;  Columbus^  C,  A  L  B^y  Oa.  ▼•  Board  qf  CanamsAmert,  65 
Ind.  427;  Waier§  ▼.  Sikkneif,  12  Allen,  7;  Sparhawk  ▼.  SparhavA,  116  Mass. 
818;  Comnumufealth  v.  Brown,  121  Id.  79;  Forster  ▼.  Fonier,  129  Id.  663-566; 
BuUer  v.  Supervisor  Saginaw  Co,,  26  Mich.  28;  MUaan  Co,  ▼.  Baieman^  54 
Tez.  167;  MUla  v.  Charleion,  29  Wis.  416.  But  the  enactment  of  statntes  for 
the  purpose  of  curing  defects  and  irregularities  in  proceedings  for  miiniwiiMiiit 
and  oollection  of  taxes  is  not  such  an  ezerdse  of  judicial  functions:  J^lowrtT. 
JamesvUle,  31  Id.  659;  nor  the  enactment  of  statutes  providing  new 
Weed  ▼.  Donovan,  114  Mass.  183^  citing  the  principal 
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▼uxtDT  AXB  Bow  or  Dhbtob  ABM  Bxucft  iBOM  AxTACBDisaTy  if  bis  aole 
business  is  that  of  a  musioianf  as  a  member  of  a  miUtazy  and  quadriPs 
band,  and  he  obtains  most  of  his  support  by  playing  upon  his  Tidin*  pio> 
Tided  the  value  of  all  his  musical  instruments  U  less  than  one  lumdrsd 
dollars. 


Tort  against  a  deputy  sheriff  for  attaching  plaintiff's  violin 
and  bow.    The  opinion  states  the  tactB. 

8.  P.  Twisa^  for  the  plaintiff. 

0.  F.  Verry^  for  the  defendant. 

By  Court,  Merrick,  J.  The  statute  exempts  ficom  attach* 
ment  the  implements  of  a  debtor  necessary  for  carrying  on  his 
trade  or  business,  and  not  exceeding  one  hundred  dollars  in 
value;  Oen.  Stats.,  c.  183,  sec.  82.    '' Business"  is  a  wcid  d 
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large  dgnification,  and  denotes  the  emplojrment  or  occupation 
in  which  a  person  is  engaged  to  procure  a  living.  The  plain* 
tiff  is  a  musician,  and  has  for  some  years  been  employed  in 
playing  upon  musical  instruments,  as  a  member  of  military 
and  quadrille  bands.  He  has  in  that  way  obtained  his  whole 
support  and  livelihood,  has  been  engaged  in  no  other  pursuit, 
and  has  had  no  other  trade  or  employment.  That,  therefore, 
is  his  business;  and  the  only  instruments  owned  and  used  by 
him  in  pursuing  it  are  a  violin  and  comet,  the  united  value  of 
which  is  less  than  one  hundred  dollars.  The  violin  is  a  small 
instrument  played  ui)on  exclusively  by  the  hand;  and  upon 
the  facts  agreed,  it  is  obviously  essential  to  make  his  labor 
available,  and  enable  him  to  do  the  work  and  render  the  ser- 
vice  which  he  contracts  to  perform.  In  this  view,  in  conform- 
ity  to  the  interpretation  heretofore  given  to  the  provisions  of 
the  statute,  it  was  clearly  exempt  from  liability  to  attachment 
or  seizure  upon  execution:  Wikon  v.  EUiotj  7  Gray,  69.  The 
defendant  must  therefore  be  defaulted,  and  judgment  rendered 
for  the  plaintiff  for  the  damages  agreed  upon  by  the  parties. 


KxmPTioy  or  "Tools"  and  ''iMPLnaam  of  Tsadi"  from  «x60Dtion 
attachment,  and  what  indnded  within  sach  designation:  See  note  to  JTIf* 
hmm  Y.  Demmg,  21  Am.  Dec.  545--564,  citing  many  cases,  and  anumg  them  the 
principal  case  at  page  554.  In  Baier  ▼.  WilUa,  123  Mass.  195,  the  principal 
case  is  cited  on  this  pointy  and  it  is  held  that  the  comet  of  one  who  is  bo^  a 
mnsinian  and  a  tinner,  and  obtains  support  by  both  occupations,  is  exempt  if 
the  value  of  comet  and  tinner's  tools  do  not,  together,  amount  to  more  than 
the  sum  exempt  by  statute.  In  WctUaee  v.  BartUU^  108  Id.  54^  the  prin- 
opal  case  is  also  cited  on  this  pointy  and  it  is  held  that  fixtures  for  carrying 
OB  a  grocers'  or  butchers'  busineas^  as  weight*  and  measare^  hone  and  oar* 
riago^  and  other  artidee  used  in  the  trader  ace  not  exeuxf/L 
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JuDGicnT  RaooTXBiD  BDOBs  ImrxRioR  CouxBT  MAT  BB  PkovBD  BT  memo* 
randa  of  the  magistrate  upon  his  docket^  and  by  the  production  of  the 
original  papers  in  the  case,  verified  by  the  testimony  of  the  magistrate, 
if  these,  when  taken  together,  show  clearly  all  the  essential  particulars 
of  a  valid  judgment,  and  no  extended  record  has  been  made. 

Action  apoQ  a  promissory  note.  The  defendant  relied  in 
•et-off  on  a  judgment  recovered  against  the  plaintiff  before  a 
ooonty  magistratei  and  assigned  to  defendant  with  notioe  to 
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plaintiS    naintiff  denied  the  eziBtenoe  and  yalldity  of  thu 
Judgment    The  remaining  fiEtcts  appear  in  the  opinioD. 

W.  A.  WUUamB,  for  the  plaintiff. 
T.  L.  Ndson^  for  the  defendant. 

By  Court,  Bigblow,  C.  J.  We  think  the  docket  entij  witL 
ihe  accompanying  papers,  verified  by  the  teetunoiny  of  the 
magistrate,  were  competent  and  sufficient  proof  of  a  judgment 
duly  recovered  against  the  plaintiff.  It  was  the  best  evidence 
in  existence  to  prove  the  fact.  The  magistrate  had  not  extended 
the  record.  The  proceedings  all  rested  in  his  minutes,  and  in 
the  writ  and  other  papers  which  were  in  his  possession*  From 
these,  taken  together,  a  complete  and  perfect  record  could  be 
made  up.  Every  essential  fact  to  constitute  a  judgment  appears 
from  an  inspection  of  the  papers  and  the  minutes  of  the 
magistrate,  without  resorting  to  parol  proof.  The  names  of  the 
parties,  the  notice  to  the  defendant  and  its  return,  the  de&ult 
of  the  defendant,  the  continuance  of  the  case  for  judgment 
untQ  the  twenty-third  day  of  July,  the  rendition  of  judgment 
on  that  day  for  the  sum  of  one  hundred  dollars  damages,  and 
seven  dollars  and  fifty-three  cents  costs,  and  the  issue  of  exe- 
cution on  the  judgment  on  the  twenty-fifth  day  of  July,  are  all 
apparent  firom  the  written  memoranda  produced  by  the  magis> 
trate,  and  verified  by  his  oath  as  being  the  original  papers 
and  minutes  of  the  record.  The  rule  is  well  settled,  that  min- 
utes may  be  introduced  when  the  record  has  not  been  drawn 
out  in  eztenso^  as  containing  the  elements  of  a  record,  and  in 
truth,  for  the  time  being,  constituting  the  record  itself:  Sat^ 
V.  Briggs,  4  Met.  421,  423;  Arunddl  v.  WhiU,  14  East,  216; 
King  v.  Smith,  8  Bam.  &  Cress.  341;  1  GreenL  Ev.,  seo.  613. 
In  the  case  first  cited,  the  objection  to  the  evidence  offered  was 
not  that  a  record  could  not  be  proved  by  minutes  of  the  magis- 
trate, if  they  were  full  and  sufficient  to  supply  everything 
that  was  essential  to  make  the  record  perfect,  but  that  in  that 
case  there  were  no  memoranda  or  papers  in  existence  to  show 
all  the  proceedings  before  the  magistrate,  and  that  the  absence 
of  them  could  not  be  supplied  by  parol  proof.  The  evidence 
to  prove  the  judgment  in  the  present  case  is  much  more  full 
and  complete  than  that  which  received  the  sanction  of  this 
court  in  Park  v.  Darlingy  4  Gush.  197. 

There  can  be  no  doubt  that  the  judgment  of  an  inferior 
oourt  may  be  proved  by  producing  the  original  record,  if  it  is 
drawn  out  in  full,  or  the  minutes  of  the  proceedings,  when 
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they  are  not  made  up  in  form  and  fully  extended.  But  the 
better  and  more  regular  mode  of  proving  judgments  of  magis- 
trates is  by  an  exemplified  copy  of  the  proceedings  duly  drawn 
cat  and  certified.  This  can  be  always  easily  procured,  and 
its  production  avoids  the  danger  of  the  loss  of  original  papers, 
and  of  mistakes  in  apprehending  the  meaning  of  brief  docket 
entries,  which  are  sometimes  obscure  and  difficult  to  under- 
stand. 

ions  overruled. 


Oudul's  Doosar  ahb  'Bafmbb,  Vilmd  nr  Casm  in  an  inferior  oonrt^  oonstt- 
teto  the  record^  and  are  oompetent  evidence  until  the  reoord  ia  extandedi 
CammomweaUh  r.  Ha^fiM^  107  Maaa.  231»  dting  the  prinoipal 


Shebman  V.  Fall  Biveb  Ibon  Wobes  Gompant. 

(2  AlXBN,  624.] 

Lbbbb  mat  MAnrrADr  AonoN  iob  NuiSAiioa  to  Rxal  Ebtatb  which  he 
oocnpiea,  if  injoriona  to  hia  poaaeaaory  intereet;  but  for  any  injury  to  the 
rereraion,  the  action  mnat  be  brought  by  the  landlord. 

Lnsu  MAT  Madttain  AonoN  AOAnrar  One  VTho  has  LAn>  Gab-fip£8  in 
neighboring  atreeta  ao  imperfectly  that  they  conatitate  nniaance  to  his 
poaaeaaion,  in  allowing  gaa  to  eacape  through  the  ground  and  into 
the  water  of  a  well  on  hia  premiaea  which  are  uaed  for  a  livery-stable, 
thereby  rendering  the  water  unfit  for  use,  and  making  the  enjoyment  of 
hia  estate  leaa  beneficial,  although  the  nniaance  may  have  existed  in  a 
leaa  degree  when  the  premiaea  were  hired,  and  may  recover  for  the  incon* 
Tonience  to  which  he  haa  thereby  been  subjected,  and  expenaea  which  he 
haa  reasonably  and  properly  incurred  in  attempts  to  exclude  the  gaa  from 
the  well,  but  not  for  injury  cauaed  by  allowing  hia  horaea  to  drink  the 
water  after  he  knew  that  it  waa  corrupted  by  the  gaa. 

9oii-Jonn>EB  of  Pladitivv  cr  Tost  can  be  taken  advantage  of  only  by  plea 
in  abatement. 

ToBT  for  injuries  caused  by  laying  imperfect  gas-pipes  in 
streets  near  premises  which  plaintiff  had  hired  and  used  for 
the  purpose  of  a  livery-stable,  by  reason  of  which  gas  escaped 
through  the  ground  and  into  the  water  of  a  well  on  the  prem- 
ises, thereby  rendering  it  unfit  for  use,  and  deleterious  in  its 
effects  on  the  horses  and  business  of  plaintiff.  The  remaining 
facts  are  stated  in  the  opinion. 

E.  H.  Bennett  and  L,  Laphavij  for  the  plaintiff. 
C  /.  Reed  and  J.  C  Blaiedetlj  for  the  defendants. 

By  Ck>urt,  Hoab,  J.  It  may  be  that  the  plaintiff  is  not  en« 
litlcMi  to  recover  a  considerable  part  of  the  damages  which  he 
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claimB,  yet  the  court  can  perceive  no  legal  objection  to  the 
maintenance  of  this  action. 

1.  A  lessee  may  maintain  an  action  for  a  nuisance  to  the 
real  estate  which  he  occnpies«  which  is  injniions  to  his  pos- 
sessory interest;  while  the  landlord  mnst  bring  the  action  for 
any  injury  to  the  reversion.  If  the  nuisance  of  which  the 
plaintiff  complains  made  the  enjoyment  of  the  estate  less  bene- 
ficial, or  in  any  way  rendered  it  expensive  or  inconvenient^ 
without  fault  on  his  part,  he  is  entitled  to  compensation  there- 
for. 

2.  Although  the  nuisance  may  have  existed  when  the  plain- 
tiff hired  the  premises,  it  is  a  continuous  nuisance,  constantly 
created  and  renewed  by  the  manufacture  and  distribution  of 
the  gas;  and  for  this  maintenanoie  and  renewal  of  the  injury 
an  action  lies.  Besides,  the  proof  offered  was,  that  the  offens- 
ive action  of  the  gas  was  largely  increased  after  the  plaintifi^i 
title  accrued. 

8.  The  objection  that  the  co-tenant  of  the  plaintiff  should 
have  joined  in  the  suit  is  only  available  in  abatement. 

4.  If  the  injury  to  the  plaintiff's  horses,  and  to  his  business, 
was  occasioned  by  his  own  carelessness  in  allowing  the  horses 
to  drink  the  water  after  he  knew  that  it  was  corrupted  by  the 
gas,  the  effect  would  only  be  to  exclude  that  particular  element 
of  damages.  He  can  recover  only  for  the  natural  and  direct 
consequences  of  the  wrongful  act  of  the  defendants,  and  not 
consequential  damages  which  might  have  been  avoided  by 
ordinary  care  on  his  own  part.  But  if  the  loss  of  the  use  of 
the  well  was  in  itself  an  inconvenience,  or  if  he  was  put  to  ex- 
pense in  reasonable  and  proper  attempts  to  exclude  the  gas 
from  his  well,  the  defendants  are  not  to  be  protected  from 
responsibility  to  the  extent  which  these  fictcts  would  justify, 
because  the  plaintiff  has  negligently  permitted  other  injurious 
consequences  to  follow,  for  which  he  can  have  no  remedy. 

Exceptions  sustained. 

AifnoN  loa  Daiuois  iob  NunAHca  may  be  mafataimiNl  by  mm  la  po»- 
•Muon  for  injury  to  hu  ponenocy  intumt,  {hoagh  he  hare  no  title:  (ytm- 
meUn  v.  Coaoe,  68  Am.  Deo.  120»  and  note  12S.  0^  the  qneetion  of  dainagei^ 
it  is  said  that  a  party  injured  can  only  recover  for  the  ooneegneneee  of 
wrongful  aots  of  the  defendant^  and  not  for  injnriee  iHiioh  nii|^t  haTe  beai 
aToided  by  ordinary  oare  on  plajntiiTe  part:  Flifim  t.  Tnuik^  11  ADen»  SS^ 
oiting  the  prindpal 
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AcnoN,  defralt,  what  ia  admitted  by,  ^4SL 
AmmmitAnoNy  bond  mnit  be  gbren,  Mb 

bond,  failure  to  execate,  66. 

bond  ▼arying  from  statatory  form,  67. 

bond  with  only  one  surety  ib  void,  67. 

granted  on  estate  of  living  person,  65,  66. 

jurisdictional  facts  essential  to  valid  grant  of^  6S. 

letters  of,  granting  of,  is  a  jndioial  act,  66. 

letters  granted,  where  decedent  did  not  live  nor  have  estate  are  mU,  9§k 

letters,  collateral  impeachment  of,  when  not  allowed,  66,  66b 
AuMONT,  judgment  for,  is  binding  though  based  on  publioation  cf  — —mm*^ 

443. 
Alteration  in  negotiable  iostrament,  efiSsot  ci^  754. 
Atfbal  by  one  of  several  joint  defendants^  667. 
AflSXONMZNT  of  dower,  60(V-604. 
AirAOHMSNT,  affidavit  for,  collateral  attack  on,  166. 

affidavit  for,  by  clerk  before  his  own  depaty,  ML 

affidavit  for,  by  whom  may  be  made^  167. 

affidavit  for,  entitling  of,  167. 

affidavit  for,  fatal  defect  in,  169. 

affidavit  for,  defects  in,  165. 

affidavit  for,  defects  in,  waiver  ci^  165. 

affidavit  for,  grounds  must  be  stated,  170. 

affidavit  for,  intent  of  defendant,  when  must  be  itttMy  17& 

affidavit  for,  must  state  nature  of  demand,  168. 

affidavit  for,  must  state  amount  due,  168. 

affidavit  for,  made  by  agent,  what  must  state,  167. 

affidavit  for,  may  state  as  many  grounds  as  party  hai»  171. 

affidavit  for,  grounds  of  attachment  must  be  oonaistent  Willi  Mflh  olbii^ 
171. 

affidavit  for,  necessity  of,  165,  166. 

affidavit  tor,  need  not  state  that  it  was  made  foror  oq  bahall  cf  f'^^^fH 
167. 

affidavit  for,  on  information  and  belief^  167 

affidavit  for,  omission  o(  clerk  to  file,  168b 

affidavit  for,  omission  of  deponent's  signature^  168. 

affidavit  for,  omission  of  clerk  to  affix  seal  or  atteet  jiml^  1681 

affidavit  for,  onussion  of  officer  to  add  his  offieial  titls^  168. 

affidavit  for,  omission  of  officer  to  sign,  168b 

affidavit  for,  surplusage  in,  172. 

affidavit  for,  sufficiency  of,  166. 

affidavit  for,  traverse  of,  166. 

affidavit  for,  uncertainty  in,  172. 
Ax.  Duo.  Vol  LZZIX-41 
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Arachmknt,  affidavit  for,  when  a  part  of  the  reoov^  IM 

bond  for,  form  of,  173. 

bond  for,  ia  amendable,  172. 

bond  for,  must  be  given,  172. 

bond  for,  omiaaion  of  and  its  eflfoeti^  172. 

ijHming  before  filing  affidavit  or  bond,  173. 

iflsaing  on  Sunday,  173. 

irregnlaritiea  which  may  avoid,  164-172. 

trregnlaritiea  not  affecting  joriadiction,  do  not  avoid,  16^ 

irregnlaritiea,  waiver  by  plea  to  the  meriti»  164. 

irregularities,  mode  of  urging  objection  to,  164. 

irregttlaritieB,  motion  to  quash  for,  whether  decirion  on  will  be  leilevt^ 
164. 

misrecitals  in  writ  of,  173. 

officer  issuing  when  acta  judidally,  172. 
AxTORirsT,  communications  to  one  employed  to  draw  deed  are  not  privilsfi^ 
373. 

KnoKiB,  when  entitled  to  compensation  from  both  paitiei^  766^ 

Child,  action  for  injuries  to,  484. 

action  for  services  of,  485. 
Common  Cabrixr,  bill  of   lading,  master  of  vessel  baa  no  poww  te  sip 
unless  goods  are  shipped,  682. 

contract  to  limit  liability,  57. 

burden  of  proof  to  exonerate  from  loss,  57* 

damages,  measure  of,  for  delay  in  delivering  goods,  378. 

notice  to  limit  liability,  57. 
Conversion,  arising  from  refusal  to  deliver  property  to  owner,  36ft. 
COKBIDEBATION,  precedent  debt  is,  421. 
CoNTKMFT,  judgment  imprisoning  for,  how  far  examinable  on  habeai  aw|pa% 

536. 
CoNgnrunoNAL  Law,  statutes  validating  nsurioos  contracts,  248b 
Corporations,  allegation  of  existence  of,  whan  unnecessary,  437,  438b 

amalgamation  of,  422. 

consolidation  of,  construed,  423b 

consolidation  of,  assent  of  stockholders,  neoeasity  of,  424. 

consolidation  of,  by  action  in  two  or  more  states,  427. 

consolidation  of,  defined,  422. 

consolidation  of,  effect  of,  422, 425. 

consolidation  of,  effect  on  dissenting  stockholders,  424. 

consolidation  of,  effect  on  pre-existing  liabilities,  425. 

consolidation  of,  effect  on  pre-existing  property,  426. 

consolidation  of,  effect  on  pre-existing  rights,  426. 

consolidation  of,  effect  on  pending  suits,  426. 

consolidation  of,  must  be  authorised  by  statute,  423^ 

consolidation  of,  power  of  legislature  to  authorial,  4?2. 

oonsolidation  of,  statute  authorizing,  how  construed,  4 A 

consolidation  of,  stockholders,  when  may  enjoin,  423. 

consolidation  of,  rights  of  new  corporation,  426. 

consolidation  of,  where  corporations  were  created  in  diilsrent  stats^  4n» 

existence  of,  how  questioned,  437,  439. 

ratification  by  silence  or  acquiescence,  387. 

subscription  to,  in  advance  of  its  formation,  363. 

subscription  to,  when  may  not  be  withdrawn,  438. 
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Oo-TBHAiiTt  iberiif  atteehing  property  o(  may  take  poweMion  of  the  wholi^ 

151. 
Go-TRBSPA88KBa»  judgment  against  one  doee  not  defeat  aetion  againit  thie 

other,  707. 
OomAifT  of  eeiauif  when  broken,  115. 
CftUDf  AL  Law,  aooessaries  in  miedemeanors,  694. 

oentence,  amendment  of,  dnring  the  term,  779. 

aentence,  after  adjournment  for  the  term,  oannot  be  ohanged,  779. 

aentenoe,  changing  after  prisoner  has  bem  oommitted  to  prison,  779, 190k 

eentence,  Tacating  by  court,  779. 
Cbop,  agreement  to  raise  on  the  shares,  151. 
Conoif,  when  Talid,  759. 

DaMAon,  measure  of,  on  oonTersion  of  pledge,  606w 

measnre  of,  on  faQore  of  title,  467. 
DaFiniTiow  of  compulsory  payment,  184. 

of  consolidation  of  corporations,  422. 

of  materials,  275. 

of  ministerial  acts,  473. 

of  obligation  of  contract^  495. 

of  ordinary  care,  699. 

of  shore,  162. 
DEPOsrnoii,  when  inadmissible,  716. 

suppressing,  because  two  or  more  were  taken  at  the  same  time,  Wk 
DowKB,  assignment  of,  according  to  common  right,  what  is,  602. 

assignment  of,  acceptance  by  widow,  whether  essential,  601. 

assignment  of,  guardian  of  heir,  whether  may  make,  601. 

assignment  of,  heir  is  proper  person  to  make,  601. 

assignment  of,  infant  heir  may  make,  601. 

assignment  of,  may  be  without  legal  proceedings,  600. 

assignment  of,  may  be  by  parol,  601. 

assignment  of,  made  by  an  abator,  disseisor,  or  intruder,  609L 

assignment  of,  made  by  a  co-tenant*  602. 

assignment  of,  statutes  providing  mode  of,  601. 

assignment  of,  where  assignment  in  kind  is  impracticable,  602. 

aasignment  of,  where  lands  are  held  in  common,  603. 

aasignment  of,  where  husband  dies  seised  of  a  mill  or  ferry,  60Sw 

assignment  of,  where  husband  dies  seised  of  distinct  parcels,  601^ 

assignment  of,  who  may  make,  600,  601. 

assignment  of  widow's  right  to  growing  crops,  604. 

remedy  for,  604. 

right  of  widow  before  assignment  of,  603. 

Broppel  against  oontinuanoe  of  unlawful  proceedings,  692. 

by  admission,  656. 

by  permitting  sale  of  one's  real  estate,  656. 

to  daim  improvements  erected  by  another,  655. 
BrmxHCB,  admission  of  executor  or  administrator,  297. 

croes-examination  as  to  collateral  facts  is  conclusive,  699. 

declarations  of  grantor,  717. 

declarations  of  agenti  666. 

of  specific  acts  of  carelessness  and   incompetency  to  show  imlpahto 
neglect*  727. 

■eb»dnlea  filed  by  an  insolvent  to  prove  insolvoiicyf  717. 
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KiiamoN,  bin  of^  oumot  be  altered  after  the  term,  4SflL 
BzBOunoH,  derk  hae  no  Authority  to  iasae  without  reqpeal^  401 
exemption  of  mnaical  inttrnmenti,  797. 


Factor,  power  of»  to  pledge,  203. 

YtLAWULEHT  CJoNVXTANCB),  coareyaiioee  made  during  pendenoj  el  nI^  4SL 

Gab  GoiCPAirr  may  withhold  gaa  from  whom  H  ploeeee^  S8ZL 
Oztr,  deliveiy  when  esaential  to,  G2L 

Habbah  GoBFua,  oondndTeneas  of  judgment  of  oonTiotioB^  6ML 
HzoHWAT,  hairier,  neglect  of  town  to  ereet,  704,  705. 

ezcarationa  for  which  land-owner  is  answerable,  702. 

excavationa  made  by  owner  st  a  distance  from,  702. 

fencing  ont  excavatians,  duty  of  land-owner,  703,  70i. 

liabilities  of  towns,  counties,  and  cities,  for  defect  in,  708^ 

owners  of  adjoining  land  making  excavations,  702. 

owners  of  adjoining  land,  duty  to  maintain  his  premises  free  troai  dig- 
ger, 702. 

persons  stra3ring  from,  and  falling  into  excaTaticns^  708L 

pits  or  excaTations  near  to,  703. 

railing  adjoining,  duty  to  erect,  704,  70S. 
HuBBAKD  AND  WoTB,  Contract  in  anticipation  of  sepentioii,  wImb  vilid,  91k 

person  famishing  goods  to  wife  does  so  at  his  peril,  7tti 

InsAiTE  Person  may  be  sued,  69. 

note  of,  for  neceasaries,  69. 
iNaoLVZNOT,  assignee  in,  right  to  avoid  transaction  U  the  msolwi^  TOOL 

discharge  in,  effect  on  non-residents,  765. 
IirBURAMCi,  alteration  in  ownership,  what  ia^  748. 

assigning  policy  of,  547. 

insurable  interest,  what  is,  680. 

mortgage  of  property,  when  avoids,  748. 

proofs,  waiver  of,  740. 

waiver  of  conditions  by  officer,  733^  736. 
Intoxioation,  voluntary,  when  lessens  aoooimtability  to  crina^  44flL 

Judgment,  collateral  attack  on,  249. 

fraud  in  proceedings  does  not  render  it  void,  782L 

in  attachment,  when  not  in  personam,  249. 

on  part  of  an  indivisible  demand,  707. 

vacating,  for  fraud,  surprise,  or  irregolsrity,  686i 
Judicial  Acts,  delegation  of,  473. 

instances  of,  473,  474. 

no  liability  for  delinquency  or  misoonduol  iii»  47IL 

of  quad  judicial  officers,  474» 
JuBiSDiCTioN  over  real  property  in  anothef  stata^  4I& 

Lands,  patents  to,  conclusiveness  of,  162. 
Lkjensbs  are  generally  revocable,  721. 

to  cut  trees,  revocation  of,  721. 
Lien  of  attorney  does  not  attach  until  jndgmont^  61& 

of  material-men,  268-278 

Maketed  WoicAN,  action  for  personal  injuriee  to^  48S. 

conveyance  to,  by  hosband,  when  regarded  as  VQlaataXt 
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MATMiTiTfMBy,  eontraot  need  not  vtato  in  wliat  *— "««^  nvteUi  an  to  bt 
ntedy  278. 

dBfinition  of  word  '^nuitorialB,''  27ft. 

doiling  with  oontraotoTt  when  bftTo  liea»  270L 

foniishing  material  oa  credit  of  oontraetor,  272. 

fmniahing  powder  and  foae  to  blast  rocky  STIft. 

fmniahing  lightning-roda*  275. 

fak  the  aeoond  degree,  271. 

Ben  of^  when  doea  not  ezistk  268. 

machinery,  lien  for,  275. 

materia],  whether  mtut  have  been  naed  in  the  boilding^  274. 

mnat  famiBh  for  building,  and  not  on  the  credit  of  the  oontraetory  STL 

proof  of  natnre  of  contract,  272. 

atatnte  granting  lien  to  meohanio  doeo  not  indnde,  S60. 

atatnte  granting  lien  to  oontraotor  doea  not  indnde,  2(MI. 

what  may  be  indnded  in  lien  ci^  275. 

who  haa  no  lien  becanae  he  doea  not  contract  with  owner,  260. 
MfffffATfio's  LzEN,  material-men,  when  and  for  what  may  aaMrt  lieni^  211^ 
278. 

atatntory  directiona  must  be  followed,  429. 

takea  effect  only  on  filing  notice,  429. 
MoriB,  owners  of  Mexican  grant  are  entitled  to,  1991 
MnmrriBiAL  Acra  defined,  473. 

difference  between  and  judicial,  472. 

liability  for,  473. 

of  jndidal  officers,  473. 

of  mnnidpal  cozporations,  475. 
liOKraAOi,  diattel,  unrecorded,  ia  invalid,  760l 

chattel,,  without  affidavit,  750. 

ejectment  by  mortgagee,  361. 

ol  railroad,  when  authorized,  516. 
MumciPAL  CoBPORATXONs,  aots  o(  when  jndidal  and  when  mfniatsria],  476^ 
476. 

damagea  from  changing  grade  of  atreet,  447. 

highways,  liabilities  for  excavationa  and  want  of  fepair,  708L 

liability  for  acts  of  officers  and  agents,  379L 

liability  for  neglect  of  officers,  723. 

liability  for  non-performance  of  a  duty  imposed  by  law,  848. 

ratification  o(  by  vdd  act,  691. 


Nmujobnoi,  child  not  expected  to  act  with  same  pmdanoe  aa  an  adult, 

contributory,  bars  plaintiff's  claim  to  damages,  726. 

contributory,  instructions  concerning,  727. 

contributory,  when  a  question  for  the  jury,  727. 

dii^t,  may  not  defeat  plaintiff's  recovery,  876. 
Hbootiabli  iMsntuiiEirTB,  alteration  in,  effect  d^  754. 

notice  of  dishonor,  form  of,  661. 

notice  of  dishonor,  excuse  for  not  giving,  661. 
KonoB  before  payment  of  money  is  equivalent  to  notice  before  the  osntfne^ 
463. 


OmCBU,  what  acts  of;  are  ministerial  and  what  jndidal,  472-477. 
r,  poesesrion  is  calj  prkna/ade  evidence  of^  20lL 
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PAJKTmoHy  jvdgnMnt  in,  oondnriTeiiaai  ci,  403. 

pATMSifT,  when  deemed  oompnlaory,  184. 

Pleadings,  amendment^  when  too  late  to  make  in  aefeion  for  aUnderv  481 

Plkdobb,  oonTeraion  by,  mearare  of  damagei,  605. 

of  commeroiai  paper,  mnat  collect  it  by  aoity  603. 

of  commercial  paper,  mast  ezerciBe  ordinary  diligence^  603^ 

of  commeroiai  paper,  suit  by,  604. 

of  stocks  or  bonds,  remedies  of,  604. 

pnrchaae  by,  at  his  own  sale,  602. 

remedy  by  judicial  sale,  603. 

remedies  of,  by  non-jadioial  sale,  601. 

remedies  of,  npon  default  in  payment^  600l 

possession,  right  of,  to,  600. 

possession,  remedy  for  unlawful  taking,  600l 

possession,  surrender  of,  destroys  his  lieo,  600l 

possession,  wrongfully  taken  from,  600. 

sale  by,  notice  of  to  pledgor,  501. 

sale  by,  of  commercial  securities,  602. 

sale  by,  should  be  at  public  auction,  601. 

sale  by,  statutory  provisions  concerning,  602L 

sale  by,  under  power  of  sale,  602. 
Pezncipal  and  Agent,  acts  done  by  mere  stranger,  wfaetbsr  nmst  be 
diated,388. 

ratification  by  silence  or  acquiescence,  887. 

notice  that  act  of  agent  was  unanthorind,  dnty  of  ptmoipnl  to  giT% 

repudiation  of  unauthorized  act»  when  necessary,  S88L 
PuBLio  Works,  damages  for  erection  of,  447. 
PuBCHASSR  for  Taluable  consideration,  one  who  takes  to  eeonra 
debt,  421. 

innocent,  who  are,  463. 

Ratlroad,  mortgage  of  net  earnings  of,  66L 

passenger's  right  to  stop  over,  730. 
^JLPE,  assault  to  commit,  624. 

submission  may  not  include  coosenti  624b 
Ratification  of  unauthorized  act,  when  in^Usd  from  prino^^'a  sflaoMy  387* 

389. 
Redemption,  statutes  aUowing,  whether  impair  obligptian  cf  eontnal^  481 
Reieress,  action  when  ready  for,  211. 

action  which  cannot  be  referred,  211-208. 

consent  of  parties  to  appointment  ci^  207. 

compulsory  reference,  when  may  be  made,  208. 

compulsory  reference,  when  may  not  be  made,  901 

in  cases  at  law,  consent  of  parties  is  necessary,  201 

in  equity  cases,  consent  of  parties  to  appointment  of  it  not  w&ommrjt  W. 
Right  of  Wat  is  appurtenant  to  every  lot  into  whidh  tnoi  may  be  sibi 
divided,  721 

Bbbbiff,  must  obey  orders  of  courts  and  not  tit  in  Jndgmsnt  tiMrwn»  141 
Statute,  change  in,  which  controls,  494. 

impairing  obligation  of  contract^  481 

inspection  of  jouxnals  to  show  that  it  wia  aoi  l^fUly  enartad,  41L 

obligation  of  oontraot  defined,  481 
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0KATvn^  oUigatioB  of  oontneti  redanptbn  law  when  i]iipdli%  491 

whflB  thoald  bt  aTeired  in  quo  waftaniOt  411. 
BrAitm  ov  Fraum^  agreemente  whioh  may  bo  perf omad  wtthia  a  jtar  il 
tho  death  of  a  pu^,  41& 

agreamont  not  to  engage  in  a  riTal  hnmnftn,  418. 
SimoiLiPnoir  for  ereotion  of  ohnroh,  611. 
Bntxrtf  enlargement  of  oredit  dlflchaigee»  518. 

TasLARQir  of  pewonal  estate,  where  may  be  aeMMed,  S78L 

CJsumT.  atatate  TaHdating  oontraoti  void  for,  94S. 

Watsb,  detention  of,  by  riparian  owners  641b 

appropriator*!  right  to,  638. 

domeetic  porpoeee,  nee  of,  for,  642. 

divinon  of,  by  riparian  owners,  639. 

mannfaotoring  pnxpoees,  nae  of,  for,  64S. 

riparian  owner  has  right  to  flow  of,  in  natofal  ohnBtteaad  fniiioliilihed, 

638. 
riparian  owner'i  right  to  nee  for  etook,  640. 
rwaeonible  nae  of,  what  ie»  641. 
mm  oi,  to  whioh  riparian  owner  is  entitled,  639. 
«M^  reaeooableneas  of,  is  a  qoeetion  for  the  Jury,  841 
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ABANDONMENT. 

L  Ii4W  wni.  Imply  A^Axmomaasrr  of  Wsbgk,  wifhoat  th«  positiYv  Uth 
tunmy  of  ui  owner  of  the  boat  and  cargo  in  affirmation  of  the  fact, 
where  aiich  wreok  is  ooFered  by  an  island  formed  apon  it»  on  which  trees 
have  grown  to  the  height  of  thirty  or  forty  f eet»  and  the  owners,  after 
recovering  a  portion  of  the  cargo,  have  abandoned  the  remainder.  Ead$ 
▼.  Braaelton^  88. 

t:  Fdtdkb  oy  Wbsok  as  Suok  is  entitled  to  the  property  as  owner,  or  to 
its  poainssion  as  salvor,  and  will  be  protected  from  the  interference  of 
third  persons.    ItL 

i.  PBonBTT  D  Abanimmid  whxv  It  d  Thbowit  AWiT,  or  is  volnntarily 
forsaken  by  the  owner.  It  then  becomes  the  property  of  the  first  occu- 
pantk  subject  to  the  snperior  claim  of  the  owner,  except  that  in  salvage 
oases,  by  the  admiralty  law,  the  finder  may  retain  possession  until  paid 
bis  compensation,  or  until  the  property  is  snbmitted  to  legal  jnrisdiction 
for  the  ascertainment  of  compensation.    Id. 

C  OoouPATiOM  OB  PossxssiON  OF  Propebtt  Lost,  abandoned,  or  without 
an  owner,  as  a  wreck,  must  depend  upon  an  actual  taking  of  the  prop- 
erty with  the  intent  to  reduce  it  to  possession.  Tins  possession  need 
not  be  an  absolute  or  perpetual  appropriation  of  the  property  to  the  use 
of  the  finder,  nor  need  the  act  of  taking  possession  be  manual;  still, 
marking  trees  that  extend  across  the  wreck,  or  affixing  temporary  buoys 
to  it»  are  not  such  acts  of  possession  as  the  law  will  notice  and  protect  as 
iodioating  a  desire  or  intention  to  appropriate  th«  prof«ty.    Id* 

ACCOUNT. 
SeeEnonoKT;  Rbiebeis,  SL 

ACnONS. 
See  Dbedtub;  Enaaaani  Plxaddio  ajtd  Piuono^  1«4|  Bvlivu. 

ADMIRALT7. 
See  Seoppiho,  3. 

ADULXEBT. 

flii  iyaan^^A^^  OcOKrWMBAXIOK;  HVBBAaTD  in  Wli%  7. 

AFFIDAyilS. 
See  ATTACHMiEiTa,  1ft. 
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AGENCY. 

1.  VvAVTHXxaaKD  Aor  mat  bs  Ratztixd  bt  Imfuoatiok,  If  doiM  bj  «■ 
agent  in  ezoen  of  hiB  authority,  in  the  name  of  his  prinspal,  and  tiw 
principal  does  not  repadiate  the  act  aa  soon  as  folly  infonned;  altfaoo^ 
an  affirmative  ratification  is  neoessary,  if  the  act  is  done  by  a  stnngsr  in 
the  name  of  another,  to  bind  the  latter.     Ward  t.  WiUkau,  386b 

t.  OWKMSL  OF  QOODB  WhIOH  SATl  BSUT  IhTBUBTED  TO  AOKNT  JOB  SpBCLU. 

PusFoai,  and  have  been  wrongfully  sold  by  him,  cannot  majntsm  aa 
action  of  contract  against  the  purchaser  for  goods  sold  and  deUTOied. 
Berttkhre  Olau  Co,  ▼.  WoleoU,  781. 
h  QuwnoH  OF  AoBirr's  Autkoritt  to  Ikdobsi  Non  is  for  the  Juy  to 
determine.    Hankmwn  t.  Lombard,  848. 

See  Brokers;  Factors;  iNsuRAiroi^  88i 

ALIMONY. 
See  Httbbavd  and  Wife,  A. 

altebahon  of  instruments. 

See  MoBTOAon^  14, 16;  Nsgotiabui  iNBisuimmy  IC 

ANIMALS. 
See  CoMMOH  Carrxbrs^  10. 

APPEAL 
See  Pliadzno  akd  Peaotigi^  86^  S& 

ASSAULT  AND  BATTERY. 
See  CoRPOBATXon,  87,  8& 

ASSESSMENTS, 
fiee  Taxatioh. 

ASSIGNMENTa 
See  IirsuRANOi^  16. 

ASSUMPSIT. 
See  LramtAvcn,  82. 

ATTACHMENTS. 

1.  VioLnr  AiTD  Bow  of  Dibtor  arjb  EaaKFT  from  AnAcmonT,  if  his  soU 
business  is  that  of  a  musician,  as  a  member  of  a  military  and  qnsdrittt 
bsnd,  and  he  obtains  most  of  his  support  by  playing  upon  his  Tiolin,  pro- 
Tided  the  value  of  all  his  musical  instruments  is  less  than  one  hnndrad 
dollars.    Ooddard  t.  Chaffee,  796. 

t,  Attaohxrnt  Issued  upon  Dxbt  hot  Dus  n  Void  ss  against  ersditon 
whose  rights  are  injuriously  affBcted  by  it.    DanU  ▼.  Eppknget,  184. 

8l  ATTAomaDCT  Issued  ov  Debt  Whxob  was  Bqurablt  Dor  is  valid.  Id, 

L  JjTDQMXSPi  Creditors  of  Defrndajht  dt  AfTAOHMBirT  Suit  mat  Lresp 
▼RSR  for  the  purpose  of  setting  aside  the  attaohmsnt  because  void  ss  to 
them.    Id. 
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i^  SHDonr  HATiiro  ATTAGBMorr  mat  Lett  oh  DmirsAsys  Imtxbxst  in 
a  growing  crop  of  gnin  undera  oontract  to  work  land  on  aharos;  and  to 
dfoct  this,  may  take  and  detain  poeseenon  of  the  entire  quantity  of  grain; 
bnt  he  can  sell  nnder  the  ezecation  on  a  judgment  that  may  be  recorerad 
only  the  nndlTided  interest  of  snch  defendant*  the  purchaser  at  the  sale 
becoming  a  tenant  in  common  with  the  owners  of  the  other  undivided 
interests.    BermU  t.  Homom^  147. 

C  OABirnHXB  GAimoT  Shbltbr  his  Pbopkbtt  from  ezecation  by  creditors 
nnder  the  protection  of  a  mortgage  given  upon  snch  property  to  the  state. 
Tbe  state  mnst  assert  its  own  rights.  Boyd  ▼.  Chuapeahe  etc  Carnal  Co.^ 
646 

7.  ABBHunn  ov  Gabkibhxd  Bibt  Stahss  in  Place  of  Pbivcipal  Dibtor, 
and  can  make  any  defense  to  the  judgment  which  he  could  make,  and 
none  which  he  could  not  make.    CoU  v.  Hanen^  244. 

6.  Whsbb  Shxeotf  Aitaghks  Vessel  Which  Pabsbs  into  Handb  of 
Strakgee  with  knowledge  of  the  attachment,  the  lien  of  the  attaching 
creditor  will,  in  equity,  be  allowed  to  follow  the  Teasel,  and  attach  itself 
to  the  money  in  the  hands  of  such  stranger  for  which  the  Tcssel  was  sold 
by  him.    Norton  t.  ZTtnm,  838. 

t.  Veeiwb'b  PBiTiLEaB  OH  MoTABLEB  Sboubxd  bt  Attachxeot  is  Un- 
known to  oommon  law.  Such  priTOege  does  not  apply  to  contracts  made 
in  another  state,  where  it  is  shown  that  the  common  law  is  the  baaia  ol 
juriaprudence,  and  that  the  partiea  reside  in  auch  other  atate.  The  fad 
that  a  portion  of  the  goods  oouTcyed  waa,  at  the  date  of  the  contract,  in 
Tioniaiana,  makea  no  difference,  moTablea,  as  a  general  role*  having  no 
Bites.    Bradf  Son,  S  Co,  t.  Showe^  673. 

lOl  WoBD  ."PuBCHASEB,*^  UHDEH  Kehtuckt  Statdtbb,  ombracea  srery 
liolder  of  the  legal  title  to  real  or  personal  property  acquired  by  deed. 
HaOeH  t.  JtfeCWbcA,  656. 

11.  BoHA  FiBB  MoBTOAOEE  IB  Debmed  Pdbchibee  withln  the  meaning  d 
the  ninth  section  of  the  chapter  on  boats  and  naTigation  (R.  8. 206),  pro- 
Tiding  that  liens  therein  giTon  shall  not  be  enforced  againat  a  purohaaer, 
without  notioe  thereof,  unleaa  auit  shall  be  instituted  within  one  year 
from  the  canae  of  action  accrued,  or  unleaa  auch  notice  be  indoraed  on  or 
attached  to  the  enrollment  of  the  boat    Id, 

IS.  Clumahtb  uhbeb  Mobtoaob  utoh  Boat,  againat  which  an  attachment 
has  issued,  do  not  preclude  themselTcs  from  the  right  to  aaaert  their 
daim  to  the  properly,  or  to  contest  the  Talidity  of  the  attachment,  by 
executing  a  bond  to  the  effect  that  they  would  pay  such  sum  as  might 
be  adjudged  in  the  action,  or  to  haTc  the  boat  forthcoming  for  the  satis- 
laetaoQ  o£  audi  judgment^  whichsrer  shall  be  ordered.    Id, 

UL  Uhbeb  Sbotioh  268^  Citil  Ck>DE  or  KENnronT,  concerning  the  deliT- 
eiy  of  any  Tessel  attached,  upon  the  ezecuti  a  of  a  bond  to  the  effect 
that  the  obligor  will  pay  such  sum  as  may  be  adjudged  againat  him,  or 
that  the  Tossel  shall  be  forthcoming  to  satisfy  any  judgment  which  may 
bo  rendered,  "  whicherer  shall  be  directed  by  the  court."  The  latter 
slBnae  does  not  confer  upon  the  court  an  ««limif.ft<l  and  arbitrary  dia- 
entSon,  either  to  render  judgment  for  such  sum  as  plaintiff  may  show 
hiwiBdf  entitled  to  reoorer,  and  then  require  the  obligor  in  the  bond  to 
pay  that  sum,  or  to  order  the  forthcoming  of  the  Tessel,  subject  to  the 
order  of  the  oonrt»  for  the  satisfaction  of  auch  aum.  Such  judgment 
should  be  rsodsred  as  will  protect  all  the  parties,  according  to  the  facts 
•B  they  appear.    Id, 
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Mb  Wkxbb  Lour  AGUkonr  YnnL  m  Bauaat  to  bb  Eawaam  sr  Am 

loarr,  aad  it  taauipim  that  the  eqiiitj  of  ndenptioii  of  flid 
of  •aoh  ynmtJL  is  all  that  ma,  be  labjeetod  to  plamtiff 's  ^*— "•»**,  ndi 
■hoold  be  the  judgment  of  the  court;  end  to  ■atufy  raeh  jodginim^  flie 
lorthooming  of  the  Teasel  may  be  ordered.  To  this  extent  only  can  the 
•Uigom  in  a  bond*  to  the  eflfoct  that  they  will  pay  endi  ram  aa  may  be 
adjudged  againat  them,  or  have  the  Teaael  f orthooming  to  aafeSafy  anoh 
Judgment^  be  held  liable  for  a  failure  or  refoaal  to  oomply  with  the  order. 
The  value  of  the  equity  of  redemption  ahonld  be  aeoertatnod  by  refinenee 
to  a  master.    Id, 

VL  JuKioR  Attachino  Creditob  gawot  Take  Adyabtaox  or  Ibbbov- 
LARmss  in  the  affidayit  or  bond  given  by  a  prior  attaching  creditor  of  a 
common  debtoi.  The  fact,  therefore,  that  an  affidavit  omita  to  aver  that 
the  sum  for  which  the  writ  is  asked  is  "  an  actual  bonajide  existing  debt^ 
due  and  owing  from  the  defendant  to  the  plaintiff  and  that  the  attadi- 
ment  is  not  sought  and  the  action  is  not  prosecuted  to  hinder,  delay,  or 
defraud  any  creditor  or  creditors  of  the  defendant,"  does  not  render  the 
attachment  issued  a  nullity  as  against  subsequent  attaching  credxton. 
Frtdenberg  v.  Pieraon,  162. 

IC  WsAT  AMM  laMmmAMtnm  Wwxm  AfWD  AruaBoaiT  BramK    ML 

17.  LfTUtTmoBfl  SAWO  Dmaor  Lual  IimBBmr  In  the  racceaa  of  defend- 
ant in  defeating  plaintiff's  suit  by  attachment,  have  the  right  to  join  in 
all  defensee  pleaded  by  defendants  cvfcilor  ad  hoc,  including  the  pica  of 
preacription  when  defendant  ia  insolvent.  New  Orloam  Canal  etc  Odl  ▼. 
Bea9d,692, 

18.  Chanob  of  Rbsidskci,  OPBiOiT  AND  PiTBLiCLT  B£ads  from  one  part  or 
state  of  our  common  ooontry  to  that  of  another,  cannot  be  considered  an 
act  on  the  part  of  the  debtor  which  suspends  preeeription,  and  createa  a 
proper  caae  for  the  application  of  the  maxim,  Comtra  mm  mUaUem  ogtm 
noM  cmrrU  preteriptio;  and  the  fact  of  hia  pecuniary  emharrasaments,  al 
the  time  of  such  removal,  does  not  per  as  vary  the  case.    Id. 

19.  Word  "  Pnoans,"  whki  Vbmd  in  Law  RsLAnva  to  Skbvicb  of  Wun^ 
ia  sufficiantly  comprehensive  to  include  aa  attadhment  or  ganuahaienk 
B€fd  V.  Chttapeake  etc  OomI  C^,  640. 

20.  Sbxbiit's  BnruBH  urov  WiUT  of  AnAODCEiiT  ia  evidrace  of  the  eervioe 

of  that  writ,  aa  in  the  caae  of  other  write.    Id. 

n.  InriBBOOATOBBi,  FiLID  BT  PlAIMTIIV  IN  AlTACBiaDIT  FlWWMIIHO»  to 

be  answered  by  a  gamiahee,  may  be  waived  by  him,  and  a  mle  of  eeavt 
aa  to  the  aervice  of  them  ia  not  to  be  enforced  until  the  famiahee  a^ 
pean  and  the  plaintiff  ia  informed  of  the  def enae  relied  upon.    ML 

See  AnoBNiT  and  CLmri;  4,  5;  JvDOimn^  ft. 
ATI0BNE7  AND  CLIENT. 

1.  BSLATION   OF   AlTOBNXT  AND    CUXNT   18  NOT  OONBUMliaTID  wiAmA  » 

retainer  or  fee  paid.    De  Woi/r.  Strader,  371. 
%  Attobnnt  Bmflotxd  Mjerelt  as  SoBivBnEE  TO  Dbaw  up  Did  ■ 

Ck>iCPcnNT  TO  TnrriFT  concerning  what  comea  to  hia  knowledge  in 

nection  with  the  transaction.    Id. 
t.  Whkbn  Pabths  Takb  upon  THsmiLyxB  Dsfenoi  of  a  iwl|  aftar 

ikying  the  real  defendant  of  the  pendency  of  the  aotioB»  tfaajy 

their  attomey'a  fees.    Oalnm  v.  Poor»  6SSL 
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Ik  AiToiBinnr  Bxflotbd  maxm  OmnoAL  Bkcaivie  to  Couuwr  Olazk  n 
Suit  has  power  to  zelease  lien  of  attaehment  on,  defendant's  property  on 
taking  other  eecnrity.    Monmm  ▼.  Hawlejf,  233. 

i^  Anoiunnr  ov  PLAnTTmr,  nr  DntBomro  Lett  of  AnACHifnrT,  is  boond 
to  oonaiilt  the  wishes  and  convenienoe  of  the  debtor,  so  far  ss  is  ooa- 
sistent  with  his  object  in  obtaining  security  for  the  daim.    Id. 

1  Whxbx  Judgmsnt  in  Rxpletin  Suit  is  Rendkreb  iob  DsrENBAirr,  the 
attorney  has  a  lien  on  the  oxecntion  issued  thereon,  and  to  the  extent 
of  the  lien  is  to  be  regarded  as  an  equitable  assignee,  and  ss  such  en- 
titled to  the  protection  of  the  law  in  the  enforcement  of  his  claims.  To 
that  extent,  his  rights  of  action  are  co-extensive  with  those  of  his  client. 
Newbert  v.  Cunninfjliam^  CI  2. 

7  Aitobnbt's  Lism  does  not  Attach  in  Suit  until  Rendition  of  Juso- 
ICENT  therein,  but  when  judgment  has  been  obtained,  sn  execution 
issued,  and  the  lien  has  attached  thereto,  it  extends  to  suits  arising  from 
and  incidental  to  the  enforcement  of  the  judgment.    Id, 

8w  Attoenet  is  not  Bound  to  Give  Notice  of  his  Intention  to  Relt 
ON  HIS  Lien,  in  order  to  make  it  available  against  the  discharge  of  the 
creditor.    Id, 

t.  Attohnet,  as  Equitable  Assionee,  has  Right  to  Bniobob  Replevin 
BOND^  to  the  extent  of  his  lien,  and  thii  right  the  assignee  in  the  bond 
eannot  defeat.     Id* 

IOl  Offigeb  is  Liable  for  Taking  Replevin  Bond  with  Insufficient 
Sureties,  where  the  execution  issued  against  them  cannot  be  satisfied 
by  reason  of  their  insolvency.  The  attorney  has  the  right  to  enforoe  snoh 
liability  by  an  action  in  the  name  of  the  defendant  in  the  replevin  sait^ 
to  whom  the  bond  was  made,  and  his  discharge  of  the  officer  cannot  de» 
leat  the  attorney's  right  to  recover.    Id, 

11.  Right  of  Action  against  Sheriff  fob  Taking  iNSUFixonaiT  Sureties 
IN  Replevin  does  not  accnie  until-after  the  lien  of  the  attorney  has  be 
come  perfected  by  the  rendition  of  judgment  in  the  replevin  snii^  and  the 
statute  of  limitations  in  such  case  does  not  begin  to  run  till  then.    Id, 

12.  Atiornet's  Lien  Extends  only  to  Such  Fees  and  Disbursements 
as  are  taxed  and  included  in  the  execution.     Id, 

See  Executors  and  Administrators,  5;  Insanitt,  2. 

BAGGAGE. 
See  Common  Carriers^  13. 

BANKS  AND  BANKING. 

Bank  RKmmro  foe  OouLioinui  Bill  or  Note  Wbksh  has  to  n  Trans- 

MZTRDToANOiHERpLACnitobeoollected,  dischargee  its  duty  by  sending 
it  in  doe  sesson  to  a  oompetent  reliable  agents  with  proper  instraeikaa 
lor  its  ooHsotion.    JStim  /as.  Cow  v.  AUon  0%  Bcmk^  8S8L 

BASTARDY. 

8m  NbQOTIARUI  iNSTRUMSn^  L 

BIGAMY. 

8m  HUIBAND  AMD  Woi^  VL 
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BILLS  OF  LADINO. 

8m  OoaglTWI'lOBIAL  LaWp  lOl 

BOKBa 

Onmuii  Bcnrv  n  BurxiDro  ov  Pbzngxpal  OBuaoB,  but  vot  ov  Subkib^ 
where  it  is  preeented  for  approval  by  the  principal,  sigiied  and  aeelad, 
bat  with  the  amount  of  the  penalty  in  blank,  and  the  penalty  is  then  xd- 
•erted  with  his  conaent»  but  in  the  absence  of  the  sureties,  and  withoal 
a  subsequent  delivery  or  ratification  by  them.     People  t.  Oryan,  391. 

See  Attaohmknts,   12-16;  Attorhet  and  Clrht,  9-11;  CoBPOBATioni 

34-36;  Omcs  A2n>  OmosBS;  Subxttbhip. 

B0X7NDABIES. 

TwMMB  "Usual"  or  ''Obdinabt  Hioh-watki  llABX,''aa  applied  to  tide- 
waters, are  used  to  designate  the  limit  reached  by  the  neap-tides,  thai 
is,  those  tides  which  happen  between  the  fuU  and  change  of  the  moon, 
twice  in  every  twenty-four  hours.     TeBchemacher  v.  Thompaon,  151. 

BROKERS. 

Bboksb  Who  Acts  ior  Both  Parties  nr  Emomio  Exgeanob  of  Rsal 
EsTATB  between  them,  without  informing  either  that  he  is  employed  by 
the  other,  cannot  recover  from  either  commissions  for  his  services;  sad 
evidence  to  show  a  custom  among  brokers  to  charge  a  commission  to  both 
parties  in  such  cases  is  inadmissible.    Fanuworth  v.  ffemmer^  756L 

CAVEAT  EMPTOR. 
See  Sales,  4. 

GHARACIER. 
See  Crooiial  Law,  1;  Evidence,  10;  Slander,  6;  WlTnaasES^  9;  & 

CHATTEL  MORTGAGES. 
See  MoRTQAOEs. 

COMMON  CARRIERS. 

1.  Common  Carrier  oannot  Limit  his  Common-law  Liabilttt  bt  Ant 

r 

General  Notice,  but  may  do  so  by  special  contract  with  shipper;  sad 
bill  of  lading  given  by  carrier  on  receipt  of  goods,  and  accepted  by  ship> 
per,  is  a  special  contract  within  this  rule.     Steele  v.  Towtuend,  49. 

2.  Common  Carrier  cannot  Contract  for  Immunht  from  Conseqitencbi 

or  his  Own  Negligence,  or  that  of  his  servants  or  sgents,  and  an  ex- 
ception in  a  bill  of  lading  will  not  be  construed  to  have  that  effect.     Id, 

t.  Evidence  Tending  to  Show  that  "Breakage"  Complained  ur  did 
not  Result  from  Plaintiff's  Negligence,  in  action  by  common  car^ 
rier  for  freight,  is  admissible  on  behalf  of  plainti£E^  and  he  may  show 
that  articles  similar  to  those  specified  in  the  bill  of  lading  were  usually 
in  a  damaged  condition  on  their  arrival.     Id, 

L  Where  Contract  Exists  between  Common  Carrier  and  Shipper, 
LnanNo  Former's  Liabilitt,  and  a  loss  or  injury  occurs,  the  baniea 
of  proof  is  on  the  carrier  to  show,  not  only  that  the  cause  of  the  injury 
is  within  the  exception,  but  that  the  injury  did  not  result  from  the 
rier's  negligence.     Id. 
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•L  CbHiBioT  or  AnrBnoamMT  Obugis  Oissub,  dt  Abbdtob  or  LwaIi 
Eacoin^  to  cany  the  freight  to  the  deetiiied  port  in  the  Tory  Tetsel 
•tipnlated  in  the  bill  of  lading.    Chx  r,  Foaate,  A, 

C  TRAvatnancDffT  or  Fbhoht,  Madi  in  Absinoi  or  Sock  KBonBrrr  am 
CoKanrum  Lbqal  Ezoubb,  nibjecte  oanrier  to  liabili^  if  the  freight 
be  lost.    Id, 

7.  TRAffasBiFPnfo  Fbught  is  hot  Ezousxd  bt  Fiot  thit  drxAifBOAV 
OH  Ihlahb  Riyxb  18  Gbouhbxd,  where  she  oonld  reUeve  herself,  with 
safety  and  oonvenienoe,  by  temporarily  placing  a  part  of  her  cargo  on 
the  bank,  and  afterwards  take  it  on  board  afjain.    IdL 

8.  KZPKiaS    COKPAHT   XUST    AorUALLT   DXLiyZBy    OB   QrRB  TO  DnJTXBy 

Paokaos  at  the  residence  or  place  of  business  of  the  consignee,  in  order 
to  discharge  itself  from  liability  as  a  common  carrier.    Amariean  Seprem 
Co.  ▼.  BMwm,  389. 
t.  RTFRMfl  Ck>KrAHT  18  BouHD  TO  UsB  Obdihart  Oarb  for  the  safe-keeping 
of  a  package  if  held  by  it  as  a  bailee  or  warehonseman.    Id. 

10.  Railboad  Cokpaht  Uhbbbtakimo  to  Tbahspobt  Litb-stook  is  bonnd 
to  fnmish  soitable  and  safe  cars,  and  is  responsible  for  any  loss  arising 
from  a  neglect  of  duty  in  this  particnlar.  The  mere  presence  of  the 
owner  of  the  stock  does  not  lessen  this  responsibility,  as  the  cars  are 
necessarily  nnder  the  control  of  the  agents  of  the  company.  Ptten  t. 
Neuf  Orkana  etc.  R.  R.  Co.,  579. 

11.  LixH  ix)E8  hot  Exist  oh  Goods  or  Ohb  iob  Fbbiobt  and  Charobs  oh 
Goods  or  Ahothbb,  shipped  by  the  same  bill  of  lading  to  the  same  con* 
signee.     Hale  v.  BarreU,  367. 

12.  LoH  roB  Fbbioht  and  Chabqbs  is  Lost  it  Goods  abb  Dbu^brbd  to 
GoHSiGHBB,  upon  his  note  therefor,  and  is  not  revived  if  the  carrier  or 
his  agent  afterwards  accidentally  obtains  possession  of  them.    Id. 

13.  PLAiHTirr  MAT  Pbovb  Contbhts  ahd  Valub  or  Lost  Baooaob  by  his 
OwH  Oath,  in  an  action  against  railroad  company,  as  common  carrier, 
to  recover  damages  for  the  loss  of  his  baggage.  DouglaaB  v.  Montgomery 
etc  R.  R.  Co.,  76. 

14.  Mbasurb  or  Damaobs  in  AonoN  against  Ck>]uiOH  Cabribr  ior  Fail- 
UBB  TO  Dblivbr  Machinebt  Tbansfobtbd,  within  a  reasonable  time,  is 
the  value  of  its  use  during  the  time  it  was  improperly  detained.  Priestly 
V.  Railroad  Co.,  369. 

15.  Spbgial  Damages  roB  Failubb  or  Common  Cabbibb  to  Dblivbb  Ma- 
OHiHBBY  Tbansfobtbd,  within  a  reasonable  time,  may  be  recovered, 
nnder  proper  notice  and  allegations.    Id. 

in  Mbasubb  or  Damagbs  in  Action  bob  Bbbach  or  Contbagt  bob  Cab- 
BIAOB  or  Passbnokrs  is  not  only  the  direct  pecuniary  loss  resulting  from 
the  breach  of  contract,  but  damages  may  be  recovered  for  any  fraudu- 
lent or  oppressive  conduct  on  the  part  of  defendants  producing  great 
bodily  or  mental  suffering;  the  question  as  to  what  damages  are  com- 
mensurate with  the  injuries  sustained  being  one  for  the  jury.  Jones  v. 
Bteamahip  Cortee^  142. 

See  Bailboads,  3;  Shipfino. 

COMMON  LAW. 

CousTB  or  Ohb  Statb  will  Pbbsumb  that  Commoh  Law  Pbbvails  or 
Othbb  States  having  Common  Origin,  in  the  absence  of  evidence  to 
the  oontrary.     Connor  v.  Tramck*$  Adm'r,  58. 

See  Mines  and  Mining,  9;  Replevin,  1. 
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OONSTTTUTIOKAL  LAW. 

1.  TwBM  **8cmmaQwn^uVasD  to  Sxpbsbb the saprmija politioil 
itj  <A  an  independent  stote  or  nation,  and  whatever  zi^^te  ara 
to  the  ezistenoe  of  this  aathozitj  are  righti  of  eorereign^,  ae  the  ti^ 
to  deokre  war,  make  peace,  levy  tazee,  and  take  private  ptyperty  for 
pnblio  nee.    Moore  ▼.  Smaw,  123. 

t.  RnzBr  ov  SoyxuioinT  is  Vbsixd  in  "BmorLK,  and  ii  ezerdaed  throui^ 
the  Joint  action  of  their  federal  and  state  govenunentib  To  tiie  federal 
government  is  delegated  the  ezereiie  of  certain  ri^ts  or  powers  of  aor. 
ereignty;  and  the  ezerdee  of  all  other  rights  of  aovereignty,  ezoept  at 
ezpreealy  prohibited,  ia  reserved  to  the  people  of  the  respective  states,  o 
vested  by  them  in  their  local  governments.    Id. 

IL  '*  Dub  Pbooess  ov  Law  "  is  Biobt  of  Tbial  Aooobdxho  to  the  prooesaand 
proceedings  of  the  common  law,  or  law  in  its  regular  coarse  ol  adnunis' 
tration  through  courts  of  justice.    Exparte  Oraee^  G29l 

4.   LsOTSTiATUBS  MAT,  BT  JODTT  RbSOLUTION,  DiBBOT  SbCBBTABT  QW  SxATB  SS 

to  the  proper  discharge  of  his  official  duties.  State  ev  reL  BrowmT,  BaUeif^ 
406. 
A.  AuTHOBUT  TO  Tbt  and  Finb  Disobdbblt  and  LbwdPbbsoxs,  given  toa 
mayor  of  a  municipal  corporation  by  the  charter  and  ordinanoee  of  sack 
ooxporation,  is  but  a  police  regulation,  and  does  not  contravene  that  pro 
vision  in  a  state  constitution,  which  declares  the  judicial  power  of  thN 
state  to  be  confided  to  certain  officers,  among  which  the  mayor  of  sodi 
oorporations  is  not  enumerated.    Shafer  v.  MumnuL^  656. 

6.  Statb  Law  that  Makbs  Valid  Void  Contbaot  dobs  not  Imfaxb-Obu- 

OATTON  or  Contbaot,  within  the  meaning  of  the  oonstitutioBi  of  the 
United  States.     Welrh  v.  Wadtwwrih,  236. 

7.  Act  Validating  Contract  Void  as  Ububioub  does  not  Impair  Obliqa- 

TION  or  CONTBACI.    Id, 
g.   TiBQTSTiATPBB,  IN  PASSINa  ReTBOSFBOIIVB  LaWB,  OANNOT  DbBBOABD  tfaosO 

fundamental  principles  of  the  social  compact  which  underlie  all  legists 
tion  irrespective  of  constitutional  restraints;  and  if  the  act  in  question  ia 
in  clear  violation  of  them,  it  is  the  duty  of  the  judiciary  to  hold  it  abor- 
tive and  void.  The  rule  is,  that  although  it  is  to  be  assumed  that  the 
legislature  supposed  they  had  authority  to  pass  the  particular  reatrospeot* 
ive  act,  and  judged  it  to  be  reasonable  and  just,  yet  they  may  have  erred} 
and  if  it  is  shown  to  the  court,  with  entire  clearness  and  certainty,  to  be 
so  unreasonable  and  unjust  in  its  operation  upon  antecedent  legal  rights, 
that  the  action  of  the  legislature  cannot  be  vindicated  by  any  roasmiBble 
intendment  or  allowable  presumption,  it  is  the  duty  of  the  conrt  to 
declare  it  void.    Id* 

t.  Law  Tending  to  Dblat  Collbotion  ov  Debts  is  Inopbbaxivb  ufo« 
Existing  Contbaots;  because  it  violates  the  federal  prohibition  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  oontraots;  See  Coosk 
U.  S.,  art  1,  sec.  10.    i9co&^  v.  (Ti&sem,  49a 

10.  In  so  Fab  as  It  Imposes  Tax  ofon  Bills  ov  Launo  for  the  tnuss- 
portation  of  gold  or  salver  from  any  point  in  this  state  to  any  pooit 
without  the  state,  the  act  of  the  California  legislature  of  Apz^  1858^ 
amending  the  act  of  April,  1867,  **  to  provide  for  the  support  of  the  gov- 
ernment of  this  state  from  a  tax  to  be  levied  and  collected  from  forsjgB 
and  inland  bills  and  other  matters,*'  is  in  conflict  with  that  danse  ol  the 
constitution  of  the  United  JBtates  which  dedarea  that  "no  state  shaQ. 
without  the  oousent  of  the  oougress,  lay  imposts  or  duties  on  imports  er 
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€8putft%  csoept  wbat  smj  be  ibsolatdy  naoeanxy  lor  eioeiitmg  iti  ia- 
ipeotion  lawBi"  aadhenoa  the  provkioiis  of  the  act  must  be  lestrioted  to 
the  enf  oroemeiit  of  the  tax  agamst  instnuneiits  other  than  gach  billa  of 
lading.    Brvmag^  T.  TUHngh/oui^  176. 

11.  OxraBAL  EuuGs  OF  Statutobt  CoHBcanonoH  mnr  Yikld  to  OLxim 
iMnNnoir  or  Ligislatitbb  sufficiently  ezpzeoaed.  Wdch  t.  WadnooHk^ 
236. 

Ul  BBmofiPBOTXTB  Act  oAimor  Amor  Ck>2ffTRAor  Mzbgxd  in  Judouiiv 
AT  Tofs  or  ITS  Passaox.    Id, 

llL  Rbtbosfbotivx  Act  mat  Arwrnar  OoxTRAcr  upon  Which  Suit  has  bxiv 
Bbovght  and  judgment  by  de&ult  rendered  at  the  time  of  its  paaaage^ 
where  the  case  ia  still  pending  on  defendant's  motion  to  be  heard  in 
damages,  for  the  oontract  does  not  become  merged  in  jadgment  nntil  the 
extent  of  the  defendant's  liability  nnder  the  contract  is  determined  by 
final  jadgment.    IcL 

14b  Ikpbisonxxiit  of  Dkbtob,  in  a  roanno  or  under  drcnmstances  not  folly 
warzanted  by  section  19  of  article  1  of  the  oonstitation  of  1867,  cannot 
be  anthori&ed  by  statnte:  See  Rer  of  1860,  c  126.  Ex  parte  Cfraee, 
629. 

1&  Fob  Ck>NTKNiXN0i,  Statb  mat  Ghanob  Lbqal  Bbmbdieb;  may  Tary  the 
times  of  holding  courts,  shift  jnxisdiotion  from  one  to  another,  change 
forms  of  action,  of  pleadings,  and  of  process,  etc.;  and  may  incidentally 
delay  somewhat  the  collection  of  given  debts;  bat  the  legiaUtare  cannot^ 
nnder  gnise  of  legislating  upon  the  remedy  intentionally,  in  effect^  impair 
the  obligation  of  contracts.    Soolbey  y.  Oibrnm^  490. 

1&  Lbqislatubx  mat  Chanqb  Remxdieb  80  Long  as  It  does  hot  sab- 
stantially  impair  theoL    HoHowaiff  ▼.  Skennan,  537. 

17.  Pboobdubb  Rboxtlatino  Rkmedt  bxfobb  JunoMBNT  MAT  bb  Ohahobp 
by  giving  defendant  an  enlaiged  time  for  answering,  if  it  lesTcs  pUintiflTs 
remedy,  hi  other  respects,  jost  as  it  existed  nnder  previoos  laws.    Id. 

18b  AOTTO  RbQVLATB  FoBBGLOSUBB  of  MoBTOAOBS  BtGiVINO  DBFBin>AMT 

KnrB  Months  Adbitiohal  Ton  in  Which  to  Akswbb  does  not  vio> 
Iftte  the  oonstitntional  prohibition  that  no  law  shall  be  passed  impairing 
the  obligation  of  contracts.    Id, 

19l  Rbmbdt  at  TofB  of  Bringing  Suit  must  bb  Followed;  not  a  remedy 
in  force  when  the  caaae  arose  bat  which  has  since  been  repealed.  Flomr- 
noy  ▼.  City  <^  JiffermmmXU,  468. 

SOl  Lboislatubb  mat  Change  Lbgal  RsMEDiBa,  so  it  does  not  sabetantially 
impair  them.    Id, 

tl.  Remedt  fob  Collectino  Dxtes  fob  Street  Imfbotements  by  precept 
from  the  coandl,  mayor,  and  clerk  of  the  city,  is  constitationaL    Id, 

fiL  Act  Dxbbcted  towabds  Remedt  mat  Impair  Obligation  of  Ck>NTBACTB, 
and  snch  legislation  does  do  so,  where  it  deprives  a  party  of  a  remedy 
sabstantially  as  efficient  as  that  existing  when  the  contract  was  made. 
Boobqf  ▼.  Qilmn,  490. 

tt  Act  Pbotiding  fob  Redemption  of  Real  Pbopebtt  Sold  upon  Exbcu- 
noN,  Era,  so  far  as  the  same  is  intended  to  apply  to  nles  on  judgments 
rendered  npon  contracts  existing  at  and  before  its  passage,  is  in  conflict 
with  the  federal  oonstitation,  which  prohibits  the  paange  of  any  law  im- 
paring  the  obligation  of  contracts:  See  act  of  Jane  4,  1861;  Acts  Special 
Bess.  1861,  e.  41,  p.  79;  Const  U.  a,  art  1,  see.  10.    Id. 

See  Insolyenct,  %. 
4h.  Daa  Vob  LXXIX-tt 
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M.  Ahbwxb  or  Kxtl  Tixl  CoBPOKATioir  Pdtb  nr  Issos  flid  codstanoe  ds/Siaii 

of  a  oorporatiQii  under  aa  aathcunty  wmfltimiing  fmeh  a  oocporation  d§ 

jwref  and  proof  ia  limited  to  this  fact.    Id* 
SB.  Ukdxr  Answer  of  Nul  Tixl  Oorporaiidh,  2£kri  IssBauLABnixa  di 

OsaANiZATiON  cannot  be  shown,  where  there  la  no  defect  of  power.    Id, 
90.  Answxb  Dsntiho  Ezibtxngb  of  Corpobation  PLAnrrnr,  which  ia 

shown  to  have  once  eziated,  ahonld  particnlariy  set  forth  the  msmier  in 

which  the  corporate  powers  ceased.    Id. 

57.  Pa&tt  to  Oontract  with  Oorforatioh  de  Facto  ib  Ebtopped^  in  a 
Boit  upon  sach  oontract»  to  deny  ita  <le /octo  organin;tion  at  the  date  ol 
the  contract.    Id, 

58.  Pabtt  to  Ck>NTRACT  with  PBxnorDXD  CoBPOiuiioVv  organised  wiHi- 
ont  law,  or  nnder  an  unconstitutional  one,  ia  not  estopped  to  deny  its 
existence  at  the  date  of  the  contract.    Id. 

29.  Whsthsb  Plaintiff  is  Corporation  or  Partnership,  where  the  pLun- 
tifTs  name  prima  fade  imports  a  corporation,  is  a  question  which  may  be 
raised  by  an  answer  alleging  want  of  parties  in  interest  in  the  suit.    Id, 

Ml  General  Denial  Pleaded  to  Suit  bt  Corporation  Adiotb  the  de  fad» 
existence  of  the  corporation.  Hanriaon  ▼.  MartmanUe  and  FrantSm  R,  R, 
Co.,  447. 

81.  Where  Power  is  Conferred  upon  Public  Officers  by  legialatiTe 
enactment^  such  power  can  be  executed  by  them  only  in  the  way  directed 
by  the  law,  and  unless  the  law  grsnting  the  power  is  strictly  oom^ied 
with  the  acts  of  the  officers  are  Yoid.  Ma^or  etc  qf  Baltimore  ▼.  Piorier, 
686. 

88.  Cmr  Council  can  only  Execute  Power  conferred  upon  it  by  statate  in 
the  way  in  which  aU  its  powers  are  executed,  by  adopting  an  ordmanos 
for  that  purpose,  prescribing  the  officer  by  whom,  and  the  «"«"»*-  ia 
which,  the  objects  of  the  law  should  be  accomplished.    Id. 

83.  Ordinance  Passed  bt  Citt  Council,  ratifying  or  confirming  an  act  of 
an  officer  after  it  has  been  performed  by  him  under  a  law  which  proridod 
that  the  city  council  should  provide  for  the  execution  of  the  act  which 
was  performed  by  the  officer,  is  void,  and  cannot  give  vitality  to  such 
act;  being  performed  without  authority,  it  ia  not  binding,  and  cannot  be 
made  binding  by  the  city  council  afterwards.    Id. 

84.  Municipal  Authoritixs  Who  are  Authorized  to  Issue  Bonds  Gener- 
ally may,  without  express  authority,  issue  such  bonds  in  lieu  of  otfaen 
overdue,  and  tiiey  are  the  judges  of  the  propriety  of  such  action.  Cii||r 
qf  Qumeyy.  Warfield,  330. 

86.  If  Munigipalitt  only  Authorized  to  Issue  Bonds  Bbarino  Eight  per 
Cent  Interest  issuea  bonds  bearing  twelve  per  cent  interest,  such  bonds 
will  be  valid  pro  tanto,  and  will  be  binding  on  the  city,  with  interest  to 
be  calculated  at  eight  per  cent.    Id. 

86.  Where  Bboommendation  or  Finance  Cohhtetee  of  City  Council  is 

Necessary  to  authorize  issuance  of  bond%  and  nothing  appears  to  the 

contrary,  it  will  be  presumed  that  such  recommendation  was  made.    Id. 

\  87.  City  is  not  Liable  for  Assault  and  Battery  Commuted  by  Pouci 

Officxbs  in  an  attempt  to  enforce  a  city  ordinance.  Police  officers  are 
public  officers,  and  not  the  agents  or  servants  of  the  city.  Bmttridk  v. 
City  qfLoweU,  721. 

88).  City  does  not  Become  Liable  fob  Assault  and  Battery  Oommittbd 
BY  its  Police  Officers  in  enforcing  a  city  ordinance,  because  it  author- 
iaes  its  solicitor  to  appear  and  defend  a  suit  against  the  pdlioe  officers. 
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TUt  dow  not  oomtitate  a  ratification  and  adoption  of  tho  aoto  of  tiM 
offiooia.    Idm 
M.  AonoM  ON  Case  job  Kiouoxnob  Lna  against  Municxpal  Ck>BP0BATX0N9 
for  tiie  rooo^ery  of  damagM  resalting  from  its  willf ol  neglect  to  perform 
a  duty  impoeed  by  law.    Clayburgh  ▼.  City  qf  Chioago,  346. 

iOL  WeKRB  CiTT  RxFUSXS  to  GOLLSCr  AanSSMSNT  LiYIKD  to  Ck>MPXNBATI 

OwNKB  OF  Land  for  damages  sustained  by  him  by  reason  of  opening  a 
street  over  his  lot»  he  has  his  election  to  sue  in  trespass  or  esse,  or  to 
prooeed  for  the  yalue  of  the  land.    Id. 

See  Gai  Ck>KPANiBB;  QuoWabbanio. 

OOSIS. 
See  SuBXTTBHiP,  2. 

CO-TENANCY. 
8ta  AraohmxhtBi  6;  BjaonoBNT,  1;  Landlobd  and  Tdiant,  0;  Pabtitioh. 

COURTS. 

O0OBT    CANNOT    ALTBB    RnOOBD  OF    ITS    PBOGBBDINOB^  BITT    MAT    COBBBOf 

Ebbobs  so  that  sach  material  issnes  may  be  formed  sa  will  settle  the 
pending  controversy.    HeatUm  v.  CHnebmaU  etc  ^  B,  Ox,  490. 

See  CONTSMPTB 

COVENANTS. 

L  CoYXNANT  OF  SxiBiN  IS  Bbokxn  AS  SooN  AS  Mapj^  where  the  grantor, 
at  the  time  of  the  conveyance,  has  no  titie.  The  grantee  is  not  bound 
to  wait  nntil  he  has  been  disturbed  in  his  possession,  but  may  porchaso 
in  the  outstanding  titie,  and  recover  from  the  grantor  the  reasonable 
price  which  he  has  fairly  and  necessarily  paid  for  the  same.  To  recover 
more  than  nominal  damages,  the  omu  is  on  him  to  show  what  the  onstand- 
ing  titie  was  worth;  the  fact  that  he  paid  a  certain  sum  for  it  is  not  evi- 
dence of  its  value.    PaU  v.  Mitchell^  114. 

8»  CtovBNANT  Runs  with  Land,  whbbx  Httsband  and  Wox  have  sepa- 
rated, and  the  husband  enters  into  a  contract  with  a  third  person,  who 
covenants  to  save  the  husband,  his  heirs  and  representatives,  free  from 
any  claim  of  the  wife  to  maintenance,  alimony,  or  dower,  in  oonaideraf 
tion  of  a  conveyance  by  the  husband  to  him  of  certain  property  in  trosl 
lor  the  use  and  benefit  of  the  wife.    Oaine$  v.  Poor,  559. 

See  Vkndob  and  Vxndbb,  1,  3. 

CRIMINAL  CONVERSATION. 

IXAmmsiBLB  BviDBNOB  IN  ACTION  FOR  Cbim.  Con. — In  such  an  action, 
defendant  cannot  prove  facta  going  to  show  that  there  was  no  affection 
irlatang  between  the  plaintiff  and  his  wife  at  and  before  the  time  of  the 
alleged  seduction.  Neither  will  evidence  be  heard  that  plaintiff^  in  wit- 
ness's opinion,  did  not  furnish  his  wife  or  family  with  a  suitable  house 
to  live  in.    IkJlas  v.  SeHen,  489. 

CRIMIKAL  LAW. 

1.  XviDBNOi  OF  Oknebal  Bad  Chabacteb  fob  Chastitt  of  Fdkalbi 
Who  Fbiquxnt  Housi  is  competent  to  show  that  the  house  is  of  bad 
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xepnta,  on  indiotmsnt  for  keeping  a  house  of  ill-fjune.  Commomo&aUk  r. 
OatmeU,  693. 

t.  Eyidenos  that  thxbb  was  Ko  Koisb  ok  Distubbahcb  of  Pxacb  IV 
House,  or  annoyuioe  to  the  neighborhood,  is  immaterial,  and  properly 
excluded  on  indictment  for  keeping  a  house  of  ill-fame.    Id. 

8.  Indiothent  fob  Keskhto  House  of  Ill-fame  will  Lis,  though  de- 
fendant merely  aided  and  assisted  others  in  keeping  the  same.    Id, 

4.  In  MiSDEMEAiroBS,  All  Who  Pabticipate  in  Criminal  Act  ars 
Deemed  to  be  Principals.    Id. 

ft.  Box  Found  in  Possbsbion  of  Pbisoneb  Accused  of  Theff,  and  claiirwd 
to  have  a  certain  relation  to  the  theft,  which,  on  examining  it  bef<M«  tii* 
jury,  is  found  to  contain  a  secret  place  in  the  lid  in  which  are  certain 
bank  bills  supposed  to  be  counterfeit,  may  be  delivered  to  the  jury  aa  it 
is,  and  be  by  them  taken  to  the  jury-room.    State  v.  Stebbhu,  223. 

0.  Evidence  of  Voluntabt  Drunkenness  not  Admissible  in  Labcbnt. 
In  a  prosecution  for  larceny,  evidence  that  the  accused  was  in  a  state  of- 
Toluntary  intoxication  just  before  and  at  the  time  of  the  commiarion  of^ 
the  alleged  crime,  is  not  admissible  for  the  defense.  DotoKm  v.  SlaiCt 
439. 

7.  SiMFLB  Intoxication  mat  be  Given  in  Evidence  to  Rebut  1£aijc^ 
where  that  is  an  ingredient  of  the  charge,  and  this  in  cases  either  civil 
or  criminal;  but  this  principle  does  not  extend  to  the  ingredient  of  in- 
tention.    Id, 

IL  Assault  with  Intent  to  Mubder  may  be  committed  without  uaing  a 
weapon  that  might  be  likely  to  produce  death,  although  such  intention 
ia  usually  manifested  by  the  use  of  a  deadly  weapon.  Mondajf  v.  State^ 
814. 

fl  Devxndant  Chaboed  with  Commission  of  Rape  mat  be  Gonvictei^ 
of  Assault  with  Intent  to  Commit  Rape,  upon  evidence  showing 
that  he  intended  to  gratify  his  passions  upon  the  person  of  the  female^ 
notwithstanding  any  resistance  on  her  part,  and  that  the  offenae  waa- 
consummated  under  circumstances  satisfying  the  jury  that  the  assault 
was  made  without  her  consent.  And  the  jury  may  do  this  where  they 
are  not  satisfied  that  the  resistance  on  her  part  waa  so  continued  and 
persistent  as  to  prove  guilt  of  the  higher  crime,  when  he  succeeds  in 
having  carnal  knowledge.    State  v.  Cross,  519. 

IOl  Female's  Failure  to  Make  Ant  Outcry  when  a  violation  of  her  per* 
■on  ia  attempted,  and  the  fact  that  her  garments  do  not  get  injured  in 
the  struggle  with  her  aaaailant,  as  well  aa  the  fact  that  she  keeps  the  in- 
jury silent  for  several  days,  tend  atroogly  to  show  consent^  but  are  not 
conclusive,  and  ahould  alwaya  be  considered  in  connection  with  her  aga 
and  intelligence.    Id. 

11.  Difference  between  Consent  and  Submusion  in  Kate  Cakes. — Con- 
sent involves  submission;  but  a  mere  submission  by  no  means  neceaaarily^ 
involves  consent,  as  where  a  child  is  in  the  power  of  a  strong  man.    Id. 

12.  Information  mat  be  Amended,  after  Jury  is  Impaneled  and  Sworh» 
and  the  trial  has  commenced,  by  erasing  the  word  "Norwalk"  in  the 
description  of  a  railroad  company  and  inserting  in  lieu  thereof  the  word 
"New  Haven,"  where  the  place  on  the  railroad  at  which  the  crime  wa» 
alleged  to  have  been  committed  was  more  fully  described  in  said  infor- 
mation as  being  between  Westport  and  Norwalk,  particularly  whmk  tli» 
Information  contains  other  counts,  quite  aufficient  to  prooeed  with  ft* 
trial  npoo,  which  had  not  been  altered.    State  t.  StMbu,  S3Z, 
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IS.  In  OotNAMrricuT,  Onx  Oood  Couht  la  Suvnczxin*,  vpaa  a  goienl  tot- 
dicty  either  in  a  criminal  or  a  civil  caae.    Id, 

14.  Wherb  Iniobbcation  Fails  thbouoh  Vasianob,  ViBDror  ov  Aoquxt- 
TAL  Doxs  NOT  Bknxiit  Dkfknbant,  for  a  new  information  may  be  filed 
immediately,  ayoiding  the  Tarianoe.  It  is  therefore  costomary  for  our 
eoorta  to  allow  the  proeecntor  to  amend  and  go  on  with  the  trial  without 
a  re-examination  of  the  witnesses,  unless  such  re-ezamination  is  claimed 
by  the  prisoner.    Id, 

10W  TBermcoNT  as  to  Fact  Which  is  in  Itsblv  Rxlkvant  and  Con- 
JUHA'XD  with  Agcusxd  by  the  testimony  of  an  accomplice,  is  admissible 
as  direct  evidence,  even  though  it  might  not  be  admissible  for  the  pur- 
pose of  corroboratiug  the  testimony  of  the  accomplice.     Id* 

lOw  Kg  Bulb  of  Law  Absolittely  Rxquirbs  Txstimont  of  Acoomplicb 
TO  BB  Corbobobatxd,  but  the  jury  may,  if  satisfied  thereby  of  the  guilt 
of  the  accused,  convict  on  such  testimony  alone     Id. 

17.  TismMONT  OF  Acoomplicb  is  of  Suspicious  Chabactxb  and  calla  for 
scrutiny  on  the  part  of  the  jury,  and  for  a  particular  caution  to  the  jury 
on  the  part  of  the  judge  in  his  charge;  and  the  neglect  to  give  such  a 
caution  is  a  clear  omission  of  judicial  duty.    Id. 

18.  Dbcla&ations  of  Pbrson  on  Whom  Assault  was  Mapj^  uttered  at 
or  immediately  after  the  assault,  are  admissible  as  parts  of  the  rt»  gedm 
in  a  criminal  case.    Monday  v.  8t€U€f  314. ' 

19l  Public  Ezcitbmxnt  Prbyailino  against  Onb  Aocubxd  of  Crimb,  in 
the  county  where  it  was  committed,  added  to  other  causes  insufficient  in 
themselves,  ought  to  turn  the  scale  in  favor  of  a  motion  for  a  continuance. 
Maddox  v.  StcOe,  307. 

fiOL  Whbn  Pkinciplxs  of  JusncB  Reqxtirb  Postponbmbnt  of  Criminal 
Trial,  it  is  the  duty  of  the  court  to  see  that  the  trial  is  not  precipitated 
to  the  injury  of  defendant.    Id, 

SI.  JuDQB  of  Superior  Court  has  Powbr  to  Rsvisb  and  Ingrbasb  Sbn- 
TRHCB  imposed  upon  a  convict,  during  the  same  term  of  court,  and  before 
the  original  sentence  has  gone  into  operation,  or  any  action  been  had 
upon  it.    CommtmweaUh  v.  Weymouth,  776. 

See  CRDfiNAi.  Contbrsation;  Jury  and  Jurors,  1-3;  Plbadino  and  Prao> 

TIOB,  32. 
CUSTOM. 

OmROK  OB  UbAOB   to   BB  LbQAL    AND  VALID    MUST    BB    BbASONABLB   and 

coneistwit  with  good  moralB  and  sound  policy.  Famtworth  v.  Hemmer, 
7Mw 

DAMAGES. 

1.  Tbxbm  abb  Maitt  Covbbqubntial  Damaobs  that  MAT  Happbn  to  Oth- 
BBS  from  the  legitimate  use  of  one's  own  property  for  which  there  is  no 
redress.  Such  a  loss  is  dammtm  ab&que  imjurkL  Wabash  and  Erie  Canai 
▼.  Spears^  444. 

l:  TBXBB  ABB    CONSBQUBNTIAL   InjUBIBB   RbSUIAINO    FBOM    UbB    OF  Onb's 

Own  or  of  Anothbr's  Pbopbrtt,  for  which  damages  may  be  recovered 
of  the  person  causing  them.  An  unanthoriaed  obstruction  or  nuisanoe  in 
»  street  or  highway/.occasioning  special  damage,  eonstitntea  such  injuries. 
Bo  might  a  nuisance  injurious  to  the  health  and  comfort  of  other% 
eroeted  on  one's  own  land.    Id. 
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S.  Jxjustm  vr  Bagkiho  Watsk  seem  to  be  embraoed  wiihin  ihe  oooilate* 
tianal  inhibitioii  agaiiiBt  mjnring  property  by  legialatiTe  aathority,  witli- 
oat  making  oompenaation.    Id, 

4.  DiYXBBios  OF  SuBVACs  Wateb  tbok  Land  of  Akothxb,  by  ezcavatkiM 
on  one's  own  land;  and  the  backing  of  water,  by  means  of  dams»  etOL, 
npon  the  lands  of  another,  were  injuries  for  whidi  an  action  lay  at  com- 
mon law.    Id, 

ft.  Ih  Suit  against  Truotxbs  of  WASAflH  aitd  Erib  Cakai.  to  Rbootie 
Damaoes  occasioned  by  overflow  of  plaintiff's  land,  prodnoed  by  said 
tmsteee'  action  in  raising  a  dam  across  the  Wabash  river,  snd  in  catting 
waste-ways  throng^  embankments,  daring  the  period  between  1848  and 
1864^  it  was  held  that  the  damages  saed  for  were  not  occasioned  by  the 
taking  of  the  land  or  materials  of  the  plaintifls,  in  the  sense  of  the  inters 
nal-improvement  act  of  1836,  and  were  not  recoverable  in  the  special 
mode  therein  prescribed;  bat  were  oonseqaential  damages,  recoverable 
in  an  action  on  the  case  at  law,  and  that  the  two  years'  limitation  for 
their  recovery  did  not  apply.    Id 

See  CioiCMOV  GAiuuEBfl,  13,  16;  Ck>NTBA0i8,  11;  BicnnirT  Domazh;  Equitt, 
2;  HzoHWATB,  5;  Nsoliobncb,  1;  PLXADma  ajid  Pkaohgi^  8;  BiPLKvn, 
4-6}'  VnrsoB  and  Vbnbsb,  2-6. 

•     DEATH. 

8uraO0EX>  Dbaxh  Oooabionxd  bt  Shifwbwx,  earthqnake^  war,  plegne^  ex- 
plosion, and  like  perils,  is  within  the  exclusive  province  of  the  oooit  te 
determine,  by  the  exercise  of  a  sound  discretion,  founded  on  l^e  facts  of 
each  particolar  csae.    Suoeeaakm  qf  Vogel,  671. 

DEBTOR  AND  CREDITOR. 

I.  Whibb  Dbbtdb'b  Salb  of  Pbofxbtt  is  FBAUi>ULBNTastocrediton,the 
purchaser  cannot  be  affected  by  the  debtor's  fraud,  unless  he  participated 
in  it  by  assisting  the  former  to  put  his  property  out  of  the  reach  of  his 
creditors,  and  appropriating  it  to  himself  with  a  knowledge  of  the  debtof's 
fraudulent  design,  and  with  intent  to  further  the  accomplishment  of  sudi 
design.     Christicmv,  Oreentoood,  104. 

t.  Dkbtob  liAT  Pbxfeb  and  Secukb  Cbbditob  by  a  voluntary  sale  to  bin 
of  hii  property,  although  the  preferred  creditor  knew  that  the  debtor's 
object  in  making  the  sale  was  to  deprive  the  other  creditors  of  the  means 
of  collecting  their  debts,  tn  such  case,  the  preferred  creditor's  condud 
would  not  be  held  fraudulent*  as  it  would  be  presumed  that  he  acted  to 
secure  himself,  and  not  to  defraud  the  other  creditors.    Id. 

9^  Cbbditob  Butino  Pbopebtt  of  Insolvbnt  Dbbtob  to  secure  his  own 
demand  has  the  same  equity  that  other  creditors  have.  Each  has  an 
equitable  interest  in  the  debtor's  property;  and  the  legal  title  conjoined 
to  an  equity  will  overcome  a  mere  equitable  interest;  but  the  buyer  must 
allow  a  fair  price  for  the  property,  and  must  not  buy  more  than  is  neoes- 
aary  for  his  own  protection.    Id 

4.  Whbbb  Debtob'b  Salb  is  Fbaudulint  as  to  Oibbb  Cbbditobs,  a  pur- 
chasing  creditor  will  be  held  to  a  participator  in  the  fraud,  if  he  have 
notice  of  it,  and  still  deal  with  him,  thereby  affording  him  the  means  te 
make  his  fraudulent  efforts  against  his  creditors  successful;  and  thia^  Boi> 
withstanding  he  may  have  paid  a  full  price  for  the  property.    Id 
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IL  OBAvna  Who  bab  Ehowlbdoe  of  Fbaud  of  hia  gnuitor  is  held  reipon- 
■ible  for  it  to  the  extent  of  his  dealing  with  him,  and  a  frandnlent  intent 
will  be  presumed  on  the  part  of  the  grantee,  as  well  as  against  the 
grantor.    Id. 

8m  Attacehhkiits;  Gomstitutional  Law,  14;  Fhaudulxmt  Ck>inrsTAircm 

DEDICATION. 

1.  Intsntzon  to  Dbdicatb  to  Publio  Usb  must  be  signified  in  a  manner 
not  liable  to  doubt  or  misconstruction,  by  something  more  than  symbols 
of  uncertain  import  or  fanciful  adornments  with  which  it  has  pleased  a 
draughtsman  to  decorate  a  plan  of  property.  Hein  qf  Damd  ▼.  dig  qf 
New  Orleans,  586. 

S»  Rule  tob  Testino  Dedication  to  Publio  Use,  to  be  inferred  from  a 
plan,  Ib,  that  words  indicative  of  an,intention  to  give  should  be  found  on 
the  plan,  in  order  to  clothe  it  with  such  an  e£fect,  and  moreover,  that  the 
pubUo  should  have  accepted  the  dedication  by  using  the  ground  for  the 
purposes  indicated.    Id, 

t.  In  Dedicatino  Land  to  Public  Use,  No  Pabtioulab  Fobm  ob  Cebe- 
KONT  is  necessary.  All  that  is  reqtiired  is  the  assent  of  the  owner  of  the 
land,  and  the  fact  of  its  being  used  for  the  purposes  intended  by  the  ap- 
propriation.   Id, 

4k  Dedication  to  Public  Use  ab  Highway  is  not  fulfilled  by  converting 
the  land  into  a  site  for  a  market.    Id. 

5.  Mabket-house  is  not  Negessabilt  Public  Pbopebtt,  but  may  be  the 
subject  of  private  ownership.    Id. 

iL  Dedioatzon  to  Public  Use  in  not  established  where  neither  an  original 
grant,  nor  any  act  of  plain tiflFs  or  of  their  authors  equivalent  to  a  grant, 
of  the  loeuB  in  quo,  for  a  publio  highway,  is  proved,  and  the  assent  of  the 
owner  of  the  land,  and  its  acceptance  and  use  for  the  purposes  of  the 
dedieation,  is  not  shown.    Id. 

DEEDS. 

L  Pbeoedent  Debt  Constitutes  Valuable  Coneidsbation  iob  Contet- 
ANCS.    MeMahan  v.  JHorriaon,  418. 

S.  Whebe  Deed  Contains  Two  Inconsistent  Descbiptions  of  Land  Con- 
YETED,  the  grantee  is  entitled  to  hold  that  which  is  meet  beneficial  to 
him.    Esiy  v.  Bakery  616. 

t.  Where  Some  Pabticulabs  of  Dbscriftion  oy  Estate  Coitveyed  do 
NOT  AoBEE^  those  which  are  uncertain,  and  liable  to  errors  and  mistakes, 
must  be  governed  by  those  which  are  more  certain.     Id. 

A.  Deed  Conveying  Gbist-ioll  ''with  the  Land  and  Pbiyileoes,  where 
the  same  is  situated,  necessary  for  and  attached  to  said  grist-mill,  hereby 
meaning  and  intending  to  convey  all  the  lands  and  mill  privilege  (not 
heretofore  sold  by  us)  on  the  dam  connected  with  the  said  grist-mill  and 
privilege,"  conveys  all  the  land  and  privilege  not  before  sold  by  the 
grantors,  and  coxmected  with  the  mill  and  privilege,  and  not  merely  what 
is  strictly  necessary  for  and  attached  to  the  mill;  but  if  the  parties  have, 
by  their  subsequent  acts  and  occupation,  adopted  a  difierent  construc- 
tion of  the  deed,  treating  the  grant  as  embracing  not  all  the  lands  and 
privilege  on  the  dam  not  previously  sold,  but  all  the  lands  and  privilege 
oonnected  with  the  grist-mill  not  previously  sold,  the  court  will  not  in- 
tvf ere  with  their  construction.    Id, 
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(k  QomLAnt  Deed  only  PinapoBn  to  RsusAn  asi>  Qoxxoladc  Wi 

IimBiflfT  the  grantor  poaseaaes  at  the  time,  and  doea  not  amount  to  tli» 
affirmance  by  him  of  the  poaaeaaion  of  any  title,  nor  doea  it  preclode  luna 
from  anbaequently  acquiring  a  Talid  title,  and  attempting  to  enforce  iW 
San  Frajicuoo  ▼.  Lateton,  187. 

H  OBAin^XS  TS  QUITOLAIM  DbSD  KAY  DXNT  THAT  Hb  RbOKZVXD  AlIT  EbTAIB 

by  the  deed.    Id, 

T.  Oramtsb  of  Land  vx  Feb  mat  Dbnt  that  Be  Ebobiyvd  any  estate  by 
the  conveyance.  With  the  execution  of  the  oonveyanoe,  the  tranaactioa 
between  Uie  partiea  ia  cloeed,  and  thenceforth  the  grantee  holda  the  prop> 
erty  for  himaelf,  and  ia  neither  bound  to  aurrender  poaaeaaion  to  Ida 
grantor,  nor  to  maintain  the  validity  of  hia  title.    I<L 

H  PoBSBssioN  OF  Deeds  IS  OF  Lbbs  Gonsbqukngb  IN  This  Couftrt  than  1g 
Formerly  was  in  Enoland,  becauae  of  our  recording  acta.  Bnt  tfa* 
legal  right  to  them  haa  probably  not  changed;  and  even  if  it  haa,  aa  to 
prior  deeds,  it  atill  remaina  aa  to  the  deed  between  the  immediate  grantor 
and  grantee.     WiUwi  v.  HyboU,  486. 

9.  Possession  of  Title  I>eeds  may  be  Rbooverbd  undbb  Code  AonoN  iwa 

Recovery  of  Personal  Chattels,  and  title  deeds  may  be  recovered  ia 
auch  action  in  a  justice'a  court,  aa  the  jurisdiction  of  juaticea  of  the 
peace,  within  a  limited  sum,  is,  aa  to  the  character  of  the  artidea  aoiig^ 
to  be  recovered,  equally  extensive  with  that  of  the  higher  ooorta.     ItL 

10.  Title  Deed  is  Personal  Chattel,  but  is  so  Connboted  with  and 
eaaential  to  the  ownership  of  real  eatate,  that  it  djeacenda  with  it  to  tiia 
heir.     IcL 

11.  Delivery  of  Title  Deeds,  vtherb  Necessary,  was  Comfbllkd  hy 
chancery  from  a  very  early  date.  Later,  they  became  recoverable  in  a* 
action  of  detinue.     Id, 

12.  Instritment  shall  be  so  Construed  as  to  Pass  Esxatb,  when  aacb 
waa  the  intention  of  the  party  executing  it.  Thia  ia  the  modem  niW 
TfuMrnton  v.  Mulg[uinne^  648. 

18.  Mbrb  Release  of  Right  to  One  not  Seised  or  in  poaaeamon  of  tii» 
eatate  paaaed  nothing  aa  a  release  at  common  law.    Id, 

14.  " Estate"  Inclttdbs  Every  Ejnd  of  Proferty.  In  a  wiU,  it 
tiie  fee  without  words  of  inheritance.  It  cariiea  everything  nnl( 
down  by  particular  expreaaioua.    Id. 

16,  Although  Instrument  is  not  Calculated  Tbohnioally  to  Eabuui» 
Intention  of  grantor  to  convey  and  in  the  grantee  to  take,  yet  it  ahoold 
be  made  to  operate  in  aome  other  way  to  effect  auch  purpoae  ^Hiere  it  ia 
apparent  that  auch  intention  existed.    Id. 

10.  Etamfle  of  Deed  of  Release  Sufrcient  to  Pass  Estate.— An  inta»> 
tate  having  died  without  iasue^  his  father,  who  waa  hia  aole  heir  at  law» 
executed  to  hia  aon'a  widow  the  following  releaae  or  relinquiahment:  **I^ 
P.  T.,  aen.,  do  hereby  releaae  and  relinquish  all  and  every  daim  and  di^ 
mand  which  I  may  have  against  the  eatate  of  P.  T.,  jun.,  late  of  Jackae^ 
oonnty,  deceaaed;  and  also  relinquish  aU  my  ri^t  aa  heir  to  the  abov% 
eatate  to  and  in  favor  of  A.  %.,  widow  of  the  deceaaed:  **  Held,  1.  Tbat 
it  waa  not  void  for  want  of  a  conaideration,  or  a  deacription  of  Ite 
property  conveyed,  or  aa  a  releaae  unaupported  by  a  precedent  estate  in 
the  releaaee;  2.  That  it  waa  aufficient  to  paaa  the  entire  intereat  of  tik» 
grantor,  aa  heir,  in  the  real  aa  well  aa  the  personal  estate  o£  tiie 
Id. 

Bm  Arsasana  and  Client,  2;  Fraudulebt  Conveyances;  Gma^  2; 

OAOES;  PuBUO  Lands^  6-8;  Rbaltt. 
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DEMANB. 
See  Ooomuon,  9;  Cobfqra9I0ir%  7. 

DKPOsrnoNS. 

t.  DnosmoR  or  PiLBrr  mat  bs  Tasxn»  ab  a  Oabm  o9  Oihsb  Wrubbh^ 
whfln  he  is  competent  to  testify  in  his  own  hehalf.  DimgloM  t.  Jfoiil* 
gonmy  tie,  B,  H,  Co.,  76. 

S.  DsposrcioNs  abs  At>mt8»tbtj  bt  Fobob  oklt  OB  Statutbs  under  which 
they  are  allowed  to  be  taken,  and  are  inadmissible  nnlesa  there  has  besn 
a  fall  oomplianoe  with  the  aetoal  and  positire  reqtiirements  of  the  law. 
SimptOH  V.  Oarlekm,  707. 

H  DBFOSmON  18  IBADMI8BIBLB  WHEBB  GaFTIOB  FaILS  TO  SbT  BOBTB,  ttftsr 

stating  that  the  deponent  was  sworn  to  testify  the  tmth,  the  whole  trath, 
and  nothing  bat  the  trath,  that  he  was  sworn  to  do  so  "relating  to  th« 
cause  for  which  the  deposition  is  taken,"  as  provided  by  statate.  IcL 
4b  Whbbb  Pabtt  Gives  Noticb  of  Taxisq  Two  Dbpositions  nr  Dubbbbnt 
Flaobb  at  Samb  Hoxtb  of  the  same  day,  so  that  the  opposite  party  can- 
not be  present  at  both  places  to  cross-examine  the  witnesses,  the  latter 
may  elect  which  examination  he  will  attend,  and  the  deposition  taken  al 
the  other  place  most  be  snppressed.    Hankituon  v.  Lcmbard,  SifiL 

DJUrilNUE. 
Dbiivub  at  Onoioir  Law  Dbixhbd.     Wil»an  v.  Ji^boU^  48(1 

See  Dbkds,  11;  Rkplbvib,  2;  8. 

DEVISES. 
See  Wills. 

BOWEIL 

Whbbb,  ok  Afflicateob  or  Widow  fob  Dowbb,  Commissiokbbs  abb 
Affodctbd  by  the  jadge  of  probate,  who  pnblidy  assign  and  set  it  ont  to 
her  by  metes  and  bounds,  and  she  immediately  enters  npon  the  premises 
thos  assigned  to  her,  and  continues  in  possession  of  the  same,  by  herself 
and  her  lessee,  for  more  than  twenty  years,  without  objection,  the  infer- 
ence is,  legitimate  that  the  dower  was  thos  set  out  to  her  with  the  know!* 
edge  and  consent,  if  not  by  the  direct  procurement,  of  the  heirs  at  law, 
or  those  who  were  entitled  to  the  freehold  at  the  time,  notwithstanding 
the  fact  that  such  commissioners  made  no  return  to  the  probate  coort. 
Under  sach  circumstances  and  after  such  a  lapse  of  time,  it  would  be  in- 
equitable to  disturb  the  assignment,  which  is  not  even  now  alleged  to  b^ 
ujust  or  nnresaooablew    Austin  v.  Austin,  697. 

See  HusBAMD  and  Wdtb,  6. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  3l 

DURESS. 

See  CONTBAGTS,  3. 

EASEMENXa 
See  HiOHWATS,  1. 
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ejectment. 

1.  Iv  EjionaHT  vr  Om  Tknakt  in  Commov  aoaivst  Ahothxb,  ihm  detad* 
•at,  if  he  inteads  to  deny  the  ouster,  shoald  apply,  npon.  affidnTit^  lor  a 
■peoiAl  mle  to  oonf  om  lease,  entry,  and  not  ouster.  By  entering  into  a 
general  consent  rule,  he  thereby  admits  the  ouster,  and  cannot  afterwards 
deny  it.     Tongue's  Leaaee  t.  NtOweU^  649. 

ti  In  Ejectment,  Defendant  Adiots  Identttt  gw  Premisbb  in  Covtso- 
YSBST,  nr  He  does  not  Take  Deiknse  on  Wabrant,  and  cannot  deny 
the  location  of  pLuntifrs  pretensions  as  set  out  in  his  wsrr,  under  tiis 
general  issae.    Id. 

Si  In  Ejectment,  Flaintiit  must  Show  that  he  has  a  hcma  Jide  snbsistiiig 
daim  before  he  can  nse  the  name  of  a  third  person  as  lessor,  and  that 
there  is  a  connection  between  his  title  and  the  party  npon  whose  denust 
he  seeks  to  recover,  or  that  he  has  the  authority  of  the  person  in  whom 
the  paramount  title  is  Tested,  to  institute  the  suit  in  his  name.  Ktder 
T.  SmWi,  303. 

i.  Judgment  in  Ejeotmemt  is  Conclusive  against  Defendant  fob  All 
Pbofits  accrued  since  the  date  of  the  demise  stated  in  the  declaration  ia 
ejectment;  but  if  the  plaintiff  sues  for  antecedent  profits,  the  defendant 
may  make  a  new  defense.  CUy  qf  ApalachkoUi  t.  AyaJtaddeota  Land  Co^ 
284. 

6.  Bight  to  Mesne  Pbofxts  is  Necessary  Consequence  of  Bjboovebt  0 
Ejectment.    Id, 

tt.  Plainteif,  afteb  Beoovert  in  Ejectment,  cannot  Tubn  his  AcnoN 
AT  Law  fob  Mesne  Profits  into  Suit  in  Equitt,  and  bring  a  bill  for 
an  accoimt  of  the  profits,  except  in  the  case  of  an  infant^  or  some  other 
very  particular  circumstances,  including  all  cases  which  iuTolTe  an  equity, 
which  the  plaintiff  cannot  make  available  at  law.    Id. 

?•  Suit  in  Equitt  Lies  for  Account  of  Mesne  Profits,  after  recovery  in 
ejectment,  where  bill  shows  right  to  discovery  and  relief  in  a  matter  con- 
nected therewith,  for  equity,  having  obtained  jurisdiction  to  this  extend 
will  proceed  to  settle  finally  the  whole  merits  of  the  cause.    Id, 

i.  OiTT,  UKB  Individual,  has  Right  to  Recover  Mesne  Profits  after 
recovering  in  ejectment  possession  of  street  and  wharves  erected  by  d^ 
fendant  at  the  end  thereof.    Id, 

See  Mortgages^  6,  7. 

EMINENT  DOMAm. 

1.  In  Action  against  Citt  to  Recover  for  Real  Estate  Taken  foe 

Public  Street,  the  city  will  be  estopped  from  urging  that  the  commis- 
sioners appointed  by  it  to  ascertain  and  assess  the  damages  were  not  dis- 
interested freeholders  of  the  city.  It  cannot  be  allowed  to  avail  itself  of 
its  own  wrong.     CUy  qf  Chicago  v.  Wheeler,  342. 

2.  Crrr,  bt  Proceeding  to  Act  upon  Refort  of  Commissioners  Af- 

POiNTBD  B7  It  to  assess  damages  for  land  taken  for  public  street,  waives 
all  objection  to  irregularities  in  the  selection  or  appointment  of  such 
commissioners.  Id. 
I.  Omission  of  Dollar-mark  from  Some  Parts  of  Assessment,  made  ia 
proceedings  to  open  a  street,  will  not  invalidate  the  assessment^  if  then 
are  sufficient  evidences  on  other  parts  of  the  roll  by  which  to 
the  amounts  to  be  paid.    Id. 
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K  Iwraaar  bhould  bi  Allowed  oir  AMomrr  or  Dakaou  Awibdxd  vob 
Lakd  taken  for  ofpening  a  pablio  street,  where  snoh  amount  lemaini 
unpaid  for  two  years  after  the  confirmation  of  the  report  of  the  oommii* 
■ionen  making  the  award.    Id, 

1.  Eqiuitt  will  Rkuetb  AOAnrar  Appkaisbkknt  or  Laitd  Tamxs  uvdsb 
Chabter,  where  the  appraisers  acted  in  the  aheence  of  the  owner,  and 
npon  false  information,  and  made  an  appraisement  clearly  wrong.  ITelb 
T.  Bridgeport  HydrauUc  Co,,  250. 

S»  Bquitt  will  Relievb  AOAnrar  Affraisikxvt  whxrx  APFRAiaxBa 
WKBX  Mnyi.gn  by  false  representations,  whether  the  representations  were 
frandnlentiy  made  or  not.    Id, 

?•  Whesb  Wrong  App&aibxicxnt  or  Damagis  roB  Takutg  Frofertt 
iTVDKB  Chabrb  IS  Madb  thbough  Apfbaisxrs  being  Misled,  frandn* 
lentiy  or  otherwise,  upon  a  bill  for  relief  the  oonrt  will  decree  a  new 
appraisement^  and  until  such  appraisement  is  made  and  the  amount  paid, 
will  enjoin  the  respondent  from  usuig  the  former  appraisement  as  a 
defense  to  the  petitioner's  action  at  law  for  his  damages.    Id* 

EQUITY. 

1.  Whebb  thbbb  18  Rehedt  Fboyided  bt  Law,  courts  of  equity  caimol 
give  relief.    0*Nedl  t.  Virginia  etc  Bridge  Co,,  669. 

S.  Claims  roB  Damages  will  not  bb  ENroBCED^  in  equity,  if  there  is  no 
other  cause  of  complaint  to  bring  the  case  within  equity  jurisdiction,  ex- 
cept the  damages  inflicted.    Atlanta  etc  R,  R,  Co.  t.  SpetTf  SOS. 

8.  CouBT  or  Chancbrt  has  Poweb  to  Pbevent  OmcEB  ntoM  Doinq 
Act  not  Authorized  bt  Law.     Mayor  etc  qf  BtUtimore  y.  Porter,  686. 

Bee  CoNTBAcra,  2;  Ejecttment,  6-8;  Eminent  Domain,  6,  6;  iNJUNcnoNs; 
Judgments,  6,  13;  Reeebees,  2;  Specitio  Pebtobmange;  Taxation,  6, 
7;  Tbubtb. 

ESTATES.  ,     ^ 

See  Landlobd  and  Tenant. 

ESTATES  OF  DECEDENTS. 

L  ADMiNnTBATiON  MUST  BE  Had  upon  an  estate  of  a  decedent  in  order  to 
derive  titie  to  his  personal  effects.    8mUh  v,  WUaon,  66S. 

&  Ir  Petition  bt  Administbator  for  Sale  or  Real  Estate  States 
Enough  to  Requibb  Coubt  to  Act,  the  orders  and  decisions  of  the  court 
in  the  premises  are  binding  until  reversed,  and  cannot  be  attacked  col- 
laterally.    Ivereon  v.  Loberg,  364. 

B.  pETrnoN  bt  Executor  for  Sale  or  Real  Estate  or  Decedent  must  set 
forth  the  amount  of  the  personal  property  of  the  estate,  which  has  come 
to  his  hands,  otherwise  an  order  of  sale  made  by  the  probate  court  and 
the  sale  made  thereunder  are  void.  The  mere  fact  that  an  account  of 
such  personal  estate  is  filed,  at  or  about  the  date  of  filing  the  petition,  or 
is  found  among  the  papers  of  the  probate  proceedings,  is  not  sufficient^ 
unless  such  account  is  referred  to  in  the  petition  so  as  to  form  a  part  of 
it  for  the  purpose  of  the  reference.     Gregory  v.  T(xber,  219. 

4b  To  Sustain  Sale  or  Decedent's  Real  Estate  under  Order  or  Probate 
Court,  the  petition  for  the  sale  must  state  the  facts  required  by  the  one 
hundred  and  fifty-fifth  section  of  the  probate  act.  Unless  the  petition 
states  those  facts,  the  court  does  not  acquire  jurisdiction  of  the  matter, 
and  has  no  power  to  confirm  the  sale  or  to  impart  validity  to  it.    Id, 
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§,  Pbobatb  CkNTBT  GAIT  Ck>imBM  T&osx  Salbb  omlt  that  ABM  1£ai» 
Obdxrs  which  it  had  jurisdictioii  to  make.    Id. 

£,  AmmnsTTBATOB's  8ali  ow  Dxcedkht's  Rbal  Estati  OAinroT  bi  Ufhba 
under  the  Iowa  statote,  where  the  probate  reoordi  show  that  tha  admim- 
iatrator  did  not  take  the  required  oath,  that  lawful  notioe  waa  not  girwi 
of  the  lale,  and  in  the  absence  of  evidence  that  the  premiaea  were  aold  al 
pablio  auction,  llieae  defects  alone  are  fatal  to  the  pnrchaaer^B 
particularly  where  the  records  show  that  no  petition  for  the  sals 
filed,  and  where  they  do  not  show  that  any  sale  was  ever  made^  ezcept 
the  fact  that  an  administrator's  deed  was  executed,  but  which  did  not 
show  that  it  was  made  pursuant  to  a  sale  ordered  be  the  probate  coorL 
Thornton  r,  Mulquinne,  648. 

7.  Bond  GivKzr  bt  ADKnnsrrBATOB  bxiobb  Salx  ow  hd  ImvBrEATm's  Bsal 
EsTATB  1IU8T  BB  Appbovbd  in  writing  by  the  judge  of  probata.  Bnt 
where  the  eyidence  fails  to  show  affirmatiTely  that  the  bond  waa  so  ap- 
proved, and  the  contrary  does  not  appear,  if  the  record  shows  that  aU 
the  other  steps  required  by  law  were  accurately  taken;  if  the  law  re- 
quired the  bond  to  be  approved  by  the  judge  before  it  could  be  legally 
filed,  and  the  bond  was  in  fact  filed;  if  the  sale  was  a  puUio  one^  and 
the  purchaser  immediately  entered  under  his  deed,  and  has  held  nndia- 
turbed  possession  for  more  than  twenty  years— -the  law  will  anthoriaa  the 
oonclusion  that  all  was  done  that  was  required  to  give  such  purefaaMr  a 
perfect  title.    AuaUn  v.  Auatm,  697. 

See  EzBODTOBs  abd  ADimnsnBAXOBa;  Willb. 

ESTOPPEL. 

!•  PBINOIFLX    THAT    OkB  WRO    StANDS    BT    ABD    SjOS    ABOTHXB    XbTSV 

MoNBT  IB  Pbopxbtt  Cannot  afterwards  assert  any  claim  he  may  hat* 
to  such  property  unless  he  discloses  his  own  claim  thereto  to  the  penon 
investing  at  the  time,  does  not  apply  where  both  parties  are  ignorant  ol 
the  rights  of  the  former,  and  the  means  of  knowledge  of  such  ri^ts  is 
equally  open  to  each.  If  the  means  of  knowledge  is  closed  to  the  in- 
vestor, the  principle  is  otherwise  in  favor  of  one  who  is  deceived  or  mi^ 
led  by  such  want  of  notice.  Tongue's  Lessee  v.  NiUweU,  64d. 
S.  PxBaoN  18  BOT  EsTOFPED  Wbo,  HAViBa  TiTLB  TO  Labi>  depending  upon 
the  constmction  of  a  will,  without  any  knowledge  of  his  rights,  stands 
by  and  sees  another  lay  out  money  and  make  laige  inTestmants  in  the 
property  and  does  not  give  notice  oi  his  daim.    ItL 

See  Taxatiob.  11. 
EVIDEKGE. 

1.  iBSrBTTIIXRT   XB    WbIIIBO,   UPOB    WhIOK    AAQOB    »   BBOUOBTt  B  A]>> 

MTanntT.B  IB  Etidbbcx,  whether  it  be  the  original  or  not^  if  its  ez4 
is  admitted,  by  not  being  denied  by  affidavit^  as  required  by  the 
of  Illinois.     Oriswold  v.  Trustees  qf  Peoria  UnbMTskff^  861. 

S.  EviDXNcx  OF  Fart  of  Ck)BvxBSATioB  Hxld  ob  Aoxb  Bob^  oaatenpo- 
raneous  with  an  alleged  gift,  the  matter  xu  dispute  is  admianbla  aa  part 
of  the  res  gestae,    Bragg  v.  Massk^s  AdnCr,  82. 

1.  SiooBDART  EviDBBGx  OF  JuGiGiAL  Rboobb  cannot  be  xeoeired  nntii  the 
original  is  shown  to  have  existed,  and  to  be  now  loat^  mutilated,  or  d»> 
stroyed,  or  otherwise  incapable  ol  being  prodnoed.   QrnUk  t.  Wihem^ 
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II  Xhtbt  VTQir  EzioirnoN  Abbxstbd  bt  DsfXNSJjrr  filing  a  daim  of  Did- 
gality,  made  by  the  sherifi^  is  evidenoe  of  the  faoto  recited  therein  in  an 
action  by  each  sheriff  for  the  nse  of  others  upon  the  ill^^ty  bond. 
Jane»  t.  ffwion,  300. 

41.  Cboss-kkamination  of  Agent  of  DsFmrDAiTT  ab  to  Acts  and  Dbolaba- 
TZON  which  there  was  no  proof  he  had  authority  to  make  relates  to  col- 
lateral matters,  and  the  answers  of  the  witness  are  therefore  conblnsiye 
npon  the  plaintiff.    Fletcher  t.  Boston  tie.  R,  H.,  695. 

6w  Answers  of  WrrNsas  Made  upon  Cboss-szamination  as  to  Ck)LLAt* 
MRAL  Mattsbs  are  condusiye,  and  he  oaanot  be  contradicted,  and  if 
evidence  be  admitted  for  this  purpose,  a  new  trial  may  be  granted. 
Id, 

7.  Witness  Who  Willfully  Ck>NTBADiOT8  Htmsei.f  nr  Material  Part 
OF  HIS  Testimont,  for  the  purpose  of  concealing  the  truth,  is  unworthy 
of  belief,  except  so  far  only  as  he  is  supported  by  other  evidence  in  the 
case;  but  if  a  contradiction  occurs  through  inadvertence,  or  in  reference 
to  some  matter  immaterial  to  the  issue,  such  a  contradiction  will  not  of 
itself  render  his  evidence  unworthy  of  credit.  Crabtree  v.  Hagenbaugh^ 
32i. 

8l  Jitrt  should  not  be  DiRBcrED  TO  Reject  Altoqether  Evidence  of 
Witness,  if  he  has  testified  willfully  false  as  to  any  fact.  Such  an  itt- 
struction  is  too  broad.  If  he  so  testifies  to  a  material  fact,  and  there  is 
no  circumstance  in  the  case  tending  to  corroborate  his  evidence,  the  jury 
have  the  right  to  reject  all  of  his  evidence  as  unworthy  of  credit;  but 
they  should  not  reject  such  portions  of  it  as  may  be  corroborated  by  other 
unobjectionable  evidence  in  the  cause.    Id. 

9l  Court  mat  Call  Jury's  Attention  to  Fact  that  Defendant  did  nov 
Testify  in  the  case,  and  may  instruct  them  that  they  may  consider  that 
fact  and  give  to  it  such  weight  as  they  think  it  deserves,  in  an  action 
against  the  indorser  of  a  promissory  note,  on  the  trial  of  which  is  ad- 
duced proof  of  demand  and  notice  to  the  defendant,  where  the  allegation 
of  due  notice  is  controverted  by  him.     Unkm  Bank  v.  Stone,  631. 

lOt.  ByIDENGB  in    SuPFOBT   of    CHABAOIXRk  OF   ElTHEB   FaRTY  IS  InADMIS- 

aiBLE,  as  a  general  ml?,  until  there  has  been  an  attempt  by  evidence  to 
impeach  it.    MUes  v.  Vanhom,  477. 

11.  Treaty  is  Fubuo  Law  of  WmcH  Judicial  Notice  well  be  Takeh 
BY  Courts.    Qodfrtiy  v.  Qodfrtf/,  448. 

12.  Courts  Judicially  Enow  when  Railroad  Law  Went  into  Effbot. 
ffeaettm  v.  CindnmU  etc.  R.  R.  Co,,  430. 

ISi  General  OsjEcnoN  to  Evidence  is  properly  overruled  if  any  part  of  it 
is  admissible.    Morriaon  v.  WkUeridej  661. 

14.  Demand  for  pRODUcnoN  of  Original  Entry  or  Paper  may  be  made 
at  any  time  before  the  trial  is  concluded  by  the  party  desiring  it.  A  re- 
fusal to  produce  it  gives  the  demandant  the  right  to  prove  the  contents 
of  the  document  by  secondary  evidence.  If,  however,  the  document  de- 
manded is  shown  to  be  in  a  place  so  remote  from  that  of  the  trial  that  it 
cannot  be  produced  at  the  trial  between  the  time  the  demand  is  made 
and  the  conclusion  of  the  evidence,  such  notice  will  not  be  deemed  soA* 
cient  to  authorize  the  introduction  of  secondary  evidence.    Id. 

16i.  Production  of  Papers  upon  Notice  does  not  make  them  evidnnoe  in 
the  cause,  unless  the  party  calling  for  them  inspects  them,  so  as  to  bo- 
oome  acquainted  with  their  contents,  in  which  case  the  mlo  is  thai  thef 
are  admitted  as  evidence  for  both  parties.    Id. 
AM.  Die  Vol.  LXXIX-«8 
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FRAUDULENT  00NVE7AN0ESL 

1«  MttRraAOB  TO  Sbcubx  Pbb-xzistino  Debt  is  vot  Lm  Void  as  io 

Qbxditobs  becanse  a  mortgage  to  secure  the  same  debt,  exeoated  at  fha 
time  ike  debt  was  oomtracted,  contaiiied  a  corenant  that  a  new  mortgigt 
should  be  given  at  a  certain  future  time  as  additiopal  Mcority  for  the 
debt.    SimpmmY.  Carleton,  707. 

I.   EVIDSKCB    ShOWINO    DeBTOB's    iNATTENTIOlf    TO    BuSIKEaS   AUD   InBUL- 

OB1IGB  IK  EzFENSivB  Habits,  and  that  theee  facts  were  known  to  aa 
alleged  fraudulent  mortgagee,  and  evidence  of  the  debtor's  general  repu- 
tation as  to  insolvency,  is  admissible  in  a  suit  by  the  aaaignee  m  insol* 
vency,  against  the  mortgagee,  to  recover  the  value  of  property  taken 
under  the  mortgage,  to  show  that  the  mortgagee  had  reasonable  cause  to 
believe  the  debtor  insolvent.  Id. 
I.  Grantor  of  Deed,  Frattdulent  as  to  Creditors,  is  a  neoevary  pai^y 
in  a  suit  to  vacate  such  deed.    Lovfjoy  v.  Irela$i,  667. 

See  Debtor  and  Creditor. 

FRAXn)ULENT  PREFEKBNGEa 
See  Debtor  and  Creditor. 

GAENISHMENT. 
See  Attaghmbntb* 


GAS  COMPANIES. 

L  Gas  Coicpant  mat  Refuse  at  Pleasure  to  Sufplt  Gas  to  Cohqumeb, 

in  the  absence  of  any  contract  or  special  provision  in  the  charter.  Uaker 
of  gas  is  subjected  to  no  greater  duties  and  liabilities  than  the  maimfao* 
turers  and  vendors  of  other  commodities.  McOune  v.  AbnoicA  City  Oaf 
Co.,  278. 
I.  Declaration  in  AonoN  against  Gas  Company  for  Cuttino  ofv  Placi- 
tdt's  Gas  Supply,  alleging  that  the  gas-pipes  of  the  plaintiff  and  de- 
fendant were  united,  and  up  to  a  specified  time  defendants  had  anxpplied 
plaintiff  with  gas  by  means  of  such  pipes  and  had  been  paid  for  it^  and 
that  plaintiff  desired  to  take  defendants'  gas,  and  was  ready  and  wilhog 
to  pay  for  it  as  before,  and  that  it  was  the  duty  of  the  defendants  to  8n|h 
ply  plaintiff  with  gas,  but  that  they  maliciously  shut  off  the  gas  and  re- 
fused to  supply  him — states  no  title  or  right  of  recovery,  and  is  not  cured 
by  verdict;  and  after  verdict,  judgment  will  be  arrested  on  the  ground 
of  the  insufficiency  of  the  declaration.  Had  the  plaintiff  declared  upon  a 
oontract  to  supply  him  with  gas  until  reasonable  notice  given  of  an  in- 
tention to  discontinue,  the  jury  might  perhaps  have  found  suoli  omtiaet 
and  its  violation;  but  the  mere  allegation  of  duty  is  of  no  avmiL    Id, 

GIFTS. 

1 .  Gm  OF  Personalty,  at  Common  Law,  can  only  be  Consummated  it 
Deed,  or  other  instrument  under  seal,  in  the  absence  of  an  actnsl  d»> 
livery  of  the  thing  itself.     Connor  v.  Trawick*a  Adm*r,  58. 

C  Delivery  of  Deed  Consummates  Gift  on  pRiNCiPtE  of  Estoppel,  and 
not  becanse  the  delivery  of  the  deed  is  a  syi;:kbolioal  delivery  ol  the  prop* 
erty.    Id. 
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&  BuAsnnE  zv  Pnaosriuunr  Gbxated  bt  Qbal  Got  ii  inopenitiv^  and 
▼Did.    JIScvMlaJli  T.  Norwood,  70. 

See  HvsBAVD  ahd  Wd^  6b 

OROWINQ  CROPS. 

Iteownra  Gbofs  abb  vot  "Goods  Ain>  GHATntLSy"  within  tne  meaning  of 
the  eeotion  of  the  statate  of  frauds  which  requiiee  immediate  delivery, 
and  aotnal  and  oontinaed  change  of  poeseaaion  of  goods  and  chattels,  to 
render  a  sale  valid  as  against  creditors,  as  they  are  not  snsoeptihle  of 
mannal  delivery  nntil  harvested  and  reduced  to  actual  possession,  and 
hence  they  pass  by  deed  or  conveyance.  The  fact,  therefore,  that  after 
%  sale  the  vendor  continues  to  live  on  the  premises  will  not  render  the 
■ale  void  as  against  creditors.    Bemal  v.  HotriouSf  147. 

See  Attaohmbnts,  6. 

GUARDIAN  AND  WARD. 
See  Intavct,  4-6. 

HABEAS  OORPUa 

1.   LboAIJTT  of  IkFBISONMBNT  RbSULTDIO  IBOK  DlBOBBDIBKGB  OF  ObDBBS^ 

merely  erroneous  or  irregular,  cannot  be  inquired  into  under  the  writ  of 
kabeaa  corpus.    Ex  parte  Orace,  629. 
S.  No  Court  ob  Jxtdgb  gav,  upon  Habtcab  Cobfus,  Rbvibw  Judomeht  of 
ooort  of  competent  jurisdiction  finding  a  creditor  guilty  of  fraud  in  not 
■nrrendering  his  property  for  the  payment  of  his  debts.    Id. 

HIGH-WATER  MARK. 

See  BOUKDABDES. 

HIGHWAY& 

1.   KiWItMBWT  FOB    PUBUO  Df    StRXBT    DkDIOATBD  TO  CRT  IB  RbAL  FBAM- 

ORIBB  holden  by  the  corporation  for  the  benefit  of  all  the  dtisens.  CS^ 
qfApalaehioola  v.  Apaladueola  Land  Co,,  284. 

S.  ClTr  Which  Constbuots  Highway  in  Diffebxnt  Mankeb  fbom  that 
AuTHOBiZBD  18  LiABLB  FOB  IxjiTBiis  caused  by  careless  construction, 
as  much  as  though  it  had  built  the  highway  in  the  mode  prescribed. 
CSi^  </  Pdbfi  V.  NeweU,  378. 

S.  CXTT  18  NOT  LiABLB  FOB  Injubt  Hafpenino  TO  Tbavxleb  while  stray- 
ing outside  of  an  unfenced  highway,  when  the  whole  highway,  and  the 
land  adjoining  it,  are  safe  and  convenient  to  travel  upon.  Sparhawk  v. 
CU^  qf  Salem,  700. 

4.  Onr  n  not  BomfD  to  Fenob  Highway  Mbbbly  to  Pbbvbnt  Tbav- 

BLBB8  from  straying  out  of  highway,  when  there  is  no  unsafe  place  imme> 
diately  contiguous  to  the  way.    Id, 

5.  Damaobs  Rbsulting  fbok  Gbadino  of  Stbbbtb  and  Highways,  so  fsr 

as  they  consist  simply  in  rendering  the  passage  to  and  from  adjoining 
property  more  inconvenient  and  expensive,  constitute  a  loss  for  which 
there  is  no  redress.     Wabatih  and  Erie  Canal  v.  Speara,  444. 
ib  Ort  havino  Powbb  to  Ekbot  Whabf  hay  iMPOflB  Toll  fob  Uo 
tbbbbof.    Ctty  qf  ApahMcola  v.  Apalaehkola  Land  Co,,  28^ 
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7.  Onb  mat  Usb  hib  Own  Lakd  ab  Hb  PiXAflB*  lo  long  m  ho  is  rwmcmiHy 

careful  that  tach  nse  shall  not  injnre  third  penoina.    Thia  doctrine  b 
applied  to  the  nse  of  streeta  by  cities,  and  highways  by  the  state  sad 
■  coanties,  through  their  officers,  and  is  to  some  extent  applicable  to  pri- 
vate corporations.     fTa&eu/t  and  Erie  Canal  ▼.  Spears,  444. 

8.  Railroad  Company  has  No  Right  to  Usk  Highwat  as  Past  m 

Freight-tabd,  bat  it  may  pass  and  repass  upon  the  highway  for  any 
lawful  purpose,  provided  it  uses  it  only  to  a  reasonable  extent  and  in  a 
reasonable  manner,  without  encroaching  upon  the  rights  of  others  whs 
have  an  equal  right  to  use  it.    Gahagan  ▼.  Boston  tie.  R,  B,  Co,,  724. 

See  DsDiGATiON,  4;  Ksqlioxnob,  6. 

HOMESTEADS. 

1.  HoMiaTEAD  Act  is  Remedial  in  its  Natubx,  and  must  be  so  cansbiied 

as  most  effectually  to  meet  the  benevolent  end  in  view  in  its  enactoienti 
without^  however,  departing  from  the  plain  and  obvious  meaning  of  iti 
language.     Deere  v.  Chapman,  350. 

2.  Homestead  Act  Protects  Owner  of  Lot  and  BxnLDiNa  thereon  Oo- 

cupiED  BT  Him  as  a  home,  although  the  estate  therein  owned  by  him 
be  leas  than  an  estate  in  fee.    Id. 

HUSBAND  AND  WIFE. 

1.  Contract  bt  Husband,  Made  beiore  Marriaob»  or  afterwards  wImd 
living  in  amity  with  his  wife,  to  pay  an  allowance  for  her  sapport^  if  at 
a  future  time  she  should  separate  from  him,  is  against  pnblio  policy,  and 
void.     Oaines  v.  Poor,  659. 

C  Husband's  €k>NTRACT  to  Sufport  Wife  is  Valid,  if  made  in  contem- 
plation of  th<i  continuance  of  a  previous  separation,  or  of  an  immediate 
separation,  where  disagreements  have  taken  place  between  husband  and 
wife.    Id. 

S.  To  Creation  of  Separate  Use,  no  particular  form  of  words  is  neoesmy. 
Therefore,  though  the  usual  technical  words  to  create  a  separate  use  are 
not  employed  in  a  contract,  yet  when  it  shows  that  a  separation  was  in- 
tended between  husband  and  wife,  and  that  the  property  was  conveyed 
to  a  trustee,  in  trust  for  her,  in  view  of  such  separation,  it  is  dear  that 
a  separate  use  is  intended,  and  the  trustee  will  hold  the  property  for  the 
separate  use  of  the  wife.     Id. 

i.  It  is  not  Essential  to  VALiDirr  of  Contract  bt  Husband  for  the 
future  support  of  his  wife,  disagreements  having  arisen  between  them, 
that  separation  should  take  place  before  the  execution  of  the  oontraet; 
and  the  testimony  of  the  wife  is  inadmissible  to  prove  that  they  had  not 
separated  at  the  time  of  its  execution,  or  that  the  conduct  of  the  husband 
toward  her  was  threatening  and  violent,  in  order  to  proenre  the  execu- 
tion of  such  contract.    Id. 

ft.  Wife's  Right  to  Alimont  and  Dower  is  not  Barred  by  a  oontnct 
entered  into  by  her  husband  with  another,  but  to  which  she  is  not  a 
party,  and  by  which  it  is  sgreed,  the  husband  snd  wife  having  separated, 
that  the  obligor  will  save  the  husbsnd,  his  heirs  or  representativee»  free 
from  any  claim  of  the  wife  to  maintenano<v  alimony,  or  dower,  in  oon- 
sideration  of  the  conveyance  to  him  of  certain  property  in  trust  for  thi 
use  and  benefit  of  the  wife.    Id. 
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fL   llATtRTTn>  WOXAH    MAT   BlOOMB    SkIBXB  OW   LaXI>  BT    DiBlOT  OUT  OB 

PUBOHAax  in  her  own  name  and  as  her  own  property  in  Maryland,  bat 
in  snch  property  her  husband  retains  his  marital  rights,  vis.,  a  life  estate^ 
In  right  of  his  wife,  with  a  right  to  the  pernancy  of  the  prodnots  and 
profits  of  the  land  daring  oovertare,  and  a  ri^^t  to  the  land  by  onrtesy 
in  the  erent  of  his  sorTiving  his  wife.  Mutual  Fire  Int.  Co  w,  Deale^ 
673. 

7.  Wira's  PossxauoN  of  Psbsonaltt,  at  Common  Law,  ib  Possiosioh  ov 
HuBBAiTD,  and  cannot  become  antagonistio  to  his  rights.  This  ia  so^ 
although  it  be  shown  that  the  husband  abandoned  the  wife  when  her 
possession  began,  and  lived  in  adultery  with  another  woman,  and  never 
asserted  any  claim  to  the  property,  and  that  she  held  and  claimed  it  as 
her  own  individual  property,  for  a  continnous  period  of  more  than 
twenty  years.    Bell  v.  B^iWe  Adm*r^  73. 

8l  Husband  and  Wifk  cannot  Rboovxb  Jointly  in  Action  bt  Thbm  bx 
Ck>NTBAcrrn  for  the  breach  of  a  contract  made,  during  the  wife's  cover- 
ture, with  a  steamship,  for  the  transportation  of  the  wife  from  San  Fran- 
cisco to  New  York.  But  if,  in  such  action,  no  demurrer  be  interposed, 
and  if  the  facts  stated  and  proved  show  that  plaintiffs  are  entitled  to 
relief  for  fraud  practiced  by  defendant,  or  for  personal  injury  to  the 
wife,  then  the  action  to  that  extent  is  well  brought,  and  relief  will  not 
be  denied  on  the  ground  that  the  same  facts  would  support  an  action  on 
the  oontraot,  in  which  the  husband  alone  can  recover.  Sheldon  v.  Siecxnv- 
ehip  Uncle  8am^  193. 

9l  HnaBAND  and  Wm  must  Join  nr  Action  bob  Injubt  done  to  the  per- 
son of  the  latter;  and  it  is  immaterial  that  the  injury  is  charged  to  have 
been  committed  in  violation  of  a  contract    Id. 

lOi  Two  Actions  will  Lib,  as  Gbnbbal  Rulb,  bob  Tobt  Committed  utom 
WiTB:  1.  By  the  husband  alone,  for  the  loss  of  service,  expenses,  etc; 
2.  By  the  husband  and  wife  for  the  injury  to  the  wife's  person.  Bogere 
T.  SmUh,  483. 

11*  It  19   NOT    NbGBSSABT   that    ONB   FuBNISHINO   NEGEaSABIBS  TO   WiFB 

should  know  of  the  circumstances  of  the  wife's  separation  from  her  hus- 
band at  the  time  of  their  occurrence;  but  it  is  sufficient  if  at  the  time  he 
■applies  the  necessaries  he  has  information  of  those  circumstances,  and 
they  justify  a  furnishing  of  necessaries  on  the  credit  of  the  husband. 
Cartwright  v.  Bale,  759. 

1&  Husband  Sued  bob  Necessabibs  Fubnished  Wibe,  Whom  He  has 
Szfelled  fbom  Home,  is  estopped  from  setting  up  in  defense  her  subee- 
^pient  marriage  and  conviction  of  bigamy  therefor,  if  he  intentionally 
misled  her  into  a  belief  of  his  death  and  of  her  right  to  marry  again.  Id. 

IJL  Husband  not  Bound  to  Pay  Wife's  Legacies  whebb  She  Leaves 
l^o  Pbofebtt. — ^If  wife  dies  testate,  but  leaves  no  property  out  of  which 
tiie  legacies  bequeathed  by  her  can  be  satisfied,  the  husband  is  under  no 
obligation  to  pay  them,  and  his  promise  to  do  so  is  not  binding  upon  him, 
becMiaa  the  wife  had  no  property  of  her  own.    SehneU  v.  Nell,  453. 

See  Ck>HTBACT8y  3;  Insubancb,  2;  Shifpino,  1-3;  Slavbbt,  3. 

INFANCY. 

1.  If  Ikwaut  Fobms  Pabtvxbship  with  an  adult^  he  holds  himself  forth  te 
Hm  woM  as  not  being  an  infont.  He  praetioes  a  fraad  on  ths  world. 
iEemp  V.  CwA,  681. 
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%  JuDOicxRT  AGAIHST  Tntaht  IB  VOT  VoiD;  it  IS  Only  Toidable.  Goorte  wiD 
•nsfcun  the  acts  of  an  in&nt  and  bind  him,  unless  the  acta  are  clearij 
prejndieial  to  the  infant.    IcL 

t.  In  I^ooKBDiNa  to  8kll  Intaht's  Lands  under  Kentucky  statute,  oom- 
missioner's  report  must  show  that  the  property  therein  rained  is  all  1^ 
real  and  personal  estate  belonging  to  the  infant  whose  land  is  aon^t  to 
be  sold.  Without  snoh  report,  the  sale  is  void.  Matting^  t.  Read, 
666. 

4  Salb  ow  Intant's  Land  bt  Ouabdxan  n  Vom  for  non-conf aarmaaoe  to  re- 
quirements of  law,  where  the  order  appointing  commissioiiers  directs 
tiiem  to  report  whether  or  not  such  sale  would  redound  to  the  infant's 
interest,  and  they  reporting,  say  that,  "in  their  opiniim,  a  sale  of  the 
land  and  slaTes,  and  a  division  of  the  prooeeds,  would  redound  to  the 
interest  and  benefit  of  such  infant; "  the  law  requiring  that  the  gaardian 
**  allege  his  belief  that  the  sale  will  redound  to  the  benefit  of  the  infant;  * 
and  that,  before  the  court  shall  have  jurisdiction  to  order  such  sale,  tiie 
commissioners  shall  report,  under  oath,  "whether  the  interest  of  the  in- 
fant requires  the  sale  to  be  made. "    IcL 

6»  Uktil  Application  bt  Statdtobt  Guardian  for  sale  of  infant's  lsiid% 
the  court  has  no  right  to  appoint  commissioners  to  value  the  ward's  es- 
tate.   Id. 

6L  Guardian  ad  Lttbm  Appointed  to  Reprbsemt  Intant  in  Suit  iob  Par- 
tition has  power  to  defend  for  the  infant  solely  against  the  claim  set  up 
for  partition  of  the  common  estate.  The  appointment  of  such  guardian 
is  a  special  power  exercised  by  the  court,  and  gives  only  a  special  and 
limited  authority  to  the  guardian,  and  his  acts,  so  far  as  they  transcend 
this  authority,  are  void.  The  guardian  has  no  power  to  admit  away  the 
rights  of  the  infant,  nor  can  the  court  give  effect  to  any  snch  admiasiaa 
as  to  a  matter  and  for  a  purpose  not  within  the  scope  of  the  appointmsat 
or  the  purview  of  the  complaint  in  the  suit.     WaUmum  v.  Lawrmet, 

212. 

See  Pabxnt  and  Child;  Pastition,  10. 

INJUNCTIONa 

1.  On  Application  iob  Injunction,  Chancellor  mat  Go  into  Cobsidiba- 

TION  OP  Merits  as  disclosed  in  the  bill,  and  which  are  intrinsic  and  d^ 
pendent  upon  its  express  allegations  and  charges.  City  qfApalaMcola 
V.  ApakLchicola  Land  Co.,  284. 

2.  On  Motion  for  Injunction,  Court  will  not  Commit  Itself  to  points  or 
•     questions  that  may  arise  at  the  final  hearing.    Id. 

8.  To  JusnPT  Arrest,  bt  Injunction,  ot  Execution  of  Dbcreb  of  Ckan- 
OBRT  establishing  certain  claims,  it  must  be  shown  that  the  applicant  has 
a  prior  right  which  he  has  not  lost  by  laches.    Id, 

See  Contempts,  4. 

IMPRISONMENT. 
See  Constitutional  Law,  li. 

iNSANmr. 

1.  Alfavr  PSBscnr  C9  Unsound  Mind  is  Lublb  oh  Implied  CoNimaor  bob 

Kbobssaribs  furnished  him,  suitable  to  his  estate  and  oonditkn  in  life. 
Ex  parte  I^oriMnotoih  67. 
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%  Acnozr  iob  Pbicb  of  Suitablb  Nboessabibs  Fubnishbd  to  Adult  Pxb^ 
flOK  OF  UNSOtTND  MiND  must  be  prosecnted  against  him  personally,  where 
no  gnajdian  has  been  appointed  for  him.    Id. 

B.  Adult  Pebson  of  NoN-siANE  Mind,  when  Sued,  must  be  Defended  bt 
Attornet,  to  be  appointed  by  the  conrt,  if  neoessary;  and  if  the  eoort 
refuses  to  allow  the  plaintiff  to  proceed,  "  nnless  he  first  have  a  goardisn 
appointed  by  the  probate  court,  and  notify  such  guardian  of  the  pendency 
of  the  Buit»"  the  supreme  court  will  award  a  mandcmuUf  at  plaintiffs 
instance,  to  oompel  the  appointment  of  an  attorney  for  the  defendant, 

INSOLVENCY. 

L  Cebtified  Consa  of  Schedule  of  Debts  and  List  of  Claucs  filed  in 
insolvency  proceedings  are  incompetent  to  show  that  debtor  was  insol- 
vent at  the  time  he  made  an  alleged  preference.   Simpaon  v.  Carleionf  707. 

S.  Ddchaboe  under  Insolvent  Laws  of  Massaghusetts  ib  No  Bab  to 
an  action  upon  a  promissory  note  given  in  such  commonwealth,  payable 
at  no  particular  place,  but  indorsed  to  a  citizen  of  another  state  before 
the  commencement  of  the  proceedings  in  insolvency,  although  not  in- 
dorsed until  after  it  became  due.    Fenenden  v.  Willey,  762. 

JL  Lbgislatukb  has  No  Power  to  Validate  or  Confirm  Insolvekot 
Proceedings  which  were  commenced  by  petition  of  creditors,  and  had 
before  a  person  claiming  to  act  as  judge  of  insolvency,  but  with  no  title 
to  the  office,  and  which  have  been  adjudged  invalid  by  a  decree  of  the 
highest  conrt  of  the  state.    Dewny  v.  Jkfa^toofi,  784. 

See  Conversion;  MoRTaAOES,  20. 

INSTRUCTIONS. 
See  Pleading  and  Praotig^  25-27. 

INSURANCE. 

1.  If  Insurance  Agent  Fills  up  Application  of  an  applicant  for  msnranoe 
to  the  company  for  which  the  agent  is  soliciting  insurance,  and  is  also  a 
stockholder  in  such  company,  the  agent  becomes  thereby  the  agent  of  the 
person  seeking  to  be  insured,  for  that  purpose,  and  is  a  competent  wit- 
ness on  behalf  of  the  company  to  prove  what  happened  between  the  agent 
and  applicant  at  that  time.    MviuaX  Fire  Ins,  Co,  v.  Deale,  673. 

S.  Husband  has  Insurable  Interest  in  his  wife's  property  under  the  laws 
of  Msryland.    Id. 

B.  Insurance  Made  bt  Insurance  Company  at  its  own  risk,  on  a  husband's 
interest  in  his  wife's  property,  in  Maryland,  would  be  covered  by  describ- 
ing the  property  as  his;  and  his  omission  to  state  the  nature  and  extent 
of  his  interest,  where  no  inquiry  was  made,  would  not  avoid  the  policy. 
Id. 

4i  Ih  Insurance  Made  bt  Mutual  Insurance  Company,  the  title  of  the 
assored  to  the  property  insured  becomes  an  important  consideration  of 
the  oontract,  when  that  instrument  declares  that  the  premium  notes  shall 
be  a  lien  upon  the  res!  property  insured,  and  a  material  misrepresentation 
or  coQoeaiment  in  reUtion  to  it  will  avoid  the  policy.    Id. 

§•  Assured  Who  Dibgbibib  Insured  Propebtt  as  "my  house'*  does  not 
thereby  wanaiil  his  titto  to  the  realty  to  be  an  unincnmbered  f ee-simpis 
title.    Id 
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€,  Wbxtbib  Mibrxprbsbntatiok  or  Conceaucknt  will  aroid  the  pdlkj 
depends  npoQ  its  materiality  to  the  risk  nndertakeii;  and  the  policy  would 
attach,  unless  the  insurer  had  been  induced  to  make  it  by  reasoQ  of  aiich 
concealment  or  misrepresentation  of  material  facts  with  respect  to  the 
title,  which,  if  known  to  the  company,  would  have  inflneooed  it  in  mak- 
ing the  contract.    Id, 

7«  QnxanOK  OV    MaTSRIAUTT  07   MlSREFBXBKNTATIDir  OB  Ck>]RSAL]tJEBT  cf 

facts  is  a  question  for  the  jury  to  decide.    Id. 
i.  Ihsubanob  Coupasy  is  not  Bound  bt  Statb  of  Rboobim  ooNCEBsmio 
TrriiB  to  the  property  insured,  but  may  rely  upon  the  reprsaentatioos  ol 
the  assured  with  reference  thereta    Id. 

t.   POLIOT  WILL  BB  AVOIDBD  BOB  FaILTTRB  TO  MENTION  IN  AfTUOATIOK  SkV- 

EBAL  Buildings  within  one  hundred  feet  of  insured  property,  in  reply 
to  a  question,  "  What  is  the  distance  and  direction  of  aud  building  from 
other  buildings  within  one  hundred  feet,  and  how  are  such  other  baild- 
ings  constructed  and  occupied?"  although  a  jury  decides  that  tlteee 
omitted  buildings  were  not  material  to  the  risk,  where  the  application 
and  by-laws  of  the  company  are  made  a  part  of  the  policy,  and  the  by- 
laws provide  that  the  application  shall  be  held  to  be  a  warranty  by  the 
assured,  and  that  "unless  the  applicant  for  insurance  shall  make  a  cor- 
rect description  of  and  statement  of  all  facts  required  or  inquired  for  in 
the  application,  and  also  all  other  facts  material  in  reference  to  the  in- 
surance or  to  the  risk  or  to  the  value  of  the  property,  the  policy  iasned 
thereon  shall  be  void;"  and  the  application  contains  a  covenant  at  the 
end  that  "the  applicant  covenants  and  agrees  with  said  company  that 
the  foregoing  is  a  correct  statement  and  description  of  all  the  facts  in- 
quired for  or  material  in  reference  to  this  insurance."  Tebbettt  v.  Ham- 
ilton Mutual  Ina.  Co.,  740. 

to.  WmsRE,  Takino  Wholb  Instbuhent  Toosthbb,  It  is  Obtioub  that 
Insubancb  Oomfant  have  made  the  strict  and  literal  ezactnesa  of  the 
answers  to  certain  questions  a  condition  of  the  contract  of  insurance  and 
a  warranty  on  the  part  of  the  insured,  they  cannot  be  deprived  of  the 
advantage  thus  secured,  for  they  have  a  legal  right  to  say  that  they  will 
determine  for  themselves  what  is  or  is  not  material  to  the  risk,  and  will 
base  their  contract  upon  the  answers  of  the  insured  to  specific  interroga- 
tories.   Id, 

\1,  Covenant  in  Apfligation  bob  Insubangb  that  "applicant  coTenanta 
and  agrees  with  said  company  that  the  foregoing  is  a  correct  statement 
and  description  of  all  the  facts  inquired  for  or  material  in  reference  to 
this  insurance,"  is  a  warranty  on  the  part  of  the  insured  that  all  the 
facts  inquired  into  are  correctly  given,  whether  material  or  not»  and  all 
other  facts  material  to  the  risk  are  correctly  given  even  if  not  inquired 
into.  Nor  can  a  provision  that  "the  miarepresentation  or  suppreseioD 
of  material  facts  shall  destroy  his  claim  for  a  damage  or  loss  "  qualify 
the  previous  covenant,  because  it  can  have  its  full  efieet  conaistently 
with  it.     Id. 

12.  Mistakes  in  Stating  Insttbablb  Intebest  in  Pouct  of  Insubangb  isat 
BE  Corrected  upon  averment  of  intention  and  mistake,  when  issue  ia 
joined  thereon.  Thus  where  the  actual  interest  of  one  in  premises  in- 
sured ia  a  mechanic's  lien,  but  such  interest  was  described  in  the  policy 
as  that  of  a  mortgagee,  which  description  was  dedaxed  to  be  and  was 
believed  to  be  sufficient  to  embrace  a  mechanic's  lien,  the  inanued  may 
show  the  mistake  as  one  of  fact,  by  evidence  atlmiasiMe  in  a  proper  duui- 
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oery  prooeeding^  and  reoorer  on  the  fautntmuit  m  ooneeted.  Skmi  t. 
CB^  Fhe  Ins,  Co.,  639. 

Ml  Pouot  of  iNSURANca  IS  Apmtbwblb  to  Pbovb  Mibtakb  thbrbzn  A»0 
Intxntion  of  Pabtibs,  where  ianie  has  been  joined  upon  an  aTermenl 
of  intention  and  mistake,  and  where  the  parties  have  stipnlated  that  any 
evidence  may  he  introduced  to  coxrect  it  which  woold  be  received  In  a 
proper  chancery  proceeding.    I<L 

14b  IfBOHAino's  Lixzr  on   Pbopxbtt  Constitdtbb  Ixsurasle  Istkbict 

THXBBIN.      Id. 
1&   AmONUENT  OF  POUCT  OF  InSUBANOB  ICAT  SB  MaDB  WITH  COZraEHT  OF 

Ihsobbb,  and  such  assignment  will  pass  with  it  everything  necessary  to 
oarry  the  pnrpoee  of  the  assignment  into  effect,  thongh  an  actual  assign- 
ment of  the  original  indebtedness  is  not  made.    Id. 

18.  Wabbantdes  in  Pouoibs  of  Insubangb  abb  AFFiBMATrvB  or  express, 
and  promissory  or  ezecntory.  There  may  be  several  warranties,  and  of 
each  class,  in  one  policy.  Stipulations  in  policies  are  considered  express 
warranties.     Id. 

17.  BzPBUS  Wabbantt  la  Agbxembnt  Ezpbessed  in  Foliot  whereby  the 
aasored  stipulates  that  certain  facts  renting  to  the  risk  are  or  shall  be 
true,  or  certain  acts  relating  to  the  same  subject  have  been  or  shall  be 
done.  It  is  not  requisite  that  the  circumstances  or  act  warranted  should 
be  material  to  the  risk.    Id. 

1ft.  EZAIffTLB  OF  POLIOT  CONTAINING  BOTH  AfFIBMATIVB  AND  EXEOUTORT 

Wabbantxbs. — ^Where  policy  recites  in  description  of  building  insured 
that  it  is  "  occupied  for  stores  below,  the  upper  portion  to  remain  unoccu- 
pied during  the  continuance  of  the  policy, "  the  recital  as  to  the  occupancy 
of  the  lower  story  is  an  ajQ&rmative  or  express  warranty,  which,  if  false  at 
the  time  the  policy  was  issued,  will  operate  to  avoid  it,  whether  material 
to  the  risk  or  not;  but  it  is  not  a  continuous  warranty.  The  stipulation, 
however,  in  regard  to  the  upper  stoiy  of  the  building  is  a  promissory  or 
executory  warranty,  a  non-compliance  with  which,  at  any  time  during 
the  existence  of  the  policy,  will  operate  to  avoid  it,  whether  material  to 
^e  risk  or  not.    Id. 

19l  Pabths  to  Pougt  of  Insubancb  mat  Fix  Timb  within  Which  Surr 
MUST  bb  Commbnged^  and  it  will,  in  the  absence  of  qualifying  circum- 
stances, be  valid  and  binding  upon  them.  But  where  the  interest  insured 
was  a  mechanic's  lien,  and  the  insured  or  his  assignee  was  required  to 
make  proof  to  the  insurer  of  the  value  of  the  interest  insured,  which 
proof  could  not' be  made  in  a  legitimate  maimer  within  the  time  stipu- 
lated, the  stipulation  was  held  to  be  inoperative.    Id. 

flOl  Pouot  of  Insubanos  is  not  Avoidbd  on  Ground  of  Violation  ot 
Bt-law  of  company  requiring  the  true  title  of  the  insured  in  the  property 
to  be  expressed  in  the  application  for  insurance,  where  the  insured  is  a 
mortgagee  in  possession,  and  the  application  is  for  insurance  **  on  dweU- 
ing-honse,"  and  states,  in  reply  to  a  question  as  to  incumbrances:  **  First 
mortgage  to  M.  W.  [the  name  of  the  applicant],  entered  October,  1S55; " 
and  in  reply  to  a  question  whether  the  property  is  insured,  states:  "  Not 
on  first  mortgagee's  interest,"  and  the  application  contains  no  direct  ques- 
tion as  to  the  title  of  the  applicant;  for  there  is  no  misstatement  of  the 
a^licant's  interest,  and  it  is  the  duty  of  the  oompany  to  require  fullet 
statements  in  this  regard,  if  the  answers  given  are  not  snfficisntly  full 
Wpmam  v.  Ptapiis  JSjuitg  Am.  On..  737. 
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tl*  Nofnca  to  ImuRAHCB  OoMPAnT  Olaimzbto  TdCAL  Lon  ow  Wooi 
BuiLDnf  o»  which  was  wholly  consumed,  with  the  exception  of  bridos  of 
walls  and  chimneys  and  stone-work  of  the  hoilding,  is  a  sufficient  state* 
ment  of  the  Ices,  though  the  by-laws  of  the  company  require  a  statp*neiit 
of  the  valne  of  snch  parts  as  remain;  especially  when  ^e  amonnt  ibsnred 
was  much  less  than  the  valae  of  the  building,  and  the  Talne  of  the  brick 
and  stone  was  very  smalL    Id. 

tL  MoKTOAOB  IS  Material  Altkbatioit  nr  Owhsbship  or  Fbofkbtt  Im • 
B17BXD,  and  if  not  consented  to  as  provided  in  the  by-laws  of  the  ingnn 
ocxmpany,  will  avoid  a  policy  iasned  "  under  the  conditions  and 
tions  expressed  in  the  by-laws,"  which  provide  that  ''all  alienations  and 
alterations  in  the  ownership,  situation,  or  state  of  ^e  property  insured 
by  this  company,  in  any  material  particular,  shall  make  void  any  policy 
covering  such  property,  unless  consented  to  or  approved  by  the  directcvB 
in  writing  within  thirty  days.  EdmandB  v.  Mutual  Sc^fetp  Fire  In$.  Gk, 
746. 

S3.  Insured  is  Bound  to  DibclosxChavqb  Made  m  Insured  Propi 
after  issuance  of  policy,  whether  material  or  not»  if  he  would  have 
bound  to  disclose  such  a  condition  of  the  property,  in  answer  to  the  in* 
teiTogatories,  had  it  existed  at  the  time  of  making  the  application  for  the 
insurance,  where  the  by-laws  of  the  company,  which  are  made  a  part  of 
the  policy,  provide  that  if  subsequent  to  the  making  of  the  applicatiao 
any  new  fact  shall  exist  by  a  change  of  any  fact  discloBed  in  the  applio»» 
tion,  or  the  erection  or  alteration  of  any  building  which  increases  the 
risk,  or  which  it  would  have  been  necessary  to  state  had  it  existed  at  the 
time  the  application  was  made,  the  policy  shall  be  void,  unless  writtflB 
notice  thereof  shall  be  given  the  directors,  and  their  written  conwent  ob- 
tained.    Calvert  v.  HcumUon  MuL  Ins.  Co,,  744. 

•4.  Failure  to  Give  Kotige  and  Make  Proof  op  Loss  ior  SmvRjnajng 
Months  will  prevent  recovery  upon  policy  of  insurance,  where  the  ap- 
plication for  insurance  contained  a  stipulation  that  the  assured  would  be 
bound  by  the  by-laws  of  the  company,  and  the  policy  recites  that  the 
company  will  indemnify  the  assured  according  to  the  true  intent  and 
meaning  of  the  by-laws,  and  refers  to  the  application  as  binding  npon  the 
assured  under  the  limitations  and  conditions  expressed  in  the  by-Lawre; 
.  and  the  by-laws  provide  that  the  assured  shall,  within  thirty  days  after 
loss  by  fiie,  file  with  the  secretary  a  particular  account  of  the  axnoitnt  of 
his  loss,  etc.,  and  that  unless  such  proofs  are  produced  within  thirtj 
days,  the  losses  shall  not  be  payable.  SmUh  v.  HaiperkUl  MiA.  /ire  Imm. 
Co.,  733. 

tf.  Failure  to  Give  Nonas  and  Make  Proof  of  Loss  within  Teoxtv 
Dats^  as  required  by  by-laws  of  mutual  insurance  company,  is  not 
waived  by  a  remark  c^  the  president^  made  seventeen  months  after  the 
loss,  that  the  company  would  be  disposed  to  do  what  was  rights  and  that 
they  knew  at  the  time  of  the  fire  that  it  was  their  loss,  and  were  anr- 
prised  that  they  were  not  notified;  or  by  a  subsequent  direction  of  the 
board  of  directm,  that  the  assured  should  send  them  a  statement  of  the 
loss,  snd  they  would  take  the  subject  into  consideration,  or  by  a  snbee 
quent  vote  of  directors  that  the  assured  be  required  to  make  a  Btatement, 
under  oath,  in  regard  to  the  loss.    Id. 

tB.  Knowledge  of  Fire  bt  Agent  of  Mutual  Ineuranob  Coxpant  do«a 
not  relieve  the  assured  from  the  obligation  of  giving  notice  and  making 
proof  of  loss,  pursuant  to  the  by-laws  of  the  company.    Id. 
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f7«  BnmxQ  Etidingi  or  Waivsb  or  FaonsiaNs  or  Bt>ijiwb  or  Insuk* 
AM  CI  CoKr Amr  requiring  notice  and  proof  of  loss  to  be  made  within  a 
apecified  time  xa  neoeaaary,  when  a  long  time  haa  elapaed  between  the  fire 
and  notice  of  the  lose.    IcL 

&  Pbesident  or  Mutual  Insubanox  Company  has  No  Authositt  to 
Waivx  Bt-law  that  no  policy  ahall  be  deliyered  ontil  after  the  preminm 
la  paid,  and  a  vote  of  the  directors  that  if  preminma  are  not  paid  within 
aixfcy  daya  from  the  date  of  policiea  the  policlea  ahall  be  considered  aa 
canceled;  and  the  company  is  not  bound  by  the  repreaentationa  of  the 
preaident  to  a  mortgagee  that  the  mortgagor  had  procured  insurance 
npon  the  mortgaged  property  payable  to  the  mortgagee,  when  in  fact 
tiie  policy  had  not  been  delivered  becanae  of  the  failure  of  the  mortgagor 
to  pay  the  premium.    BcoBter  t.  Chelsea  Mutual  Fire  Ina.  Co,,  730. 

ttl  Mutual  Iitsurangk  Companiks  Dorran  Essbntiallt  prom  Stock  Im- 
SUKANCB  Companies.  They  need  many  by-laws  and  conditions  that  are 
not  required  in  stock  companies,  and  it  is  neoeaaary  and  equitable  that 
each  person  who  geta  insured  in  them  should  become  subject  to  the  same 
obligations  towards  his  associates  that  he  requires  from  them  towards 
himself.    Id. 

BOl  Directors  or  Insubanob  Company  abs  Liablb  Pbbsonally  to  As- 
sured who,  by  reason  of  tHe  insolvency  of  the  company,  haa  been  unable 
to  recover  upon  his  policy,  where  they  have  fraudulent^  made  and  pub- 
lished false  representations  as  to  the  financial  condition  of  the  company, 
whereby  the  plaintiff  was  induced  to  insure  therein;  and  it  is  no  defense 
that  they  were  acting  ofScially,  or  that  there  was  no  privity  of  oontraol 
between  them  and  the  plaintiff.     Salmon  v.  Rkhardaon,  255. 

SL  Evidencb  is  Relevant  and  Admissible  in  Action  against  Dirbctobs 
or  Insurance  Company  for  making  false  representations  as  to  the  finan- 
cial condition  of  the  company,  whereby  the  plaintiff  waa  induced  to  inanre 
therein,  and  where  one  of  the  defendanta  denies  all  participation  in  the 
fraud,  and  all  knowledge  that  bonds  belonging  to  him  were  ever  repre- 
sented to  be  the  property  of  the  company,  when  the  evidence  tends  to 
•bow  that  the  preaident  and  another  director  had  shortly  before  the  pub- 
lication of  the  false  and  fraudulent  reports  solicited  such  defendant  to 
make  an  arrangement  by  which  auch  bonds  might  be  represented  to  be 
the  property  of  the.  company,  when  offered  in  connection  with  other  evi- 
dence tending  to  show  that  such  an  arrangement  was  consummated.  So 
also  a  receipt  given  by  such  defendant  to  the  company,  and  acknowledg- 
ing that  the  bonds  were  the  property  of  the  company,  and  were  held  by 
him  aubject  to  his  order,  waa  admissible.  And  acta  of  such  defendant, 
though  done  after  the  iaauance  of  the  policy  to  the  plaintiff  are  admissi- 
ble, where  they  tend  to  ahow  the  defendant'a  knowledge  of  and  partici- 
pation in  the  fraud.    Id. 

Assumpsit  19  Proper  Remedy  on  a  contract,  not  under  aeal,  indorsed 
on  a  policy  of  inaurance  for  additional  insurance.  Mutual  Fire  Ins,  Co. 
T.  Deale,  673. 

Agent  Who  Neglects  to  Insure  Cargo  Shipped  to  Him,  as  directed 
by  the  owner,  cannot  maintain  an  action  for  a  premium  of  inaurance, 
although  he  would  have  been  liable  to  the  owner  in  damagea  for  neglect 
€i  duty,  in  case  the  cargo  had  been  lost.    Slorer  v.  Eaton,  611* 

INTEREST. 
800  Eminent  Domain,  4;  Usury* 
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INTERROQATOBIEa 
See  AiTAOHMXim,  21. 

INTERVENTION. 
See  Attacbmxhtb»  21. 

INTOXICATION. 
See  Criminal  Law,  6;  7. 

JUDGMENTa 

1*  JimoiODiT  Reoohds  ABE  HiOHEST  EviDSNOBS  of  the  faoii  detennmed  ia 
nich  jndgmenti  snd  it  would  be  contrary  to  aoond  pablio  pdUcy  and  Uw 
to  permit  them  to  be  set  aside,  altered,  or  yaried  witfaoat  the  most 
solemn  forms  of  proceeding.    Kemp  y.  Gook^  681. 

t.  If  Pabtt  has  Kkowinolt  Aoquuescbd  in  Judoubnt  complained  of,  or 
has  been  guilty  of  laches  or  unreasonable  delay  in  seeking  his  remedy, 
relief  will  not  be  granted.    Id, 

S.   JUDOMXNT  BT  DEFAULT  13  MeRB  ADMISSION  OF  CaUSX  OF  ACTION,  Icay- 

ing  the  rights  of  the  parties  to  be  determined  upon  defendant's  nation 

to  be  heard  in  damages.     Wdfh  y.  Wodgaxnih,  236. 
4.  Action  ui*on  Judgment  is  not  Barred  bt  Fact  that  the  judgment  hss 

been  remoyed  by  writ  of  error  to  a  superior  court.    NiH  y.  Cwapar^ 

411. 
ft.  Equitt  will  not  Restrain  Judgment  because  of  iRRaouLARTiT  in 

not  haying  a  writ  of  inquiry  as  proyided  by  statute,  prior  to  entry  of 

judgment  for  condemnation  by  default  against  a  corporation  garnishee. 

Bcf^  V.  Cfiesapeahe  etc  Canal  Co,,  646. 

6.  Judgment  RsooyERXD  before  Inferior  Court  mat  be  Proved  bt 

memoranda  of  the  magistrate  upon  his  docket,  and  by  the  production  of 
the  original  papers  in  the  case,  verified  by  the  testimony  of  the  magis- 
trate, if  these,  when  taken  together,  show  clearly  all  the  essential  par> 
ticulars  of  a  yalid  judgment,  and  no  extended  record  has  been  madeu 
McOraHi  y.  Seagrave,  797. 

7.  Domestic  Judgment  Rendered  bt  Court  of  General  Jurisdiction 

cannot  be  collaterally  attacked,  where  no  want  of  jurisdiction  is  apparent 
on  the  record,  for  in  such  case  jurisdiction  is  oondusiyely  presumed. 
Coil  y.  Haven,  244. 
6.  Judgment  mat  be  Collaterallt  Attacked  on  Ground  of  Want  of 
Jurisdiction,  if  it  be  a  foreign  judgment,  or  a  judgment  of  a  court  of 
limited  jurisdiction,  or  the  want  of  jurisdiction  is  apparent  on  the  record; 
for  then  the  jurisdiction  is  either  not  presumed,  or  the  presumption  is 
repelled  by  the  record  itself;  and  the  judgment  is  a  nullity  if  the  want 
of  jurisdiction  in  fact  exists.     Id,  i 

9.  Jurisdictional  Facts,  Such  as  Sertige  of  Writ,  are  Conclusitixt 

Presumed  in  case  of  a  judgment  of  a  domestic  court  of  general  jurisdic- 
tion, unless  the  record  itself  shows  the  contrary.     Id. 

10.  Reason  that  Jurisdictional  Facts  are  Nor  CoNCLUsiyELT  Presumed 
IN  Case  of  Foreign  Judgments  of  courte  of  general  jurisdiction  is,  that 
one  cannot  reach  a  foreign  judgment  for  the  purpose  of  reyeraal,  without 
going  to  the  foreign  jurisdiction.     fcL 

11.  Remedt  of  One  Injuriouslt  Affected  bt  Rule  of  Conclusive  Pre* 
sumption  of  Jurisdictional  Facts  is  a  writ  of  error  for  reyersal.  or  s 
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notfon  for  *  new  trial;  or,  if  the  danger  fa  fawnfmmt  md  ■pedal,  he  may 

obtain  the  aid  of  eqtiity.    Id. 
12.  Wbit  of  Bbbob  Corah  Kobib  Lm  to  oorreot  an  error  in  faot  in  the 

nme  court  where  the  record  ia.    Kemp  ▼.  Cook,  681. 
18l  PowEfi  or  Sbttino  ascdb  JirDOifZNTB  on  motion  ia  a  oomm<m-law  power 

of  coorta  of  record,  but  it  waa  rarely  exerciaed  after  the  lapee  of  the  term 

in  which  the  jadgment  waa  rendered.    Id. 

14.   PaKTT  to  JUSGMINT  CANNOT  BB  PbBMHTBD  Ef  EqVTTT  ANT  MoBB  THAV 

AT  Law  Gollatkbalt  to  Impbaoh  It  on  the  gnmnd  of  mistake  or  frand, 
when  it  is  offered  in  evidence  against  him  in  support  of  the  title  which 
waa  in  issue  in  the  oaose  in  whidi  it  was  recovered.  Boston  and  fTorees- 
ter  Bailroad  OorporaCkm  v.  Sparhawk  and  Wife,  750. 

ilk  Afudavit  is  iNSumczBNT  to  Authobizb  Vacation  ov  Judombnt  ren- 
dered apon  actoal  notice  in  law,  if  it  fails  to  show  any  meritoriooa 
defense,  or  any  ezcose  for  not  making  an  application  to  set  aside  the 
judgment  at  the  same  term  at  which  it  was  rendered.  This  applies  to 
an  application  to  set  aside  a  judgment,  rendered  at  a  former  term,  on  the 
ground,  simply,  that  the  defendant  was  absent  from  the  state,  when  pro* 
oesa  was  served  and  had  no  actual  notice  of  the  pendency  of  the  suit 
until  after  judgment.    SUryie  v.  Fa^f,  440. 

16.  Whbbb  Crbditob  Attacks  Judokbnt  bt  Contession  as  bbino  Fbaudit- 
lbnt  as  to  him  on  the  ground  that  the  object  of  the  debtor  and  of  the 
judgment  creditor  was  to  assist  the  debtor  in  forcing  a  compromise  with 
his  other  creditors  rather  than  to  have  the  judgment  enforced,  he  must 
plead  this  ground.  A  general  averment  in  the  complaint  that  the  intent 
was  to  hinder,  delay,  and  defraud  is  insufficient,  and  will  not  put  the 
adverse  party  on  his  defense.     Meeker  v.  Harris,  216. 

See  Attaohmbnts,  4;  Intanct,  2;  Insolvbnct,  2;  Lis  Pbnbbns;  Mbohanics* 
LiBNS,  19;  Pabtttion,  1,  9,  10;  Pleading  and  PBAcncB»  36^  88;  Rb- 
plbyin,  6. 

JURISDICTION. 

1.  Statb  has  JuBiSDicfnoN  OVER  All  Pkbsons  and  All  Privatb  Propbbtt 
within  heb  Borders,  and  may  subject  both  the  one  and  the  other  to  her 
judicial  power;  but  she  cannot  thus  subject  either  persons  or  property 
not  within  her  jurisdiction.     Slurgis  v.  Fay,  440. 

S.  Statb  Exercisbs  heb  Jurisdiction  over  Pbopertt  bt  Seizing  It 
through  the  officers  of  her  courts.     Id, 

5.  State  Exercises  her  Jurisdiction  over  Persons  bt  Bringing  Them 

BEiOBB  HER  C0URT8,  by  the  action  of  her  officers,  or  by  notifying  them 
to  voluntarily  appear.  This  notice  she  has  absolute  power  to  give  to 
persons  within  her  boundaries,  but  not  to  persons  outside  of  her  borders. 
Against  the  former  class  only  has  she  power  to  render  a  personal  judg- 
ment. Id, 
4.  Circuit  Coubt  of  Indiana  is  Onb  of  General  and  Unlimited  Juris- 
diction; hence  its  authority  to  proceed  in  the  trial  of  a  cause  need  not 
affirmatively  appear  in  the  complaint.     Qodjrty  v.  Ood/rey,  448. 

6.  Objection  fob  Want  of  Jurisdiction,  if  It  Exists,  mat  be  Raised  bt 

Answeb,  or  at  any  subsequent  stage  of  the  proceedings.     Id. 

See  Judgments,  7-11;  Partition,  3. 

JURY  AND  JURORS. 
L  Whbbb  Jubor  States  of  uis  Voir  Dire  that  He  has  Fixed  Openiob 
as  to  tha  guilt  of  the  accused,  he  is  incompetent  to  try  a  criminal  caas^ 
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•Ten  tiioii^  tba  opinion  wm  f ormod  from  h&umj  eridenoa.    Maddam  ▼• 

Siate,9ff!. 
SL  Oklt  Statutobt  Qumiozrs  respecting  his  oompetem^  ahoold  be  pro- 

pounded  to  a  jnror  in  a  criminal  case.    Monda^f  t.  State,  314. 
IL  JuBOB  n  Inookpktiht  to  Tbt  Oabr  Involvxho  Capital  PumannMrt' 

if  he  has  oonsdentioas  seniples  against  the  infliction  of  the  death 

penalty.    Id, 
4  SuvTADf  nro  CHALLiiroB  TO  JuBOB  VOB  Oausb  not  rendering  him  legal|j 

incompetenti  where  the  act  was  done  in  an  effort  to  get  an  impartial 

jnzy,  and  snch  result  was  achieved,  is  not  error  for  which  judgment  will 

be  reversed.    Heaaton  y.  CindnnaU  etc  Ji.  R,  Co,,  430. 

See  AoBNor,  8;  Coiitekft8»  1-^;  £vidbiio%  8;  0, 16-18;  Plbaddto  axd 

Pbaotiob,  26,  27,  30. 

LANDLORD  AND  TENANT. 

L  AiionrATioK  of  Kstatb  bt  Lakdlobd  Chahobs  TnrAiror  at  Will  to 
Tbhavot  at  SuTVEBAiroB.    EOiy  ▼.  BaJxr,  610. 

SL  Statutb  PBOYiDnro  vob  Tbbicikation  ov  Tbhavot  at  Will  bt  Nonca 
in  writing  served  upon  the  occupant  thirty  days  before  the  time  fixed  in 
said  notice  for  the  termination  thereof,  does  not  provide  that  such  ten- 
ancies cannot  be  terminated  in  any  other  way;  tenancies  at  will  at  com- 
mon law  may  be  terminated  in  the  same  manner  as  before  the  statute.  Id, 

Sl  Tevabt  at  SunrBRAKGB  GAmroT  Maintain  Tbespass  quart  t^ammm/regH 
for  a  peaceable  entry.    Id, 

<.  Estatb  bob  Tbabs  Bboombs  Mebobd  in  Fbb  when  the  fee  is  aoquirad 
by  the  tenant  for  years.  The  lease  becomes  extineti  and  no  person  eaa 
thereafter  claim  under  it.    Ccuroll  v.  BaUamot,  354. 

%,  Adminibtbatob  or  Lbssbb  will  bb  Hbld  to  havb  Bntebxd  An 
Taxbn  PofiSBsaiOB  or  Pbemubs,  and  will  be  personally  liable  to  the 
lessor  for  the  rent  thereof,  imtil  his  estate  therein  is  terminated  by  n 
notice  to  quit,  to  the  extent  of  the  real  value  of  the  premises,  when  hm 
fails  to  quit  and  surrender  the  demised  premises  immediately  after  his 
appointment,  or  upon  notice  to  quit,  until  a  judgment  for  the  poopeiwion 
thereof  has  been  obtained  against  him;  but,  instead,  keepe  the  pmpertj 
of  his  intestate  there  for  several  weeks,  seUs  it  by  auction  upon  t^ 
premises,  and  claims  of  an  imder-tenant  of  part  of  the  premisea  rent 
which  accrued  after  his  intestate's  death.     Inchtes  v.  Dickmmm,  765. 

C  Aobxbmbnt  is  not  Lease,  but  Ck)NTRACT  to  Wobk  on  Shabbs^  and  the 
parties  are  tenants  in  common  until  a  division  be  made,  where  the  terms 
of  the  agreement,  which  was  entered  into  verbally  between  the  owner  of 
land  and  another,  are  that  the  latter  is  to  have  the  land  for  three  year^ 
and  to  work  it,  and  is  to  give  to  the  owner  therefor  one  third  of  the  grain 
raised,  after  it  is  put  in  sacks,  free  from  the  expense  of  thraahxo^  the 
owner  to  furnish  farming  implements,  wagons  and  hofWi^  and  hia  share 
of  sacks.    Btmai  ▼•  Bavknta.  147. 

See  NniSANCB,  1,  2. 

LAKGENY. 
See  Cbdunal  Law,  5^  6w 

LICENSE. 

Salb  of  Tigkbt  of  AmoaaioN  to  Ooncbbi  n  Msbb  Rbvoqablb  Luama 
to  enter  hall  and  remain  during  the  oonoert^  and  if  revoksd  after  tiw  en- 


iHDn.  8# 

of  the  ptuohaser,  and  he  refnsM  to  depart  upon  reqncit^  he  be- 

a  trespaBBer*  and  may  be  remored  by  caoh  f oroe  m  !•  neoeasary  to 

OTeroome  hia  reairtance;  and  for  snch  removal  trespaes  will  not  lie,  hia 

only  remedy  being  an  action  for  the  breach  of  contract.    Burton  ▼.  Scherjff, 

717. 

LIENS. 

ATTAOBMXMTa,  8,  9,  11,  14;  AlTOBinR'  AND  CUBIT,  6-9;  OOKMOX  Uaa- 

BIXB3,  11, 12;  Mbchanicb*  Libns;  Vxnsob  ano  Ymbvem,  7-lOt. 

LIS  PENDENa 

FlHBKiroT  07  AcnoN  nr  Ovb  Stati  bstwxkv  Sami  Pabtxbb  iob  Saxi 
Causb,  at  the  time  when  an  action  ia  commenced  in  a  conrt  of  another 
atate,  cannot  inyalidate  the  judgment  of  the  latter  courts  where  it  had 
jnriadiction  of  the  parties  and  of  the  anbject-matter,  and  the  fact  thai 
another  action  waa  pending  waa  in  no  manner  made  known  to  it,  And 
anch  judgment  will  bar  a  recovery  in  auch  prior  pending  aoik  Ncrik 
Bowk  ▼.  BiTAim,  609. 

LOST  PEOPERTY. 

See  Abandonmknt. 

MAKEEXa 
See  Dbdusaxxon^  4^  ft. 

MARRIED  WOMEN, 
ttea  Doitkr;  Exbodiobs  avd  AsMZznERBATOBSy  8;  Hobbahd  abb  Wzib. 

MASTER  AND  SERVANT. 

Wsbbb  Oohtbaot  bob  Sebyiob  is  Mabb  vob  Fixbd  Pbbiod,  and  the  em- 
pli^er  without  good  canae  dischargee  the  servant  before  ita  termination, 
.he  ia  atill  liable,  and  the  servant  may  recover  the  stipulated  wagea. 
WdmUr  v.  Wade,  218. 

MECHANICS'  LIENS. 

1.    MaTBBIAL-MXN  NXBD  not  also  BB  CoNTBACTOBS  OB  SUBCONTBACXOBS  in 

order  to  have  a  lien  upon  a  building,  for  materiala  furnished  for  ita  erec- 
tion or  repair,  under  the  Connecticut  statutes.  An  earlier  statute,  con- 
fining the  lien  to  contractors  and  aubcontractors,  is  superseded  by  later 
atatutea  extending  the  Uen  to  material-men.  Chapm  v.  Pente  and  Brooks 
Pajper  Works,  263. 

1L    MXBR  GSNEBAL  SaLB  OF    BUILDINO  MaTBBIALS  DOES  NOT  CbEATB  LiXN 

upon  buildings  upon  which  they  afterwards  happen  to  be  used.    Jd. 

S.    LiBN  DOBS  KOT  ATTACH  TO    BuiLDINO  IOB  WhIOH    MaTKBIALS  ABB  £x- 

fbbbslt  Fubnishid,  if  they  do  not,  in  fact,  go  into  the  building.    Id, 

4.    To  EnTITLB  MaTBBIAL-MAN  to  LiKN,  HIB  PbOPEBTT  KUST  not  ONLY  BB 

FuBKiSHBD  for  the  erection  or  repair  of  a  building,  but  muat  actually  go 
into  the  building.  Id. 
t,  Hatbbial-man*8  Libn,  undeb  Contbact  to  Fubnish  Such  Matsbials 
AS  BvHiDBB  iCAY  Requibb,  who  contemplates  building  several  houses  on 
different  lots,  for  which  separate  accounts  with  each  house  are  to  be 
kept,  muat  be  a  aeparate  and  distinct  lien  on  each  separate  building,  with 
ita  appurtenances,  to  the  amount  of  material  furnished  for  and  used  upon 
AM.  Db&  Vol.  lxxix-«4 
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•Qch  building;  and  a  certificate  filed  in  each  cue,  in  which  ihe  thiw 
bfiiildingB  are  included  together,  and  a  lien  daimed  on  them  all  for  the 
groM  amount  of  mftt^n^^lir  famished  for  each  and  all  of  them  togetlur,  ia 
▼old.  Id. 
C  HxoHANio's  Lixir  Law  is  to  be  CoNarBuxD  with  REAaoKABLX  Srsicr- 
vxaa,  aince  it  givea  a  preference  to  certain  creditors  by  giving  them  a 
lien,  whereas  the  policy  of  the  law  favors  an  equal  distribntion  of  the 
effects  of  a  failing  debtor.    IcL 

7.  QUXBTIOK  OF  EfTBOT  UPON  MbOHANIC's  LIBN  or  PAT1CB2IT,  BT  SlTBailTU- 

TION  or  Anothsr  SsoinuTT  for  the  debt,  must  be  left  an  open  qneetion 
in  Oonnecticnt,  notwithstanding  the  remarks  in  Rate  v.  Persm  and  Broob 
Paper  Works,  29  Conn.  256.    Id. 

8»  0ns  Who  Selu  Luubkb  fob  Buildiko  House  is  not  entitled  to  a  Usb 
thereon,  under  the  ArirajtaM  gtatnte,  providing  that  any  artisan,  boildsr, 
or  mechanic  who  shall  perform  any  work  and  labor  on  any  boildio^ 
edifice,  or  tenement  shall  have  an  absolute  lien  therecm  for  such  work 
and  labor,  as  well  as  for  materials  furnished  by  him  in  and  about  suck 
work  and  labor.    Duncan  v.  Baiemanf  109. 

9»  Mere  Fact  that  Materials  are  Furnished  or  Work  Done  wm 
NOT  Alone  Ck>N8TiTUTE  Lien,  where  the  statute  provides  that  a  Iisb 
may  be  acquired  by  filing  a  notice  in  the  recorder's  oflice.  Oreem  T. 
Orten,  428. 

IOl  Mechanic's  Lien  for  Work  Done  or  Materials  Furnished  dt  Ooe- 
ffiRUOTiON  or  House  does  not  * 'Attach  "  until  notice  of  the  intentte 
to  hold  the  lien  is  filed  in  the  recorder's  office  of  the  proper  conn^, 
where  the  statute  provides  that  such  lien  may  be  "acquired **  by  filing 
such  notice.  The  notice,  however,  must  be  filed  within  sixty  days  from 
the  time  the  building  ia  completed.     Id, 

11.  "Acquired"  Means  "Attaches*'  in  mechanic's  Hen  law  of  Indiana: 
See  2  R.  S.  1852,  sec.  650,  p.  1852.     Id, 

12.  Mechanic's  Lien  is  not  Created  bt  Purchase  of  Lxtmber  on  Qfbv 
General  Account,  without  reference  to  its  being  put  into,  or  used  in, 
any  particular  building.     Hill  v.  Bishop,  333. 

13.  In  Iowa,  Statute  Allows  Mechanic's  Lien  "against  All  Personi 
EXCEPT  Incumbrancers  by  judgment  rendered,  and  by  instrument  r^ 
corded  before  the  commencement  of  the  work  or  the  furnishing  of  the 
material: "  See  Code  1851,  sec.  981.     Monroe  v.  West,  524. 

14^  Lien  of  Mechanic  or  Material-man  Dates  from  Commencement  ov 
Work,  or  the  furmshing  of  material  under  his  contract,  and  attaches  for 
all  the  work  done  and  material  furnished  under  such  contract^  whether 
before  or  after  liens  subsequently  acquired  by  third  persons.  For  the 
purposes  of  his  lien,  the  contract  is  an  entirety.     Id. 

15.  "Owner,"  in  Iowa  Statute  Relatiye  to  Mechanics'  Liens,  In* 
OLUDES  any  person  who  has  "an  estate  or  interest"  in  the  land,  sad 
the  lien  extends  to  the  whole  of  his  "  estate  or  interest: "  See  Code  1851, 
sees.  981,  982.     Id. 

10.  Mechanic  cannot  Enforce  his  Lien  under  Contract  Made  with 
One  havino  No  Tttls  or  interest  in  the  land,  or  with  one  having  mere 
possession,  but  no  right  to  or  in  the  realty.     Id, 

17.  Time  within  Which  Petition  to  Enforce  Mechanic's  Lien  must 
BE  Filed  cannot  be  Extended,  as  against  a  mortgagee,  by  an  agree- 
ment between  the  material-man  and  the  debtor  to  extend  the  time  of 
payment.     Brown  v.  Moore,  383. 
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m  IflOBAVBO  OB  ILlTIBIAL-KAH  MAT  EnIOBOB  HO    LiBir  A0AIN8T  PBOF- 

BBTT  for  work  don*  or  material  famished  under  a  contract  with  one 
who  holds  a  bond  for  a  deed  to  real  estate.  The  snbeeqnent  procure- 
ment of  the  foil  legal  title  will  not  affect  the  lien;  in  fact,  when  mate- 
rials famished  have  improved  property,  after  sach  title  is  acquired  there 
is  all  the  stronger  reason  to  uphold  the  lien.     Monroe  v.  Wtst^  524. 

19.   MlBTAKB  HI  JUDQMBNT  AS  TO  DaTB  WHXN  MECHANIC'S  LlIN  AtTACHBD 

MAT  bb  Cobbbotbd  by  proper  proceedings,  where  it  does  not  properly 
interfere  with  rights  to  which  otiiers,  claiming  a  prior  lien,  were  entitled; 
as  such  mistake,  if  corrected,  does  not  waive  any  priority  to  which  the 
plaintiff  was  entitled,  when  the  judgment  was  originally  rendered.    Id* 

See  Inbubancb^  li. 

MESNE  PROFrra 

See  Ejectmbntb,  S-4. 

MINES  AND  MINING. 

1.  Mdvbbals  of  Gold  and  Silvbb  Pass  bt  CtoNTSTAircB  ov  Lands  in  which 
they  are  contained,  unless  expressly  reserved.     Moore  v.  Smaw,  123. 

f:  Oh  Sbpabation  of  Mbxico  fbom  Spain,  Minks  of  Gold  and  Silvkb, 
which  until  then  had  been  vested  in  the  Spanish  crown,  passed  to  and 
vested  in  the  Mexican  nation.     Id, 

SL  Undbb  Mexican  Law,  Government  Grant  of  Mineral  Lands  would 
pass  no  interest  in  the  minerals,  but  merely  an  interest  in  the  soil  distinct 
from  that  in  the  minerals,  unless  by  express  words  the  grant  passed  such 
minerals.    Id. 

4  HisTORT  of  Spanish  Ststem  of  Working  Gold  and  Silver  Mines* 
stated.    Id, 

6.  At  Date  of  Cession  of  California  to  United  States,  minerals  exist- 
ing in  land,  which  had  not  been  discovered,  constituted  property  of  the 
Mexican  nation,  and  hence  passed  by  the  cession  with  all  its  other  prop- 
erty within  the  limits  of  California  to  the  United  States.     Id. 

6.  Minerals  of  Gold  and  Silver,  Which  Passed  bt  Cession  of  Cali- 

fornia to  the  United  States,  were  not  held  by  the  United  States  in  trust 
for  the  future  state,  nor  did  the  ownership  of  such  minerals  vest  in  the 
state  upon  her  admission  into  the  Union,  such  ownersliip  not  being  an 
incident  of  sovereignty;  and  the  United  States  therefore  holds  such 
minerals  just  as  it  holds  any  other  public  property  which  it  acquired  from 
Mexico.     Id. 

7,  Unfted  States  Patent  to  Land  in  California,  issued  upon  a  confirma- 

tion of  claims  held  under  grants  of  the  former  Mexican  government,  in- 
vests the  patentee  with  the  ownership  of  the  precious  metals  which  the 
land  may  contain.     Id. 

•i  Ownership  of  Precious  Metals  Found  in  Public  or  Private  Lands 
ii  not  one  of  the  rights  of  sovereignty  which  the  United  States  held  in 
trust  for  future  states.  Such  ownership  stands  in  no  different  relation 
to  the  sovereignty  of  a  state  than  that  of  any  other  property  which  is  the 
subject  of  barter  or  sale.     Id. 

9i  Bt  Common  Law,  Right  to  Mines  op  Precious  Metals  wss  not  an 
incident  of  sovereignty,  but  a  personal  prerogative  of  the  king,  which 
ooold  be  alienated  at  his  pleasure.     Id. 
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MISTAKE. 

Weibx  Pabtt  Imf ogbstlt  BIisbxfbbsbntb  Fact  bt  Mzstaki^  if  H 

M  a  ■arpriae  aad  impontioii  upon  the  other  party,  the  Uttor  is  entitled 
to  relief.     WeUa  v.  Bridgeport  Hydnwiic  Co.,  250. 

See  Judgments,  13;  Msghamxcs'  Lunb^  19l 

MOBIOAGES. 

I.  DxiD  ABaoLun  on  ztb  Faob  wnx  bb  Conbidbbzd  ab  MoKvaAOi^  m  to 
other  creditors,  if  given  to  aecnre  a  pre-exiating  debk  De  Wolf  t. 
Strader,  371. 

5.  Txbms  or  Deed  Absolute  on  its  Face  cannot,  in  a  soit  at  law,  bo 

Taried  by  parol  bo  as  to  make  it  operatiye  oxdy  as  a  mortgage  aeoEiixxty. 

Bragg  v.  Maagie's  Adm'r,  82. 
Sl  Deed  and  Mortqagb  abb  Pbesuved  to  be  but  One  Tbanbaution  when 

they  bear  the  same  date  and  are  between  the  same  parties.     CarroU  ▼• 

Ballance,  354 
i.  Mobtoaoe  on  Future  Net  Eabninqs  or  Razlboad  Compant  for  the 

purpose  of  secnring  prompt  payment  of  interest  on  its  oonstroction  bonds 

is  valid.    Jettup  v.  Bridge^  513. 

6.  MoBTaAGE  Deed  Ck>NVETs  Feb  in  Land  to  Mobtgaoee,  whether  it  be 

executed  to  secure  the  payment  of  money  loaned,  or  the  performaiice  el 
some  other  obligation,  or  to  secure  the  payment  of  the  purchase-money 
of  the  bind  itself.     CarroU  v.  Ballanee,  354. 

6.  Mobtgaoee  hat  Reooveb  Mortgaged  Premises  in  Ejectment  sgainsi 

the  mortgagor  or  those  claiming  under  him,  when  the  mortgage  debt  is 
payable  in  installments,  and  one  or  more  installments  are  due  snd  un- 
paid; or  even  before  condition  broken.     Id. 

7.  Mortgagor  in  Possession  is  not  Entitled  to  Noticb  to  Quit  befbte 

ejectment  can  be  brought  against  him  by  the  mortgagee.  No  tenancy  cl 
any  kind  is  created  by  the  mortgage.     Id. 

B,  Where  Mortgagor  with  Warranty  Pats  orr  Prior  Mobtqaqe  on  the 
same  land,  the  payment  will  inure  to  the  benefit  of  the  second  mortgagea. 
But  if  the  money  with  which  such  payment  is  made  is  furnished  in  pari 
by  a  third  person,  who  takes  an  assignment  of  the  mortgage  to  ti^twaftH^ 
and  for  his  own  benefit,  a  resulting  trust  in  his  favor  attaches  at  onoe  to 
the  conveyance  from  the  first  mortgagee  to  the  mortgagor,  to  the  extent 
of  the  portion  of  the  mortgage  debt  actually  paid  off  by  his  money. 
Kelley  v.  Jenneas,  623. 

^t.  Trustee  or  Mortgagee  with  Power  to  Sell  is  not  allowed  to  purchase^ 
either  directly  or  indirectly,  for  his  own  benefit^  at  the  sale.  He  camioft 
be  both  vendor  and  purchaser.  And  it  matters  not  that  the  sale  was 
bona  fide  and  for  a  fair  price.  A  court  of  equity,  at  the  instance  of 
the  cestm  que  trust,  if  he  applies  within  a  reasonable  time,  will  set  aside 
the  sale,  as  of  course.     Imhoden  v.  HuwUr,  116. 

'.lOl  Mortgagee  with  Power  to  Sell,  if  he  cannot  gain  the  consent  of  his 
mortgagor  to  be  allowed  to  bid  at  the  sale,  may  apply  to  chancery,  and 
if  it  is  made  to  appear  that  his  interests  may  be  sacrificed  unless  he  is 
permitted  to  bid,  the  court  will  divest  him  of  the  character  of 
that  ho  may  be  enabled  to  do  so,  and  will  substitute  some  other 
to  execute  the  trust.  Id. 
11.  Mortgagee,  without  Power  or  Sale,  may  pnrehsse  tbs  sams  that  hs 
could  at  sheriff's  sale,  under  execution  at  law.    Id. 
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tL  Dud  or  MonaAin  OmmnHo  Axx  Lahs^  ahd  Riobt  akd  Claim  to 
Laxi)^  wbloh  the  gnator  haa  in  the  town  of  Ounbridge,  does  not  inclnde- 
Und  therein,  to  which  he  baa  only  a  poaaibility  of  a  reversion,  on  the 
non-performanoe  of  a  condition  anbaequent.  Rkha/rdwn  ▼.  CU^  qfCam^ 
hndge,  707. 

ISL  FUtSUMPTIOH  m  TBUT  KOCT   SlOUBXD   BT  MOKIOAOK  OV  VOUlL  EsTATB. 

WAS  Pazd  aooording  to  ita  terms,  and  the  estate  of  the  mortgagee  is  de* 
laated  thereby,  if  there  is  no  evidence  of  the  time  of  paymenti  but  the 
note  is  foond  among  the  mortgagor's  papers  after  his  death;  and  if,  after 
the  death  of  both  the  mortgagor  and  mortgagee,  the  heirs  of  the  mortgagor 
bring  a  soit  against  the  heirs  of  the  mortgagee  to  redeem  the  mortgage, 
being  in  ignorance  of  the  facts,  the  fact  that  upon  finding  the  note  a  set- 
tlement is  made,  by  which  the  note  is  given  np  to  the  latter,  will  not 
have  the  effect  of  reviving  the  mortgage.  Id. 
14  AiAiBATXON  ov  MoBTQAOB  BT  Onb  Mobtgaoob,  after  signatore  of  hi* 
eo-mcrtgagor  and  without  the  latter's  knowledge,  by  inserting  in  the 
description  additional  property  of  them  both,  does  not  annul  the  mort- 
gage.  It  may  be  enforced  agidnst  the  altering  mortgagor  as  a  lien  on  all 
the  property,  and  aa  against  the  other  mortgagor  as  a  lien  on  the  prop- 
er^ described  in  it  before  the  alteration.     Van  Horn  t.  BtU,  606. 

1&  BUBDBV  OF  PBOOT  TO  SbOW  THAT  MOBTQAQB  HAS  BBBN  AlTBBBD  Sub* 

sequent  to  execution  is  upon  the  defendant,  in  an  action  to  foreclose  the- 
mortgage,  where  its  execution  is  not  denied  under  oath.    Id, 

14b  HOBTOAOBB  18  BOUVD  TO  EZFLAIN  ClB017M8TANCBB  UlTDBB  WhICH  Al- 

TXEATiON  WAS  Madb  in  mortgage,  where  the  change  has  apparently  been 
made  after  deliTery.    Id, 

17.  MOBTOAOBB    MAT    RI8OBT    TO    OXHXB    RSMZDlBa    THAN    SCIBB    FaOIAB 

AOAiNflT  MoBTaAOOB,  whcu  ouc  or  more  of  the  installments  of  the  mort- 
gage debt  are  due  and  unpaid;  although  he  cannot  resort  to  the  proceed- 
ing by  Mkrtfojekm  until  the  last  installment  Is  due.  Carroll  v.  £aUane% 
854. 

18.  Objbot  of  Suit  to  Fobbolosb  Mobtoaob,  undbb  Caldornia  Law,  ia 
to  obtain  the  sale  of  the  estate  which  the  mortgagor  held  at  the  time  he 
executed  the  mwtgage,  and  the  application  of  the  proceeds  of  the  sale 
to  the  payment  of  the  demand  for  the  security  of  which  the  mortgage 
waa  given.    San  Franeiaeo  v.  Lawion,  187. 

I9i  All  Pbbsohb  abb  Pbopbb  Pabtixs  to  Suit  to  Fobbolosb  Mobtqaob 
who  are  beneficially  interested,  either  in  the  estate  mortgaged  or  the  de- 
mand secured.  This  rule,  generally,  will  only  embrace  the  mortgagor 
and  the  mortgagee,  and  thoee  who  have  acquired  righta  or  interests  un- 
der them.  Where  prior  incumbrancers  are  made  parties,  it  is  only  for 
the  purpose  of  liquidating  the  amount  of  their  demands^  and  paying 
them  out  of  the  proceeds  of  the  sale.    Id, 

IOl  Iv  Sun  to  Fobbolosb  Mobtqaob^  Adtbbsb  Tttlbs  to  the  premises 
held  by  the  parties  dsiming  by  conveyance  from  the  mortgagor,  prior 
to  the  mortgage,  or  from  third  parties  prior  or  subsequent  to  the  mort- 
fige»  are  not  the  proper  subjects  of  determination,  but  such  titles  must 
be  settled  in  a  difforent  action.    Id, 

ML  FoBBOLOgUBB  Opbbatbs  onlt  upon  Ebtatb  OB  iMTBBBflrr  WmoH  MOBT- 
•AOOB  POWMBBP  at  the  date  of  the  mortgage,  and  the  sale  under  the 
dsoree  paasss  only  such  interest  or  estate,  except  in  the  single  instance 
where  the  mortgagor  has,  subsequent  to  the  execution  of  the  mortgage, 
aoqniied  a  title  which  inures  by  way  of  estoppel  to  the  benefit  of  the 
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Bm  OoaTBAon^  tfi  Oonoimoim,  7, 10-12;  LmntAvai^  94-87;  K] 

IireTBU]ixim>  13-lft. 

NUISANCE. 

1.  Lnm  MAT  Mahttain  Action  iob  Nuibangi  to  Real  Ebtatb  wbich  h« 
ooenpies,  if  injurioaa  to  hia  posaeaaoiy  interest;  but  for  sny  injury  to  the 
reversion,  the  action  mnst  be  brought  by  the  landlord.  Sherman  r.  FaU 
Rkfer  Iran  Work$  Co.,  799. 

SL  Lnsn  XAT  Maintazh  Actioh  aoainst  Onb  Who  has  Laid  Gas-pifb  in 
neighboring  streets  so  imperfectly  that  they  constitate  noiaanoe  to  his 
possearion,  in  allowing  gas  to  escape  through  the  ground  and  into  the 
water  of  a  well  on  his  premises  which  are  used  for  a  livery  stable,  thereby 
rendering  the  water  unfit  for  use,  and  making  the  enjoyment  of  hia  estate 
leas  beneficial,  although  the  nuisance  may  have  existed  in  a  less  degree 
when  the  premises  were  hired,  and  may  recover  for  the  inoonvenienoe  to 
which  he  has  thereby  been  subjected,  and  expenses  which  he  has  reasooa 
Uy  and  properly  incurred  in  attempts  to  exclude  the  gas  from  the  well, 
but  not  for  injury  caused  by  allowing  his  horses  to  drink  the  water  after 
be  knew  that  it  was  oorrupted  by  the  gas.    Id, 

SeeDAXAon,  2-& 

OOCUPAHQN. 
See  ABAnwimxiiT. 

OFSIOB  AND  OFSIGEBa 

L  lanTiiro  WKn|i8  MmBBBiAL  Act,  and  may  be  performed  by  any  ooe  en 
whom  the  law  may  cast  the  duty.    Flourwoy  v.  CS^  </  JffftrfomAVk,  468w 

S.  Luunro  of  Prbcspt  iob  CoLLEcnov  ov  Aflasaaxxirr  iob  Stbbr  Im- 
FBOTXMXNT  IS  MiBiBTEBiAL  AcT,  and  uot  a  judidal  one.    Id, 

8.  Judicial  Acts  abb  Such  as  abb  Pbbvobmed  by  a  coart»  touching  the 
rights  of  persons  or  property.    Id, 

4.  ICnriBrxBiAL  Act  m  Onb  Which  Pbbbon  Pebiobmb  under  a  given  state 
of  facta,  in  a  prescribed  manner,  in  obedience  to  the  mandato  of  legal 
authority,  and  without  regard  to  or  the  exercise  of  his  own  judgment 
upon  the  propriety  of  the  act  being  done.    Id, 

(.  SuBBTT  Who  Signs  Town  Gollectob's  Bond  on  Ck>NDniON  that  It 
SHALL  BE  Signed  bt  All  whose  names  have  been  aooepted  by  the  town 
aa  Buretiea,  otherwise  the  bond  should  not  be  delivered,  will  not  be  liable 
on  such  bond,  if  all  do  not  sign  it»  unless  he  subsequently  waives  the 
condition.  But  if  without  such  condition  he  signs  the  bond  to  indemnify 
the  town,  and  the  bond  is  left  to  be  delivered  and  used  for  that  purpose, 
and  is  so  delivered,  he  will  be  bound,  notwithstanding  he  may  have  ex- 
pected when  he  signed  it  that  all  whose  names  were  accepted  by  the  town 
would  become  sureties.    InkabUanU  qf  Beaef/iM  v.  Skiwer,  592. 

C  Pabtt  EzEOunNo  Instbumeht  GBBATmo  LiABiLiTr  28  Obdotabilt 
Pbesuked  to  Enow  rrB€k>NTiNT8|  if  no  fraud  is  practiced  upon  him.  Id 

!•  Ie  Subett  Signs  Bond  or  Collboiob  aitke  Eeaeubb  or  One  or  Names 
Bocepted  as  soreties  by  the  town,  it  is  immaterial  whether  he  knew  of 
such  erasure  or  not»  if  he  did  not  annex  to  his  signing  the  conditkn  that 
the  bond  was  not  to  be  delivered  until  aU  those  aoospted  1^  the  tofWB 
should  sign.    /dL 
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H  Rigu»ror1bwvQifiCBB8ToEvvoBOB(>>ij.ionoKOFTAZi8»  andih«ir 
payment  orer  by  the  collector,  or  to  take  the  tax  bUls  from  him,  doei 
not  release  the  Bureties  on  his  official  bond.    Id. 

9l  Whxbb  Ck>u.ieroB  fob  Two  Suocbssiye  Yxabs  Pboyis  to  bs  Dsfaitltib 
at  the  end  of  the  second  year,  he  had  the  right  at  the  time  he  made  pay- 
ments to  the  town  to  have  appropriated  them  to  either  year;  if  he  then 
failed  to  have  them  appropriated,  the  town  might  have  had  them  appro- 
priated as  they  desired;  bat  if  neither  party  made  any  appropriation, 
the  law  will  appropriate  such  payments  to  the  oldest  debts,  although  by 
•o  doing  the  whole  deficit  be  made  to  fall  on  the  second  year.    Id, 

lOi  Whkbb  Ck)LLBOTDB  FOB  Two  SuocBssivx  Yeabs,  and  Subxties  on  bib 
Bond  for  the  second  year  of  his  term  of  office,  are  sned  for  an  alleged 
de&nlt  of  snch  collector,  it  rests  upon  the  defendants  to  show  what  part 
ol  th«  deficit  belonged  to  each  year.    Id* 

See  Bonds;  Equitt,  8. 
PARENT  AND  CHILD. 

FbB  LfJUBT  TO  MiNOB  CHILD,'  FaTHXB   MAT   MAINTAIN  AonXOt   FOB   LOBB 

OF  Skbyio^  Ezfbnsxs,  xra,  bnt  the  right  of  action  for  th«  personal 
injury  still  remains  in  the  child.    Bogen  y.  SmUh^  483. 

PARTITION. 

L  FluxmiDiNo  FOR  PABTcnoN  18  Spigial  Pbogekdino  whobb  Coubsb  and 
Bffbct  abb  Pbisgbibkd  by  the  statute,  and  althoogh,  after  jurisdiction 
has  attached,  errors  in  the  coarse  of  the  canse  cannot  be  collaterally 
shown  to  impeach  the  judgment  therein,  yet,  so  far  as  the  rights  of  an 
in&nt  defendant  are  involved,  the  oonrt  has  no  jurisdiction  except  over 
the  matter  of  partition,  and  has  no  power  to  render  a  decree  divesting 
the  infant's  estate,  not  for  the  puipose  of  partition  but  upon  an  adverse 
claim  in  the  plaintiff,  in  a  suit  brought  against  sach  infant  merely  for 
partition.     Waterman  v.  Lawrtneej  212. 

ti  Pbtitionzb  in  Pabtition  Pbogexdinos  Allboino  that  a  certain  share  of 
the  premises  is  owned  by  persons  therein  described,  who  in  fact  are  not 
the  owners  thereof,  is  not  prevented  thereby  from  subsequently  purchas- 
ing such  share  from  the  true  owner,  and  making  a  valid  conveyance 
thereof,  though  the  partition  be  made  in  accordance  with  the  allegations 
of  his  petition.    Ruiardson  v.  CUy  q/  Cambridge,  7fi7. 

IL  In  Pbtition  fob  Pabtition  of  Lands,  it  nebd  not  bb  Avkbbbd  that 
Land  Lus  in  Coitntt  whxbb  Stnr  is  Bbouoht,  if  such  suit  is  brought 
in  a  court  of  general  and  unlimited  jurisdiction,  as  in  a  circuit  court  ol 
Indiana.     Qodfrty  v.  Qodfrey,  448. 

4.  OBJBonoN  to  Pbtition  fob  Pabtition,  on  Aooount  of  Indxfinitb  Dx- 
BOBIPTION  of  land  sought  to  be  partitioned,  cannot  betaken  by  demurrer. 
Such  uncertain  description  may,  however,  be  obviated  by  a  motion  to 
require  the  pleading  to  be  made  definite  and  certain  by  amendment.    Id. 

%.  WOBD  ''HOLDDrO,**  A8  USXD  IN    INDIANA  STATUTE   OONOXBNINO    PaBTI- 

noN  OF  Lands,  does  not  require  actual  occupancy,  but  is  equivalent  to 

owning  or  having  title  to  lazids,  etc. :  See  2  R.  S.,  p.  329,  sec.  1.    Id, 
iu  Qnx  mat  havx  Pabtition  without  having  PoaaxasiON,  or  may  have  il 

even  against  an  adverse  claimant.    Id. 
7m  Ant  Pebson,  not  Made  Pabtt,  hat  Apfbab  and  Set  up  Titlb  n 

Htmwbi.f  to  premises  sooght  to  be  partitioned,  and  where  such  title  is  atl 
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«p^  and  fonnd  against  aaoh  peitom,  fh«re  aaama  to  beao  goodiMMtt  wkf 
partition  ahonld  not  bo  mado  among  thoaa  to  iHiom  tho  land  ^'***£^ 
althoagh  nich  person  may  haye  been  in  poneanon.    Id, 

8l  Vcxbhxb  AMD  PBasERT  PRAonoB  cf  Pabtition.— FofDMriy*  if  the  legal 
title  was  dispnted,  chancery  would  aend  plaintiff  to  a  eoort  of  law  to 
faaya  it  eatabliahed  before  decreeing  a  partition.  Bat  in  Tndiana,  tbe 
distinction  between  actions  at  law  and  anita  in  equity  ia  now  aboliihed 
by  the  oode  which  goToms  aotioDa  for  partition,  and  under  the  code  all 
qoeetionB  of  title^  and  perhapa  of  po— earion,  may  be  aettled  in  a  aoit  for 
partition.    Id, 

8l  JimoiaNT  IN  PAsnnoH  will  Bihd  Qvb  Who  Glahib  Titlb,  nnleas  be 
previooaly  oomaa  in  and  aeta  np  his  daim,  if  he  haa  any.  To  demtnr  is 
insaifioient.    Id, 

IOl  Bill  or  Review  Lies  bt  Ibtaiit  to  Set  Asms  Dboreb  rendered  in  a 
suit  brought  against  him  for  partition  of  common  estate,  where  the  decree 
would  be  a  cloud  on  or  embarrassment  to  his  title,  and  where  the  court 
had  no  jurisdiction  to  make  such  decree.     Wattmiam  ▼.  Lenpieaoe,  212. 

PARTNERSHIP. 

1,  AoBBDfBRTTO  Keep  PabtnebshipSbcbet, and ita man ooooaalment from 
plaintiff,  who  sold  goods  to  one  of  the  firm  indiTidnally,  which  goodi 
went  to  the  uses  of  the  concern,  does  not  amount  to  such  a  fraud  aa  will 
avoid  the  statute  of  limitations  against  plaintiff,  who  did  not  discover 
the  partnership  xmtil  after  the  bar  of  the  statnte  had  operated  against 
him.    Souk  v.  AtUnBon^  174. 

S.  OoNTBAOT  Made  bt  Copabtkeb  ts  Name  ot  Fzbm  Pbima  Faceb  Bonia 
FiBM,  unless  it  is  outside  the  business  of  the  firm.  Btodkwttl  v.  IHOing- 
ton,  621. 

8l  Where  Pabtneb  Gontbacts  Debt,  REPBEaENTDro  to  Gbedetob  that  It 
28  lOB  BENEnr  OP  FiBM,  the  firm  is  liable,  whether  snoh  repreaentation 
is  true  or  Mae,  if  the  transaction  is  within  the  soqpe  of  tho  partnarah^ 

Id. 

See  CoBPOBAnoKs,  29;  ImrAiror^  L 

PATENTS. 
See  PuBiiSO  Labxml 

PAYMENTS. 
See  VoLuxTABT  Pa 


PLEADING  AND  PRACnOBL 

L  Uhoib  OAUVOfiViA  Stbteh  op  Plbadivo,  thebb  o  but  Ohb  Vobm  ov 
AonoN,  and  the  statute  makes  no  distinction  in  mattera  of  form  between 
actions  of  contract  and  those  of  tort,  relief  being  adminirtered  withoat 
reference  to  the  technical  and  artifioial  rulea  of  the  common  law.  Jfm» 
V.  SieamMp  Cortes,  142. 

%  Iv  Calhobbia,  All  BCattebs  mat  be  Lrioatbd  nr  Sabb  Aonoir  which 
arise  from  and  constitute  part  of  the  same  transaction.    Id, 

SL  Lf  Calipobkli,  Oause  op  AcfnoN  ni  Tobt  mat  be  Uhubd  with  the  oanae 
of  action  on  contract,  if  both  arise  oat  of  the  same  transaction.    Id, 

4b  Plaxbtipp  mubt  Rbooveb  AOAXsn  All  DEVEVDAim  qb  Nobi^  in  dsbl «» 
contract.    People  v.  Orgam^  891. 


Indbx.  861 

A.  KoN-jonrDEB  ot  PLAnmnr  nr  Tobt  can  be  taken  adraatageof  only  by 
plea  in  abatement.    Bherman  ▼.  FoA  Biver  Iron  Work*  Co.,  799. 

^  Allboation  ur  Bill  that  PEnnoiriB  "  is  Ihvobmid  aud  Vxbilt  Bb- 
uxvzs,  and  thereupon  aven,"  is  a  direct  and  positive  ayerment.  WelU 
▼.  Bridgeport  HydrauUe  Co.,  250. 

7.  Bill  za  not  Muliivabzous  whxn  All  ALLEaAnoHs  Kilatb  to  Onb  an]» 
Samb  Tbansachon  between  the  same  parties,  to  one  and  the  same  snb- 
jeot-matter,  and  to  the  same  injury,  though  it  prays  for  different  modes 
of  relief  against  that  injury.    Id, 

%,  AlLBOATIOB  that  OmB  did  MAUdOUSLT  AND  WAmOBLT  SOXBTHIVO  Hi 

HAD  BiOHT  TO  DO  states  no  cause  of  action.  Motive  for  doing  a  lawful 
act  is  immaterial.    McOrnie  y.  Norvokh  (My  Qqm  Co.,  278. 

#.  Vbbdiot  in  Favor  or  Plbadbr  Establishbs  Tbuth  or  All  hib  BCatb* 
BZAL  Allboations  or  Fact,  and  nothing  more,  and  when  a  fact  nuiterial 
to  the  plaintiff's  right  of  recovery  is  omitted  altogether  from  his  decla- 
ration, or  is  not  so  connected  with  other  facts  which  are  stated  that  the 
latter  cannot  be  proved  without  proving  the  former,  the  verdict  of  the 
jury  ascertains  nothing  in  regard  to  such  omitted  fact^  and  cannot  aid 
the  dedaiation.    Id, 

to.  Allboation  or  Ddtt  or  LiABiLnnr  in  Dbolaration  is  or  No  Avail, 
unless  the  facts  neoessaxy  to  raise  it  are  stated.  It  is  but  the  statement 
of  a  legs!  inference  never  traversable  and  of  no  avail  in  pleading.  Such 
defect  is  not  cured  by  verdict.    Id, 

IL  Dbmurrbr  to  Sfboial  Plba  Amountino  to  Gbnbral  Issub  should  bb 
Sustainbd.     CityqfQumqf  v.  Warjield,  330. 

12.  Dbmurrbr  to  Paragraph  or  Answbr  must  bb  Rbgardbd  as  havino 
BBBN  Sustainbd,  but  without  exception  taken,  where  an  issue  of  law, 
upon  such  demurrer,  is  submitted  to  the  court  at  the  same  time  with 
the  issues  of  fact  for  trial,  under  a  general  denial,  and  the  finding  of  the 
court  upon  all  the  issues  is  for  the  plaintiff,  Sarriaon  v.  AlarUfuvUie  etc 
R,  R,  Co,,  447. 

12.  Instrumbnt  Sbt  out  in  Plbadings,  though  Callbd  bt  Wrong  Namb, 
is  to  have  effect  according  to  the  intention  of  the  parties.  Thus  if  a  re- 
lease, so  called  by  the  pleader,  operates  in  any  way,  whether  as  a  deed  of 
bargain  and  sale,  a  covenant  to  stand  seised,  or  as  an  instrument  in  any 
manner  effectual  to  pass  tide,  the  pleader  is  to  have  the  benefit  of  it. 
ThomUm  v.  Mulguirmef  548. 

14.  Pleading  Strickbn  out  on  Motion  is  No  Part  of  ^Lecord,  unless  made 
so  by  bill  of  exceptions.  In  the  absence  of  such  a  pleading  before  the 
appellate  court,  the  ruling  of  the  court  below  will  be  presumed  to  be 
correct.     HiU  v.  Jainieaon,  414. 

15.  Amendment  or  Pleadings. — Under  the  Indiana  statute,  the  court  may, 
at  any  time  in  its  discretion  and  on  such  terms  as  may  be  deemed  proper, 
direct  any  material  allegation  to  be  inserted,  struck  out,  or  modified,  to 
conform  the  pleadings  to  the  facts  proved,  when  the  amendment  does  not 
substantially  change  the  claim  of  defense:  See  2  R.  S.,  p.  43,  sec  99. 
MUea  V.  Vankom,  477. 

16.  Prater  roR  RELisr  at  Close  or  iNroRBiATioN  Containing  Several 
Paragraphs  must  be  taken  distributively,  and  applied  severally  to  the 
paragraphs.     State  ex  ret  Brown  v.  Bailey^  405. 

17.  Continuance  on  Account  or  Absbnce  or  Witness,  where  want  of  legal 
diligence  in  procuring  his  attendance,  or  in  taking  his  deposition,  is 
shown.    Thus  a  failure  to  make  use  of  the  statutory  means  to  procure 
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hli  attoodanee^  or  to  leonre  hit  dopoaitioii,  irbme  he  it  oat  of  the  stefti^ 
end  on  aeoonnt  of  hia  promiee  to  retnm  in  time  to  give  hia  teetimanj, 
will  not  wansnt  a  oontinaance.  State  ▼.  Oroea,  519. 
18l  AoRmfurr  that  Pknddio  AonoK  shall  Abids  Rbsult  dv  Ajtothib 
Casi,  entered  on  the  docket^  binds  the  partiee  to  it;  and  the  defendant 
by  entering  into  each  an  agreement,  waives  his  right  to  a  trial  by  jnij 
to  determine  the  damages.     CummmffB  v.  SmUh,  629. 

19.  CouBT  MAT,  nr  ire  Dzbosbtiov,  RBaBXYX  on  Bxjsct  Plxa  Fins  Dabbxdi 
CoBTiNUAVGB  after  one  continoanoe.    Id, 

20.  Pleas  puis  Dahrddt  CoHTiNrrANGX  kust  hatk  Sams  CEBTAnrrr  as  to 
time  and  place  as  other  pleas.  If  snoh  a  plea  does  not  allege  the  day  oa 
which  the  matter  pleaded  happened,  it  is  bad.    Id. 

21.  EXOSFTIONS  nTBB  LlB  TO  DaOSIOH  07  COUBT  VTOH  MaTTKBS  WRHIV 
1TB  DiSGBXnOH.     Id. 

22.  Monov  iob  Judoiodit  upon  Plxadinos  is  No  Pabt  ot  Reooiu>,  nnlesi 
made  so  by  a  biU  of  exceptions,  or  by  the  order  of  the  conrt.  Tbii 
qneation  cannot  be  zaiaed  for  the  first  time  in  an  appellate  coort.  HUt 
▼.  JamSeaon,  414. 

23.  Whkn  Axbtdbd  Asbwesl  is  Stbiokbv  vbom  Fujbb,  OmanrAL  Arbwbb 
Stands  as  if  no  amended  answer  had  been  filed.    Id. 

24.  Nonsuit  with  Bill  of  Exgkftionb  mat  i|b  Taken,  on  Motion,  boou 
Tbial  is  Begun,  in  consequenoe  of  aappreaaion  of  plaintiff's  depoaition. 
DouglasB  v.  Monigomarp  etc  B,  B.  Co.,  76. 

25.  Pabtt  Devenpino  against  Obligation  on  Aooount  or  Misbefbbsen* 
tations.  Era,  is  entitled  to  specific  instmctioDs  to  the  jnry  directing 
their  attention  to  the  particnlar  fact  in  which  the  alleged  miarepreeent** 
tiona,  etc,  consist.    Mutual  Fire  Ins.  Co.  v.  I>eale,  673. 

26.  Pabtt  may  Demand  that  Instbuohons  be  Bsduoed  to  Wbiteng,  and 
if  the  conrt  then  give  them  orally,  it  is  error;  but  exception  mnat  be 
taken  or  the  error  is  waived.    HeaOon  r.  Cincinnati  etc.  R.  R.  Co.,  430. 

27.  In  iNsrrBucriNG  Jubt,  It  is  Pbopeb  tob  Goubt  to  Dibbct  Them  to 
determine  the  case  by  the  evidence,  and  to  disregard  all  other  cooaidBra- 
tions.     Monday  v.  State,  314. 

28.  New  Tbial  musi  be  Allowed  when  a  party  discovers  material  evidence 
during  the  trial  of  a  criminal  case,  and  the  conrt  will  not  continue  or 
suspend  the  cause  to  enable  the  party  to  obtain  such  testimony.     Id. 

29.  New  Trial,  when  Verdict  is  against  Weight  op  Evidence  will  bo 
granted  in  a  criminal  action;  and  in  the  consideration  of  the  evidence 
greater  latitude  is  allowed  than  in  civil  cases:  See  State  v.  TomUnaom^  11 
Iowa,  401.     StaU  v.  Cron,  519. 

30.  No  Presumption  Exists  that  Loss  of  Missing  Ship  EEappened  Im- 
mediatelt  after  Last  News;  the  question  when  a  presumption  of  lose 
arises  is  a  question  of  fact  for  the  jury,  to  be  determined  in  view  of  all 
the  facts  and  circumstances  in  the  case,  and  when  a  presumption  of  loss 
has  arisen,  the  question  as  to  the  precise  time  when  it  occurred  is  to  be 
determined  in  the  same  way.     Clifford  v.  ThomasUm  Mutual  Ins.  Co.,  606^ 

81.  Errors  of  Law  at  Trial  are  Waived,  unless  brought  to  the  attention 
of  the  court  on  a  motion  for  a  new  trial.     Hill  v.  Janueeon,  414. 

32.  Where  Defendant  Objects  to  Second  Verdict  Finding  Him  Guiltt 
OF  Some  Offense,  the  appellate  court  wiU,  in  reviewing  the  judgment 
of  the  court  below  upon  the  evidence,  give  much  weight  to  the  fact  that 
twenty-three  jurors  had,  on  a  former  trial,  found  him  guilty  of  the  same 
ofiense,  thon^^  the  verdict  in  the  first  trial  was  set  aaide  because  the 
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ooorfc  was  laiisfied  that  it  was  n<yt  ths  free  and  nnblaaed 
one  of  the  jnron.    State  ▼.  Orots^  619. 

flSb  VXRDIOr  WILL  HOT  BS  DiBTUBBBD  BT  AlTKU^TM  COUKT,  whtti  from  the 

evidence  the  jnry  might  reasonably  have  anived  at  a  oonclnaion  that  will 
support  the  verdict.    BeaU  v.  LevereU,  298. 

Si.  VxBDiOT  WILL  NOT  BB  Sbt  asidb  merely  because  evidence  on  qnestion 
submitted  to  the  jnry  is  not  in  harmony  one  portion  with  another,  /n- 
habUatUa  qfBeaef/Uld  v.  Shanfer,  G92. 

IS.  MisxAKx  Mabb  bt  Clbbk  »  Pbbpabino  Blank  Vkbdicti  iob  Jxtbt  in 
the  christian  name  of  one  of  the  defendants  may  be  corrected  by  the 
oonrt  after  the  retom  of  the  verdict,  so  as  to  make  it  conform  to  the  ^nt 
and  other  papers  in  the  case,  the  jury  being  present  and  approving  the 
verdict  as  amended*    Id, 

Mb  EvnoT  OF  Afpbal  to  CSoubt  ov  Ebrob,  whbn  Pkbvbctbd,  is  only  to 
Stay  Bzboutioh  upon  the  judgment  from  which  it  ii  taken.  In  all 
other  respects,  the  judgment,  until  annuUed  or  reversed,  is  binding  upon 
the  parties  as  to  every  question  directly  decided.  IfiU  v.  Oomparat^ 
411. 

t7.  Onb  DxTKBDAirr  cannot  Afpxal  Alonb  tbom  Joint  Dbcbbb  aoainsi 
Sbvbbal,  and  his  appeal  if  so  taken  will  be  dismissed.  Lovejoyy,  Irekm^ 
667. 

tS.  Apfbllatb  Goubt  will,  in  Absxngb  of  Evidenob,  Pbbsukb  in  Favob 
OF  JuDOHBNT  Bblow,  ou  question  as  to  whether  the  evidence  established 
a  right  in  the  plaintL£f  to  a  title  deed  sued  for.  This  applies  to  a  case 
where  the  bill  of  exceptions  does  not  contain  the  words,  "this  was  all 
the  evidence  given  in  tiie  cause."     Wilson  v.  ByboU,  466. 

Bee  Attachmbntb,  17,  21;  Ck)RFORATioNS,  21-30;  Cbdunal  Law;  Jurisdio- 

TiON,  5;  SmFPiNO,  3;  Slander,  1;  Tobts. 

PLEDGK 

1.  Plbdobb  Holding  Pledob  as  Cotajltsraju  Sboubity  ]cay,.aftbb  Debt 
Falls  Dub,  Elect  One  of  Three  Remedies:  1.  Proceed  personally 
against  pledgor  for  his  debt,  without  sale  of  pledge;  2.  File  a  bill  in 
chancery  for  a  judicial  sale  under  a  regular  decree  of  foreclosure;  3.  Sell 
the  pledge  without  judicial  process  upon  reasonable  notice  to  debtor  to 
redeem.     Robinson  v.  Hurley,  497. 

S.  Sale  of  Pledge  at  Maturitt  of  Debt  is  not  Reqitired,  under  instru- 
ment executed  by  pledgee  to  pledgor,  simply  dispensing  with  notice  to 
the  latter  to  redeem  before  sale.     Id. 

SL  Measure  of  Damages  for  Conversion  of  Pledge  by  Pledgee  is  value 
of  pledge  at  time  of  conversion.     Id, 

4  Delivery  of  Ckx>D3  to  Merchant  Engaged  in  Sale  of  Similar  Arti- 
cles is  such  evidence  of  the  bestowal  of  the  right  to  dispose  of  the  same 
as  to  protect  the  purchaser  from  the  possessor.  But  the  authority  to 
pledge  cannot  be  inferred  from  possession  in  such  case;  for  to  pledge  is  a 
special  transaction,  outside  of  the  usual  course  of  business,  and  conse- 
quently outside  of  the  protection  extended  to  ordinary  transactions  of 
oommerce.     Wright  v.  Solomon,  196. 

See  Factors. 

POSSESSION. 

L  FoMBssiON  OF  Pbbsonal  Property  is  only  Prima  Faoib  Evidengb  of 
Ownership,  and  never  prevails  against  the  true  owner,  except  with  ref- 
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to  aogotiAUe  ingtoanMati  and  whmtcnrer  oomM  under  ibm  fOMnd 
denomination  of  currency.  With  this  ezoeptioiit  the  effect  of  poHaakn 
ae  evidence  of  ownership  is  snbordinate  to  the  principlee  that  no  cue  en 
be  dirested  of  his  property  without  his  ocnsent^  and  that  no  one  can 
transfer  a  better  title  than  he  has  himself.     Wright  ▼.  Solonum,  196. 

S.  Covnirr  of  Owvxr  to  DiBPoainoN  or  ms  Pbopxbxt  mat  ve  Iniksbb) 
from  aetsae  well  ae  given  in  direct  terms.  It  may  be  infeoed  when  tfas 
owner  gives  snch  evidence  of  the  anthority  of  disposal  ae  naoally  aooom- 
panies  sooh  anthority,  according  to  the  ooetom  of  trade  and  the  gennal 
vnderstanding  of  basinees  men.    Id, 

%,  Wkxbb  Two  PmaoKs  AM  nv  Joint  PoeanaiOH  of  property,  the  title  bflbf 
in  cne»  the  law  will  refer  the  possession  to  him  who  has  the  title.  Braff§ 
V.  Jfoiiis's  Adm'r,  82. 

Bee  ABAnxxmaicT;  PABXimur,  6-8. 

POWERS. 
See  MoBTQAon^  9-lL 

PRESCRIPTION. 
See  AxTACKMBns,  17,  18;  Statots  of  Jjoauaaan, 

PROCESS^ 

!•  Sfbtioi  Which  Avotmrs  to  Actual  aitd  not  CkuffFTBUOTi  v  ■  Nomx.— 
Where  a  copy  of  the  sammons  regnlarly  issaed  against  a  resident  of  tfas 
state  is  left  by  the  serving  officer  at  the  place  where  snch  person  than 
resided,  the  service  is  to  be  regarded  as  actnal  notice  in  law,  and  not  coa- 
stnictive  notice.    Sturgis  v.  Fay,  440. 

S.  "  Usual  or  Last  Plaob  of  Rbsidkngx  **  Msavs  the  residence  into  iHiieh 
the  person,  still  a  resident  of  the  state,  has  moved,  in  the  state,  last 
before  the  service  of  process.    Id. 

8.   SXBVIOB  OANVOT  BB  MaDB  ON  KON-RXaiDEirT.     Id, 

4.  Dxfkndant'b  Absbnob  nr  Anothbr  Statb  at  Tdcb  of  Ssbtiob  is  No  Rxa- 

80N  fob  Sbttino  abidb  Rbttjbn  of  Sxbviob,  though  he  was  not  actoally 
notified  of  the  snit  until  the  first  day  of  the  term  at  which  the  sommoos 
was  returnable:  See  Comoell  v.  Atwood,  2  Ind.  289.    Id, 

See  ArrACHMBNTS,  19. 

PUBLIC  LANDS. 

t.  Cbssiok  of  Tkbbitobt  fbom  Onb  GoTXBNMBirr  TO  Abothkb  is  consid- 
ered, under  the  law  of  nations,  independent  of  treaty  stipulatioDs^  as 
passing  oidy  public  property  in  and  rights  of  sovereignty  over  the  teni- 
tory,  and  does  not  impair  the  rights  of  inhabitants  to  their  property,  but 
they  retain  all  such  rights  to  the  same  extent  as  under  the  former  gov- 
ernment.    Teachemachar  Y,  Thampaon,  151. 

5.  Whbn  California  was  Cbded  to  Unitbd  Statbs,  the  latter,  by  the 

treaty  of  Guadalupe  Hidalgo,  in  effect  stipulated  for  the  protection  of 
the  rights  of  property  of  the  inhabitants  in  the  ceded  territory,  and  thus 
included  such  titles  to  property  as  were  merely  equitable,  and  had  never 
been  perfected  under  the  former  government.  Id. 
8.  PowBR  OF  Unitbd  States  to  Pbovidb  fob  PBOTBomfo  All  Titlbi^ 
legal  and  equitable,  acquired  in  California  from  Mexico^  prior  to  the  cse- 
sion  of  California  to  the  United  States,  results  from  the  &ot  that  it  in 


■ovweign  and  sopreme  u  to  all  matten  ooniieeted  with  treaties,  and  tha 
enforcement  of  obligatuxna  incurred  therennder,  or  cast  npon  it  inde* 
pendent  of  treaty,  by  the  law  of  nationa,  npon  the  cession  of  the  eoontry. 
Id. 

C  UmrKD  States  must  Dxtbbminb  iob  Itsblf  What  Cladib  to  Pbof- 
XBTT  Existed  at  the  date  of  the  cession  of  a  countty,  which  it  thereby 
became  bound  to  protect,  and  the  lands  to  which  tiiey  apply,  and  iSbm 
parties  entitled  to  the  same.    Id. 

•i  Subsequent  Claimants  vbok  Unitep  States  after  Cessiov  or  Calx- 
lOBNiA,  of  lands  therein,  take  in  strict  subordination  to  the  action  of  the 
goyemment,  and  they  are  not  entitled  to  any  notice  of  its  proceedings. 
Whatever  interests  they  may  possess  were  acquired  with  full  kno^edge 
of  the  treaty  of  Qnadalnpe  Hidalgo^  and  of  the  obligations  and  powers^of 
the  new  government.    Id, 

C  Patent  or  United  States  to  Ceded  Lands  formerly  belonging  to  an- 
other government  is  not  only  the  deed  of  the  United  States,  but  ii  a 
solemn  record  of  the  action  and  judgment  of  the  government  with  respect 
to  the  validity  of  the  title  of  the  claimant  existing  at  the  date  of  the  ces- 
sion. It  declares  that  the  previous  grant  was  genuine;  the  claim  under 
it  valid,  and  entitled  to  recognition  and  confirmation;  that  the  grant  was 
or  might  have  been  located  by  the  former  government,  and  that  it  is  cor- 
rectly located  by  the  new  government  so  as  to  embrace  the  premises  as 
they  are  surveyed  and  described,  and  while  this  declaration  remains  of 
record,  the  government  itself  cannot  question  its  verity,  nor  can  per- 
sons do  so  who  claim  through  the  government  by  title  subsequent.    Id, 

y.  Patent  to  Land  in  Tebhitobt  Ceded  bt  Anothjcb  (Jovebnment  to 
United  States  is  not  conclusive  against  those  whose  title  accrued  be- 
fore the  duty  of  the  United  States  to  protect  the  inhabitants  and  their 
property  in  the  ceded  territory  attached.    Id. 

H  Patent  as  Deed  or  United  States  Takes  Evtect  only  from  the  date 
of  the  presentation  of  the  petition  of  the  patentees  for  confirmation  of 
their  daim.  But  as  a  record  of  the  government  of  the  existence  and 
validity  of  the  grant,  it  establishes  the  title  of  the  patentees  from  the 
date  of  the  grant.    Id. 

§,  If  Gbant  or  Land  Ceded  to  United  States  by  another  government, 
upon  which  a  patent  is  issued,  was  one  of  quantity  only,  requiring  at  the 
oession  the  action  of  the  government  to  give  it  location,  the  duty  de- 
volved upon  the  new  government  to  make  the  location,  and  this  was  es- 
sential to  perfect  the  equitable  title  of  the  grantees.  As  the  duty  of  the 
government  attached  at  the  date  of  the  cession,  its  performance  could 
not  be  interfered  with  or  defeated  by  any  matters  subsequently  oocur- 
ring.    Id. 

M  United  States  Patent  to  Ceded  Lands,  issned  on  grant  of  former 
government  of  quantity  only,  is  evidence  that  the  grantees  possessed,  at 
the  date  of  the  cession,  a  vested  interest  in  the  quantity  of  land  men- 
tioned in  the  grant;  a  right  to  so  much  land  to  be  afterwards  laid  off  by 
official  authority;  that  the  premises  described  were  then  subject  to  ap- 
propriation in  satisfaction  of  the  quantity  granted;  and  that  the  United 
States  government,  in  discharge  of  its  duty,  has,  through  its  appropriate 
departments,  made  the  appropriation,  and  thereby  given  precision  to 
the  title  of  the  grantees,  and  attached  it  to  the  tract  as  surveyed.    Id, 

1L>  Objeot  or  AoT  or  Conobbss  or  Maboh  8, 1851,  is  "to  asoertsin  sad 
settle  private  land  claims  in  California,"  and  it  doss  not  restfiot  the 
^     am.  Dia  VOL.  LXXIX-fi5 
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eparmtUm  of  the  ptttenii  iMned  by  the  United  States  npoQ 
ef  the  oUiiiia,  to  the  intereete  acquired  by  the  elaimanti  from  tlie  fovmer 
fOfemmeat)  nor  diitingniah  the  patenti  ao  inaed  from  other  patenta 
iaaned  by  the  United  Statea;  bat  patenta  iaaoed  under  the  act  are  with- 
out worda  of  reaerratioa  or  limitation,  except  that  they  ahall  not  affBOl 
third  persons.  Mwrt  t.  Sman^  123. 
Il»  UnxBD  Statbi  likSD  PATmm  Pass  to  PATBrni  All  IvRBorr  of  the 
United  Statea,  whatever  it  may  have  been,  in  everything  conneetid 
with  the  aoil;  in  ererything  fcrming  a  portion  of  ita  bed  or  fixed  to  its 
snrface;  and  in  &ct^  in  everything  which  is  embraoed  within  the  aignifi- 
oation  of  the  term ''land."    Id. 

VL  VvrtKD  SXATIB  OOOUTIBB  ONLT  POOTION  OV  PRITATB  PBOPBZnOB»  With 

reference  to  its  real  property  within  the  limits  of  a  state,  with  tibe  ex* 
oeption  that  such  property  is  exempt  from  state  taxation;  and  its  patent 
to  sach  property  is  therefore  sabject  to  the  same  genenl  rolea  of  oo»- 
■traetion  which  apply  to  oonTeyancee  of  individnals.    Id, 

See  Hnrxs  Ain>  Mnmro. 

QUO  WABRAKIX). 

1.  Quo  Wabbastd  mat  bb  Subtainxd  AOAixn  Oobfosatiovs  WBm.— 

Filing  false  and  frandnlent  artidea  of  asaoriation  is  a  soffident  faet  te 
sostain  an  information  in  the  nature  of  j«o  toorrtMlo  on  the  part  of  the 
state  against  a  corporation.    State  ex  rei.  Brown  ▼.  BaUeff,  405. 

S.  Quo  WaBBAXTO  A0AZV8T  COBFORATIOH,  WHXM  NOT  SUSTAIH ABLB. — ^Pkes- 

ent  insolTsnoy  is  not  a  sofficient  fact  to  sustain  an  inf ormatioa  in  the 
nature  of  quo  warratOo  on  the  part  of  the  state  against  a  corporatioiL   id, 

BJJLBOADS. 

1.  BaXLBOAD  Ck>lIPANT  IS  NOT    BoUND  TO    KbKP    PaTBOL  AT  NlOBT  ALOVO 

ITS  BoAD  to  see  that  the  fence  is  not  broken  down.  If  the  company  nses 
all  reasonable  diligence  to  keep  op  a  good  and  snfficient  fence,  it  is  not 
guilty  of  negligence  in  that  particular.  IttinoiB  CtaUral  R.  R,  Co*  ▼.  Dkk' 
trmm^  394. 

S.  It  is  Immatxbial  to  Whom  Tbain  Oausino  Injxtbt  Bxlonos,  if  it  was 
in  the  care  of  the  defendants'  servants,  subject  to  their  exclusive  direc- 
tion and  control  at  the  time  of  the  accident.  Fleieker  v.  Bo9km  etc  R,  iL, 
695. 

t.  Railboad  Passbngbb  Tickbt,  Datxd  and  haveng  WoBse  "Qood  only 
Two  Days  avtxb  Datb  **  stamped  upon  its  face,  is  not  valid  after  tiie 
expiration  of  the  two  days,  and  the  railroad  company  may  reoover  its 
usual  fare.    Boekm  and  Lowell  R,  R.  Co.  v.  Proctor,  729. 

iio  Common  Oabubbs;  ELiohwatb,  8;  Moriqagbs,  4;  Nbouobnc^  ft-l^ 

10,  12. 

RAPE. 
See  Cbimihal  Law,  9,  !!• 

REALTY. 

PfefeSON  HAS  "iNTBBBsnr"  IN  Land,  where  he  holdsa  bond  for  a  deed,  uadst 

which  he  has  entered  into  possession  and  exercised  acta  of  ownenhi^ 

Monroe  v.  Weet,  624. 

See  Publio  LiNiMb 
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RECORDS. 
See  Courts;  JuDGxnrni 

REPERBB8. 

L  CovKT  BAs  No  Power  to  Skmb  Ordinary  AonoN  at  Law  to  RxriRa 
lor  trial,  against  the  objeotion  of  either  par^,  whether  the  action  re- 
qniree  the  examination  of  a  long  acoonnt»  or  not.    Chrimj.  Norria,  20A. 

&  Calitornia  Statutr  AuTHORiznro  Rsferencb  or  CAais  it  aolely  appli- 
oahU  to  proceedings  in  equity.  The  right  of  trial  by  jury,  in  all  coo^ 
mon-Uw  actions,  is  secored  by  the  constitntion  of  the  state.    Id, 

RELEASR 
See  DsBDa,  10. 

REMAINDERS. 
See  Gdts,  3. 

REMEDIES. 
See  CoN8TiTunoKAL  Law. 

REPLEVIN. 
1.  RKPLinir  AT  Common  Law  Dbfinxd.     WUaom  ▼.  B^nU,  486u 

2.   DbTINUB  lOR    nNLA¥rFUL    DSTXNTIONS,   AND    RrPLRVIN  lOR   UnLAWTUIi 

Takinos,  were  finally  made,  at  common  law,  to  cover  the  whole  ground 
of  unlawful  deprivations  of  personal  property,  so  far  as  recovering  the 
specific  articles  was  concerned.     IcL 

Si  DSTINirX  AND  RSPLKVIN,   IN  THEIR  FULLEST  SOOPB,  WERE  FORMERLY  IV 

Use  in  Indiana,  but  the  whole  ground  for  both  these  actions  is  now 
covered  by  the  code  provision  for  the  recovery  of  personal  property.  IcL 

4m  JlTDOMENT  IN  REPLEVIN  AGAINST  OnE  OW  TwO  JoINT  TaKERS  lOR  POR- 
TION or  Chattels  Taken  and  nominal  damages,  under  which  all  the 
property  is  recovered,  some  of  it,  however,  in  a  damaged  condition,  is  a 
bar  to  a  subsequent  action  against  both  takers  for  further  damages  for 
the  taking  and  detention.     BemneU  v.  Hood,  705. 

§,  Where  Portion  of  Chattels  cannot  re  Replevied^  because  Dbiend- 
ANT8  HAVE  DESTROYED,  concealed,  or  sold  such  portion,  the  plaintifl 
may  replevy  that  part  of  the  property  that  can  be  found,  and  maintain 
a  separate  action  to  recover  the  value  of  that  which  had  been  thus 
severed,  nemble.    Id, 

i.  Doctrine  that  Action  Lies  against  Each  of  Several  Co-trespassers, 
and  that  plaintiff  may  elect  de  melioribua  danmia,  does  not  permit  that 
one,  after  obtaining  a  judgment  in  replevin  against  one  trespasser,  may 
afterwards  sue  the  other  for  damages,  or  that  he  may  afterwards  main- 
tain a  joint  action  against  both.     Id. 

See  Attornet  and  Client,  6,  9,  11;  Fdcturri^  L 

RETROSPECnVB  LAWa 
See  Constitutional  Law,  8»  12;  IS. 

RIPARIAN  RIGHTa 

I.  XvBRT  Proprietor  of  Land  on  Banks  of  Stream  has  Naturally 
Equal  Right  to  the  use  of  the  water,  and  this  right  to  nse  impliea  a 
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right  to  oontrbl  it»  and  to  areuonaUa  extent  to  ^fhnhriih  tti 
Z)a«b  T.  OeteheO,  636w 
2.  RsAaoKABLZNEss  ov  DETENTION  ov  BmnriKa  Water  Dbpseds  vtcbi 
Size  ov  Strbasc,  u  well  u  the  use  to  which  it  is  sahMTvioiitb  In  omII 
streams  the  water  may  be  detained  for  a  reasonable  time  in  order  ta 
aocmnnlate  a  head  which  can  be  made  aTsilable  for  pnotioal  nse;  but 
the  right  to  detain  is  not  limited  to  the  time  neceseaiy  for  repaint  or  #> 
extraordinaiy  oocasions.    Id, 

SALEa 

1.  OwNEB  ov  Pbofebtt  oah  Bell  It  and  Givx  Good  TmjiToBoirA  Tnm 

PoBCHASEB  despite  his  creditors,  up  to  the  time  when  thegr  ahall  ham 
acquired  a  lien.    MeMalum  ▼•  Morrison,  418. 

SL  Sale  ov  Psopebtt  bt  Debtok,  even  nr  Vom  as  aoadibt  CBXDiroBa^  is 
good  as  between  himself  and  his  yendee,  and  all  the  world  except  his 
creditors.  And  snoh  a  sale  cannot  be  attacked  by  a  creditor  merdy 
becanse  he  is  a  creditor,  bat  only  when  he  has  a  judgment  eetabUshing 
his  debt,  and  an  execution  issued  thereon,  or  has  some  process  regubrly 
issued,  as  in  the  case  of  attachment^  authorising  a  seixure  of  tho  property. 
Bickentt^Y,  Doub^  204. 

S.  It  IS  False  Representation  if  a  yendor  exhibits  a  mule  to  a  proposed 
vendee,  and  at  that  time  represents  the  animal  sound,  if  he  knows  to  the 
contrary,  even  though  the  vendor  afterwards  says  to  such  vendee:  "Hie 
sainud  will  be  sold  in  a  short  time  at  auction,  and  you  will  then  have  a 
chance  to  buy  him; "  and  about  an  hour  subsequently  the  mule  is  ofliared 
for  sale  at  auction,  and  the  proposed  vendee  purchases  the  mule  upon 
the  prior  repreeentations  of  the  seller.  The  fact  that  at  the  auction  it 
was  stated  that  the  vendor  did  not  warrant  or  guarantee  the  animal  in 
any  particular  does  not  alter  the  rule.     Harris  v.  MuUins,  320. 

i.  Doctrinb  of  Caveat  Emptor  applies  to  a  purchaser  where  the  title  to  the 
land  depends  upon  the  construction  of  a  will,  which  is  on  record.    Id. 

A.  Where  Goods  are  Obtained  bt  Fraud,  Vendor  mat  Reclaim  Them 
against  All  Persons  except  a  bona  fide  purchaser  without  notice,  and 
an  ofScer  who  takes  them  in  behalf  of  creditors  by  legal  process  does  not 
come  within  the  exception.    Atwoodr.  Dearborn,  755. 

d.  Action  Lies  against  OpnoER  to  Rboovxr  Goods  Aitached  bt  Him  ss 
the  property  of  a  person  who  purchased  them  from  the  plaintiff  by  meaaa 
of  false  representations,  without  proof  that  the  attaching  creditor  had 
knowledge  of  the  fraud.    Id, 

7.  Admissions  or  Representations  of  Vendor  Made  after  Other  Pebt 
SONS  HAVE  Acquired  Separate  Rights  in  the  same  subject-matter  eaa- 
not  be  received  to  disparage  their  title.  The  rights  of  the  vendee  and 
thoee  claiming  imder  him  cannot  in  this  way  be  impaired  or  affected. 
Simpeon  v.  Carlton,  707. 

See  Aoenot,  2;  Attachments,  9;  Executobs  and  Admznisxbatobs;  Slatbi; 

12;  Statute  of  Frauds. 

SALVAGR 
See  ABANDomcsNT. 

SHERIFFS. 

L  Shxrov  is  Naked  Trxbpasseb,  and  Liable  in  Damaobb,  U^  having  Wvis4 
upon  property  of  an  execution  debtw,  he  proceeds  to  sefl  the  sani%  noiW 
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vitbftanding  the  defendant  in  eizecation  has  obtained,  from,  the  court  in 
iriiioh  the  judgment  was  rendered,  an  injunction  restraining  the  plaintifl 
in  the  judgment,  his  servants  and  agents,  from  proceeding  to  sell  under 
moh  execution,  which  injunction  has  been  senred  upon  the  sheriff;  and 
this,  though  the  sheriff  be  not  a  party  to  the  injunction  suit.  Bt^cmdeau 
▼.  Sdmondson,  139. 
%  SmoLCFv's  Rktuiin  mat  bb  Akxnbsd,  before  the  adjournment  of  the  term 
of  oourt  at  which  it  was  made,  by  leave  of  the  court.  Boyd  ▼.  CfhaapeakB 
efc.  Canal  Co.,  640. 

SET-OFF. 

Sbmutf  oah  onlt  bb  Madb  aoaihst  Bxal  "Babtt  nr  iMTBHSflr.  Fkmmoff 
T.  City  qfJ^enomaie,  46& 

8HSRIFFS. 
See  Atiobkbt  avd  Olizkt,  10,  12;  Evidbnoii^  4;  Ezbodtioh,  8. 

SHIPPINO. 

L  JjK  AonoN  BT  HusBAKD  AND  WiFB  AaAixsT  STKAimHTP  for  injuries  inflicted 
upon  the  wife,  brought  under  section  317  of  the  California  practice  act^ 
plaintiflfa  cannot  recover  disbursements  or  expenditures  by  the  husband. 
For  these  he  must  sue  alone.    Sheldon  ▼.  Steamship  Uhde  Sam,  193. 

%  LiABXLiTT  OF  Stbamshtp  js  AonoB  under  section  317  of  the  California 
practice  act  is  measured  by  that  of  the  owners,  and  extends  to  the  entire 
injury  sustained.    Id, 

%  FftAoncx  IN  CouBTs  ov  Adboriltt  has  No  Application  to  actions 
brought  tmder  section  317  of  the  California  practice  act  by  husband  and 
wife  against  steamship  for  injury  inflicted  on  the  wife.    Id. 

See  Attaghmbnts,  8,  11-14;  Coicmon  Cabbdebs;  HufiBANB  and  Wifb,  8. 

SLANDER. 

L  OOMFLAINT  IN  SlANDBB  WST  AyXB  THAT  W0BD8  NOT  ACnONABLB  PBB 

Sb  wbbb  Usbd  in  Cbiminal  Sknsb.  The  want  of  such  averment  cannot 
be  supplied  by  the  innuendo,  for  the  reason  that  that  branch  of  the 
pleading  cannot  aver  a  fact,  or  change  the  natural  meaning  of  words. 
MUea  V.  Vanhom,  477. 

%  WoBD  ''Sgrbwbd"  dobs  not  Of  Itselp  Impost  Sexual  Intbbcoubsb, 
but  it  may,  when  spoken  in  certain  localities,  involve  the  charge  of  whore- 
dom; and  when  it  is  thus  used,  a  complaint  for  slander  founded  upon 
such  a  use  of  the  word  should  affirmatively  allege  its  imi>ort  at  the  time 
and  place  it  is  used.     Id. 

&  AonoNABLB  WoBDS. — The  words,  "She  is  in  the  family  way,  and  I  can 
prove  by  A  that  she  has  been  taking  camphor  and  opium  pills  to  produce 
an  abortion,"  when  spoken  of  an  unmarried  female,  are  slanderous.     Id, 

C  Unauthobizbd  Amxndhbnt  op  Plbadinos  in  Slandbb. — ^An  amend- 
ment, in  an  action  for  slander,  which  embraces  an  entirely  new  set  of 
words,  essentially  different  from  those  previously  alleged,  and  of  them- 
selves constituting  a  new  cause  of  action,  is  unauthorized.    Id. 

9k  Plaintifp,  in  Slandbb,  cannot  Intboducb  Evidbnob  op  Good  Chab- 
AOTBB,  where  the  defendant,  under  a  plea  of  justification,  has  proved 
faets  and  circumstaaoes  tending  to  show  the  truth  of  the  charge  uttered, 
Imi  has  not  attempted  to  impeaoh  the  genera]  oharaoter  of  the  plaintiff. 
Id. 
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SLAVERY. 

1.  PUYATi  8axm  bt  ABMDnsTRATOR  ov  Slayi^  the  proper^  ol  Ids  iBla» 
tate's  estate,  does  not  divest  the  title  of  the  estate,  bat  estops  the  ad- 
ministrator himself  from  recovering  the  property  from  his  Tendsa 
Bragg  ▼.  MasneU  Adm'r,  82. 

S.  PiuvATB  Balm  bt  Administiiator  ov  Slavic  the  property  of  his  intes- 
tate's estate,  perfected  by  delivery,  estops  the  administrator  from  rdying 
on  the  invalidity  of  the  sale,  if  he  sabseqnently  aoqtures  possession; 
while  a  subsequent  recovery  by  the  purchaser  against  the  administrator 
does  not  bar  the  title  of  the  estate  in  the  slave.     Id. 

S.  Upon  Mabjuagi,  Mabital  Rights  ov  Hubbavd  attach  to  slave  owned 
by  the  wife  prior  to  marriage,  and  upon  an  exchange  of  slaves  by  hsr 
during  the  coverture,  in  the  presence  and  with  the  approbation  of  the 
husband,  his  marital  rights  attach  to  the  slave  received  in  ezohange.  Id, 

80VEREI0NTY. 
See  Ck>NSTiTinnoNAL  Law,  1,  2. 

SPECIFIC  PERFORMAKCK 

1.  In  DaoRBBZHO  Spbcivio  Pxbvobicancs,  a  court  of  equity  must  have  some 
certain  and  specific  act  which  ought  to  be  performed  by  the  delinqiisnt 
party  to  act  upon,  and  it  will  decree  that  it  be  performed;  but  it  cannot 
enter  a  general  decree  that  in  future  the  delinquent  party  shall  perfonn 
the  acts  required  of  him  by  his  contract.  Such  a  decree  would  be  too 
general  and  indefinite.     Atlantic  etc  R.  R.  Co.  v.  iSpeir,  805. 

S.  Delay  ov  Morx  than  Three  Yeabs  to  Pat  Ikstallmxrtb  ov  Aflit««p 
PRICB  VOB  Land,  alter  the  same  became  due,  according  to  the  terms  of 
a  written  agreement  for  the  conveyance  of  the  same,  and  after  a  r^osal 
by  the  owner  of  the  land  to  give  any  further  time  for  making  the  pay- 
ments, is  such  laches  as  will  forfeit  all  claim  to  the  performance  of  the 
contract;  and  a  bill  in  equity  will  not  lie  by  the  creditor  of  the  person  to 
whom  the  agreement  was  given  to  compel  a  ssle  of  the  land,  and  the 
application  of  the  prooeeds  to  the  payment  of  his  debt^  FuUer  v.  JTbsqr, 
782. 

8TATUTE& 

1.  PUBLIGATIOM    OV    STATUTE    IS    EVPEOTXD  UNBXB  IVBIAirA   OOBBnTUnOMt 

when  the  act  is  distributed,  by  the  secretary  of  state,  in  a  bound  volnmo^ 
in  all  the  counties  of  the  state.    State  e»  reL  Browm  v.  BaHeg^  406. 

%  Pbovisions  as  to  Fobm  ov  Binding,  Color  ov  Matbbzals,  xia,  ov 
Statutes,  abb  Direotobt  ozar,  and  feulure  of  strict  oomplianee  with 
such  provisions  will  not  render  the  distribution  of  such  statutes  as  are 
prepared  and  distributed  any  the  leas  a  publication  of  them.    /d. 

S.  Whether  Statutb  is  in  Force  at  Given  Tdob  is  Quktiov  ior  Oousr 
to  determine  by  judicial  knowledge.    Id. 

i.  Eight  and  One  Halv  Months  is  Ample  Tdcb  to  Enable  SEaRETART  or 
State  to  Pububb  and  Dibibibute  Sfbcived  Lawb^  and  oonrts  win 
presume  that  he  has  done  so,  where  he  has  been  lawfully  direoted  to  ds 
it.    Id. 

i.  Upon  Repeal  ov  Penal  Statute,  All  pENALiiflB  Fall»  aw  iv  Oivo 
TO  Individuals,  and  though  suit  has  been  faroog^t  and  is  psndiag  for 
them.     WeUk  v.  WadamoHk^  280. 
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C  On  PuBPon  ov  TuoaMMDaog  uvbxb  Obaptib  12b^  Iowa  Bxtuook  ov 
1860^  IS  to  obtain  aa  order  for  the  payment  of  the  debt;  and  not  alonato 
•etUo  the  right  of  the  creditor  to  the  applioation  of  the  proeeeda  of  a 
oartain  fund.    JBxparU  Cfroee,  629. 

See  OoHmrunoNAL  Law;  Bvidknoi^  12. 

STATUTE  OF  FBAUDa 

L  Oeal  Odstbaot  sr  Ovi  Pkbson  to  Dkliysb  to  Avotheb  Ohb  Huvdrsd 
SswiHO-MACHiKBa,  at  a  time  and  plaoe  designated,  npon  oondition  thai 
a  part  of  them  not  then  finished  ahoold  be  oompleted  in  season  by  a 
third  person,  who  was  inaVing  them  for  the  former,  he  not  being  a 
mannfactorer  of  machines  himself,  bat  haying  fitted  np  a  ahop  for  their 
mannfactore,  and  oontraoted  with  snch  third  party  to  oocupy  the  shop 
and  make  the  machines  for  him  at  a  certain  price  each,  he  furnishing  the 
shop-room,  materials,  and  tools,  is  a  contract  for  the  ssle,  and  not  for 
the  manufacture,  of  the  machines,  and  therefore  within  the  statute  of 
frauds,  where  at  the  time  of  the  making  of  the  contract  thirty-six  of  the 
machines  were  completed,  and  the  remaining  sixty-four  were  being  manu- 
factured in  the  shop,  and  the  whole  were  to  be  boxed  up  and  delivered 
together.    Atwatery,  Bough,  229. 

S.   BnTIBB  CoNTBACr  OAMNOT    BB  WITHIN  StATUTI  OV  FrAUM  TO    PaBT  of 

it  and  without  the  statute  as  to  the  residue.  An  entire  oontract  for  the 
ssle  of  goods  which  is  as  to  a  part  of  the  goods  within  the  statute  is 
wholly  within  the  operation  of  the  statute.  Id, 
t.  Fact  that  Goods  Sold  abb  to  bb  Bozxd  abd  Tbabspobibd  to  the 
place  of  deliyery  by  the  seller  does  not  take  the  ssle  out  of  the  operation 
of  the  statute  of  frauds.    Id, ' 

4.  BZAMTLB  OF  PeBSOBAL  CoBTBAOT  NOT  WITHIN  StATUTB  OV  FlRAUDfl. — ^A 

personal  contract,  as  one  for  personsl  services,  for  an  indefinite  period, 
or  a  term  of  years,  and  which  will  terminate  with  the  death  of  the  party 
making  it,  is  not  within  the  subdivision  of  the  statute  of  frauds  requiring 
oontraots  not  to  be  performed  within  a  year  to  be  reduced  to  writing; 
because  snoh  a  oontract  might,  by  the  death  of  the  party,  be  fully  per- 
iormed  within  one  year.    HiU  v.  Jcmtkaon,  414. 

See  Gbowzno  Cbofs. 

STATUTE  OF  IJMrrATIOK& 

L  Whbbb  Faob  ov  Bill  Shows  Casb  Babbbd  bt  Statotb  ov  Ldutations, 
and  no  eircnmstanoes  sie  stated  which  take  the  case  out  of  the  operation 
of  the  aot^  the  defendant  may  take  advantage  of  it  by  demurrer,  and  is 
not  bound  to  plead  or  answer.  City  qf  A^alachioola  v.  AfalaekieoHa  Land 
0^,284. 

t»  fiUNOIBO  AonON,  THOUGH  EbBONBOUS  IN  FOBM,  WILL  SaVB  CLAIM  FROM 

Bab  ov  Statutb  ov  Limitation8,  nnder  the  Indiana  statntesb  Fioumop 
r.  CHy  qf  J^ermmriUe,  468. 

See  ATTACHiaDm»  17, 18;  PABxraBimp,  1. 

STREEia 
See  HiGHWATiL 

SUBSCBIFTIOKa 

L  AonoN  MAT  BB  Maibtainbd  in  hd  Own  Kamb  bt  Onb  Dbmbibbd  ai 
Tbbabvbbr  ov  Uninoobvobatxd  AasooiATioN  upon  a  snpseriptioB  pay* 
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aide  to  him  u  sach  trcMorar.    The  wards  deeerilnng  him  m 
■hoold  be  treated  u  rarplusage.    McDonald  ▼.  Oray^  609. 
%  SESonoN  or  Ghuoh  Editiob  n  SumGiKirr  OoNgiDXiuiioir  to  Mitliori» 
leoo^ecy  on  sabecription  made  for  the  pnrpoee  of  anch  ereotioD.    Id, 

See  OoBFORAnoKg. 

SURETYSHIP. 

L  SuBsrr  Who  Pats  Juooioeit,  and  is  thereby  anbr^gated  to  the  rights  of 
the  oreditor  against  the  principal  debtor,  may  issue  execation  on  the 
judgment  in  the  name  of  the  creditor,  for  the  amount  which  he  has  paid 
as  surety.     ConnUy  ▼.  Bourg,  568. 

t»  Right  to  Recovisb  GoeTS  as  well  as  principal  and  interest  of  debt»  against 
a  first  indorser  as  surety,  is  transferred  to  a  second  indorser  by  the  effBck 
of  the  legal  subrogation,  which  results  from  his  payment  of  the  debt  te 
the  judgment  creditor.     Id. 

H  SuBSTifis  ON  Bond  abb  not  Disohaboed,  where,  from  the  mere  omissimi 
of  the  obligee  to  probate  a  claim  in  time,  the  cause  of  aetian  is  barred 
against  the  estate  of  the  principal,  in  the  hands  of  his  ezecator  or  admin- 
istrator, by  the  statute  of  non-claim — this  statute  being  in  its  oatnrs  but 
a  statute  of  limitation.    AMy  v.  Johnston^  102. 

See  Attachkbhts,  13,  14;  Attoknxt  and  Cuxht,  9-11;  OmoB  and  Om- 

OERS,  5-10. 

TAXATION. 

1.  PBOPEBTT  should  BB  AflSESSBD,  TOB  Pu^FOSES  OT  TAXATION,  AT  ITB  PB»- 

ent  Value,  and  not  at  its  prospective  value.  8taU  v.  lUinoii  OeiUrai 
B.  H.  Co.,  396. 

8.  Railboad  Pbopbbtt  should  be  Assessed,  fob  Pubfoses  oe  Taxation, 
according  to  its  value  for  the  purposes  for  which  it  is  coDstmcted,  and 
not  for  any  other  purposes  to  whidi  it  might  be  applied.    Id. 

t.  In  Ascebtainino  Pbsssnt  Value  oe  Railboad  Pbopebtt,  iob  Pubposes 
OF  Taxation,  an  important  element  is  the  amount  of  net  profits,  if  the 
property  is  devoted  to  the  use  for  which  it  was  designed,  and  is  in  a 
condition  to  produce  its  maximum  income;  but  in  connection  with  this, 
there  should  be  considered  what  prudent  men  would  give  for  the  prop- 
erty, as  a  permanent  investment,  with  a  view  to  present  and  future  in- 
come.   Id. 

4,  Pebsonal  Pbopebtt  hat  be  Taxed  whebb  It  is  Pebjianentlt  Located^ 
although  in  general  personal  property  follows  the  residence  of  the  owner 
and  is  there  taxable.    JiUh  v.  Thornton,  377. 

Sb  Bill  to  Enjoin  Collection  of  Taxes  on  Pxbsonal  Pbopkbtt  in  Cbe- 
tain  Distbict  must  AFFiBMATivxLlr  Show  that  the  property  was  not 
taxable  there.    Id. 

H  Fob  Pubposes  of  Taxation,  a  bridge  over  the  Potomac  river,  and  other 
property  lying  within  the  state  of  Maryland,  behmging  to  a  bridge 
corporation  which  does  business  in  Virginia,  is  assessable  in  the  county 
in  which  it  is  situated  under  a  Maryland  law,  which  provides  that  the 
property  of  a  corporation  having  no  place  of  business  in  the  state  shall  be 
assessed  for  taxation  in  the  county  where  such  property  is  situated. 
O'Neal  V.  Virginia  Bridge  Co.,  669. 

t»  Relief  in  Equity  fbom  Assessment. — ^An  assessment  was  made  and  en- 
tered or.  the  assessor's  books  against  the  "Potomao  Bridge  CompaBy,' 
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tiM  tnie  oarponta  naaiA  wis  ''The  IHrginiA  tnd  MaryUnd  Bridge 
Oomp«B7  at  ShepherdBtowny"  and  the  company  knew  of  the  aaaewment, 
and  did  not  appear  before  the  board  of  oommianonen,  which  had  aathor- 
ity  to  determine  oomplaintB,  eto.,  of  penona  aggriered  by  the 
of  the  nianannr,  to  have  anoh  error  oomoted^  or  for  any  pnrpoae)  it 
held  that  a  ooart  of  equity  ooold  not  interfere  in  behalf  of  saoh  oorpot»- 
tion  to  relieve  it  from  the  payment  of  the  tax  aaaeaaed.    Id, 

§»  Taxis  arb  Laid  iob  Sutfobt  ov  OovsnimsiT,  and  all  property  made 
liable  to  oontribate  to  thii  end  on^t  to  be  embraced  in  aawannentB  for 
that  pnipoae.    Id. 

il  AaansMSKTs  fob  Taxbs  onght  not  to  be  Tacated,  and  property  releaaed 
from  taxation,  beoanae  pnblio  officera  ha^e  not  atrictly  followed  the  stat- 
ntea,  which  are  merely  directory.  A  sabatantial  oomplianoe  with  the 
atatntory  directiona  ia  sufficient.    Id. 

IOl  Pbopxbtt  Owuxbs  must  Ssbk  Rxuxf  againat  the  improper  ezeroiae  of 
the  power  of  taxation  in  the  manner  pointed  out  by  atatnte.  If  he  faila 
to  do  80»  he  mnst  preaent  a  Tory  atrong  case  to  get  relief  in  equity,  if 
indeed  he  can  be  relieved  at  aU.    Id. 

11.  DooEBnri  or  Estoppxl  dobs  not  Afplt  in  oaaea  where  an  owner  of  land 
has  petitioned  to  have  a  highway,  npon  which  his  land  fronts,  graded, 
and  baa  presented  sneh  petition  to  an  officer,  who  proceeds  npon  the  peti- 
tion without  authority  of  law,  and  leyies  a  tax,  etc.,  upon  the  land  for 
the  purposes  of  the  grading.  In  such  a  case,  the  petitioner  ia  not  estopped 
from  enjoining  an  illegal  sale  of  his  property  to  pay  said  tax.  ifc^or  tic. 
qfBaUimare  v.  i'orter,  686. 

IS.  Ir  Law  Relatino  to  Lxvt  ot  Tax  is  not  strictly  pursued  by  the  officers, 
the  tax  will  be  Toid,  and  cannot  be  enforced  by  a  sale  of  the  property 
upon  which  it  ia  levied  and  aasessed.    Id. 

TENDER. 
See  Ck>BPO]uxiOHa,  6.  . 

TEDS^^WATERS. 
See  BouvDABiia. 

TIME. 

WratD  "Moiith''  avd  Wobds  "TniBTr  Days"  abb  STiroimfous  Tkrhs 
in  the  genenl  railroad  law  of  Indiana.  Seoiton  v.  (Xnehmati  He.  R.  R. 
CkK,  43a 

TORTS. 

1.  Pabtt  mat  Sub  dt  Tobt  dcstbad  ov  upon  Oobtbaot,  where  the  breach 
of  the  contract  oonatttutea  a  wrong.  Sheldon  v.  Steamahip  Uncle  Sam^ 
IM. 

S.  Comtlaibt  dt  Tobt  should  bb  Fbaxed  vob  Pabtioulab  Cause  o» 
AonoB  Pabtt  has  Riokt  to  Sub  bob;  but  if  it  includes  two  or  more 
oauaes  of  action,  it  will  be  presumed,  after  verdict^  that  the  proof  was 
limited  on  the  trial  to  the  legitimate  ground  of  damagea.  Thia  ia  the  com- 
mon-law rule.    Roffera  v.  Smith,  483. 

t.  Whbbb  Cokplaibt  nr  Tobt  Ck>iiTAni8  Two  ob  Mobb  Dutirct  Caubis 
or  AonoN  zx  Om  Ck>uifT,  it  is  duplidty  under  code.  The  remedy  is  by 
BiotMa  to  strike  ont^  and  not  by  demurrer.    Id. 

flea  HiiBBABD  Am  Wzn^  10;  PuuDOia  abb  Pbaoxio^  S.  & 
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tbsatixs. 

See  Bvn>mG^  11. 

TRESPASS. 

See  Laebmsa  m  Tnun^  S;  Li<nBf si;  MosnuAH^  tf|  Birufn^  iO| 

1. 


TRUSTSL 

L  Impuid  OS  Bamwraa  Tftum  aiiae  where  a  pnxehaee  b  nede  bj  one 
penon  m  the  neme  of  another.  Snoh  troste  ariae  by  optnUaaa  of  law^ 
are  not  within  the  statnte  of  franda,  and  may  be  prored  by  paroL 
Mutttal  Fhrt  In$.  Co.  ▼.  Deak,  673. 

S.  No  Equitabiji  Pbisumftion  ot  Tbubt  AmiBis  where  the  grantee  of  prop- 
erty u  related  to  the  penon  from  whom  the  oonsideration  proceed^  in 
radi  a  manner  that  the  latter  ia  under  a  moral  or  natural  obligation  to 
provide  for  the  former,  bat  prima  /aeie  the  tnnaaetion  will  be  regarded 
aa  an  advanoement  for  the  benefit  of  the  nominee.  Tliia  may  be  rebotted 
by  evidenoe  clearly  ahowing  that  a  triiat  waa  intended  to  be  ereated  ia 
Hvor  of  the  peraon  who  paid  the  porohaee-prioe.    Id, 

S.  BnDKMca  Used  to  Establish  Rssultdio  Tbubt  mnat  be  of  facta  and 
atatementa  of  the  partiea,  which  happened  or  were  made  oontemporaBe- 
onxaly  with  the  pnrchaae.  An  exception  to  thia  rule  ia  that  the  dedara- 
tiona  of  the  tmatee  may  be  reoeiTod  in  evidence^  if  made  at  any  time^  te 
eatabliah  each  a  troat    Id. 

A.  Tbubt  Ebtatb  u  hot  Such  AmEE-AOQuxBBD  Titlb  as  Inubbb  to  Bbvb> 
IXT  OT  Gbabtxb  of  the  tmatee  who  makea  the  oonveyanoe  in  hie  indi- 
▼idaal  oapadty.  And  an  implied  troat  ia  governed  by  the  aame  general 
mlea  aa  other  tmata.    KeU^  ▼.  Je/meaB,  023. 

ft.   WbXBB  TbUSTB,   BYBM  Of    OmCIAL    ChABACTBB,  HAVB  BBXB  VlOLATBOb 

equity  takea  joriadiotion.    Norton  v.  Hkeon,  338. 
C  Tbustbb  is  Entitlbd  TO  No  CoMXissiOMa  where  he  aooepta  the  traal 
ooapled  with  an  intereat,  and  the  deed  expreaaly  proTidea  for  the  pay- 
ment of  the  expenaea  of  the  troat,  but  ia  ailent  aa  to  whether  he  ahall 
have  oompenaatioii  for  hia  trooble  and  attention.    Inhodm  t.  Bmder^ 

lie. 

See  MoBTOAOBs,  8-11. 
USAGE. 

■ 

See  CusTOii. 

UNINCX)BPOBATED  SOOIEnBSb 
See  SuBSGBiPTioNa. 

USUBY. 

1.  AoT  Valibatino  Ububious  Loav  ov  Satinos  ahd  BirxLDDro  Absooiatiob 
TO  Mbmbxb  thxbbot,  though  it  injnriooaly  afibota  an  antecedent  legal 
right  of  the  borrower  to  inaiat  npon  the  f  orf eitore  by  the  lender  of  the 
whole  intereat,  ia  not  nevertheleaa,  considering  the  natore  of  the  right 
affected  and  the  ciroomstancea  of  the  caae,  to  be  regarded  aa  onjoat  or  ai 
an  infringement  of  a  vested  right.     Welch  v.  Wadnoorlh,  238. 

t»  Right  of  Bobbowbb  to  Ibsibt  upon  Fobtbitubb  bt  Lbhdxb  of  Wholb 
Ibtxbbst,  thoogh  a  l^gal  right,  ia  not  to  the  foil  eortent  an  eqaitabla  eatb 
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n  IIm  boRoww  goes  into  aquty  in  nipeol  tD  a  iisiirliNifl  001^^ 
bo  oompelled  to  pay  the  prineipel  and  legid  intereatk  beoaoae  there  ia  a 
moral  obligation  retting  upon  him  to  do  to.    Id, 
H  Pabtzbs  to  Usubiovb  Comr&AGrn  Hold  Amr  Right  Text  mat  hayb  to 
Phtaltdbs  GiYSir  bt  Law»  aabjeot  to  a  modification  or  repeal  by  tiie 
]egielatiire»  and  a  oonMqnent  direct  or  indirect  yalidation  of  thecontraotk 

Id. 

See  ConmTunoMiX  Law,  7;  Ksootublb  iHSiBuminra,  8. 

VENDOR  AND  VENDEEL 

L  Wkibb  thxbs  IB  EzTTiBi  Failubs  ov  Tetlb  to  Rbal  Ebtati  Ootrmmn 
WITH  CovxNAiiTS  ov  Wabbahtt,  measore  of  damagea  for  breach  of  core* 
nants,  in  abeenoe  of  fraud,  is  the  pnrohaao-money  and  interest.  PldUi^ 
r.Iieichert,48S. 

%  Whxbb  EncnoK  is  Pabtial,  Daxaobs  will  Biab  Samb  Pbofobtion  to 
Whols  PiTBOHASi-MONxr  that  the  valne  of  the  part  to  which  the  title 
fails  bears  to  the  whole  premises,  estimated  at  the  price  paid.    Id, 

%  GoyxNANTB  Bind  Ck>yxirAiiTon  that  Hb  is  Sbudbd  of  Lakd^  avd  that  Hb 
WILL  Wabbaht  and  Dxtend  Titlb,  or  in  default  thereof  that  he  will 
return  the  purchase-money  and  interest;  or  if  the  title  fail  in  part,  that 
he  will  return  a  ratable  proportion  of  the  purchase-money  and  interest. 
Id. 

4,  Fact  that  Land  was  Bought  bob  Pabtioulab  Pubposi,  which  was 
known  to  the  vendor,  can  make  no  difference  in  respect  to  the  rule  of 
damages  for  a  breach  of  the  coYenants.    Id. 

Ik  Fbaitd  as  Gbound  ot  Daicaobb. — ^Wheie  title  to  land  fails  in  whole  or  in 
part,  and  fraud  can  be  ahown,  or  CQnceaImflnt»  which  would  be  evidence 
of  it,  it  will  constitute  a  good  ground  of  action^  in  which  the  purchaser 
can  recover  all  his  damages.    Id. 

0.  Basis  or  Daicagbb  bob  Pabtlix  Failubb  ov  Titlb  is  the  relative  general 
value  of  the  part  to  which  the  title  fails  compared  with  the  whole,  with- 
out limitation  of  the  puxposes  to  which  it  may  be  applied,  or  for  which 
it  may  have  value.    Id. 

T.  Vbndob's  Libn  is  not  EznNGUiSHBD  by  a  judgment  of  a  county  court 
allowing  and  ordering  the  payment  of  a  claim  against  an  estate.  Haifi 
V.  fforine,  618. 

il  Pabt  Patmbnt  dois  not  EznNoniSH  Vbndob's  Libn.  It  still  remains 
a  security  for  the  balance  impaid.    Id, 

H  Whbbb  Libn  Oncb  Bzistbd,  It  bihx  Ck>NTiNT7ZS,  unless  intentionally 
displaced,  or  waived  by  consent  of  the  parties.    Id, 

IOl  Bdbdbn  or  Showing  Waivbb  or  Vbndob's  Libn  is  on  Pubohasbb.    Id, 

IL  Vbndbb  mat  Rbsoind  Contbaot  fob  Salb  op  Land  bob  Vbndob's  Is- 
ABXUTr  to  Convbt,  and  recover  the  money  paid  on  the  contract,  in  an 
action  for  money  had  and  received.    SmUh  v.  Lamb,  881. 

Il»  Vbndbb  nbbd  not  Tendbb  Balangb  ob  Pubchasb-konbt  bob  Land 
before  he  can  ™^it<»A««  an  action  against  the  vendee  to  recover  back  the 
money  paid  on  his  contract,  when  the  vendor  admits  that  he  has  not  th« 
title  and  could  not  convey.    Id. 
See  OoYBNANTs;  Dbbds;  Eseatbb  ob  Dbobdbbtb;  MoBiaAOi%  22. 

VERDICT. 
See  Plbasibo  avd  Pbaotioi,  9, 10^  29,  8^  34,  25. 
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